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(Z)    Of  ftinting  and  Inclofure  of  Commons  other* 
wiiip  than  by  the  Statute  of  Approvements « 

t.  T  T PON  a  bill  for  ddq^of  oftnmon)  and  to  have  certain  lands 
\J  inclofed  laid  open^  it  iras  decreed,  that  the  defendant  and 
his  heirs  fiouU  bold  the  lands  fo  inclofed  difcharged  of  common^  becaufe 
it  feem'd  that  {he  inhabitants  had  common  enough  heftdes^  and  that  the 
laying  open  the  lands  in  difference  would  be  a  great  decay  ofhufban-*^ 
Jry.  Totfa-.  ii8i  cites  36^  37  &  38  H.  8^  Daniel  &  al'  inhabitants 
cf  (CuAvorth  or)  Crudworth  in  Warwickfhire  v»  Ardern* 

2.  It  is  decreed  the  fdamttfF^  his  heirs,  and  his  or  their  fanners  ot 
the  iaid  farm  or  tenement  called  Stubbles^  fhail  from  henceforth 
hold  and  enjoy  appendant  to  the  iame  farm  or  tenement  called  Stub- 
bles all  the  bxRtJiuldi  xourje  or  common  tfpajiurefor  the  full  number 
^ 300  Jheep^  Within  the  Field  of  Wentworth  al*  Wenford*  Gary's 
Kep.  65.  cites  2  £lis»  foL  i37»  &  155*  Bafill  Fielding  and  Alice 
V^  Wren. 

3.  The  fiiit  wasjftr  cmtmon  of  fa/lure  and  turbary^  the  defepdant 
demurred)  for  that  the  plaintiff  may  have  remedy  at  the  common  lavj^ 
but  ordeitd  to  anfwen  Cary'aRept  91.  cites  19  Elizt  Lawrenca 
and  Moreg;at«  &  al*  v.  Windham.    - 

4*  The  plaintiff's  fuitis  to  be  relieved  for  a  common,  and  a 
fubpoena  is  awarded  againft  the  defendant  to  fhew  caufe  why  an 
ifgun^fion  fliould  n6t  be  granted  tofiay  the  fuit  at  the  common  lawk 
iUrfs  Kep&  J 1 8^  cites  21  and  22  ihlizt  Chock  v.  Chea  and  Waft. 

5*  Lands  that  had  been  inclofed  for  30  yean  hy  confent  of  nuft  ofActmik^ 
the  parijhionersy  wete  fcerefore  ordered  to  continue  inclofed^  Toth.  ^^^  ^a* 
174*  cites  4  Jac.  Piggot  v.  itniveton.  ^"o^fSK 

ibali  Qot  afteiwardt  be^uog  open.    Vem.  3*.  ph  2$.  HiU*  i68x.  SiX^tnf  ▼>  Cemptod« 

6.  Inclofure  of  common  is  a  private  wrongs  and  no  ptiblick  nu^» 
iafice,  and  prefentment  at  the  Leet  is  void^  9  Repi  113*  Trin»  zo 
Jac.  in  Robert  Mary's  cafcf  cites  27.  AiH  6. 

ji.  Inclofure  of  wq^e  and  common  decreed  being  for  the  common 
good.  Toth.  175.  cites  12  Jac.  Freak  v.  Loveden. 

8.  The  court  conceited  certain  men  that  would  not  agree  to  inclo*  9.  p,  t^d^ 
fiiresy  to  yield  unto  the  iame^  and  hinds  a  college  that  would  not  con*  ^14»  «'«• 
fmtj  having  lands  widiin  the  iaid  manor  to  inclofed4    Toth.  X74\Ma^dii!a 
cites  Mich.  1 7  Jac«  Cartvmght  V«  Drop.  CuU.  in 

Oxon.  y. 
HW«— «^ToUb  175.  dttt  %  C«r»  S.  P.  ttMty  ▼.  E^u 

Vot.  Y,  ^  9.  A  d«^ 
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g,  A  decree  made  to  overthrow  inclofures,  if  the  defendant  will 
not  rccompenct  the  plaintiff fo  much  as  he  hath  be^  prejudiced  hy  $bf 
inclofurcy  being  a  depopulation,  altho*  a  remedy  at  law  upon  the 
ftatute.     Toth.  175.  cites  Mich,  20  and  21  Jac.  Trigg  v,  Payte. 

10.  Inclofures  with  gaps  is  an  iuclofure.  Litt,  R.  267.  PaTch.  5 
Car.  C.  B.  Pofton  v.  Utbert. 

11.  If  a  man  inclofes  where  by  the  law  he  may,  he  is  bound  to 
/cave  a  goodway^  and  alfo  to  keep  it  in  repair  con^nually  at  his  owd 
charge,  and  the  county  Dught  not  to  be  conCributary ;  faid  by  the 
judges  to  have  been  fo  adjudged  Jo.  296.  8  Car.  in  Itin.  Windfor. 
Henn's  Cafe. 

[  2  j         12.  The  defendant  agreed  to  an  indofure,  hut  afterwards  Mf-^ 
affented.    Decreed  according  to  the  agreement*    Toth,iS76»  cites 
13  Car.  Fox  v.  Shrewfbury. 
3  Chan.  I  J.  Parties  that  have  intereft  in  tj|,e  conimon,  and  not  privy,  to 

Anon^but  the  agreement  to  inclofe,  (hall  not^be  boynd;  *ut  decreed  that  it 
s.  c.  in  to.  fhould  not  be  in  the  power  of  one  or  tw9  ^^^ff^  perfons  to  oppofe  a 
tidem  ver-  publiclc  good.     Chan.  Cafes  48.  16  Car.  2.  Thirveton  v.  Collier. 

bit. .% 

NeJf.  Clun.  Rep  79.  16  Car.  z  Anon,  but  S.  C  in  totldcm  verbis*-— The  cooirt  wdli  not  bmd  amaA 
Co  an  inclofure  that  Acver  confeotedi     Toth.  175.  a  Car.  Ingram  ▼.  ^'ells. 

% 

An  agree-  i^  Bill  is  brought  agaiuft  the  paribn,  he  be^g  ^e  only  freehold 
doCn  ^Und«  '^^^  within  the  manor,  to  compel  him  to  cofffent  to  an  indofure*  The 
was  con-  defendant  demurs,  for  tl^at  there  are  no  artieles  of  agreemeUt  to 
firmcJ  by  a  compel  ail  indofurc^  nor  doth  the  hill  charge  it^t  tieiefend^t  is  tike  , 
**a^n^^fcie-  ^*  receive  any  benefit  by  the  inclofure  towards  the  ben^t  of  wechuHb^ 
raiTand/-  and  that  although  he  be  tiie  Only  freeholjferwWun  the  Hianor in  right 
gainjl  tbt  of  his  church,  yet  the  fame  is  110  groun^.in  equity  to  compeliiim 
^"jJm  '^{ht  ^^  ^"  inclofure;  This  court,  as  «othe  cqfipdlingjihe  ijefeiijattt  to 
terms 'o/ftr-  agree  to  an  inclofure,  allowed  the  demurrer.  Chan.  Rep*  259*  17 
cd  him  be-  Car.  2*  Conftable  v*  Dayenportk    *       "  *         .      ' 

ingmach  ,  ^*. 

more  advantageous,  and  he  l^d  his  fucccfTors  hunJ^xtjo  the  //Vibff*  Finch*!  Hrp^xS.  Mich.  25  Car. 

2.£(Jge(ly  V.  Ptice  &  .^r. — S.  P.  Todi.  175.  cited  5  Car.  N<^iV-£SbiCiiapel|r.  Eroury. 

15.  Upon  an  inclofure  tands  were  allotted  \iv  an  agreement  wfth- 
the  predeceffors  of  the  parfon  for  Ibnds  before  belonging  to- the  church  \ 
the  i^arfon  brought  a  bill  tor  an  execution  of  this  agreementSi    The 
defendant  infifted  on  after  agreements  with  6ther  parfons,  ai^d  on  an 
award  between  one  of  thenl  and  one  of  theanceftors  of  the  d^ 
fendant)  and  confirm'd  by  decree  of  t)^s  court :  Qp  the  proofs  and . 
anfwers  of  this  and  fonner  caufes,  the  court  decrccdirfor  the  plaintiffi  • 
and  a  commiflion  to  fet  out  lands*     f  in»  R«^i4i]..  Mich.  26  Ca^•  a 
Unwin  &  Fawnt  •  ' 

16.  If  a  commoner  recovers  damages  at  lawj  as  is*  or  odictir 
fmall  fum,  for  an  oppreiTion^  or  for  u(ing  the  com^n  where  he 
ought  not,  the  defendant  may,  by  bill,  pray  that  any  oth«r  comK 
moner  may  accept  like  damages  for  what  was  paft,  to  prevent  charges 
at  law ;  and  it  is  in  nature  of  a  bill  ^of  peace.  '  By  North  It*  Venu 
308*  pi.  302.  Hill.  1684.  in  the  cafe  of  Pawlet  v.  Ingrefs. 

17.  Acom« 


i%  A  c6tnmoner  ought  not  to  come  into  chancery  to  examine  in  l^'g^t  of 
ferp€tuam  rei  memoriam^  to  prove  his  right  of  common,  till  he  ha%^^"^™^."  *• 
recovered  at  law  in  affirmance  of  his  right;  by  North  K.  Vern.  3081  ^cx7^it» 
pi.  302.  Pafch.  1684.  Pawlet  v.  Ingreis.  to  and  not 

allowable, 
a^lnft  dU  after  a  xcco^ery  at  law;  per  North  K.  for  thfc  examination  cofb  more  thait  tlie  vjilue  o£ 
the  thing.     Vcrn.  312.  in  pU  308.  Hill.  1684. 

1 8.  A  former  decree,  and  an  award  by  which  the  commons  and  in^ 
thfures  between  the  lord  and  his  tenants,  and  lands  in  the  bill  men- 
tioned were  bound  and  qjcertained^  till  the  defendant,  who  had  now 
purchafed  the  m^or,  refufed  to  be  bound  by  it,  was  confirmed 
accordingly.  Fin.  R.  154.  Mich.  26  Car.  2.  Meadows  v.  Pa- 
therick. 

19.  A  decree  mad^^r*  an  inchfurejio  years  pnce^  to  which  the  de-  s.  C.  cite<f 
fendant,  the  Jady  Widringtorfs  nufband,  had  agreed  in  his  life-time,  aVemaaj^ 
ahd  (he  having  art  eftate  of  about  I5  /.  per  ann.  within  the  manor,  "*'^^'  *®^* 
would  now  difturb  the  «icldRire ;  and  tho'  in  ftri£lnefs  hfer  hujband*s 

c'.nfent  could  not  bind  her  interefl,  yet  it  being  proved  in  the  caufe 
that  her  eftate  w2B  much  improved  by  tiie  inqlofure,  and  that  Hie  de-^ 
finned  onlv  to  make  an  uoreafonablc  advantao-e  to  herfelf,  the  court 
decreed  the  inclofure  fhould  ftandi  Vern.  4^6*  Pafch.  ibi'j*  Roch- 
well  V.  Widdringtoh.  <  t  3  1 

20.  Agreefknt^  betweenlord  ahd  tenants  tojiint  a  common^  is  But  wher« 
more  fb  be  favour'd^^an  to  inclof^;  and  i  or  2  humourfbme  people  f^ch  agrw- 
ftandinj  omt,  and  not  agi^eing,  will  not  hinder  the  court's  decreeing  ™^"'  ?^** 
it;  and  decree^  .accordingly*     2.  Vern.  10;^  pi.  98.  Trin.   1689.  the  grcated 
Delabeerc  v.  Bedingfcld.  P-^^t  ot  fie 

and  ofboTeJ  by  the  K^Ofy  and  ilout  9«i»thers,  the  court  couU  not  decree  i%  though  ic  \\x.  in- 
Tit^d  tn  fa  dvCr**e  w^'m-ide  1  W?  3.  lor  a  like  ftlnt'^n  the  Iwimlet  of  Suucham  in  the  lamt;  paril;»  j 
t«t  the  bin  was  difxro^ed  attheVsUs,  and  afhi^pied  upon  an  appeal.  Vern.  575.  pi.  5I3.  Hill.  i;c(). 
Bia^  V,  Corwln.    *    »^     „   »        ^,  *         m 

21.  Bill  idle  iver  Ji ticking  a  common  wis"  brought  by  the  grantee 
SLgBinft-  the  grantor,  praying  jm  mjun|Jion  againft  ovcr-ftocking, 
but  difittillbd.  '2  Vcrn.   Ii6.  pi.*"  113.    Mich.   1689.     Fines  v. 

Gobb.      : 

22.  The  ip-eateft  f^  *f  the  hiidholders  intitled  to  a  right  of 
coqpion  agree  tb  aJUnt^  kc\i  brought  a  bill  to  confirm  it  5  but  the 
bill  wa5k  difmiile^  firft  at  thertUs,  and  now  by  lorJCowper.  2 Vern. 
5^5.  pi.  5«o.  Hill.  1706.     Bruges  v.  Curwln  6f  al. 

23.  A  kill  was  brou^t  to  quiet  poffeffton  of  a  right  of  commonage 
in  a  common,  part  of  tht  manor  of  MoretoAin  ^urry,  and  to  prevent 
dijh^es.  An  anfwer  and^dcmurrcr  were  put  in,  and  then  plaintiffs 
amend  their  bill,  and  obtain  an  injunction  till  anfv/er  and  further  order. 
The  dflendants  now  moved  to  diflblve  it,  .and  the  plaintiffs  pro- 
duced ajldamits'rf  above  ^O  years  quid  pojfeffion^  and  evidence  of  their 
right  in  queem  £li%abeth*s  time  j  yet  the  e^urt  refufed  to  intcrpofe  ttU 
one  or  mere  'uerdi£fs  at  laWy  and  diflblvefl  the  injunction  that  it  mr.y 
be  tried  immediately.  G.  Eq.  R.  183.  Hill.  I2  Geo.  i.  fays  it 
MTZs  So  ruled  by  lord  king  in  cafe  of  the  manor  of  Moreton  in 
Surry* 

B  2  24.  Lord 
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^ommottv 

24.  Lord  of  a  manor  brings  a  bill  againft  a  tenant,  to  hold  a  dowrt 
belonging  to  the  manor^  difcbarged  of  a  right  of  conlmon  thereto ;  ^is 
is  an  improper  bill,  in  regard  the  plaintift' may,  by  the  fame  reafon, 
bring  a  feparate  bill  againft  every  tenant  of  his  manor  making  tho 
like  claim.  3  Wms's  Rep.  256,  257- pL  63*  Pafch.  173+.  Hq^ 
•    der  V.  Chambury. 

i  ■ 

(A.  a)  Approvement  thereof  by  Statute". 

So  if  be      I.  T  F  two  have  enter-commoning  of  land,  &c-  and  aftci*  th^  on^.in-^ 
plows  it,  yit .    1  ^yi^^^  ^jjgpg  jj^g  Q^gp  cannot  iniplofe  likewife,  uoleik  it  b^  by 

ciaL^or*"  common  affent  at  firft.    Br.  Comnyn,  pk  47,  cites  ,14*1^^.  and 
iiou$  (haU   Fitzh,  Droit  59.  '  *    "  • 

hsvehis  ^  ^         jL 

cAmmofi  With  the  other,  aad  thi  other  AiaII  hive^  his  writ  a^iiit  him  to  hs?t  his  coamojw  Vlnak* 
Droyt.  pi.  59*  cites  S-  C.  ■         *  '    ,  r        .  .      *    ^^      , 

Hereby  it        2.  Stot,  Mtfiony  20  H.  3.  ftf^  '4. ..  Btcaufe.  gfea^  men  having  in^ 
theW^^V^?^^  ^^^^'"^  '*^"'  '^'^^^^  ofpiiaUtenemetUs  in  their  great  nuniors^ 

timid  not  apprwvt  by  tbt  order  of  the  cwimon  law,  becaufe  the  common  iflVicJ  out  pf  the'whole  vrafl% 
AQ^  of  evory  part  thereof}  and  vet  fee  Tr.  6  H.  3.  wherathe  lord  approved  2  acres,  tnd'teft  fuffi-* 
dent|  the  tenant  brought  an  aflile,  and  the  fp4|tal  matter  being  fo^und,  the  pUintift* retraxit  fe«   Tkf-  ^ 
purview  of  this  ftatute  extends  oAly  for  the  lord  to  make  an  apprifvemcat  againft  Bk  tenant^  and  not 
againft  any  Granger,  nor  where  the  lord  had  common  ^pendant  i^  the  topaifty,  as  he  m%  "luve  i 
but  fee  the  ftatute  of  W.  2.  2  Inft.  85.  •■    *  * 

Coke  Ch.  J.  faid,  that  the  ftatutc  uf  Mcrton  was  cnfy  an  afirmamf  cfibe  tommcn  Ia0 ;  for  at  the  ^ 
common  law  tlie  lord  might  approve  leaving  foflScient  for  hi&  tenants,  and  that  fo  are  div^  cafes- iit 
time  of  H.  3.  Fitah.  tit.  Approvement;  \vhi<^h  was  before  the  ftafute,  zt^f  this  appears  by  the  «|ritof 
^uod  pcrniktaty  which  i^  quod  tantam  habeat  pillurjm^  &c.  having  fie^rd  to  bis  frahlLtenement| 
anU  the  writ  of  adrac^ilurcment  is,  qucd  habeac  plur Animalta  q<nm  debcat  in  refpe^  of  his  frank- 
V  t.cmcnr,  to  which  chc  1  .rd  ch^^ccllor  agreed.;^  Roll.  Re^.  365.1^.  rl.  P»0k  14  Jac.  in^he'  Sur-  •' 
ch..inhqT,  in  calc  of  I'rodlor  V.  MaAoric—— Before  the  fta^te  C^  lord  could  not  approve,  pec 
Windham  J.  Sid.  xc6.  pi.  17.  Hill.  14&  15  Car.  2.  B.  &.  *  «* 

[  4  J  '  , 

When  a        *  Complained  that  tirey  \tottld  rUt  make  the  fr^  of^ih^rdftdue  of  thtir 

Ltd  of  t     manors^  as  ofwajles^  woods  andpafiures^  tD(figh  the  fififfees%a4foftt^i 

rv.Ci«    fuffrcient  for'th^r  t^ntmrn:-      .'    '  v  • 

was  great  wafte  grounds]  did  enfeoff  other  t  offcat  fareels  of  tralU  Und',  the  feofKftli  ad  manflte{|end. 
iiprvjtium  Ibae,  (hould  have  common  in  the  fald  wafts  of  the  lord  fo^a  caufts  j  1ft.  As  inCi^entto 
the  feoftlnent ;  for  the  feoffee  could  nor  {dough  and  manure  ms  ground  witlioilt  bcaft^^  and  they 
could  not  be  fuftalned  without  p^fture,  and  by  ccnfcquenee  the  eeuant  (hou W  have  commOD  M  thoc 
wafts  of  the  lord  for  his  beafu  which  do  plough  an^Riaiflire  bit  tenancy^  js  apyndaat  to  his  temnty^ 
and  this  was  the  beginning  <"  --      — 

Yinccmcnt  of  agricultute  and 


and  this  was  the  beginning  of  common  af^f4t*Ja§t»     The  feconJ  rc4bn  v»S|  fur  maintpuncft  and  ad- 

and  tillage,  which  was  much  favoured  hi  law.   x  loft.  85186.         ,  ^ 


The  lord         Jt  was  providedythot  wbeifuch  feojfer^  hing  an  ajlifefor  the  com--  > 
may  a^  prove  ;»»^«  of  paJhireSy  and  alledge  that  they  have  nokfufficunt  p^urss  fir 
UMM  That  ^*'"'  tenements^  nor  fufficientingrefs  andregr^^ 

^ath  commcn  of  pafture  appendant  \  b«t  if  the  lord  grants  cownnon  pafure  within  hts  wafts,  there  if 
no  approvement  by  this  a&  againU  aconHtaon  in  gf4s}  fo»  the  words  of  the'ftatutt  be,  ^antuu  ' 
^rtlnct  ad  tenementa  foa,  tcu  And  fo  was  tte  law  taken  and  adjudged  fooa  after  l|ie  making  of  this 
ft€t,  and  latter  authorities  agree  wick  the  fame ;'  and  albeit  the  common  appendant  be  without  a  cer- 
tain number,  as  to  havefufficient  pafture  for  beafts,  quantun^  pertinct  ad  tenementa  fua,  which  may' 
be  icduced  to  aceitaioty^  for  id  certmncft  quod 'cerium  reddi  poteft,  and  therefore  this  a£l  doth 
extend  to  it  {.  and  the  writ  of  admtafurtmtmt  of  fufiurt  dotb  lit  only  for  and  ag«'tmft/ucb  commoner  t  #/ 
ka'vi  common  ^tndantf  for  the  words  of  ^e  writ  be,  £t  ad  iplos  pertinct  habendum  frcundum  li<» 
hcnua  ttQcn^Attom  fuum«  ku  (b^u  common  aypeodanc  be  it  tertaia  or  sficertain  is  virithia  this  fta- 

tutei 


Cottnnon#  4. 

c 

#itv  ;  and  fc  if  coatnon  appurtenant  certain  or  uncertauiy  for  (pertmet  extends  as  well  to  com- 
m'3n  appurtenant  as  appendant,     a  In/l.  86. 

Tliroucbout  all  this  ftatute,  Paltora  Sc  commnnla  pafturae  is  named,  fo  a«  thi<;  ftatutr  of  approve- 
Bients    doth  ff«r  extend  to  common  nf  p if ckary^  of  turbary,  of  tftovtn,  or  tlie  like,    a  I  nil.  87. 

By  ihe  approvement  of  part,  according  to  tWs  ftatute,  that  part  by  this  a^  is  difchargcd,  info- 
much  as  ifditttnantf  which  hath  the  common,  purcbd[c$  that part^  his  common  is  not  extinguiihcd 
is  the  refidoe.     %  Inft.  87. 

The  truth  JhaU  h  inqmred  by  ajjifi\  And  yet  It 

may  be  tried 
in  ao  ^nkn  ^ftrtfpafi ;  for  many  times  he  (hall  fail  to  have  an  aflife.  Or  if  the  lord  doth  incloic 
any  part,  and  leave  not  fofficieqt  common  in  the  refidue,  the  commoner  may  break  down  the  whole 
»clofure»  becaufc  it  ftandeth  upon  th^  ground  which  is  his  common.     %  InlK  88. 

And  iffoirndfi  by  ajf^e^  they  JhaU  recover  feijtn  by  v!nu  oftheju^  a  common' 
rwj;  fi  that  hj  their  dtfcretion  and  oath  they  JhaU  have  Jufficieiit^  i^c, "  brought 
and  tie  diffelfors  JhaU  be  amerced  and  yield  damazes  as  they  were  wont  *"  *^*'^  "^K 

^     J    w   J'         ^t        •/•/•        r       f  I         i   '     '  m    1  r  /v  •  rt  common  or 

to  do  before  j  but  if  founds  that  the  plaintiffs  have  Jufficient  pajture^  pafturc  be- 
ingrefs  and  rtgrefsy  tbentbi  other  may  make  his  profit  of  the  reftdue-^  and^^^i^^z  to 
go  ^t  of  the  00,  ^'^^' 

faid  he  was  lord,  &$•  and  approred  part  of  his  wafte,  and  lef^  the  plaintifF  fufficient  common,  &c. 
The  plaintiff  denied  that  he  left  fufficient  common,  and  thereupon  ilfue  was  taken,  and  Sir  Williao) 
Herle,  Ch.  Juft.  of  the  court  of  C*  B.  took  the  aflUct  and  the  afru'e/ofiri/,  that  tb:  phlnuffbad  n»t 
Jufieient  c9mmMi\  whereupon  the  court  did  award  that  the  plalntifl'  Ihould  recover  his  common,  &c. 
•ad  die  recognitors  of  the  afiife  were  going  from  the  bar ;  and  albeit  the  tifue  was  f  )und  agalnll  die 
tenant,  yet  for  his  advantage  the  reeognitprs  of  the  alHfe  ouj^ht  to  come  back  again ;  and  to  ordain^  by 
sbeir  difcrttien  and  oatb,  ftijjieient  common  to  tbe  p/ainfiff,  fo  that  the  defendatu  migbt  approve  oftbe 
remmantt  by  this  ftatute  ot  Merton,  as  Trewood  affirmed ;  whereupon  Sir  Wm.  Herle  pcrufed  the 
ftatute,  and  found  the  ftatute  ai  Trewood  had  faid,  and  therefore  was  in  purpofe  to  have  caufed  the 
jurors  to  come  again  (the  record  yet  being  in  hb  breaft)  to  appoint  fufficient  common  to  the  plaintifi^ 
according  to  the  ftatute  5  bu(  it  waa  prevented,  for  that  the  parties  agreed,     z  Inft.  88. 


3.  WeJinL  2.  cap,  46,  13J?.  I*  Tbeflatuteof*MertonJball  not  only  •Here  is  the 
id  the  lord's  tgiantSy  but  J  neighbours  alfo  which  claim  common  ofpaf-  ftatute  of 
ture  as  appurtenant  to  tjjeir  tenements ;  but  if  any  claim  common  by  Jfj^"?"  ^^ 


Jpecial feoffnunt  or  grant  for  a  certain  number  of  beaflsy  or  otherwife^  becaufc  in 
which  is  due  to  him  of  common  rights  he  JhaU  recover  the  fame  accord^  ^^^  -^t  no 
ing  U  the  form  of  fuel  grant.  ^tV."* 

fween  neigbbonr  and  netgbbourj  the  doubt  was,  whether  that  ftatote  extended  ovly  between  lord  and 
tenant i  and  therefore  many  lords  of  uaftes,  woods,  and  pnftures,  have  been  letted  to  mak^  approve- 
ment by  the  contradiction  of  neighbours,  tho'  they  had  fufficient  pafture  \  for  rexpedy  whereof  thii 
ftaCttCe  was  made.     1  Inft.  A74, 

X  Note,  it  is  faid  that  the  lord  oulJ  not  improve  againft  a  neighbour,  but  that  the     f    e    1 
lords  were  hindered  by  the  contradi^ion  of  the  neighbours ;  for  by  the  common  law  the      «•    ^   J 
lofd  might  improve  againft  any  that  had  common  appendant,  but  not  againft  a  commoner  by  grant* 
a  Inft.  474. 

Fictnns  H  properly  qui  una  in  eodem  vico  eft,  but  here  it  U  taken /or  a  nei^bbcurf  tbo*  be  dwel/s  in 
mmbar  town,  fo  that  the  commons  and  towns  be  adjoining  toother;  and  if  the  lord  batb  lommon 
in  tht  tenant" t  ground^  tbt  tenant  may  improve  within  |ibis  ^&,  for  there  the  lord  is  in  this  cafe  vi* 
dans,    ft  Inft.  474* 


rxpreffedy 
that  both 

lecweeo  lori  and  tenant,  and  ncighi>oiir  and  neij^kbsur,  may  be  d^ne  without  fufficient  common  to 
Aon  that  have  it  (any  thing  either  herein,  or  in  the  flatutc  of  Merton  to  the  contrary,  notwithfttnd- 
>ng)  and  thefe  5  are  pnt  but  fir  examp/et  j  for  the  lord  may  ered  a  houfc  for  the  d  filing  of  .a  beaft- 
i^ecper,  for  the  fafe  coftody  of  the  bcafts  as  well  of  the  lord  as  of  the  commgncrs  d.p aftu^ing  Chert  ui 

that  foil :  and  ixt  it  il  ao(  witiuA  Cht  Irtier  of  this  law.    %  iaiL  476. 

*  ^  JJ  3  t  Th€ 


^  Common. 

J-  The  word  (Mcejfary)  It  fd  b«  »ppJUd  to  curtihge,  both  \n  congniity  md  by  our  books,  and  ne-* 
iry  ihall  m>t  ht  taken  according  to  the  quantity  cf  the  freehold  be  hatb  there,  but  acconling  to  bit 
f*rfonf  ejfate  ot  deg'^ee,  and  for  bh  n*tejfaty  dm-e/ling  ana  abode  i  for  if  he  hath  no  freehold  there  in 
l^t  town  but  l^s  noufe  only^  yet  may  lie  make  a  neceflary  enlargement  of  his  curtilage,  a  Inft.  476. 

5.  The  lord  made  a  feoffment  of  parcel  of  his  wq/le  l2X\d ;  ^^  feoffee 
may  tnclofe\  for  this  is  an  improvement  in  the  lord  by  the  feoffment; 
per  Ston.  and  Mutf.  but  contra  per  Scrope  and  Berr.  Br,  Common, 

^  pK  51.  cites  {6  £•  2.  and  Fitzh,  Garrantie  de  Chart.  31. 

6.  A  man  has  common  in  three  villsj  the  lord  may  approve  in  tbje 
one  yill,  leaving  fufficient  common  in  the  other  two  vills.  Br.  Com^i- 
ipon,  pi.  53.  cites  3  E.  3.  Itinere  Derb. 

7.  If  the  lord  improve  part  of  the  common,  he  Jhall  not  have 
common  for  the  land  improved  out  of  the  rcfidue  of  the  conunon. 
Godb.  97.  cites  3  Aff.  2. 

8.  Affife  of  common  ofpajlure  \  the  defendant  faid^  that  he  had  ap- 
proved of  the  wq/ie^  faving  to  others  fufficient  common^  and  free  com- 
ing in  and  going  out,  &c.  The  plaintiff  faid,  that  he  had  not  {mU 
ficient  common ;  Prift  &c.  and  the  affife  faid  that  he  had  not  fuffi- 
cient common,  by  which  it  was  awarded,  that  he  recover  his  com- 
mon; and  it  was  held  that  the  jury,  by  their  difcretjon, .  (hall  ordain 
fufficient  common  to  the  plaintiff',  fo  that  the  tenant  may  approve 
of  the  reft ;  for  fo  are  the  words  in  the  ftatute  of  Merton  j  quod 
nota;  by  which  the  parties  agreed ;  quod  nota*  Br,  Allife,  pi.  125. 
cites  7  Aff".  16. 

'  9.  Aflife  of  common ;  the  defendant  faid^  that  he  has  approved  ac'r 

cording  to  the  Jiatute  by  reafon  that  he  is  lord,  leaving  to  the  tenant 
fufficient  common ;  there  the  plaintiff'  (hall  recover  immediately. 
But  by  the  opinion  of  the  court  the  affife  (hall  inquire  of  the  fufi^- 
ciency  of  the  common,  and  fo  they  did  in  Trin.  8.  E.  3.  and  the  bar 
good  without  colour  given,  and  the  affife  awarded  upon  feiffn  and 
diffeifin  alfo ;  quod  nota.     Br,  Aflife,  pi,  423.  cites  7  E.  3. 67, 

ID.  Affife  of  common  \  J.  faid  that  IV^  is  lard^  and  approved^  (sfc» 
and  left  to  the  plaintiff  and  other  tenants  fufficient  common^  and  the  af- 
fife vvas  charged  of  the  fufficiency  of  the  common,  which  faid  that 
they  had  not  fufficient  common  \  but  the  plaintiff^  was  diffeifed,  and 
it  was  faid  by  fome,  that  if  at  the  time  of  the  approvement  fufficient 
comfnon  was  faved  to  the  plaintiff,  this  (uffices.  fer.  AJEfe,  pi.  135. 
cites8Afl:i8, 

11.  In  affife,  by  fome,  where  fufficient  common  at  the  time  of  the 
approvement  is  left  to  the  commoner  \tfufficesy  though  it  be  notfuffi^ 
cient  after,     Br,  Common,  pi,  21.  cites  8  Aff?  J  8. 

1 2.  In  affife,  lord  and  tenant  were,  and  the  lord  had  common  in 
the  foil  of  the  tenant  J  which  is  held  of  him  of  his  manor  of  D,  of  which 
the  land  in  which  the  lord  claimed  common  is  heldy  and  yety  per  cur. 
the  tenant  may  approve  his  envnfoil\  for  tho'  the  ftatute  does  n©t 
fpeak,  but  that  the  lord  may  approve  againft  his  tenant  and  againft 

f  6  J  his  neighbour,  yet  the  lord  in  this  cafe  is  not  but  as  a  neighbour  to  the 
owner  of  thefoil^  and  the  tenant  as  owner  of  the  foil  may  approy?) 
per  cur.  by  which  affife  was  awarded  to  enquire  of  ibe  fufficiency  of 
the  common ;  for  the  owner  may  well  approve.  Br.  Common,  pi,  22. 
cHcs  18.  Aff.  4. 

?3-  ^ 


Common*  < 

13.  In  affifc  it  was  adjudged  that  the  lord  may  approve  in  his  awn 
fui  agatnft  bis  tenants  and  his*  neighbours.  And  where  the  lord  of 
'a  manor  approves,  and  the  lord  of  whom  ihe  lord  of  the  majior  holds 

the  manor  has  common  there  3y  vicinage^  yet  the  approvement  is  good 
againft  him  alio ;  £6r  he  has  no  common  hut  as  neighbour ;  quod  nota  i 
by  which  the  aflife  vns  awarded,  to  inquire  if  the  plaintifFj  who  was  . 
lord  paramount,  had  fufficient  common  or  not,  quod  mirum  !  for  by 
the  demurrer  that  he  is  lord,  it  is  not  denied  but  that  he  has  fufficient 
common^  and  alfo  is  party.  Br.  Ailife,  pi.  4^7.  (446.)  cites  i3 
E.  3. 

14.  Affifeof  common  of  pifcary;  per  Fencot,  M  I  grant  common 
throughout  my  manor  with  au  manner  ofbeajh^  I  cannot  approve ;  but 
if  Ifave  to  nsyfelf  certain  parcel  of  lam  for  my  feveral^  I  fhall  have 
St,  and  he  (hall  not  have  common  there ;  quod  non  negatur.  Br^ 
Common,  pi.  26.  cites  34  AflT.  1 1. 

15.  If  the  lord  leaves  fufficient  common,  but  the  way  is  not  at  fo 
joodeafe  or  plight  as  it  was  before^  affife  of  common  lies.  F.  N.  B, 
125.  (D)  in  the  new  notes  there  (C)  cites  ii  -H.  4,  26.  by 
Stourt. 

16-  In  trefpais  it  was  agreed  that  where  a  man  has  common  ap^  Br.  Com- 
fendant  out  of  ceruin  land,  yet  the  lord  may  approve  the  foil,  and  this  '?''"'  p'  ?' 
itfeems  by  leaving  to  the  tenant  fufficient  c6inmon  with  egrefs  and  r/-  ^  %^  p. 
grefs^  according  to  ihp  flatute,    )ixn  Common,  pl^  20.  cites  15  H. 
7.  10. 

17.  Trcfpafe  of  houfc  broken,  the  defendant  juflified  becaufe  he 
has  common  there,  and  therefore  he  broke  the  houfe ;  the  plaintiff 
faid  that  he  is  owner  of  the  foil,  and  did  it  to  harbour  a  nyin  to  keep 
thefoil\  but  the  ftatute  W,  %.  cap,  46,  does  not  fpeak  but  of  IVind^ 
mu^  Jheep-cote^  dairy^  and  augmentation  of  court  j  but  it  fecms  by 
Hub,  that  it  mav  be  taken  by  the  equity  \  quere.  Br.  Common.  pU 
19.  cites  7  H.  8.  38. 

18.  Stat.  3  ^  4  £.  6.  cap.  3.  Thejlatute  of  Merton^  cap.  4.  li 
Wejlm.  2.  cap,  46.  are  confirmed. 

19.  Upon  judgment  for  the  plaintiffs  in  an  affife  upon  any  brahcb 
tftbe-faidjlatutes  of  Mertony  or  H\2,  the  court  Jhall  award  ir^le 
damages. 

20.  This  aSt  Jhall  not  extend  to  houfes  heretofore  built  upon  wajhsy 
or  commons'^  not  having  abbve  3  acres  offuch  wajle  or  common  ground 
belonging  to  them  \  nor  U  any  garden^  orchard  or  pond  thercy  not  ex^ 
ceediug  2  acres  \  neither  yet  Jhall  it  cauje  any  per  Jon  to  ioje  or  forfeit 
any  pain  or  danysge  for  tbefanuy  butfuch  houfes  and  grounds  Jhall Jiill 
fiand  and  remain  \  howbeit  the  owners  offuch  wajles  or  commons  may 
lay  openfo  much  thereof  as  Jhall  exceed  3  acres. 

21.  And  where  one  ufurpeth  common  in  the  time  that  heirs  are  within 
agCy  or  a  woman  is  coverty  or  whil/l  the  pa/lure  is  in  the  hands  of 
tenants  in  dower y  or  of  other  particular  ejiates  \  they  who  have  fuch 
entry  from  time  in  which  the  writ  of  Mordancefitr  runnethyifthey  had 
no  common  beforey  Jhall  have  no  recovery  by  writ  of  Novel  Jjiffiifmy  if 
tbey  he  deforced* 

22.  It  was  moved,  whether  in  cafe  of  common  appurtenant  by  pre-- 
fcription  without  member  the  lord  of  the  w^ft  niiglit  imp^QVc  ?  f(tf 

B4  it 


«t 
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it  is  not  admeafiifabl^  therefore  not  improveable ;  for  Ae  common 
being  without  number,  tiie  fufficiency  cannot  be  provecU  Dyer^  ic 
Manwood  J.  held,  that  altho'  it  be  without  number,  yet  it  may  be 
reduced  to  a  certainty  being,  by  prefcription  )*  as  the  number  of  the 
cattle  which  the  beji  ifnd  mojl  Jubfiantial  tenant  of  tbefaid  tenement^ 
at  atq  time  within  time  of  memory^  had  kept  upon  the  faid  wafty 
and  dien  the  plaintiff,  the  lord,  might  improve  leaving  fufEcient 
according  to  fuch  rate,  4  Le,  41.  pX  II2.  Mich.  19.  tXiZx  C.  B« 
Anon, 
r  M  1  23.  If  2  lords  of  7»  manor  $  have  2  wafts  adjoining^  widiout  inclo-- 
^  ^  fure  or  feparation,  but  the  bounds  of  each  are  well  known  by  certain 
marks,  the  one  may  inclofe  againft  the  other,  tho'  (he  tenants  of  each 
manor  have  reciprocally  cbmmon'd  there  by  reafon  of  vicinage, 
4  Rep,  38,  b.  Mich.  26  and  27  EIIz.  cited  by  the  reporter,  as  lately 
adjudg'd  in  B,  R,  in  cafe  of  Smith  v,  How« 

24*  The  lord  may  make  fijh^ponds  upon  the  common,  and  the 
commoner  can't  defn-oy  them.  Per  cur.  Ow«  114, 43  £liz«  B.  R, 
in  the  cafe  of  Felling  v,  Langden, 
Where  t>iey  25*  Where  men  have  common  in  grofsfor  a  certain  number  ofbeqfts^ 
have  rtfv.moir  the  lord  may  approve  leaving  fufficient  for  them  [but  Roll  fays^ 
'\mhlliht  *l^^rc  *'^>  ^^^  *^  ftatute  W,  2,  cap,  50,  [46,]  feems  to  be  e  con- 
To^  cannot  tra,]  Common  fans  number  is  ufually  put  in  cafes,  but  Coke  fap, 
approve  a-  he  never  knew  fuch  common  granted,  and  therefore  when  it  comes 
gai^them,  j^  queftion,  he  faid  he  will  deliver  his  opinion  thereof;  but  fays, 
l^.  Rtym.  tbat  notwithftanding  fuch  grant  the  lord  may  common  with  him, 
jRep.407.  and  alfo  the  grantee  ought  to  ufe  die  common  with  a  reafonablo 
Mich.iow.  number.  [Roll  remarks  here,  that  F,  N,  B,  is  the  writ  of  admea* 
vTobTmed^  furemcnt  lies  not  of  common  ians  number]  per  Coke  Ch.  J.  and  the 
that  neither  lord  chancellor  agreed  particularly  to  all  faid  bv  Coke,  Roll  Rep, 
^o^th-'iEi'^^^*  pi.  18.  Pafch,  14.  Jac,  in  th^  Star-chamber,  in  cafe  Prodor. 
meofMer>' MaUorie, 

ton  txttndi 

to  any  common,  hut  tc  common  appendant  w  a^urtenant  to  his  tenaneMt^  and  not  to  a  common  In^roft 

to  a  certain  number.     »  Inft.  475. 

26*  A  htd  that  U  in  by  wrong  may  improve  by  virtue  of  the 

ftatute  6f  Merton  againft  the  tenants  and  commoners,    Clayt.  38> 

Auguft  II  Car.  before  Barkley  J,  Hamertoh  v«  EaftofF. 

|ta.'*9.pl.4,     27,  The  lord  can't  ereft  an  houfe^  veithin  the  ftatute  of  Mertortj^ 

^^'  unlefs  it  be  for  his  own  habitation  or  hisjhepherd*s^  and  he  muft  al-» 

ledge,  that  lie  built  it  for  one  of  thofe  purpofes  s  for  otherwife  he 

may  build  a  great  houfe  to  let  to  a  nobleman,  which  may  require  a 

greater  curtilage  than  the  lord  or  his  hcrdiinan.    Lev,  62*  Pafch« 

14,  Car,  B,  R,  Nevil  v,  Hammerton, 

•  tev,62.S,c.     ^8,  One  inclofcd  2  acres  of  common  (where  all  die  common  was 

adjudged,    but  3  acres)  to  enlarge  the  curtilage  of  his  houfe,  and  fo  juftified  by 

w«?^cn    ^^^  ftatute  Weft.  2.  cap.  46,    It  was  argued,  that  it  vns  not  good 

tliat  it  was  bccaufe  he  did  not  allege^  that  his  houfe  was  an  ancient  houfe^  nor 

net  a^ttr'dy  that  his  curtilage  wasjlraighty  and  if  it  was,  yet  it  would  be  unrea^v 

w'5  *^Sici-  f^"^^'®  '^  inclofe  1  acres  out  of  ^\  but  it  was  anfwercd,  that  the  fta^ 

^r7timmon  ^^^  fpcaks  of  houfcs,  without  faying  ancient  houfes,  and  therefore^ 

ifjf,  ^K&  if  it  were  material  it  fhould  come  pf  the  o^er  fide,    Windham  J« 
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2ieI<I>  that  the  houfe  ou^ht  to  be  an  ancient  houfe ;  (but  Twifden  J.  thttTwifaen 
feem'd  c  contra,)  but  it  not  appearing  that  it  was  for  his  neccflary  !^-^' j!^'  ^"^ 
rdidence  it  was  adjudged,  that  he  could  not  inclofe.  Sid.  79.  pL  4.  contn/that 
Trin.  14.  Car.  2.  B.  R.  Nevel  v.  Hamerton,  this  is'to  b« 

aycrr'd  only 
Kvhert  the   imcbfure  h  fir   mfrtvement  oftbt  Und^  and  not  where  it  Is  /or  the  enlargement  of  the 


29.  An  approvement  may  he  againji  all  commoners^  unlefs  fam 
nvmn  or  in  grots ;  per  Keeling  \  but  per  Windham  one  cann^/  im- 
prove againtt  his  mun  grants  tho*  it  be  to  a  certain  nu/nber.  Keb.  830. 
in  pL8.  Hill.  16  &  17  Car,  2.  B.R,  in  cafe  of  the  King  v.  St. 
Brivil*s  inhabitants, 

30.  Lord  of  a  manor  inclofed  part  of  a  common^  and  there  be-  in  z  Hkr 
ing  young  wood  and  timber  growing  thereon,  the  plaintiff  infifted,  ^^^  ^J^^^A* 
it  was  an  improvement  within  the  ftatute  of  Merton,  W.  2.  46.  ^'^  be" 
The  court  thought  fit  to  continue  the  injun^on,  and  diredled  a  tryM  Kibe. 
trial  to  be  had  at  ♦the  next  afiifes  whether  fufficient  common  was  left  f^^'' P^* «/ 
for  the  tenants.    2  Vern.  301.  pi.  290.  Mich.  1693.  Wcckes  w.'daJsiad 

Staker.  *  righ  ofccm» 

mon  tberty 
and  whether  fafficient  common  was  left  for  the  tenanti ;  and  an  injunRion  to  qiAtt  the  poffejjion  in  tbt 
mean  time  was  condnued,  tho*  n  mew  inclefurt,  and  made  not  above  2  years  before  the  bill  exhibited. 
%  Vcn*  356.  pi.  322.  Hill.  1697.    ArduDgton  v.  Fawkes. 


31.  Agreement  between  lord  and  tenants^ir  inclojing  a  common, 
that  die  tenants  fhould  quit. their  right  of  common,  and  the  lord 
ihould  releaie  them  all  quit-rents;  the  inclofure  was  prevented  by 
pulling  down  the  fence,  and  the  tenants  continued  to  ufe  the  com- 
mon and  fome  of  them  to  pay  their  quit-rents.  This  is  a  waiver  of 
the  agreement,  MS.  Tab.  January  2,  17 19,  lady  Lanefbury  v. 
Ocklhoth. 

32.  Owner  of  lands  bound  by  agreement  of\i\s  bailiff  fot  in6lof- 
ing  of  a  common,  having  acquiefced  30  yeajrs.  MS,  Tab^^arch 
1720,  Tufton  V,  Wentworth,  > 

33.  Bill  brought  by  plaintifTa  as  tenants  of  the  manor  of  Walton, 
in  die  county  of  Surry,  to  eilablifh  their  right  of  common  of  paflure 
;uid  turbary  in  the  wafte  of  the  faid  manor,  and  for  injun^ion. 
agmnji  defendant  Palmer,  leffee  of  the  manor  for  years  under  the 
crown,  tojiay  his  digging  ofbrick^earth^  and  making  hricky  and  in* 
clofmg  part  of  the  common^  ice.  Motion  upon  the  bill  filed,  and  affi- 
davits of  QULbng  brick  and  incloflng  part  of  the  common  till  anfwer 
and  further  order.  King  C«  aflifted  by  J.  Jekyle  mafter  of  the 
rolls,  denied  the  motion }  for  that  the  lord  of  common  right  was  m^ 
tided  to  the  foil  of  the  wail,  and  the  tenants  had  only  a  right  to  take 
the  herbage  hy  the  mouth  of  their  cattle  i  and  by  flatute  of  Merton, 
the  lord  might  inclofe  part  of  the  waft  leaving  fufficient  common  % 
that  at  common  law,  in  an  a6lion  brought  againft  the  lord,  the  te« 
nant  muft  alledge  in  the  declaration,  that  there  is  not  fufficien^ 
common  left  or  be  can't  maintain  the  action ;  and  if  that  fhould  be 

*  the  prefent  cafe  (tho'  no  fuch  matter  is  made  out  by  the  affidavits) 
the  tenants  may  have  their  remedy  at  common  law;  that  the  lord 
has  a  right  to  open  mines  in  the  wajl  of  the  manor,  and  why  not  to 
($£  brick-cartb|  efpecially  in  the  prefen^  cafe^  where  the  bricks  are 


xu 


$       '  Common; 

made  for  one  of  the  tenants  of  the  nianor»  and  to  be  emp]o/d  in 
building  upon  the  manor.  As  to  the  inclofure,  it  was  too  foon  for 
an  injun6Hon  before  anfwer.  MS.  Rep.  Pafch.  2  Geo.  2.  in  Cane. 
• . .  • .  V.  Palmer  &  al% 


(B.  a)  Inquifition,  Pleadings  and  Proceedings  in  a 
Nodlanter,  or  Adlion  for  throwing  down  In» 
clofurcs. 


13  Ed.  I.  jF .any  (upon  jujl  title  of  affrovement)  do  make  a 
cap.  46.  -^  ditch  or  hedge  for  that  purpofe^  which  afterwards  is 


Tliat  15  to    j^ 

\n6\(X  them 

at  the  king's  _  _,  __^ 

fuit,  cither  throwfi  dowH  by  fome  who  cannot  be  difcovered  by  verdiSf  of  the  afpfe 
^f^'^^J^^'^'torjury^  and  the  towns  adjoining  will  not  indiltfuch  as  are  guilty  of 
butfccmg no  ^^^y^^'  ^^f^^^  ^ofi  the  faid  towns  fl}all  be  dlftrained  to  level  agam 
t  me  is  ap.  fucli  ditch  or  hedge  at  their  own  cojisy  andjball  alfo  yield  damages. 

pointed,  the  ,7 

law  doth  appoint  (as  In  many  cafes  it  doth)  aytar  and  a  day  for  the  mdidling  of  the  mtfdflwrs  \  an(| 

ly  the  IndiAment  thr  lord  (hall  know  againfl  whom  to  bring  his  avlion.     %  Inft.  476. 

If  the  bordering  towns  do  not,  within  a  year  and  a  day,  indi^  the  niifdoers,  then  fliall  the  lord,  or 
other  party  grieved,  bring  his  aiftion  upon  this  branch  againft  the  towns  bordering  round  about  the 
town  wherein  the  fafl  was  dbiK,  and  judgment  (hall  be  given,  that  they  (hall,  at  their  proper  cofts, 
make  the  ditch  or  hedge,  &c.  and  yield  damages ;  and  after  judgment  given,  they  fliall  be  diihained 
%o  make  the  hedge  or  ditch,  Itz,  and  fo  it  was  holden  in  tlie  Star-chamber.  Hill.  14*  Jac.  *  in  Sir 
Wm.  Mallorie*s  cafe.  2  Inil.  476.  '  Coke  Ch.  J.  ^d  he  had  feen  an  antient  readkig  upon  this 
ftatute,  wherein  it  was  held  that  the  next  vill  ihould  have  aytar  and  a  day  r«  indiH  the  offtndtrtf  and 
if  the  vilidoa  nor  do  it  within  the  fiid  time,  then  it  flla^  not  be  indidtod  upon  the  ftatute  to  repair 
the  Inclofure,  but  tbt  party  gnnted  Jhall  bavt  an  aBion  utw  tbisfiatutty  as  a  man  that  is  robbed 
ihall  have  an  aftton  upon  the  ftatute<of  Winton  againft  the  hundred ;  and  faid  that  there  is  a  nota  m 
t>.e  margin  of  the  reading  that  in  time  pi  £•  4.  Pigott  J.  held  accordirgly  at  a  reading*  and  that  it 
leemM  to  him  to  be  good  law.  And  the  lord  chancellor  afterwards  agreed  particularly  all  that  which 
was  faid  by  Coke.  Roll  Rep.  365.  pi.  iS.  Pafch.  14.  Jac.  In  the  Star-chamber^  in  the  cafe  qf 
Prodor  ▼.  Mallorie. 

Cro.c.280,.  2.  Upon  exception  taken  to  the  writ,  a  new  diftringas  was 
2S I.  pi.  ao.  awarded  againft  the  vills  adjacent,  and  iflues  were  dbeated.    Jo. 

wrd^n  K  3°^-  P^-  ^^-  M^^**-  ^  ^^-  ^-  ^'  ^^^  ^^^  ^^  *®  ^^^^  ®^  Dean, 
cor  ing  >.    ^.^^  Gibbon's  cafe. 

A<»itidg'd  3-  There  need  not  to  be  a  year  before  the  offenders  fhould  be  in^ 
that  a  year  dlSbed,  but  there  ought  tohe  a  convenient  time  for  the  country  fp  en- 
and  a  day  is  ^^iyg  ^[jq  were  the  proftcmers,  and  the  court  (hall  adjudge  what 
tobll'jSu'*^^*"*®  is  convenient;  per  Banks  Att.  Gen.  cites  a  refclutibn  in  12 
low'd,  but  a  Jac.    Cro.  C*  440.  pi.  10.  Hilly  1 1.  Car,  B.  R.  in  cafe  of  the  King 

convenient     y,  EpWOrth, 
time ;  and 

of  that  the  court  may  properly  judge.  3  Salic.  167,  Pafch.  i  W.  3.  The  lung  v.  Penrith  inhabitants. 
S.  P.  Skinn;  94.  Hilt.  35  Car.  2.  B.  R.  per  c^r.  in  Crefwick*s 'caib.— -»The  ftatute  fup- 
pofes  a  reaJo^abU  time  ovght  to  be  allfwed  for  indiRing  before  the  action  fhould  be  brought  on  the 
ftatute  }  per  curiam.  10  Mod.  157.  Pafch.  10  Ann.  B«  R.  tl)e  q^een  y.  Cruclthorp  iiiha^ita|itt* 
—•All  the  precedents  are  atleaft  a  year'^  time.     10  Mod.  157.  S.  C. 

4,  Judgment  was  had  againft  the  inhabitants  of  S.  to  repair  at 
their  own  proper  cofts  the  fences  and  dikes  thrown  down,  and  be- 
caufe  it  was  not  done,  a  writ  of  inquiry  of  damages' iiTued,  and  500/, 
damages  found,  and  a  diftringas  to  the  (herifl^  to  levy  it  upon  the 
vills  5  upon  which  they  came  by  their  counfcl^  and  prated  to  have 

•  •      •  '  ^bertf 
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libirtj  U  pleads  Inafmuch  as  by  this  way  they  are  condemned  unheard, 
and  that  l^  an  inqueft  againft  which  no  attaint  lies.  And  it  was 
doubted  whether  a  fcire  facias  ought  to  have  iffued  before  the  dif- 
tringas,  but  upon  confideration  the  court  thought,  that  the  dif- 
tringas  ought  to  have  contained  a  fcire  facias  in  it,  and  fo  they  ob- 
tained leave  to  plead,  Sid.  X07.  pi,  19.  Hill.  14  &  15  Car.  2.  B.  R. 
Queen  Modier  v,  SomerQiam  inhabitants, 

5.  The  court  was  moved  for  a  diftringas  againft  the  inhabitants  of 
H.  for  throwing  down  of  banks  of  the  earl  of  Bedford's  in  his 
drain'd  land.  Per  Roll  Ch.  J.  take  it,  but  at  the  return  of  the 
diftringas  the  inhabitants  may  plead  to  you  notwithftanding,  Noy, 
die  late  king's  attorney,  would  not  have  fufFered  it.  Sty,  417.  Trin, 
1654.  Anon. 

6.  After  money  levied  by  diftringas  containing  fieri  facias  grounded 
on  W.  2.  cap.  46.  for  tiirowing  down  inclolures,  and  inqujfition 
taken  by  the  flieriiF;  Jones  prayed  that  the  money  mi^ht  be  brought 
into  court  J  and  remain,  and  that  he  might  have  time  to  plead,  which 
the  court  granted,  Keb.  479.  pi.  7.  Pafch.  15  Car,  2.  B,  K,  Thq 
king  v.  the  inhabitants  of  the  Forefr  of  Dean, 

7.  Upon  an  inquifition  for  throwing  down  fences,  and  80  /« 
damages  affeffed^  a  diftringas  iiTued,  and  defendants  came  in,  and 
pleads  that  it  was  not  done  noifanter^  which  yns  found  againft  them^  ' 
and  fecond  damages  given ;  and  it  was  moved  tofet  aflde  the  firft  da- 
mages, I  ft,  Becaufe  the  inquifition  is  only  to  afcertain  what  vills 
have  done  it,  to  the  intent  that  a  diftringas  may  go  out,  and  it  was 
never  intended  to  conclude  any  in  point  of  damages,  being  only  an 
inqueft  of  office,  againft  which  no  attaint  lies,  ^dly,  Becaufe  thofe 
damages  are  afleiTed  upon  us  before  we  were  fummoned,  and  fo  we 
were  not  heard  for  our  excufe  and  to  mitigate  them,  but  condemned 
and  concluded  not  heard,  nor  not  fummoned,  and  they  cited  Cro, 
C.  780.  and  Cro.  E,  859,  ^  Inft,  477.  Cro,  Car,  580.    And  they 

(aid,  that  they  might  plead  to  the  right  upon  the  diftringas,  fo  that  [  10  ] 
it  is  not  reafon  that  they  ftiould  be  concluded  as  to  the  damages  by 
the  inquifition ;  but  per  cur.  the  firft  damages  fhould  ftand^  and 
fliall  not  be  vitiated  by  the  fecond,  becaufe  the  fecond  verdi£f  as  tp 
the  damages  is  void,  inafmuch  as  Atfole  matter  to  be  enquired  upon 
ibe  fecond  ijftu  is  the  mSfanter^  but  for  better  fecurity  they  diredted 
the  profecutors  to  releafe  the  fecond  damages,  and  as  to  the  mif- 
chicf  objeded,  that  the  damages  being  aflleUcdby  inqueft  of  officp 
no  attaint  lies  th»t  is  true,  but  cannot  be  properly  faid  mifchief,  be- 
caufe it  is  fo  ena£ted  by  parliament,  that  the  damages  (hall  be 
aflcfled  as  before;  yet  if  they  are  exceilive,  the  party  is  not  without 
remedy;  for  when  they  come  in  to  plead  to  the  nodanter,  if  the 
damages  were  outrageous^  they  ought  to  have  taken  in  their  plea, 
yiz.  proteftando^  that  the  damages  were  outrageous ,  and  after  might 
have  pleaded,  ift.  the  damages  were  only  offuch  a  valucy  and  upon 
this  ether  iftue  fhould  be  taken;  wherefore  the  counfel  for  the  de- 
fendants in  this  cafe  moved,  that  they  may  now  plead  to  the  ex- 
ceffivcnels  of  the  damages,  but  inafmuch  as  they  have  not  taken  it 
by  prot^ando  before  the  firjl  ijfue  found  againil  them,  the  court 
fvould  not  fuiFer  them,  out  gave  judgment  for  the  plaintifF,  and 
{hat  the  80  A  being  levied  upon  the  diftringas,  ^ey  fli'4i  have  it  oqt 
"  •  'pf 


io  Common. 

of  the  court  notwithftanding  the  fecond  damages  given  by  the  To- 

cond  verdict.    Sid.  2i2.  pi.  lO.  Trin.  i6  Car.  2.  B.  R.  xhe  kuig  v« 

Upwood  and  Ravely  Vills  in  Com.  Huntington. 

)Saik.s67.     ^'  ^ifi^^^S^^  w^n  the  ftatute  of  fp^ejim.  2.  for  throwing  down 

^  C.         inclofures  .againft  the  inhabitants  of  proximis  villis ;  two  of  each 

vill  camcy  and  pleaded  for  ther.ifclves  and  the  other  inhabitants  of 

the  fcveral  vills,  that  the  fences  were  thrown  down  in  the  day^tintf 

when  the  perfons  might  be  known^  abfque  hoc  that  they  were  thrown 

down  in  the  night,  or  at  fuch  time  that  the  offienders  «ould  not  be 

known,  and  fo  ijfue  joined  in  the  disjunSiive  \  and  now  at  the  trial 

at  bar  'twas  faid  for  die  defendants,  that  if  the  th]!t)wing  down  was 

•Ltiew.i57..cith9r  in  the  dau  or  in  the  nighty  Jo  *  publicify  that  the  malefa^ors 

Malabar's    u'cre  kuown^  *tts  net  within  the  Jfatute,  to  which  the  court  agreed  ; 

^^  for  tiitjiatute  was  to  give  reineoy  in  cafes  i/rfiere  the  malefaflors  not 

being  known«  the  parties  were  without  remedy  h^  trefpafs,  &c« 

But  if  it  was  done  in  the  day  or  night  before  the  face  of  the  owners^ 

io  that  they  have  remedy  by  trefpafs,  2(c,  this  is  not  widiia  the 

ftatute }  an^  upon  the  evidence  it  appearing  to  be  done  publickly^ 

and  yet  by  the  defenciants,  the  jury,  by  Sreifiion  of  die  cour^ 

found  for  the  defendants.     Lev.  joo.  Trin,   15  Car.  2.  the  king 

v.  inhabitants  of  Woodford,  Chingford  and  other  vills  in  Eflex. 

»Kcb.  661.     9*  ^  inquifttion  was  returned  upon  the  fl^tute  againft  pulling 

pi.  21!  The  down  inclofures.    They  took  ijpa  as  to  the  damages  only.    It  was 

kmgyr.  the  moved  that  before  the  trial  for  thejdamages,  there  might  be'judg- 

oHi^lflo'Ii!^.  ment  given  to  have  them  fet  up  again,  having  been  long  down  ; 

ftsad,  the    Twiifien  (aid,  when  you  have  judgsient  for  the  damages,  then  011^ 

■c.)i»rt  prat:or  dt/fringas  will ferve  for  fetting  up  the  inclofures  and  the  damages  too^ 

tl'^cUdS'*  ^<^-  6^"  ?'•  "•  ^^^^'  ^  ^^'  *•  ^'  ^-  -^^°"- 

to  grant  a  new  diftringas,  ;is  to  the  tebuildjag  the  fences,  being  wtSfXi^  to  be  4own  by  the  other 
iiTue  \  but  time  w^is  given  to  plead  de  novo.  '-Ibid.  683.  pi.  St  the  court  ordered  the  iflTue  ai  to 

the  damaget  to  he  tried  firft,  and  then  a  writ  may  be  granted  for  Ci;tdog  up  the  fences,  and  for  tfe 
daroagca  alib.-*— -Ibid.  713*  pi.  i»7*  S.C.  The  tria(  at  bar  being  over  as  to  the  damages^  the 
CDurt  granted  a  diftringas  to  levy  and  fee  up  the  fences,  bi}t  wou|d  not  order  it  by  any  day  certain^ 
but  to  follow  #)e  procefs  of  the  govrt,  and  fo  fbi  the  ifl'uei. 

Bat  this  10.  If  tb«  damages  are  excejpve^  when  th^  parties  come  in  to 

^uft  be  t«-  pj^j  ^^  noftanter,  they  may  take,  by  proteftation^  that  the  da- 
tetoS^Hr-  mages  were  exoeflive,  and  after  plead  that  the  damages  were  not 
/•rith€jirf\^\xt  of  fuch  a  v^ue.  Per  Cur.  Lutw.  157.  Pafch.  32  Car.  2.  Mala^. 
|gf;^«^f^  bar's  cafe. 

^    ^  ♦  ri.  The  cutting  dmn  thnber  trees  by  perfons  unknown  noAan^ 

provides  no  ter,  is  not  within  theflatute  W.  2.  Cap.  46  \  for  the  words  of  the 
rnnedy  for  ftatute  are  foflfatum  &  fepem  proftraverunt.    Reiblved  by  Saunders^ 

d^lTSees.  ^^'  J-  ^^y™*  ^>  ^^'  3+  ^  35  Car,  2t  B.  R.  The  king  v.  Bit- 
skinn.  94.*  ton  inhabitants. 

W'll     ^  ^  C*9T 

^.B.  R.  in'crrfwsck's  cafe.-  i..!  Show.  »55.  pi.  »63.  The  kijig  and  Chifwick  v.  BlttOA  inh*. 
|MMnt>.  S.  C.  &  S.  P.  by  Jones  J. 

*[  II  J 

T2.  Upon  the  return  of  an  inquifition  a  diftringas  was  awarded^ 
whereupon  it  was  obje£ted  that  inftead  diereof  a  fcire  facias  ihould 
have  iflued,  to  (hew  caufe,  &c.  but  adjudged  that  Tifci.fa.  was  not 
neeefary.  3  Salk.  167.  Pafch.  I  W.  3.  B.  R.  The  King  v. 
P«nridi  inhabitaats* 

»3-  !>¥• 


(tmmm  tt 

t^>  t>ijhingas  for  dirowing  down  fences,  &c.  was  quaJb*d,\itcxQ.k  3  Saik.  167. 
ti)ere  were  not  15  days  between  the  tefte  and  return.  Show.  80.  Tlxi^'ng** 
MiduiW.&M.    Symfon  V.  Penrith.  h»bu*t.'" 

Srf  Crf  and  the  court  hei^  itUL 

15.  An  infirmatloH  for  a  rkt  lie$  in  the  crown^fiice  for  breaks 
Ing  fences  and  inclofures  in  Hertferdibire^  Show.  io6.  Mich#  i  W« 
&  M.  the  King  v.  Bercl^et  &  al%  ^ 

16.  Upon  the  return  of  an  inqutfttion  for  flinging  down  the  fences 
of  S.  &c.  \$,  was  objected  that  it  did  not  appear  that  S.  was  lord  of 
the  manoTf  or  had  a  right  to  thefe  fences  \  but  it  was  held  that  this 
need  not  bc'lhewn ;  fof  if  he  had  no  rlght|  this  oijght  to  be  (hewn 
on  the  oAcr  fide.  3  Salic:.  167.  Pafch.  i,  W.  3:  K'R.  The  king 
r.  Poirith  inhabitants.  '' 

1  f  •  In  wiil  of  inquiry  of  damages  for  fences  thrown  down  in  the  Carth.  114^ 
night}  it  was  held.^ er  ciir4  that  there  was  no  need  ofnotUe  of  the  ex*  "Jk  ^^'^^ 
icutkn  rf  the  writ^  becaufo- traverfeable;  but  per  cur.  it  was  j*  ^  J^*j^*: 
quafiled}  becaufi*'  it  was  interejfatnn  fuit  pro  jreftduo^cvjufbm  termini^  and'it  ^L  ' 
where  it  ought  to  hav^been  pojfijftonatta^  frtti  it  might  havo  been  objt^acdlLt 
%  concurrent  leafs,  or  leafe  not  commenced,  and  no  pofTeflion  laid,  ^'  ^.^J^ 
and  therefore  it  was  ill.  Show.  lofcMichi  i  W.&  M.  The  King  l^-ghtw 
V«  Ifcrmittg^  (inhaftitants).  .  vi\\y  a  righc 

•  /  t'j  ihe  herb- 

age of^t«aft<r,  or  «itght  be  o^y  a  commoner,  alid  To  hx9t  no  right  to  incloffr,  and  fo  not  w.chia 
ihe  ftatute }  but  the  C<mrt  refoivcd,  dsat  00  vi  termini,  the  words  import  that  be  had  an  iutereft  in  th^ 
^AIxA  of  thtf  ^TaAe^  aad  ng^  in  the  ^rbage  only.  And  Hoh,  Ch.  J*  hdJ  that  he  who  hid  only  the 
herbage  miflK  inc!ofe,  and  therefore  thf>r<!tura  ii^^c  inquificion  was  held  gooi^  for  it  is  not  necei^ 
lary  co^  forth  w^at  eftate  the  party  \^di  In  debate  of  this  cai<*  it  was  agreed  ^r  cur.  that  a 
(rantee  of  a  eosnmon  xnight^tafb  this  Wii:^  and  th^  fo  might  the  ownn'  of  the  wuij,  ot  ^rautee  of 
thr  herbage.     Shofiv.  itf . 

He  thJt  hai  tcaipnablk  herba^  cannot  anclofp*  b«  he  th«t  hx\  herbage  may.     Arg«  GoJ^.  417. 

x8.  Iiv^  nodanter  if  is  not  ndcoflarv  lofet  firth  'iuhat  ejlate  a  man  T>«  '«-  - 
haih ;  per  Hok.  Ch.  J.Carth.  W4.  Vaich.  2  W.  if  M.  in  B,  ^  ^^''''ivi^'':' 
The  King  v.  the  tnbabitanCi  of  the  Hermitage. .    '  •  dwc^c' 

^  '"  a  80, 440, 

S%o  \  and  ftys  that  in  tholt  cafi*  the  eftatc  of  the  party  p  iiDt  fct  forth.  Show.  \z  ^  J>.  C  fm 

at  in  debate  of  Uift  c\(e  it  wa«  agreed  per'  car.  that  grantee  of  a  commoa  ml^ht  haw  th;i  wtit,  |iqX 
lb  might  Avocr  of  the  Waie,  ibd  alfo  grantee  of  the  herbage.        * 

19.  T\^  inqmfition  found  \00  perches^  andj^gates^  and  loJF^ei 
pulled  down  \  but.it  appeared  upon  ths  ^z^/V^^m^  L4at  no  mor«  than 
3  perches  of  hedge  and  fence,  and  9  gates^  and  \Jl'iUs  were  pulled 
^wn^^lc.    But  per  cur.  this  matter  caimo;  be  inx^ulred  into,  bc^ 


24^. 
Hemuuge. 

20.  A.  licences  B.  to  make  and  continue  ^n inclofure  (^common 
to  him  and  bis  heirs ,  C.  the  heir  of  A.  breaks  down  the  fences, <■ 
and  juftifies  for  right  of  common;  B,  pleads  as  above;  per  cur.  [  ^^  } 
'tis  ill  by  way  of  licence,  but  V/x  goxi  lysvay  of  reltafe  of  ctmrfum^ 
But  a  licence  is  determined  by  his  death.    Show*  J49,  Pafch.  4.  W, 
U  M.  Miles  r.  Etteridge. 

4  21.  la 


«. 


21.  In  trcfpafs  for  pulling  up  and  throwing  down  a  hedges  the 
court  would  give  no  more  coJIs  than  damages ;  dlicre  being  no  aii>or-» 
tation.  Comb.  420.  Hill.  9  W.  3.  Br.  Anon. 
They  may  22.  The  neighbouring  vUls  upon  the  diftringas  may  come  and 
tifaver*  *"'*  troverfe  the  faSti  being  done  noSlanter^  or  that  they  wef c  the  next 
iho*thcy  v/Z/f,  or  even  the  damage.  12  Modi  340.  Mich.  x%  W.  3.  per 
^avc  oo  day  curiam*    In  cafe  of  More  v.  Watis. 

in  cdfurt. 
1  Salk.  583.  pi.  3.  per  Holt,  Ch.  J.  iibS.  C.  ^  ^  . 

23.  This  ftatute  not  extending  to  every  lord,  bat  t^  fuch  only 
i&  had  right  to  approve;  the  defendants,  to  (hew  that  the  lord  had 
no  right  to  approvfj  pleaded  a  prefcription  to  commori  thus ;  viz.- 
that  divers  freeholders  had' a  right  to  common^  without  eonfining  their 
prefcription  ta^anf  certain  particular  tenements.  It  was  admitted  that 
oy  way  of  cu/fbm  this  general  way  of  pleading  had  h6tn  %ooAf  but 
not  by  way  jpf  prefcription,  and  to  this  opiAion  .the  court  inclined^ 

^^    '  10  Mod.  i5j,  158.  Pafch.  12  Ann.  B*R.  the  Queen  v.  GraelAorp 

,  ^        inhabitant^. '  •  •  .      "■  •      " 

24.  As  to  Reform  ofprHeid'mg  againft  phjlerners  of  fencjps  of 
'-  lands  approv'd  out  of  the  common,  and  feveral  pleas  of  the  d^ 

'   fendants,  fee  Cro.  C.  280, 439,  580.  andLutw.  157, 158.  and  ibid. 
^i6grto  180.    '  •"'•'•'.    ^ 


(C.'a)  Apportion  d.  In  wh^t  CafeS* 


:\. 


i^OnlmOrt  appendant  may  be  apportion  d,  b§:aufe  i%  is  of  <lotimotl 
^  right,  and  therefere^  \i  qommv^rer  piitchafes  pfrcA  of  the  land  hi\ 
which^  yet  the  common  ihAlI  be  apportion'd.    ^ilepu  37.  6'.  Mich* 
26  if,  27  Eliz.  B.  R.  reTolv'd  in  Tjrringhamfe  c^fe,  f 
,        2.  In  Qafe  of  common  for  a  certain  numhe^'ofdittUy  if fo final!. a" 
^     parcel  be  Jemifed  which  ztfill- not  keep  ofie  ^  liora  Jhupfthcn  the. 
wftole  common  Jhall  Remain  with^lie  leflor  (a  always,  as  that  the 
Jand  ia  which  be  H6t  furcharged. '    13  Rup.  60.  Hill.'7.  Jac.'C.  K 

Mo^fe  V.Webb.        ■•    ..  f  '* 

■J^cp.  65.      3.  Common  appendant  and  appurtenant  is  all  ofe  as  to  feveraMce\ 

I    ^'  ^'    for  if  fuch  commoner  grants.parcd  of  the  land  to  )vhicl»the  com* 

,  vipn  is  appuftenant^  or  appendant,  the  grantee  ihaU  have  cftmmon 

.^         pro  rata,  agreed.     2  Brownl.  •Jt97.  Hill,  7  Jac.  C.  B.  Morfe  v. 

Webb.  ;  '    •  .  \     •■ 

•     '4.  Common,  fons  nombre  in  grofsy  cannot  be^portioti'd  by  pur- 

^afe  of  part  of  the  lands  per  Powell  J.  Ld.  iRaym;  Rip.  407,' Mich. 

10.  W.  3. 

r  J    n  (Di  a)  Admcafuremcnt  and  Surcharge  of  Common. 
\^  In  what  Cafes  the  Writs  lie. 


^  I.    1 3  £,  I .  jyejlm,  TjP  ON  a  fecmd  furcharge  of  pajlure^  if  the 
^  2.  cap,  8.    ^  faflure  were  admeafured  before  the  juftices^ 


Thongh 
fiatute 

TltfcAni-  -   -  -  ^  -   — 

t3£.x.cap.  tbc  rnnedy  Jballbi  by  writ  judicial  returnable  before  the  jujiiees  under 


Commotio  ij 

ihi  feal  of  the  jheriff  and  jurors ;  and  then  the  jujlices  Jhatl  award  ii.  fays, 
damages  to  the  tlatntiffy  and  Jhall  eflreat  into  the  exchequer  the  value  ^^^^  *"  ^*^ 
of  the  beafts  (wberewtth  the  pa/lure  wasfo  overcharged)  to  be  onfwer''d^^^^\f^ 

to  the  ting.  as  admea- 

5.  2.  If  the  admeafwrement  were  made  in  the  country^  thejheriffy  f"«nienc  o£ 
by  a  chancery  writ  Jhall  inquire  of  the  furcharge  and  value  of  iw^  JJmedy  h"i 
ieafle^  and  Jhall  anfwer  the  fame  to  the  king  in  the  exchequer.  been  yet  pro- 


S,  3.  J§  prevent  fraud  tn  the  Jheriff^  alljuch  writs  de  fecunda  fu^'f'^^^^  >  y«t 
feroneratiotu  Jhall  be  enroDedy  andaljoat  the  year's  end  tranjcribed '»  fa«^he^hi4 
the  exchequer  \  and  fo  likewife  Jhall  writs  of  rediffiifm.  ittnz  le- 

cord  in   If 
K.  3.  IB  die  arcbiresof  the  Tower  of  Londoni  vjhert  a  ^tmiAtfecundafuperontrationenvasgrmnttJ* 
2  Idl.  370. 

Wkni  Che /J^  li  remand  before  the  juftices  there  upon  pleading,  or  confeflion  before  them  after 
admsafurexBtfcnt  made  aod  returned,  judgment  ihall  be  ^ven  by  the  jufticcs ;  hut  if  the  piea  be  n<n  r<. 
mcvedf  the  admeafuremeot  (ball  be  enquired  of,  and  made  before  tnc  (herlffti.     1  Infl.  370. 

%y  the  writ  oi-fminda  Juptnmrationt  the  plaintiff  (hall  recover  his  damaget  againd  him  that  was 
deliBBdant  in  tlk^  firft  writ,  and  allb  he  ihall /01/rir  unto  the  king  tbt  cattU  which  he  pttt  in  over  (he 


dm  mmmUr  after  the  admeafureinent  made.     And  all  this  is  by  the  Aatucc  of  Wetlminf^jr.  F.  N.  B. 
116.  (H}. 

2.  Note,  The  &r£/ may  have  an  admeafurement ;  but  he  Ww/^^Fitrh.  aj- 
pmtl  not  admeajure.  t.  N.  B.  125.  (D)  in  the  new  notes  there  UJ^^^^',^ 
(b)  cites  Temp.  E.  i.  Admeafurement  12.  See  6  Co.  54.  Cor- i^*?hat  in*' 
belt's  Cafe.  witof  aj- 

mcalure- 
nifnt  of  paftHrt,  he  that  bringi  the  writ  ought  to  be  admeafured  as  w^  as  he  againl^  whom  the  writ 
r^  brought,  unkis  wherethe  chief  [the  lord]  himlcU"  brings  it,  &c.     A  And  6  Rep.  54.  Corbet'a 

CAic,  it  •  wrong  (quotation.  * 

3.  If  the  defendant  has  common  appendant  to  his  frit  hoU  In  ihr^e 
viSs^  it  may  be  admeafured  for  the  lands  in  one  of  the  vills.  F.  N.  JJ- 
125.  (D)  in  the  new  notos  there  (c)  cites  Fitzh.  adiue^Tjicniciic 
15.  in  time  of  E.  i.    . 

4«  If  f/y  ifs  common  appendant^  and  the  lord^f  the  foU  grants  him 
ccmmon  there  forjl^O  beajts  more^  whereby -the  common  is  jure  bar geJ^ 
admeafurement  lies  againft  him,  and  he  ihall  adiiijalure  within  the 
numhrr  granted  him,  and  fhall  be  put  to  vouch  his  grantor  to  war- 
lanty,  F.  N.  B.  125-  ifl)  in  the  new  notes  there  (c)  cites  Temp.  •  Thi,  ic  • 
K.  I.  ibid.  16.  &  Brief  862.  *  See  22.  AfTife  65.  Admeafurement^^-*'. 

5.  The  Writ  of  admeafurement  lies,  tho'  the  plaint i^  \\7is  diJ/^-'ud^'-tih'  A^i- 
the  tenant  of  the  conimq/i^  if  he  continues  feifcd  ot  the  land  to  wh.ich  JJ^ent"  TiS. 
F.  N.  B.  125.  (D)  in  the  new  notes  there  (c)  cites  8  E.  3.   Ad-  dtc^  st.'i. 
meafttrement  14.  s.  f. 

6.  Note,  by  all  the  juftlces,  that  writ  of  admeafurement  of  paf-  f'^f*^-  Ai- 
cure  does  not  lie  againji  him  who  has  common  appendant^  nor  againft  jJJ^^J*  ^f  ^^ 
him  who  has"  common  by  fpecialty  for  beajh  without  number^  but  cites  S.C.— i 
againfl  him  xuho  has  conumn  apput  tenant^  arid  upon  fpecialty  to  a  cer-  F  N'-B-ia^. 
tain  number  of  beafts ;  but  then  the  other  ought  to  plead  it,  and  {hew  [^^wnocer 
that  he  has  it  by  fpecialty  for  fo  many  beafts,  and  has  put  beyond  there  (a) 
the  number  of  fo   many  beafts.     Br.' admeafurement,  pi.  5.  cites  ctcsia.Afl: 

srufprintcd,  and  that  \t  fliould  be  (6^)  at  in  iir.] 


t4  ^mmwt^ 

Tht  v>rii  ^.  Admeatixremeht  of  pafture  agsunft  oi)e  v/hofaidf  thai  thenh 
J^  J*  another  who  has  20  acres  of  land^  to  which  be  has  common  there^  and 
aidbijl  bim  demanded  judgment  of  writ,  becaufe  he  is  not  named ;  for  all  the 
'  miywbcjuf  tenants  fhall  be  admeafured  i^ere  a£Uon  is  brought  by  one,  and  yet 
tbariei\  and  ^^^  allocatur }  for  none  Jhall  he  impleaded^  hut  he  who  did  the  tortf 
aU  fliairbe  ^^d  the  admeafureoient  of  all  is  not  material,  for  they  (honld  be 
admeafured  J  ufUy  admeafured,  and  then  they  ^ave  no  wrong  i  butmonjiraveruni 
*h*'"°'  'u-  ^^"^  ^  brought  by  all  the  tepants,  and  by  Babb.  Ch.  J.  the  view 
dioB^  fe^g  ^^'^  ^^^  ^^  ^"^  ^  admeafurement.    Br,  admeafuremen^  pi,  3. 

they  are  not  clteS  8  H.  6.  26« 

parties  to 

the  fuit.    F.  N«  B.  xzs*  (B)  in  the  new  notes  there  (b)  cites  S^  H.  6«  %6k 

8.  In  adion  brought  again/i  one  all  the  tenants  fhall  be  a^ea* 
fured;  Br.  joinder  in  adtion,  pi.  32.  cites  8  H.  6.  a6.  per  Elerker. 

9.  If  the  fierijf  returns  nihil  in  writ  of  admeafurement  of  pafture^* 
yet  the  plaintifflball  have  judgment  as  if  the  procefe  had  been  re- 
turned ferved,  quod  non  negatur.    fir.  admeafuremt.  pL  7,  cites 
iiH.  6.  3. 

The  writ  is  lO.  Admeafureo^nt  of  pafture  is  vicontielj  and  the  fuitors  are 
tkon^eiuidjudgesj  and  not  the  fheriff;  for  he  has  no  other  court  in  which  he 
Ih^^'ff  "^y  ^^^^  P'^*  ^^^  ^^  county,  and  if  he  does  otherwife  it  is  coram 
F.N.B.ix'6.  non  judice.    Br.  admeafurementj  pi.  6.  cittfs  7.  £•  4.  22. 

(F)— aloft. 

369.  The  writ  is  visontiel,  afid  the  parties  may  fheieupon  plead  before  the  Qit^ffin  thefounty. 

It  may  be  i  y.  ^nd  per  Jenny,  becaufe  it  is  not  in  a  <fburt  of  recorc^  there-^ 
ofT ^ ctu"-  ^^**^  ^*  ought  to  be  removed  hy  ^one  or  by  recortiarcj  or  by  writ  ^ 
I) -com  by' faffe  judgment,  and  not  by  certiorari }  for  this  is  to  remoye  out  of 
po.  atthc     a  court  6f  record.     Ibid* 

liiit  of  the  ,  ^  •       ' 

p!aintit}|  without  (faewin|  caufe  in  the  writ ;  but  at  the  fuic  df  the  defendant  heoi^t  to  teir  caufc* 
2  InA.  369.  cites  44*  £•  $•  io« 

•  f .    * 

If  a  man  be  jj.  /fV//  offiffundafuperoneraiione  pafturae  doeknot  lig  hut  V9htse 
ilucVb"^"'  ^^  admeafurement  was  made  before  the  juiHces^  but  not  where  i« 
Jritof  ad^-  is  made  before  the  IherifF  and  fuitors  \  but  where  the  admttfur&- 
meafurfe.  ment  IS  rcmovcd  aft^  by  writ  of  falfe  ju^m^t^  and  after  tht  judg- 
tacntdirca-  j^^^^  j^  pais  is  affirmed  in  bank^th^e  writ  of  fecunda  fuperon^ra- 
flielijerby  '  tione  pafturv  may  iflTue  upon  it,  tQX  now  the  iirft  admeafurement  is' 
iheihcriiF    ofrccord.    Ibid*  »   •         ' 

Ace.  and  af- 
terwards he  furcharges  the  common  again;  then  the  party  siftio  fued  the  firft  «rit  ASl  have  a  writ 

to  the  iheriff,  called  a  writ  de  fecund^  fuperoneratione.    F.  V.  B.  ii6.  (£)— ^— ^ Ujpon.\he  writ 

of  admeafurement  awarded  to  the  iheri6f,  by  which  he  m^et  admeafurementy  If  the  delendlbt  for^- 
cbar^^e  the  common  after,  the  writ  of  fecunda  fuperoncratione  fliall  be  awartfcd  out  of  thechflnceiy  ; 
but  upon  a  judgment  given  in  the  common  pleas  of  admeafurement^  &c*  if  the  defendant  furchSiicyei 
the  common^  5xt  wrU  of  fecunda  fupeioneratione  ihall  be  awardedout  of  C.  B.  F.  M.  B.  *Xft6.  (F.) 

13.  The  writ  of  admeafurement  of  pafture  lieth  betwixt  com^ 
moners  who  have  common  appendant  to  thek  freeholds,  if  one  of  them 
furcharge  the  common,  by  putting  in  more  cattle  in  the  common 
than  he  ought  to  have  copuaon'ibr  there,  then  diat  conunoner  (hall 
have  this  writofadmeafuredcntt>f  pafture.    F.  N.  3«  125.  (B)« 


.  14:.  If  die  Unani  Jurcharges  the  common  with  his  cattle^  &c.  the  He  eanm 
lordJhaU  not  have  toe  writ  of  admeafurement  againft  the  tenant ;  but  ^^i^rim  the 
it  fccmeth  the  lord  may  Sftrain  furflufage  of  the  cattle  damage-fea-  ^^^IretU 

lant      F.  N.  B.    125.  (D).  tenant  bat 

commtn  ap» 
fn^MMt  rili  it  ^  admit fkrtd.   F.  N.  B.  it 5.  (D)  in  tlie  new  n«tes  there  (b)  cites  Xc.  E.  3.  51.  iS« 
x«  3*  Adiaejirarement,  7.  per  car.  and  yet  he  may  appcove  it* 

f    15   ] 

15;  The  hrd  thajf  have  an  ajjife  againft  the  tenantyjr  the  fur-  SccBraaon, 
thargfy  for  Aat  he  is  diftiirbed  of  the  profit  of  his  lanA     Qyaere  of  f/^-jJj*'^ 
ihefc  cafes.  F.  Ni  B-.  J25.  (D).  But  if  the  lord  jurcharges  the  com-  have'ad- 
moiT,  the  tenant  (hail  not  have  a  writ  of  admealurement  againfi  the  meafme. 
hrd,  bttt  he  fliall  have   an  afffi  of  conlmon  againft  the   lor  A  f^"^*«"f^ 

F'k.T  T*  t  T>  \  "*•  tenant. 

.  N.  B.  125.  (D)i  nreconTcrii, 

....  for  a  com- 

SMBer  apinft  the  l6r4.  l^mp.  B.  i.  Admeafoitmeht  jo.  Not  af  ^ft  the  lord)  becaufe  he  cannot 
appfove  b«t  againft  the  tenant  who  is  not  lord.  Ibid.  11.  18  £•  80.  Adnkeafurement  7.  If  there 
are  «u«  nei^hinn  in  a  yill,  who  ifrfgrc^mmoti  each  in  the  other  s  iahJf  admeaAirement  does  not  lie  be* 
Ween  them  ;  hat  if  there  are  three  net^bhurt,  A>  B,  and  C,  and  each  tntereomrnotis  in  the  other^s  land^ 
If  one  of  them  forcharge^  the  whole  admeafarement  lies>  for  he  had  common  in  the  lands  of  the  thre^ 
Arc.  But  ^vhere  there  are  mh  two  neit^hbours,  A,  and  B>  admeafnrement  does  not  lie  $  for  there» 
^n  a  forcharge^  the  remeth  it  iy  affife  st  terttnanty  and  not  at  m  commoner  j  and  a  tertenaht  cannot  hm 
admcafured  j  bat  where  there  are  three  commoners  or  more  who  intercommoni  elch  Ihall  be  admea« 
fared  in  the  lands  of  the  other.  18  £•  3.  43-^  Admeafarement  30.  F.  N»  B*  125.  (D)  in  the  ne# 
hoees  there  (c.)  "  'lAnd  it  appeareth  by  the  Book  of  Entries,  foU  1x3.  that  a  writ  of  admeafure'^ 

jnent  does  not  lie  againft  the  lord  of  the  foil.  F.  N.  B.  126.  (D)  Mich.  9  H.  6. 41.  b.  pi.  i6.  S.  P.  that 
ddaeafaremcnt  lies  not  againft  the  lord.  ■'  -If  the  lord  makes  approvement  of  the  common  unto  him- 
lielf,  and  leixvei  not {ttff»cient  common  to  the  tenant^  the  tenant  fiall  haxfe  an  a^je^  and  not  a  writ  pf  ad* 
AKifarexnent.    F.  sCb.  225.  (D). 

16.  In  the  tim6  of  £.  x.  it  was  dgreed)  that  hni  neighbour  fhall 
nave  a  writ  of  admeafurement  agamfl  amther^  where  diey  intercom- 
jnon  by  reafon  of  neighbourhood.     F.  N.  B.  125.  (E). 

17.  He  who  hath  common  appurtenant  certain^  or  common  by 
grant  certain^  fhall  be  admeafured';  and  a  tenant  {ball  have  an  ad- 
meafurement againft  him;  but  he  who  hath  a  common  appurtenatit 
nvithcut  number^  or  common  in  grofs  without  number,  fhall  not  be 
ftinted)  nor  a  writ  of  admeafurement  doth  not  lie  againft  him.  F.  N.  B* 
125.  (D). 

18.  B7  the  writ  of  admeafurement  all  the  commoners  p>all  be  ad-  &,p,As^eII 
meafured  as  well  as  tbpfe  who  were  parties  to  ihe  writ.  F%  N.  B,  126,  thcfe  who 

»7.(i).  ^  •       ',z;:>^z 

tonmon,  at  he  Tt4«  lath  furcharged  jt>  and  he  who  briogeth  the  adton  Ihall  alfo  be  admc^fared* 
W.  N.  B.  115.  (B). 

19.  But  yet  if  any  of  thofe  who  are  commoners^  which  wefe  not  But  not^ 
parties  to  the  writs  of  admeafurement,  &c.  dofurcharge  the  common  \l}^tl'^u» 

^  -  ./•  t/»jf  /•/••I'l  »  *      ment  on  tna 

after  admeajurementy  they  Jhall  not  forfeit  their  cattle^  nor  the  ve7/iir  admen  fure- 
ofthtm  that  were  in  the  pafture  above  the  due  number,  becaufe  they  ment  is  only 
were  not  parties  to  the  firft  writ,  nor  the  party  Jhall  hot  recover  da-  ^t"^^^^, 
^nag^i  againft  them  for  this  furcharge  in  this  writj  for  the  writ  of  parties;  for 
(ecunda  fupcroneratione  lies  not  but  only  againft  him  againft  whom  if  any  othey 
the  firft  writ  was  fued  forth.    F.  N.  B.  126,  127.  (I).  ^e  ou^LTu 

bring  a  new  aameafarement.  F.  N.B.  ii#,  tf7»  (I)  in  the  sew  notes  there  (a)  cites  18  £•  3.  [30] 
Admeararemest 7.  ■■   »■■■» Inft.  yjo, S« P.  accordingly* 

1 

voL.v.  s;  (£.«) 


15  Common; 

(E.  a)  Extinguifhmcnt  thereof. 

I,  j4SS  IS  E  •/  common  vfpafture^  the  tenant  pleaded  that  in  thi 
•  Br.  Ex-  -^  time  oJE.  2.  the  ene  land  and  the  ether  were  in  thefetfin  eflV. 
tinguiih-  and  Jo  hi  unity  the  common  is  extin^',  the  other  faid  that  the  land  to 
e?SV^C^'  wA/cA  oe  claimed  to  be  appendant  is  ancient  land  to  which  common  has 
accordingly,  been  appendant  time  out  cfmind^  and  therefore  the  affife  was  awarded. 
But  Brook  Br.  Extinguiflimcnt,  pi.  27.  cites  13  Aff.  21.  &  concordat.  *  15 
for*  r^ »  Aff.  2.  It.  Northt.  But  Brook  fitys  it  feems  that  'tis;  againft  law, 
law. "  ^^  and  tiiat  the  unity  is  extinguifhment  for  ever. 
[  16  ]  2.  In  replevin^  the  drfendant  avowed  for  damage  feafantj  the 
Br.  Com-  plaintiff  claimed  common  appendant j  and  the  defendant  alledged  unity 
^^'^^-y^'ofpofMfiafn  in  the  one  land  and  the  other  Jince  time  of  memory-^  this  is  a 
^^  '   *   good  cxtinguifliment  of  the  common ;   per  cur^  Br.  Extinguiih-* 

ment,  pi.  19.  cites  24  E.  3.  25, 45. 

3.  Common  is  obtained  by  langfieffcrenccy  and  may  be  loft  by 

long  negligence.     3  Le.  202.  cites  Bntton.  144.  &  Bra&on.  2229 

223. 
|Md.  Marg.     4*  A.  has  common  appendant  to  his  tenement  in  a  great  wafte, 
cites  40      the  lord  improves  part  of  the  wafte,  leaving  fuiEcient  common  and 
^^**i  fafd     ^^y  ^^  *^  ^^  *^  wafte,  and  afterwards  he  infeoffs  the  commoner  of 
'thc*reafon    the  improvement.     This  is  no  exdnguifliment  of  the  conunon  in  the 
was  becaufe  refidue  of  the  wafte.  ♦  D.  339.  pi.  45.  Mich.  16  &  17  Eliz.  Anon. 

the  land 

Improved  was  utterly  difcharged  of  common.        *  S.  C.  cittd  Cro.  E.  5944  in  cafe  of  Rotheram  y« 

Crien.— S.  C  cited  Arg.  CoMIb';  1x7. 

5.  Such  common  as  is  admeafurahU  (hall  remain  after  feverance  of 
part  of  the  land  to  which,  &c.  Per  cur.  4  Rep.  38.  a.  Mich.  26  & 
27  Eliz.  Br.  in  Tirringham's  cafe. 

6.  Common  appurtenant  cannot  be  cxHtiEiforpart^  and  in  efle 
for  part,  by  a£f  of  the  parties  \  agreed.  4  Rep.^  3^  a.  Mich.  26  & 
27  Eliz.  B.  R.  m  Tirringham's  cafe. 

7.  Unity  of  pojfejjum  of  the  intire  land  in  which,  &c.  or  to  whichy 
&c.  extinguijhes  common  appendant^  contrary  to  the  opinions  1 1  £.  3- 
tit.  Common.  11.  14  Ail.  21.  15  Aff.  2.  20  E.  3  Adm«ifurement 
8.  The  reaibn  of  which  opinions  was  for  advancement  of  tillage» 
and  the  land  to  which,  &c.  was  antient  land,  hide  and  gayne ;  but 
it  being  againft  a  rule  in  law,  viz.  that  when  a  man  has  as  high 
and  perdurable  eftate  in  rent,  common,  &c.  iffuing  out  of  the  fam9 
land,  there  it  is  extinft,  and  with  this  accords  24  E.  3.  25.  4  Rep. 
38.  a.  Mich.  26  &  27  Eliz.  B.  R.  refolvM  in  Tirringham's  cafe. 

Coidib.  3.    •  8.  In  trefpafs,  &c.  the  cafe  was,  that  the  abbot  of  D,  wasfeized 

pi.  6.  s.c.  of  a  common  out  of  the  lands  of  the  abbey  of  S^  as  appendant  to  certain 

held  accord-  f^jg  of  the  abbey  of  D.  Afterwards  both  thofe  abbeys  were  eUJfolvedj 

•  ^"  and  the  poJMions  of  both  given  to  the  king  to  hold  in  tam  amplo  modoj 

as  the  lands  of  late  abbots^  &c.  who  granted  the  lands  of  one  abbey  to  A. 

and  of  the  other  abbey  to  B ;  adjudg'd  that  the  words  in  tam  amplo 

mode,  &c.  are  to  be  conftrudd  ^ti#rding  to  law,  and  no  further,  and 

by  the  law,  the  faid  common  daniiot  ftand  againft  the  unity  of  pof^ 

fcjfm.  3  Lc,  128.  pU  179.  Pafch.  27  Eliz.  C.  B.  NelfoH's  cafe. 

9.  J.  S. 


Comhtdm'  t6 

1^.  J«  S.  ms  feifed  of  140  acres,  and  had  conmibh  aj^purtenani  Lf.44.pL 

tn  46  acresj  2  in  the  occupation  of  A.  and  the  other  44.  ofB ;  and  he  5^-  Kimp- 

purchaied  the  2  acres  in  the  occupation  of  A.  yet  the  common  con-  [^^^'  ?*'l 

ceming  that  is  intire  and  extinfit  by  the  purchafe.  Goldib.  53.  pi.  4.  accotdio'giy. 

^rin.  29.  Eliz.  Kimpton's  cafe.  —And.  159, 

pl.203.  s.c. 
Mj°<3s*^»  that  by  tlxe  ptvchafe  of  put  the  whole  common  was  extm£t^«  ■  D.  339.  Marg.  pi.  45. 
cites  29  £lis.  S.  C.  adjudg'd.  ■  ■  S.  C*  cited  Cro.  JE.  594.  pi.  35.  by  Anderfon  Ch.  J.  by  tht 
same  of  RampCon*t  caic  adjudg*d.  ■  The  difference  is  between  common  appendant  and  appurte- 
nant ;  fiM*  in  the  laft  cafe,  by  purchafe  of  parcel  of  the  land  in  Which|  &c.  all  the  common  it  eztind* 
S  Rep.  79.  au  Tiin.  7  Jac.  refolT*d  in. Wiat  Wild*i  cafe. 

if  a  €9mm9»tr  furcbajtt  patctl  of  the  ladd  in  which  he  bit  ummon  apfurtinoKti  this  eztinguifliet  all 
the  common  j  Agreed.  2  Brownl.  297.  Hill.  7.  Jac.  C.  B.  Morfe  v.  Webb.  ■ '  Brownl.  x8o* 

S.  C.  ft  S.  P.  accordtnglyi  bat  othenrife  it  it  of  cvmmon  afpettdunt* 

[    17  ] 

II.  Prefcription  for  common  *  appendant*   Unity  extinguifhes  Common 
diis,  but  hot  conmion  for  arable  land.    Mo.  462.  pi.  651.  Hill,  appendant 
39  Eliz.  Bradihaw's  cafe.  "*!^^?"r. 

«^  guiihM  by 

Unity  as  common  appurtenuit  is.  Mo.  463.  pi.  654.  Hill.  3^  Blif .  C.  B.  Smith  ▼.  Bowfall. 

*  Quaere  if  it  ia  not  fidfc  printed  for  (appurtenant)  cfpedaily  as  common  appendant  is  properly  f^f 
arable  band. 


12.  Commoil  appurtenant  to  hou(e  and  land  is  extinguifhed  by 
purchafe  of  the  land.  Cro.  £.  570.  pi.  6.  Trln.  39  Eliz.  B.  R^ 
per  2  J.  bradfhaw  v.  Eyre. 

13.  A  man  who  has  common  for  his  cattle  levant  to  his  tene^Koy.if« 
ment  in  fuch  a  field,  releafeth  all  his  right  and  his  common  in  part  of^*  ^*  ^^^ 
the  Umd'y  Andcrfon,  Beaumont,  and  Owen,  J.  contra  Walmfley  J^^^^^j"^'^ 
hdld  that  the  whole  <^ommon  is  extinct,  and  cited  Rampton's  cale  — z  And! 
adjudged  that  when  one  purchafeth  i  acre  of  the  field  wherein  he  ^9  pi-  $3* 
h2^  common,  it  is  cxtinft.  Cro.  E.  593^  pi.  35.  Mich.  39&fu'd5aby" 
40  Elis.  B.  R.    Rotheram  v.  Green.  3  judges^ 

that  aU  the  comatpn  was  exiind. 

14.  A  copyholder  had  coitimon  of  eftorers  in  the  lord's  woods  S-  c.  cited 
appurtenant  to  his  copyhold ;  and  he  purchafed  the  freehold  inheri-  ^^i*  ^51* 
lance  in  the  copyhold,  and  had  words  in  his  deeds  of  purchafe,  of 

all  commonsj  &c.  appertaining  to  the  faid  meflliage ;  yet  it  was  ad- 
judged, that  the  common,  which  he  had^  belonged  to  the  copyhold 
cftatei  and  was  extindl )  but  if  there  had  been  fpecial  words  to  make 
a  new  grant  of  the  like  common  as  he  had  in  the  copyhold  before 
the  furrender,  it  feems  it  had  been  good.  Mo.  667.  pi;  91,5.  Mich. 
40&4iEliz.    Fort  V.Ward.  u  ^^   a 

15.  A  copyholder  had  ufcd  to  take  ejiovers  to  repair  his  hedges  i  ^!'  ^ifch!" 
and  the  lord  granted  unto  him  the  freehold  of  the  copyhold  by  the  words  ^o^^iznt^ 
of  (grant  ttnto  him  all  the  lands^  tenementSy  and  hereditaments  thereto  ^o^  ^« 
appertaining^  and  therewith  ufed  and  occupied)  yet  it  was  refolved  ^jXitlfxh^ 
he  £hould  not  have  common  m  the  land  of  the  lord.     Cro.  J,  253.  the  grant 
pi.  8.  cites  42  &  43  Eliz.  B.  R.     Forth  v.  Ward.  h»ath« 

^  -r         t;>  words  (of  aU 

conmont  Ac.  appertaining  to  the  faid  meftt:^ge)  but  adjudgM,  that  the  common  belongM  to  the  cuf- 
tamary  eftate  which  is  determined,  and  fo  it  did  not  pafs  j  but  if  he  had  fpecial  words  to  make  a  new 
grant  of  focb  common  as  he  bad  appurtenant  to  the  copyhold  before  the  furrendcr,  it  feems  it  had 
been  ^od,  S.  C.  ciud  Gilb.  Treat,  of  Ten.  ilo,  ill,  and  obferves  the  difference  between 

the  words  of  Grant  in  Cro.  J.  and  thofe  in  Mo.  and  that  In  Mo.  another  reafon  is  added,  vis.  that  now 
hi  claims  by  the  lord  who  canntt  have  common  in  his  own  grotod ;  but  Uiii  if  s  rtafga  oflly  where  tha 

c  a  ^QOAV 


1^  iCofitmbtt; 

conunon  it  lO  the  lord*s  foil ;  but  the  other  hoUi  where  k  is  In  aaother^s  foil,  which  is  a  much  /^rong^ 
cife  *  for,  as  it  feemsy  in  fuch  cafe  there  is  no  way  to  continue  the  common  j  for  by  the  grant  of  tfie 
ficcbold  it  is  gone,  and  the  lord  can  make  no  new  grant  of  it,  hut  in  his  foil  he  may. 

A  copyholder  of  inheriunce,  to  which  common  bebogM  by  cuftomy  piirchafed  the  freehold  by  thefe 
vifOrdt  (graittp  hargain^  and  Ml  the  faid  wufuage^  ivitb  all  tbt  commons  thtrtunf  belonging*)  It  wa# 
•greed,  mat  it  could  not  pafs  by  way  of  bargain  and  fale.  Holt  Ch.  J.  faid,  that  the  word  (grant)  be- 
ing in 'the  dttdy  if  it  had  been  pleaded  by  the  way  of  grant,  it  had  been  good.  But  this  beii^  in  tref- 
pafs,  wherein  the  defendant  jufti6ed  fat  his  common,  it  ^ai  acjjvdged  for  th6  plaintifl^  Nifi«  kc*  Comb. 
117.  Tm.  I  W.  &  M-  in  B.  R.  Speaker  t.  Styant. 

16.  In  cafe  of  a  tommoii  dppendaht^  if  one  tendhl  ff  ihe^aangr 
purchafes  the  fiignioryj  and  then  grants  wer  the  teHancyj  die  com^ 
men  which  he  had  before  (hall  be  ftill  appendant ;  for  'tb  not  ex^ 
tinguifhed  by  the  unity^  but  (hall  pafi  wi^  the  tenancy^  but  other* 
wite  of  a  c9mmon  ingrofs.  PerPopham.  Ow.  122.  Mich.  3.  Jac« 
B.  R.  in  cafe  of  Jourdan  v.  Atwood. 
r  18  ]  17*  If  the  Urd  fdh  his  .wnjftey  and  the  cofifholdet  dieSy  and  thtf 
lord  grants  a  new  copy,  he  fliall  have  his  common.  Arg.  Browal. 
231.  Swain  V.  Becket. 

18.  A  releafe  of  commoh  in  me  acre  n  a  releafe  of  aK.    Brownt. 
180.  Morfe  V.  Webb. 
Brown).  iQ.  One  who  had  common  by  prefcrxption  to  an  houfe,  and  49 

v^Moretol  ^^^^  ^f  \zxiAy  made  ^feoffhunt  in  fee  to  another,  ef^  acresy  part  if 
s*.c.^—  the  land  \  adjudged,  tnat  the  common  (whether  appendant  orap- 
Noy.  30  purtenant)  is  apportionable ;  and  tho*  one  that  has  common  ap-s 
tean  s'^p**  pendant  purchafes  parcel  of  the  land  in  whichi  ice.  yet  die  Common 
aiw  the'  *  ihall  be  apportioned ;  but  in  fuch  cafe  common  appurtenant  by  fucb 
coart  hdd  purchafe  (hall  be  extin£l,  or  if  he  takes  leafe  of  parcel  all  is  fiif* 
**  S^?;  ponded.  8  Rep.  78  b.  79  a.  Trin-  7  Jac.     Wiat  Wild's  cafe. 

but  apportionable,  and  bo  prejudice  to  the  tertenant ;  and  Hobart  Ch.  J#  iaid,  that  othervnie  a  grand 
inconvcntcfue  and^mifchief  would  cnf'ue;  for  by  that  all  the  commont  in  England  (hould  be  extind/ 1§ 
OiluK  populi  eft  fuprema  lex.  £t  apices  juria  non  funt  jura.— —  Brownl.  17  Hill.  14  Jac»  Cokf  w^ 
FLaaioaAy  S.  C.  *»    '^        4  Rep.  37.  b.  5.  P«  per  cur.  accoidlngly  in  Ttrringfaam"*  cafii. 

I 

-Yelv.  iS9»  20.  A  copyholder  for  life  had  common  in  die  lord's  wafte  (as  ad 
'wordi*  *^  copyholders  had  by  cuftom  of  diat  manor).  The  brd  grants 
(cum  perti-  and  confirms  the  faid  c^hold  lands  cum  pertinentiis  to  him  and  his 
acBtiu)  will  heirs.  Refolved  by  all  the  court  that  the  purcha(er  (hould  not  have 
sot  cceate  a  common  there,  as  the  copyholder  had  j  for  be  had  his  common  by 
l^ilKc<4i.reafon  of  cu(toni9  which  annexed  the  fame  to  his  cuilomary  eihite  i 
monbcfofe  which  betnff  dedroy'd  by  his  own  a&,  hy  mating  it  a  freehold^  the 
^TT?  common  is  ffetermined^  and  cannot  condnue,  without  fpecial  words  ^ 
^SmmJ^m^  ^nd  the  genend  words  (cum  perdnendis}  are  not  fufficient  to  pafs 
■Mex*dto  die  common.  Cro.  J.  253.  pL  8.  Mich.  8  Jac«  B#  R.  Mar(ham 
^  «*^-      V.  Hunter. 

•tace,  and  i>  loft  wldi  k»  the  con/mon  not  being  in  iti  own  natwre  incident  to  the  copyhold  eftate,  bat 
A  collateral  Inteieft  gaia*d  by  ufage;  quod  ooU^  per  tot.  cur.«— ^BrownL  aAO.  S.  C.  adjudged,  i 
»Sroinil.A09.  S.  C.  argued  and  adjudged.**— Bnlft.  a.  S.C.  adjudged,  per  tot.  cur.  aocordingly  $ 
Aoi  Fleming  Ck.  J.  fald,  that  the  fole  point  in  this  cafe  refts  upon  the  preicription  $  for  in  this  cafe 
Utt^ghf  to§ay  infUadingf  Talis  efi  confutfudp,  bmt  after  tbtpmrtbaftbteannotfayfo ;  for  the  pur* 
*\ff^  wtt fiptifliet  the  prefcription,  and  the  commoa  being  by  prefcnption  which  ii  gone,  (be  cuftom 

.  it  gaae  aHb$  to  which  Yelverton  J.  agreed  ;  and  Williams  J.  faid,  that  a  copyholder  may  intitle  him- 
frff  ^plqaJing  a  ufitatum  futt,  but  when  hunfclf,  by  hit  own  a^  has  detennined  his  eftate^  he  has 

,  keixby  \At^  comnnon}  to  which  Yelverton  and  Crooke  J[,agreed.— — S.  C.  cited,  6.  Mod.  ao.  &  i 
Salk.  3<6v.  I         ■■■Noy.  IJ^-  Darfon  v.  Hunter  S.  C. adjudged... .  S.  C.  cited  Gilb.  Treat  of 

Tea.  no  acdordiAigiy  $  for  the  common  wai  not  appurtenant  to  the  freehold  eftate  granted  b]r>die  lotd^ 
«iwl  theicfore  care  ought  to  be  taken  to  add  words  to  contlAue  Che  cottiaoa  and  other  ptofiti  apprendre 
HP  lll^so;|hfl^dtr  after  the  lafranchifeBnicnu 

ai.  /«• 
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^  T .  IncUJure  of  pari  Is  an  extingui(bment  of  common  for  caufe  of  So  an  inclo- 
vicinage.     Brownl,  174.  Trin,  i2jac»  Bacon  v.  Palmer.  fureofpart 

K  an  extin- 
piflimeiit  of  his  common  in  the  wade,  in  wliicb  he  onght  to  have  comiQQa*    Nojr,  ip6.  Mich*  44  ft 
45  Elit.  C*  B.  Bradihaw  7.  BockJngham. 

23*  Copyholder  has  common  in  allem  foh^  the  lord  »nfeoffi  the  Hoh.  i^o. 
copyholder  the  common  is  ciftinguiflicd ;  but  if  he  has  common  in  x^f  ^j" 
tbtlor^s  wajte^  and  the  lord  enfeoffs  bim  of  the  copyhold  with  allu^i^y^ 
£9mm9nsj  'tis  no  extinguifhment  of  the  common.     Brownl*  173,  idwardi 
Truuigjac    Lee  v.  Edwards,  s.cbutno 

^  ''  '  opinion— 

S.  P.  For  in  the  foil  ^afe  it  properly  and  ilridVly  Mongs  t^  ibe  hrJ,  bvt  In  the  laft  cafe  it  belongs  to  tb^ 
tf/tseu  I.  Salk.  3#6,  per  Hole  Ch.  J.  in  cafe  of  Crow&er  v.  OldfieJd. 

24«  S#  fcifed  of  the  manor  of  W,  claimed  common  of  pafturc 
belonging  thereto  in  all  the  open  places  of  the  Foreft  of  Windfor 
within  the  bayliwick  of  F.  and  made  a  title  by  a  grant  of  R.  i.  to  C  '9  3 
the  Abbot  of  Waltham  Holy  Crofs  in  Effex,  and  ibcwed  the  diji^ 
luti9H  rf  the  abbejy  and  the  poJfenUm  coming  to  fhe  crown^  and  a 
grant  rf  the  Jaid  manor  to  one  N-  with  words  of  tot^  tanta^  talia^ 
tihertatesj  prtviUgia  &  /ranches'  &c«  fuot  2^c,  aliquis  abbas  &c. 
and  fo  by  mefiie  conveyances  brought  the  title  down  to  himfeifi  and 
pleaded  die  ftatute  for  reviving  the  liberties  in  the  crown*  It  was 
neM  by  Nov  that,  admitting  a  good  title  in  the  al4>ot^  yet  by  the 
riiflblution  tnere  was  an  unitj^  ^poffeffion  in  the  frown  which  dejiroj  i 
$i€c§mmonj  and  it  fliali  not  be  revived  by  the  general  words  of  tot^ 
tanta,  talia,  &c«  libertates,  &c«  becaufc  it  is  neither  franchife,  li-r 
berty^  or  privilege ;  and  fo  it  had  been  adjudged  for  land  in  Bray-r 
den  roreft,  formerly  the  poflcilions  of  the  abbot  of  Malmfbury.  But 
if  the  king  had  granted,  by  Jpecial  words^  tot^  tanta^  £5f  talta^  Uc^ 
commsmiasy  Sec,  quot^  &c,  in  fuch  cafe,  if  there  was  any  common 
appendant  or  appurtenant  to  that  manor  or  lands  in  the  abbot's 
hands,  it  /bould  be  revived*,  but  not  (o  of  a  cmmon  in  grofsj  for  thei| 
every  one  that  hath  any  part  of  the  abbot's  poiTefiions,  ihould  have 
as  great  a  common  by  uich  words  ps  the  abbot  himfelf  had,  and  fo 
the  king's  lands  would  be  Infioitely  furcharged,  but  in  cafe  of  com- 
mon appendant  or  appurtenant,  there  is  no  fuch  prejudice,  for  then 
no  man  can  common  with  more  cattle  than  is  proportionable  to  his 
land,  and  fo  it  w^  adjudged,  Jo,  285^  8  Car,  Sir  Edmund 
Sawyer's  cafe. 

25.  By  Glin,  Ch,  J,  if  copyholders  have  common  in  the  foil  of  it 
firangtr^  it  remains  notwithftanding  the  infranchifement  of  the  land, 

and  ihall  be  enjoy*d  by  all  tenants  of  the  land  as  it  was  before  by 
copySolders.     2  Sid.  84.  Trin.  1658. 

26.  The  lord  of  the  manor  infranchifcs  a  copyhold  with  all  com^^ 
nans  thereto  belonging  or  appertaining^  and  afterwards  buys  in  all  the 
other  copyhMsy  and  then  difputes  the  right  of  common  with  the  copy- 
holders he  had  infranchifed,  and  at  law  recovers  againft  the  plain- 
ti^  becaufe  the  prefcription  of  common  to  the  copyhold  was  de- 
ftroy'd  by  the  infranchilement;  and  the  grant  of  the  copyhold  with 
aH  common  thereunto  belonging  and  appertaining  gives  no  right  of 
commoDi  becaufe  when  infiraodiifed,  no  common  in  point  of  law 

C  3  belonged 


1$  Common. 

belonged  or  appertained  thereunto.  Per  cur.  decreed  the  plaintiff 
ihould  hold  and  enjoy  againft  the  defendant  the  fame  right  of  common 
as  belonged  to  the  copyhold^  and  coils  againft  the  defendant.  2  Vern* 
5150.  pT,  236.  HiD.  169 1.     Styant  v.  Staker. 

27.  In  a  no£buiter  the  defendants  pleaded,  that  the  manor  of  F. 
is  parcel  of  the  demefnes  of  the  dutchy  of  Cornwall,  and  diat  the 
king,  &c.  was  feifed  of  the  manor  in  fee,  as  parcel  of  the  iaid 
dutchy,  and  that  H.  common  in  which,  &c.  was  parcel  of  the  faid 
manor,  and  that  all  the  tenants  of  any  tenements  held  of  the  faid 
manor  lying  in  the  vill  of  H.  have,  tiipe  out  of  mind,  had  common 
of  pafture  for  all  the  cattle  levant  and  couchant,  &c.  at  all  times  of 
the  year,  in  Hermitage  common^  and  that  the  profecutor  de  fon  tort 
had  endofed  it,  fo  as  they  could  not  enter  &c.  and  had  not  left 
them  fufflcient  common,  and  iflue  was  taken  upon  this  prefcription 
modo  &  forma  &c.  and  upon  evidence  at  the  bar  it  appeared,  firft, 
that  all  the  tenements  in  Hermitage,  unto  which  the  common  of 
pafture  vf2S  claimed,  were  heretofore  parcel  of  the  abbey  of  Sarum^ 
and  diat  by  the  diffolution  of  that  abbev  the  fame  came  to  H.  S.  before 
the  birdi  of  Ed.  6.  ^So  that  the  dutchy  of  Cornwall  was  likewife^  at 
the  fame  time^  in  the  pojej/sonof  H.  8.  for  want  of  a  duke  ofCernwaUy 
end  hereby  an  unity  ofpojfefjum  both  of  the  tenements  to  which  the 
common  of  pafture  appertained,  and  alfo  of  Hermitage  conunon» 

f  5»0  ]  {^^  Pl*<^^  where  the  common  of  pafture  was  to  be  had)  was  at  that 
time  in  poffeffion  of  king  H.  8,  and  it  likewife  appeared)  that  the 
tenements  in  Hermitage  were  granted  to  the  feveral  tenants  after  tha 
unity  of  poffeffion^  and  thereupon  the  counfel  of  the  profecutor  in^ 
fifted,  that  by  this  unity  the  prefcriptjon  was  deftroyed,  and  the 
common  of  pafture  quite  extinft.  But  after  much  debate  it  was 
unanimoufly  refolvcd,  per  Holt  Ch.  J.  and  the  whole  courts  that 
this  was  not  fuch  an  unity  of  pofleffion  as  would  deftroy  Ac  pre* 
fcription;  for  though  king  H.  8.  had  an  cftate  in  fee  in  the  lands  a 
qua^  and  alfo  in  the  lands  in  qua^  yet  he  had  not  as  perduradde  an 
cftate  in  one  as  he  had  in  the  other ;  for  the  quality  of  the  eftates 
differed,  becaufe  in  the  manor  of  Fordington,  which  was  parcel  of 
the  dutchy  of  Cornwall,  and  in  Hermitage  common  in  quay  &c.  which 
was  parcel  of  that  manor,  king  H.  8.  had  only  a  fee  determinable  on 
the  birth  of  a  duke  of  Cornwall^  which  is  a  bafe  fee ;  but  in  the  tene^ 
ments  in  Hermitage  parcel  of  the  abbey  a  quay  he  had  a  pure  fee  fimph 
indeterminable  jure  coronety  and  therefore  an  unity  of  fuch  eftates 
works  no  extinguifliment  j  for  where  an  unity  of  poffeffion  doth  extin^ 
guijh  a  prefcriptive  righty  'tis  requiftte  that  the  party /hould  have  an 
tjlate  tn  the  lands  a  quay  and  in  the  lands  in  quay  equal  in  duration^ 

fualityy  and  all  other  circumftances  of  right.     Carth.  240^  241, 
'afch.  4.  W.  ^d  M.  B.  R.    The  King  v.  Hermitage  inhabitants 
cf  al  • 

28.  Releafe  of  common  in  1  acre  is  an  extinguifliment  of  the 
whole  common.  Per  cur.  Show.  250.  Pafch.  4  W.  &  M.  in  cafe 
«f  Miles  V.  Etteridge. 

29.  Common  fans  nmbre  in  grofs  cannot  be  extinguiflicd  by 
fiurchafe  of  parcel  of  the  land }  per  Powell  J.  lord  Kaym.  Rep.  46/. 
Mich.  10  W.  3.  *  '^  .   ^         '^  ^  ' 

30.  Where 
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30.  Where  a  copyholder  claims  common  in  the  wafle  of  the  manor^  •  Ai  If  copy^ 
k  properly  and  ftriftly  belongs  to  his  eftate,  and  if  he  infranchifes  holder  of  one 
kis  copyhold  his  common  is  loft;  hut  where  he  claims  it  out  of  the  ^"^0'  ^** 
manory  it  belongs  to  the  land,  and  not  to  the  eftate ;  and  if  he  in-  waftTof  an" 
franchifes  the  eftate,  j^et  the  common  continues ;  this  di verflty  was  °^^^^  ™^"- 
taken  by  Holt^  Ch.  J.  i  Salk.  366.  pi.  5.  Hill.  4  Ann.  in  cafe  of  ^°';^.'°*^* 
Crouther  V,  Oldfield.  5^f„-^- 

-,,,,-,  ,         ^,.  .  ^^is  lord,  and 

lay,  that  the  lord  of  the  mannor,  whereof  he  is  copyholder,  ufed  time  out  of  myid  to  have  common  for 
him  and  hit  copyholders,  and  there  infranchifcraent  of  copyhold  does  not  cxtinguifli  the  common, 
but  is  a  derivative  right  which  the  copyholder  ha* ;  and  fo,  if  it  be  taken  as  appendant  to  land,  ia- 
frairhifcincDt  wiil  not  cztiagulih  it.  6.  Mod.  10.  Mich.  %  Anns  B.  R.  in  S.  C. 

(F.  a)  Revived. 

X«  A  Parfon  had  common  appendant  to  his  parfonage  out  of  the 
-^^  lands  of  an  abbey,  and  afterwards  the  abbot  had  the  parfonage 
appropriated  to  him  and  his  fucceffors.  By  Windham  and  Mead  J. 
contra  Dyer,  the  abbot  had  not  as  perdurable  eftate  in  the  one  as  ia 
the  other ;  for  the  parfonage  may  be  difappropriatedy  and  then  the 
parfon  fliall  have  the  common  again.  Godb.  4.  pi.  5.  Hill.  23. 
£liz.  C.  B.  Anon. 

2.  Common  appurtenant  to  a  mefTuage  was  extingulfhed  by  unity 
of  poflelEon  in  die  lord's  hands.  A  grant  by  the  lord  of  the  mef' 
foage  with  all  common  appurtenanty  does  not  pafs  the  common  ex- 
dn^  but  a  grant  of  all  commons  ufuaUy  occupied  with  the  mejfuage^ 
would  have  pafled  fuch  common  as  the  firft  was.  Mo.  467.  pL  663. 
Pafch.  39.  Eliz.  B.  R.  Sandeys  v.  Olliff. 

3.  Common  appurtenant  to  houfe  and  land  is  extinguifh'd  by  [  21  ] 
pur  chafe  of  the  land\  afterwards  the  purchafcr  ^r^«f  j  a  leafe  of  the 

houfe  and  land,  with  all  commons^  profitSj  iic.  thereunto  appertain- 
ing, or  ufed  or  enjoyed  with  the  faid  nuffuagCy  this  grant  of  the  com- 
mon is  good ;  for  tho'  'twas  not  common  in  the  purchafer's  hands, 
yet  'tis  quaft  common  ufed  therewith ;  and  tho'  'tis  not  the  fame 
common  as  was  ufed  before,  yet  'tis  the  like  common.  Cro.  £. 
570.  PI.  6.  Tr.  39.  Eliz.  B.  R.  per  2.  J.  Bradfliaw  v.  Eyre. 

4.  If  a  copyhold  mefluage,  to  which  common  in  the  demefnes  of  1  And.  i68« 
the  lord  belongs  efcheatSy  and  the  \qx^  grants  it  per  nomina  l^c.  pi.9''S.  c, 
Ccmmuniarum  quarumcunque  diSfo  mefuagio  Jive  tenemento  ^c,  fyec^  agreed*. 
Ijixf'  five  in  aliquo  modo  pertinent  vel  cum  eodem  mefuag*  dimiffo 

vfvtaf.  Adjudged,  that  this  enures  as  a  new  grant  of  the  fame 
common,  tho'  the  ancient  common,  which  was  by  prefcription, 
was  determined  by  the  unity  of  pofleilion  in  the  lord.  Cro.  £• 
794.  pi.  40.  Mich.  42  and  43  £)liz.  C.  B.  Worledge  v.  Kingf« 
well. 

5.  A.  fcifed  of  a  manor  in  which  was  a  euftoMy  that  every  tenant  %  Btownl. 
for  years  of  an  ancient  tenement,  and  clofe  within  the  faid  manor,  ***•  ?•  ^ 
fhould  have  common  of  turbary  &c.  in  the  lord's  wafts,  becomes  fte'J^l  ** 
fcifed  likewife  of  an  angient  tenement  and  clofe  which  had  been  faage  and 
parcel  of  the  laid  manor;  and  the  lord  being  fojeifed  of  the  inherit  f****«  *^*«« 
tance  of  the  tenement^  and  clofe,  and  alfo  of  the  mdnor^  granted  the  ^ra-.^iundi, 

C  4  tenement 
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«nd  that  if.  tenement  and  dofe  to  B.  for  a  term,  tuitb  all  totmuns  afpurtenan* 
terw»rd«  he  to  the  fcid  fiuffuagt  and  clofe.  It  was  held  by  4 Juftices,  that  the 
r^'^V"  common  paM*    Bulft.  17.  l8.  Hill.  7  Jac.  B.  R.  Grymes  v, 

J.  a.  m  tee,  _  i     *'  *       * 

and  thatj.s.  Peacock, 

i)argained  , 

^d  fold  to  J.  N.  with  all  commoiw,  profits,  &c,  nred,occupic4  and  pertaining  to,  &c.  and  aft?r  granted 
the  wjfte  to  another;  and  that  it  was  conpcived  by  all,  but  Williams  J.  that  the  lelTcc  for  ycara  [by 
which  lie  muft  mean  J.  N.  for  he  faid  nothing  before  of  any  leafe  for  yeaisj  ihuuid  have  commoii^  but 
that  they  414  not  eiye  i|ay  ahfoluic  opinio^  as  to  that* 

(Q.  ^    Sufpended. 

I  Rep,  7ft.  ^'  f^On^n^oncr  tahs  a  Uafi  of  one  acre^  part  of  the  lai^d  p.ut  of 
iu  Trin!  7  which  his  common  is  iffuing,  his  whole  common  is  fufpend-s 

Jac.  s.p.    ed.     9.  Rep,  135.  a.  iq  a  nota  of  the  repo;rter  and  cites  1 1  H.  6. 

p.      2.  Where  a  commioner  dijfetfes  the  lord  ef  the  foil^  his  common 


AxK-Goidft.  is  fufpended  for  the  time,  and  when  the  lord  re-enters  he  Jhall  have 
^inp^e.  frefpafs  for  the  fame  trefoafe,  and  the  commoner  has  loft  his  com« 
mon  during  this  time.    Br.  Common,  pi.  12.  cites  16.  H.  7.  11^ 

(H,  a)    Appendant,    Pleadings* 

St.  Coi^-     ^«  ASSISE  of  common  ofpajlure  in  F.  appendant  to  his  franktene^ 

^ftner,  pi.       "^^  mint  in  C.  and  maAe  plaint  of  common  in  200  acres  ofland^ 

17.  cites      iQQ  acres  of  meadow^  and  100  acres  wood^  vi^.  in  the  third  part  or 

the  land  for  aH  the  year^  and  in  ^  parts  from  the  time  that  the  grain 

is  cut  and  carry* d  away  till  it  be  refown ;  and  fo  of  the  refidue,  5cc« 

>rith  all  manner  of  beafb.    Br.  Plaint,  pi.  ^8.  cites  11  AiT.  5. 

2.  Inaiiife  the  plaint  was  ofcomtnon  with  all  manner  ofbeaJls\  per- 
Fifher,     Goats  and  geeje  are  not  beafts  of  common;  judgment  of 

r  22  1  P'^^^^  ^  ^'^^  allocatur  i  the  reafon  feems  to  be  becaufe  it  fhall  be 
^  intended  beafts  which  are  co^imonabU,     Br.  Common,  pi.  42.  cite^^ 

25.  Afl:  8.  *        ^ 

3.  In  aflion  of  common  appendant,  it  is  a  good  title,  that  I  andi 
thoje  whofe  tjlates^  &c.  have  beenfeifed  time  out  of  mind  as  appendant^ 
Br,  Prelcription,  pi.  51.  cites  31  Aff.  23. 

This  /hould      4.  Afftfe  of  common  in  an  acre  of  land  from  Michaelmas  to  Cann 

>avf  been  at  dlemas,  if  the  land  he  not  fown;  and  if  it  be  fown  before  Candle- 

(A  *)•        pas,  then  of  common  from  Mich*  till  the  land  be  fown,  with  a^ 

manner  of  {>ea(l6  \  Finch,  faid,  Ajfifa  ncn ;  for  he  has  there^  ofantient 

time  J  a  houfe  and  40  acres  oflana^  and  that  which  thf  plaintiff  calk 

an  acre  of  land  is  only  a  rood  of  land  joining  to  his  houfe ;  and  becaufe 

his  houfe  was  too  ftrait  for  hl^  dwelling  and  his  neceffaries  to  hi$ 

eftate,  he  incbfed  the  rood  of  landy  and  upon  part  built  a  houfe  necef" 

fary  to  his  eftate^  viz.  2  granges,  and  2  pigeon-houfes,  and  of  the 

'    remainder  made  a  curtilege,  and  demanded  judgment  if  aiiife,  and 

'  was  compelled  to  Jhew  how  much  uas  built  upon^  and  bow  much  was 

curtilegcj  who  faid  ti^at  the  moiety  to  the  one  and  the  reft  to  the 

t^er  i  the  plaintiff  ^id  that  this  is  an  acre,  and  alfo  that  diere  is  a 


Common*  ti 

chaee  and  re-chace  of  beafts  from  the  vill,  and  that  the  houfe  wan 
large  enough  for  the  franktenement  which  he  had  in  the  faipe  viU  \ 
^M  the  iffu£  was^  whither  it  was  inchfedfir  necejftty  or  mt^  and  not 
whether  he  had  fufficient  whereof  before  for  his  franktenenvent  therein 
for  this  is  warranted  by  the  ftatute,  that  for  neceffity  he  may  do  i( 
of  his  foilf  fVeft.  %.  46,  which  ipeaks  of  augmentation  of  court  ne<s 
ceilary>  or  curtilage )  quaere  if  a  manrtnay  inclofe  land  %uhirf  there 
is  41  €9mmm  waj  ?  It  feems  that  he  may,  les^yingpaflage  there.  Br« 
Common,  pi.  25.  cites  32  Aff.  5. 

5.  In  trefpafsj  if  the  defendant  jujiijfes  fir  comnm  afpendant  in  the 
funeplace^  it  is  no  plea  JFor  die  plamtifF  that  this  is  btsfiveral^  f^ifl't 
tec*  but  ought  to  iav  further  ab/que  hoc^  that  he  had  common  there 
modo  b^firmai  quoa  notaj  per^udicinm.  3r*  Traverfe  per^  &c. 
dL  42.  cites  49  £.  3. 19. 

6.  In  trefpafs  in  the  county  o/G,  the  defindant  JuJIifiid^  heeaufi  he  Vj^^^ 
^sfos  villein  of  the  prior  oftF.  and  that  the faid  prior  anahispredecejfors^  dtw  St  iL 
timeout  of  nund^  bavebadcommsnintheplace^  &c.  appendant  to  the 

fond  in  the  county  of  W,  for  them  and  their  tenants  at  will  and  villeins^ 
by  which  be  ufed  toe  common^  &c.  and  the  plaintiiF/2r|i/  that  hisfeveral 
foilj  pri/fy  &c  &  noa  allocatur,  without  traverfing  abfque  hoc  that 
'the  other  has  common  there  prout,  &c.  by  whioh  he  traverfed  ac-* 
cofdingly  i  quod  nota,  Br.  Replication,  pi.  ii.  cites  49  £.  3. 19. 

7.  In  replevin^  the  defendiant  avow'd,  becaufe  in  the  place  whew 
ice.  the  defendant  and  certain  o^ers,  t^er  the  hay  is  cut  andcarrfd 
away^i  ought  to  have  common  there  \  but  by  ctJlom  there  ufed  none  of 
them  ought  to  have  common  there  till  the  lorahasfirA  entered  into  the 
common  with  his  heajis  \  and  the  bi(hop  of  L.  is  lord  of  the  manor 
within  which  the  place  is,  &c,  and  becaufe  the  plaintiff  had  enter'c) 
(here  to  common  before  that  the  lord  had  enter'd  with  his  beafts,  ho 
avow'd  the  taking ;  and  per  tot  cur,  this  cannot  be  a  cuftom;  for 
if  the  lord  will  not  enter,  it  is  not  reafonable  that  the  commoner  fliduld 
lofe  his  common*    Br.  Cuftoms,  pi.  1 2.  cites  2  H.  4.  24. 

8.  In  quo  jure  it  is  a  good  pUa^  that  the  plantijf  has  nothing  in 
the  laud  to  which  he  claims  the  common  \  quod  nota  bene^^^  Br.  Droit 
(k  redo.  pi.  45.  cites  7  H.  4. 12. 

9.  In  trcfpafe,  a  man  need  not  prefcribe  in  common  appendant^  but  'f*  Com- 
Jhallfay  that  he  isfeifed  of  an  acre  ofland^  &c.  to  which  he  has  com^  "^'ij 'J/* 
pun  appendant  thercy  by  which  he  put  in  hii  beajls^  &C.     Per  cur.  ^F^i/'bi 
Br. Prefcription, pi.  30.  cites  4  H.  6. 1 3,  ^\^7J!^ 

taJ§d  tUf  h€  eloim*  it  ty  ibi  f(tfcriftiwj  and  not  u  tppcadtat }  ^aod  nota.  Br.  Pitfciiption,  pi.  30. 

HJiOB^  ^  Urn  V»  l^m 

a 

10.  Entry  in  natute  ofaffife\  Ae  defendant  elain/d  cmmon  i^  [  23  ] 
which  he  ufed  the  common  j  abfque  hocy  that  he  claimed  any  thing  in 

the  land,  tenJefs  the  common ;  &  abfque  boc^  that  he  has  any  other  pof 
fejion  or  efiate  in  the  land\  and  permitted  \  but  the  plaintiff  imparrd. 
^.  Traverfe,  per,  &c.  pi.  66.  cites  8  H.  6.  33. 

iz.  If  a  man  brings  ajjife  de  libero  tenementojznd  makes  mis  plaint 
of  common  ofpa/lurey  die  writ  fhall  abate  5  for  the  writjhall  be  ofcom-^ 
^  rfpofhere ;  per  Pafton.  But  Brook  lays  quaere  legem  of  the 
vric  oUoniiocm  of  ps^e.  Br.  Common,  pi.  48.  cites  x  i  H.  6. 22* 
^^^     ^  y   ,   .  12.  Notc^ 


fi%  Common. 

12.  Note,  by  thtf  king's  attorney,  where  a  thing  ^ands  with  com^ 
man  rights  as  in  the  cafe  of  common  app^ndant^  it  is  fufiicient  to  (ay 
that  he  has  common  for  fo  many  heafiSy  without  alleging  prefcription  , 
but  otherwife  in  cafe  oi  common  appurtenant^  which  is  againft  com-^ 
mon  right.     Lat.  88.  cites  i8  H..6.  25. 

13.  He  who  ju/lijics  for  common  appendant  need  not  pre/cribe  ift 
it  alfo.     Br.  Common,  pi.  35.  cites  21  H.  6.  lO. 

Br.Trer-         14*  In  trefpafs  'twas  admitted  a  good  bar,  that  the  plaintiff  [de« 
pafs.  pi.  30.  fendant]  isjetfedoffuch  an  acre^  and  that  he  and  allthofe  wbofe  eftate^ 
cites  S.  C.   y»^^  y^jp^g  l^j  common  in  the  place  where  the  trefpafs  is  fuppofed,  &c. 
time  out  of  mind ;  per  quod  he  ufed  his  common,  which  is  the  fame 
trefpafs,  &c.  widiout  ihewing  appendancy  or  otherwife,  and  yet 
'twas  faid  that  in  ajffife  thereof,  or  by  way  of  tide,  'tis  otherwife  for 
there  he  mud  (hew  certainly;  note  the  diverfity.  Br.  Titles,  pi.  2. 
cites  33  H.  6.  32. 
'  15.  Trefpafs  of  trees  cut,  the  defendant  prefcribed  thert  for  binu 

and  his  tenants  at  will  in  his  manor  of  B.  to  take  clovers  in  B.  to  en- 
ter the  place  where,  &c.  to  repair  ancient  hedges  within  the  fame  ma^ 
mry  and  to  burn  in  halls j  chamberSj  kitchens  and  ovens  in  the  fame 
manor,  and  faid  that  he  took  the  trees  at  the  time,  &c.  to  bum  within 
the  fame  manor,  &c.  Per  Fairfax,  he  ought  to  Jhew  a  certain  place 
where  he  burnt  them^  for  this  can't  be  in  a  new-built  place,  &  non 
allocatur ;  for  he  may  burn  it  in  any  place  within  the  manor,  and 
.  if  he  burns  them  otherwife  than  he  oughty  this  may  come  in  iJTue  byjhew^ 
tng  of  the  other  party ;  but  by  all  the  juftices,  if  he  juftihes  to  mend 
hedges  of  the  manor,  \iejhalljbew  certain  what  hedge  he  amended^ 
for  iffiie  may  come  of  it,  whether  the  hedge  was  fufficiently  repair- 
ed or  not  at  the  time,  &c.  Bn  Common,  pi*  31*  (30)  cites  7  £.  4. 

Huttnjwe  16.  In  trefpafs  the  defendant  juftified,  becaufe  he,  and  all  diofe 
M/ffhe ought  whofe  eftate  he  has  in  fuch  lands,  have  had  common  appendant  to 
^k  ^^d^lb  Te  *^^  ^^'^  ^*"^  ^^  ^^  place  where,  &c.  with  all  manner  of  beafts  levant 
^hofeejfau,  And  couchant  upon  the  fame  land,  by  which,  &c.  Per  Fairfax,  this 
Scc.bavtbad  is  common  appurtenant ;  for  if  it  be  common  appendant  he  fhall  not 
ccmmcnfcr  j^^^y^  common  with  all  manner  of  beafls ;  per  Littleton,  it  is  a  good 
tbtir  tenants  plca,  that  fuch  a  One  whofe  eftate^  &c.  have  had  common^  &c.  who 
0t  wiil,  &c.  Uafed  to  the  defendant  at  wiU^  by  which  be  put  in  his  beajlsy  iu:^ 

Br.  Com-  '  ^  -^       ^  .  .  _ 

itton.  p).  x: 
cite59£.4.3.  4*  3" 

As  if  I  have  a  msnor  in  which  hare  been  fenanti  at  vftllf  time  out  of  inind>  who  hite  nfij  cemrnf 
in  right  of  the  lords  of  the  roaoor,  &c.  in  this  cafe  he  cannot  fay  that  he  and  all  thofe  whofe  dkixt  h« 
ha&  nave  had  common ;  /or  this  was  not  ufed  by  them  but  ^y  the  tenants  at  will.    ibid. 


Com-    ^5  ^gji  JI5  tenant  for  years,  &c.    Br.  Common,  pi.  1 2.  cites  q  E, 


* 

^j  in  tref-  I  y.  Where  onejujiifies  as  fervant  to  federal  defendants^  this  ought 
^*'fe°bro  ^®  hefeverally  likewife,  \\z.fo  maty  beofisfor  the  one^  and  fo  many 
kc°n^fThe   beajlsfor  the  other^  i^fic  dejtngulis.    Br.  Common.  ^1.  9.  cites  15 

defendant      H.  7.  10. 
fays  that  f 

A.  G.  Las  common  tberif  and  B.  the  Uke^  dndC*  the  tike,  and  hfi^  as  the/r  fervant,  and  by  their  com* 
xnjnd,  put  in  the  beads,  this  is  double ;  |)er  cur.     But  if  he  fays  that  he  fiut  in  %  heaftsfor  W.  and  3 
for  B.  and  tk(rtfifir  C,  this  is  a  gooj  plea^  and  is  «ot  double}  per  cu^.     Br.  Dauble  Flee.  pi.  59. 
citc'a  S*  C.   . 

•   '    •  '  18.  In 


Common.  H 

18.  Intre^afiy^tdifendantjuftifadascmmntrfo  dig  theland^   . 
>tf  keep  the  v^ater  out  eftbe  common^  and  out  of  bis  oum  land  adjoining  \ 

and  by  the  beft  opinion  it  is  double.  Quere.  Br.  double,  pi.  xu* 

cites  13  H-  8.  15. 

19.  If  one  has  an  ajjifi  of  common  and  pending  the  writ  he  ufes  Thd.  d%. 
the  common^  tCAwritfliall  abate  \  but,  if  the  catde  efcape  into  the  i88.Lih.ix. 
land^  it  flxaU  not  abate  the  writ,  altho*  they  feed  there.    F.  N.  B.  ^*^;4^-^p'- 
180.  (M.)  Air.ii,si», 

ao.  In  affife  of  common,  all  the  ienanU  of  the  land^  out  of  which 
the  comnKMi  is,  ought  to  be  named,     F.  N.B.  180.  (L.) 

ai.  If  the  common  be  apportioned  by  thepurchafe  ofpart^  and  an 
ajffe  is  brought,  the  tertenant  of  the  land  charged  with  the  refidue  of 
the  tmmon^  JhaU  only  be  named  \  refolv'd.  4.  Rep.  38  a.  Mich.  26 
&  27  Eliz.  B.  R.  in  Tirringham's  cafe. 

22.  There  needs  no  prefcription  for  common  appendant,  becaufe 
fjich  common  is  of  conunori  right,  and  commences  by  operation  of 
law  in  fevour  of  tillage.    Per  cur.  4  Rep.  37  ?.  Mich.  26  &  27 

Eliz.  B.  R.  in  Tirringbam's  cafe. 

23.  Inreplevin,thedefendantsmadeconufanceasbajliffstoG.  B.  And.  15^  ' 

daiingc-fcalant,  the  plaintiff  r////W,  and  prefcribedj  that  he  and  allt'^^'^.f!^' 
thofi  wbofe  eftate  he  hath  in  40  acres^  have  had  common  for  all  manner  ^  ^  aot  n^ 
of  cattle  in  6  acres^,  whereof  the  place  where^  &c.  is  parcel;  the  ^C"^"'*'" 
fendants  rejoin^  that  the  plaintiff  had  common  in  40  acresj  whereof  ^^"^""^  5^ J 
the  6  acres  are  parcelj  and  that  before  the  taking,  tfc.  the  plaintiff  bJcs.p.'docs 
had  puxchafed  two  acres  parcel  of  the  40  acres,  by  which  the  com-  not  appai. 
mon  was  cxtinft ;  and  upon  demurrer  it  was  argued,  that  the  com- 
mon for  the  6  acres  fliall  be  intended  common  in  6  acres  only ;  for 
common  in  40  acres  cannot  be  intended  the  common  in  6  acres ;  and  the 
whole  court  was  clear  of  opinion,  that  this  rejoinder  was  not  good 
witlKKit  a  travcrfe  (viji.)  abfque  hocj  that  he  had  common  in  40  acres^ 
^which  the  6  acres  are  parcel.     Le.  43.  pi.  56.  Mich.  28  and  29. 
Eliz.  C.  B.  Kimpton  v.  Bellamie. 

24.  If  the  hujbandfeifed  in  right  of  his  wife  pleads j  that  he  and  all 
tbofewbofe  eftate  they  had^ have  ufed  to  have  a  common  appendant; 
per  cur.  that  is  naught,  for  the  eftate  is  in  the  wife ;  but  he  ought 
to  have  pleaded,  that  he  and  his  wife,  and  all  thofe  whofc  eftates  the 
wife  has,  or  whofc  efbtes  they  have,  &c.  Noy.  66,  67.  Godbdt  v. 

25.  'VbimdS  counted  that  the  defendant  put  in  his  beafisykc.  The 
\urffoundj  that  he  did  not  put  them  in^  but  that  they  came  in  by  efcape  i 
yet  Ac  plaintiff  fliall  have  judgment;  for  the  feeding  of  the  grafs  is 
die  fubfUncc  adjudged.  9.  Rep.  1 13.  b.  cited  per  cur.  as  Hill  5. 
Jac  C.  B.  Ingland  v.  Crogate. 

26.  A.  feifed  d(%yard  land  to  which  common  was  appurtenant^  for 
4  beafts^  2  horfes  and  60  Jheep^  demifed  divers  parcels  of  the  2  yard- 
bnd  to  J.  S.  and  R.  S./^r  400  years^  \rfio  entered  and  were  pof- 
leflcd.  In  replevin  A.  prefcribed^  that  the  place  where  was  part  of 
the  common,  and  that  he  was  and  is  feifed  of  2  yard-land,  and  that 
he  and  aU  thofe  whofe  eftates,  &c.  The  avowant  traverfed  the  pre- 
fcription, and  upon  the  finding  the  whole  matter  as  before,  it  was  ad- 
judged for  Ac  plaintiffs  fgr  the  prefcription  had  been  true,  tho' ^ 


»4 1  CTommon* 

had  demlled  all  the  2  yard-land,  for  he  is  feifed  in  his  demefne  as  of 
fee  of  the  freehold  of  them,  to  which,  &c.  and  the  inheritance  aii<t 
freehold  of  the  common,  after  the  years  ended,  is  appendant  to  the 
*  lands,  an^  fo  the  ifllie  found  for  the  defendant ;  and  had  the  avowant 
not  traverfed  the  prefcripfion,  but  pleaded  the  leafe,  yet  that  woul^ 
not  have  fufpended  or  difcharged  the  common ;  for  in  fuch  cafe,  eacU 
Ihould  have  common  ratably,  fo  as  the  common  be  not  furcharged« 
13.  Rep.  65.  HiU.  7  Jac.  C,  B,  Morfe  v.  Webb. 
r  M  1  ^7*  There  is  m  difference  when  the  prefcription  h  for  catHe  levant 
^  ^  and  cHtcbantj  and/ir  a  certain  numier  of  cattle  levant  and  coucbant  j 
for  when  the  prefcription  hfor  common  appurtenant  to  Jand,  without 
alledgin^y  that  it  is  for  cattle  levant  and  couchant^  there  3.  certain 
number  of  the  cattle  ougbt  to  he  expreffedy  which  are  intended  by  tho 
law  to  be  levant  and  couchant.  13  Rep,  66.  HiU*  7  Jac.  C.  B« 
Morfe  V.  Webb. 

28.  A  m^a  prefcribes  to  have  common  in  lOO  acres^  and  Jbews^ 
$hat  be  put  bis  cattle  in  3  acres^  without  faying^  that  tbofe  ^  acres  are 
parcel  of  tbe  lOO,  yet  goodj  and  IJitcham  faid,  diat  fo  it  was  a^^udged 
m  this  court,     l|etl.  137.  Pafch,  5  Car  C.  B,  in  Moor's  calc. 

29.  A  iQan  alledged  a  cuftom  to  put  in  his  horfes^  &c«  and  the  cuf-« 
torn  was  for  horfes  and  cows,  and  adjudged  good,  cited  by  Richard-^ 
fon  as  a  Huntingtonfbire  cafe.  He(l.  137,  Fafch.  5  Car.  C.  B.  ii% 
Moor's  cafe. 

30.  In  trefoafs,  &c,  the  defen^sint  (deaded,  that  A»  and  his  wifo 
livere  feifed  or  the  manor  of  C,  and  of  a  parcel  of  land  containing  4^ 
^icres,  and  of  a  meflfuage  and  2  vards^rland  parcel  of  the  faid  manor 
in  the  right  of  his  wife  for  life,  the  remainder  to  J,  S«  and  that  they 
^11  joined  in  ^fine  ^the  (aid  mejjiiage  and  2  yard-lands  to  tbe  de-^ 
fendant  and  his  beirs^  and  further,  by  tbe  faid foUf  granted  bim  common 

for  4  horfes^  5  be/2fls^  Uc.  in  tbe /aid  manor  and  landsj  and  th^  hQ 

put  in  his  cattle  to  ufe  the  common )  it  was  obje^ed,  that  the  plea 

was  not  good,  becaufe  he  dolh  not  plead^  that  it  was  wafte  or  rom- 

pion-j  but  Berkley  and  Crool^e  held  the  plea  good,  and  that  by  the 

plea,  as  the  fine  is,  he  may  claim  common  in  any  part  of  the  manor  % 

for  there  is  not  any  rcftraint  to  the  wafts  or  commons,  but  it  is 

granted  generally  in  nis  manor  1  and  for  that  point  they  agreed  (cae-^ 

teris  jufticiariis  abfentibus}  to  givejudgmenC  for  the  aefendant ;  but 

for  another  part,  wherein  the  ieflee  prefcribed  to  have  common  it 

was  clearly  ill,  it  was  adjudged  for  the  plaintiff^  Cro,  C.  599.  pi.  20« 

Mich.  16  Car,  B.  R.  Stringer's  cafe* 

|Ua.i9,tiis      31.  Trefpais  for  breaking  bis  clofe^  icc^  treading  down  bis  grafs^ 

W^«'»      and  feeding  it  with  fattle^  the  defendant,  as  to  breaking  the  dofe, 

]^nW wWi  pleads  Not  guilty;  and  as  to  the  reft  he  pleads  in  bar^  that  Sir  T.  B, 

^  plaintifi;  was  (eifed  43f  the  manor  of  W^  and  prefcribes  in  Sir  T«  B.  for  cmn^ 

a4<)s a  oon,  ^n^;,  \j^  ^he  place  i^ere,  &c.  for  alibis  commonable  cattle  levant  and 

iVsVi^-r  couchanty  &c,  and  (aith,  that  tbe /aid  Sir  T.  B.  dU  appoint  tbe  de- 

hn\t  in  the  fendant  to  taki  care  of  bis  cattle  put  intb  tbe  faid  clofe ;  and  further]^ 

pka,becattfc  that  tbe  faid  Sir  T.  B.  caufed  feveral  of  his  commonable  cattle  to  be 

•vmd?2at^'''  tberein^.whereupon  the  defendant  entered  into  tbe  faid  cbfe  to  fee 

^  cattle    that  ibey  bad  no  damage^  and  in  entering  be  trod  down  tbe  grafs  there^ 

were  k  vast  wUcb  is  the  fame  refidue  of  tbe  trefpafs  ^  and  upon  demurrer  to  this 

pica 


L 


(lea  sulj^^S^  to  ^  iU,  becaufe  the  defendant  did  notjbiw^  that  thofe  *o^  cou* 
ic/r*  iij  «uxn  rtf//2f,  or  that  he  put  them  into  this  clofe^  for  otherwife  jj^^  "^ 
)ie  cannot  be  guilty  of  a  trefpais ;  and  here  the  defendant  had  jufti-  bucthat  d^' 
fied  the  trerpstfe  with  cattle,  and  yet  he  has  not  oonfefled  it  or  faid  wm  not 
aay  thing  to  that  porpofe)  fo  that  his  plea  being  ill  in  part  is  ill  in  ^^^ 
iQ,  filth  an  entire  plea  not  being  dividable ;  and  of  that  opinion  was 
the  whole  courts  and  judgment  for  the  plaintiiE    Saund«  27.  Mich4 
18  Car4  su  Manchefter  (earl)  v.  Veal« 

32.  Commoner  brought  an  a£kion  iot  inclofing  and  depriving 
him  of  his  common ;  and  fets  forth  the  cuftom,  thatjfor  2  years^  when 
ibe  land  ^ed  to  hi  pwid^  h$  bad  common  jram  the  ttme  that  tbi  corH 
was  naped^  qunuftu  refeminaretury  andovtry  third  year^  whin  the 
land  ufulto  lie  fatkw^  be  had  common  per  totum  annum.  It  happened 
ibe  Jand  was  natfiwed  in  feifen  years  or  more^  the  queftion  was,  WhaH 
common  the  party  might  claim  ?  (and  by  Hale)  he  had  right  to  put 
in  his  cattle  per  totum  tempus  that  it  was  not  foWed ;  for  when  his 
cattle  were  in,  he  was  not  bound  to  take  them  out  quoufque  refemif 
naretor ;  and  if  the  owner  did  not  fow  it)  he  might  continue  his  cat-^ 
He.    Freem«  Rep«  23*  pl«  3i«  HilL  167  j«  Walker  v«  Millen 

33*  It  was  held,  ^t  amanmayyi//?}^  putting  in  his  cattle  tiae  [  26  J 
vice  by  a  licence^  without  (aying  it  was  by  deed  ^  hut  {^it  be  a  licence 
to  put  in  his  cattle  for  a  certain  time  it  muft  he  by  deed,  for  diat  is  tant- 
amount to  a  grant  of  common*    Freem^  Rep*  1904  pL  194U  C.  B^ 
Smith  V.  Fetberwel]« 

34*  In  cafe  brought  by  a  commoner  againft  aftranger^  for  putting  J^'**"-^^ 
fats  cattle  into  the  common  per  quod  communism  in  tarn  amplo  Smich!  «.^^ 
modo  habere  non  potuit^  the  defendant  pleads  a  licence  from  the  lord  Ferhcmr^^ 
to  put  hts  catde  diere,  but  does  not  aver  there  is  fufficient  common  left  *•  ^*  !*^ 
for  the  commoners^  and  therefore  adjudged  no  good  pleaj  and  iho'  it!lB'ut-^jJiJ 
was  obje^led,  that  die  plaintiff  might  reply  and  fhew  that  there  was  Amom  mom 
not  enough,  yet  it  was  agreed  that  he  need  not,  the  declaration  as  to  ^^^  ^^fi  V 
tliat  being  full  enough,  and  it  being  the  very  gift  of  the  adlion,  the  ^^ji^T^ 
defendant  (hould  have  pleaded  it*    2  Mod.  6.  Hill.  26  &  27  Car.  2.  /^ri,  the 
C*  B*  Smidi  V-  FcvereL  P«»«n^ff . 

xnuft  pacw 
colarly  jSb^u/  tbefurcbsrge,    %  Mod.  7.  per  curiaib  la  Ji«  Qt, 

35-  A  commoner  brought  an  a£Uon  upon  the  cafe  for  eating  up  his 
common^  and  declar^d^  that  he  was  feifed  of  Bhck-acre  to  which  he  had 
eommon  appendant^  &c.  Exception  was  taken,  becaufe  be  did  notfiett) 
what  tide,  or  what  eftate  he  had  to  or  in  Black-acre '^  but  it  was 
over-rule^  for  that  it  was  but  a  pofTeflbry  zSdony  and  his  feifin  of 
Black-acre  but  inducements  Freem«  Rep«  458«  ph  624^  Mich*  16774 
Anon* 

36.  Adjudged,  that  if  a  man  has  common  for  a  certain  number  of 
catde  bebnging^o  a  yard-land^  he  need  not  fay  levant  up^n  the  yard-* 
land,  fed  aliteri  if  it  were  for  a  common ^»5  number^    2  Mod 
1S5.  HilL  28  and  29  Can  2.  B«  R*  Stevens  v«  Auftim 
'  37*  In  replevin,  the  defendant  avowed  for  damage  feafant  on  his  $  ^.  t9^ 
common;  and  upon  a  demurrer  to  his  avowry  it  was  adjudged  '^^^.^^^^''^  ^7 
goodf  becaufe  he  did  not  Jbew  fome  particular  damage  to  himfelfj  or  piim,|  j^.  * 
ibat  h«  could  b^c-his  common  in  tarn  aotplo  modo  quo  debuit  &  Car.i.c.k 

^  confuevit  i 


26  Conmtott. 

•nd  tho'  ft  confuevit ;  for  a  commoner  cannot  juftify  to  diftrain  the  tieaft:  6(A 
irtTccdenu  ftrangcr,  without  (hewing  how  he  is  damnified  in  his  commdn.  J 
ttkT^Bc  oJt  Salk»94.  ph  9.  Woolfton  V*  Slatcn 

•fRaftal*t 

Entries,  and  the  other  eat  of  Coke*s  EDtries  to  the  centrarjTy  that  tfat  covit  took  no  regard  to  tfaen^ 
they  being  without  argument,  and  they  took  the  law  to  be  aU  one  in  avowry  aa  in  anions  on  the  cafe, 
that  commoners  cannot  dlllrain  any  more  thin  they  can  haTe  adUon  OA  the  ctfe^  without  alleging,  that 
he  Is  damaged  in  the  common. 

Skinn.  137.  3^4  In  fipUvin  for  6  cows,  the  defendant  (toowsfir  iAmagtftafanU 
^.  S.  Moi-  pij^jutiff  repliei  afeifin  of  certain  lands^  and  a  right  to  common  o/pa/^ 
TfltanI  s.  cl  turefor  beafts  levant  and  couchant  on  thofe  lands ;  and  thofe  6  cowft 
adjudgMfor  being  his  cattle^  and  levant  and  couchant  there^  he  put  them  in,&C4 
the  defend-  Defendant  rejoins  with  an  abfque  hocj  that  thofe  were  the  proper  cattle  of 
"^  the  plaintiff' levant  and  couchant  on  thofe  his  lands ;  demurrer  thereto  % 

the  court  held  the  traverfe  good,  and  me  judgment  was  for  die  avow^ 
ant«  2  Show.  328, 329.  pi.  337.  Mich.  35  Car.  %*  B^  R.  MannetoA 
V*  Trcvilian. 
And  In  fuch  39.  In  cafe  againft  J.  S.  for  putting  his  cattle  into  the  commonif 
an  aftion  fuffictency  of  the  common^  whether  die  commoner  has  fufficient  or  no^ 
ted^rlt/Wr-  "  traverfeabU^  if  pleaded  fo  by  the  defendant ;  but  cafe^  bfc.  againft 
gbalgtmlft  the  lord  too  will  lie,  if  he  overcharge  the  common,  at  the  fuit  of  a 
ktparticw  commoner;  but  the  lord  may  put  into  the  common  beafts  of  warren 
i^'^V^K..  as  well  as  odier  beafts.    i  Lutw*  lOi.  107*  Hill*  6  W.  3.  HaCird  v* 

fjrtb^  that     ^  II  *  i  .# 

the  copy-     Uantreu* 

fielder  could 

sot  enjoy  his  common;  hu$  the  pblntilF  nted  not  ihew  tj^t  furchatge  particularly  MgieUli  ^  franger, 

%  Mod.  6.  7*  Hill.  26  k,  17  Car.  2«  C.B.  Smith  ▼.  Feverell.— Freem.  Rep.  190.  pf.  194.  S.  C. 

Held  that  in  a£lion  for  putting  in  cattle  whereby  he  could  not  enjoy  his  common  in  tam  amplo,  Jte. 

and  the  defendant  ^/m^i  thi  iianct  •/  the  lord,  he  ought  to  ater  that  thete  waa  fufficieftt  common 

lett. 

[  27  3  40.  Common  was  claimM  diusi  vi^^  a  tenipore  fraSfionis  campi 
(it  being,  a  common  field)  until  &c.  After  verdi£l  for  the  plain* 
tiff,  it  was  moved  to  be  infenfible  and  uncertain  what  cotnmon  was 
here  claim'd ;  and  though  a  fra£tione  campi  may  be  an  expreflion  in 
the  country,  yet  the  law  knows  not  the  meaning  of  it^  and  Holt  Ch. 
J.  was  oPthat  opinion,  but  Gould  J.  held  it  well  after  verdict,  though 
it  had  been  ill  on  demurrer ;  but  Holt  Ch.  J.  faid,  the  verdi£t  can- 
not aid  a  thing  unintelligible ;  for  it  has  only  found  the  cominoil 
as  the  plaintift  has  replied }  fed  adjomatur.  Ld.  Raynfi.  Rep.  64^. 
Hill.  13  W.  3.  Hockley  v.  Lamb. 

41.  In  tre/pafs  againft  a  commoner^  he  may  plead  not  guilty j  and 
give  his  right  of  common  in  evidence-^  cited  by  Holt  Ch,  J.  to  have 
been  fo  held  ;  but  he  faid  he  cannot  think  fo,  but  he  ought  to  plead' 
fpecially,  and  ftiew  his  tide ;  otherwife  of  the  lord  of  the  wafte,  he 
may  plead  not  guilty  and  give  his  tide  in  evidence.  2  Ld.  Raym^ 
Rep.  1 134.  Pafch.  4  Annse,  in  cafe  of  Winton  Mayor  v.  Wilks. 

42.  A  man  that  claims  common  in  another  man's  land  mufi  fei 
forth  a  title  \  but  one  that  is  in  poiTeffion^nced  not  fet  out  a  tide. 

•  1 1  Mod.  53.  pi.  29.  Pafch.  4  Annae,  B.  R.  Anon. 
i&Mod.x?i{.     43.  R^Uvin\  the  defendant  avoiued  for  damage  Jeafant  in  lao 
Tack.on  V.  ^^^/^  terra  parcel*  cornmunia  pajlura  &c.  but  becaule  it  was  nift  fet 

\Tc.  ft  vufi^^  ^*^^  ^'  ^^'^l^  "^'  Otherwife  enjoy  his  cQmtmn^  judgment  was 

5  againft 
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Bgainft  him ;  for  without  a  particular  damage,  a  commoner  cannot  urged,  that 
diftrain  the  cattle  of  a  ftranger,  nor  can  he  have  an  adtion  upon  the  **>«  ^^ 
cafe,  without  faying  that  ho  could  not  otherwife  enjoy  his  common.  5°"?"/'* 
And  here  it  was  held,  that  communia  did  include  the  place  in  which  the  piace°°* 
&c.  fo  that  if  this  be  the  fenfe  of  the  word  in  any  cafe,  it  fhall  be  but  the  right 
here  fo  intended  after  a  verdift;  the  fame  anfwer  ferves  as  to  the  ?^*^<*«»"»oa- 
word  terra  J  and  it  ihews  that  it  is  taken  in  the  fenfe  of  the  word,  rig^ht*Wng 
which  is  not  fo  proper  j^id  ftrift  as  the  other,  (i.  e, )  it  is  not  fo  » tfiing  of 
formal,  and  uncertainties  are  alwavs  help'd  by  a  verdi£t.     Trin*  ^^^^^^'P^ 
&  Mich*  12  Ann.  B.  R.  Jackfon  v,"Laverack.  '^ Z'mX 

capjiblc  oi 
belnj  mclofcd  than  a  rent,  but  pn  the  margin  fays,  that]  judgment  in  C.  B.  was  aflinncd,  bccaute  the 
word  communia  ufed  in  the  decliration  does  in  common  parlance,  and  in  a£b  of  parliaihent  liKnify  a 
<.usunon,  though  in  legal  proceedings  ic  is  generally  ufed  for  an  incorpoxcal  right. 

(I.  a)   In  Grofs,  &c.    Pleadings* 

1 .  T  N  trefpais,  the  defendant  juftifiedfor  cnrnnon  appendant  by  pn* 
^  fcription.    The  plaintiff  faid,  that  de  fon  tort  demefne,  abfque 

hoc  that  the  defendant  had  common  there,  and  fo  to  iflue  without 

argtunent.     Br.  De  fon  tort,  &c*  pi.  43.  cites  22  Aff.  42. 

2-  AfSfc  of  common  by  the  parfon  of  D.  and  made  his  plaint  of 

common  in  grois,  and  that  he  and  his  predecejbrsy  parfim^  have 

been  fetfedof  land^  &c.     The  defendant  Jaid^  that  never  Je'tfed  as  in 

grofsy  and  tf  ice.  feifed  as  appendant  at  biswiil^  and  it  was  accepted 

for  a  good  plea.     Br.  common,  pi.  44.  cites  33  Aff.  9. 

3.  Trefpafe  of  trampling  his  grafs  j  Moile  faid,  that  the  defendant 
is  feifed  iffuch  a  houfe^  and  he  and  all  thofe  whofe  eft  ate  he  has  in 
the  bovje^  have  had  common  in  the  place  where  &c.  time  out  of 
mind,  for  20  beafts,  by  which  he  put  in  12  beafts  to  ufe  the  com^ 
mon.  Judgment  &c.  Per  Newton,  the  prefcription  is  not  good  ; 
for  he  ought  to  claim  as  common  appendant,  or  common  in  grcfsy .  and 
he  doc$  not  fliew  that  this  is  common  appendant,  nor  does  he  claim 
tbe  common  as  for  beafts  levant  and  couchant  upon  the  faid  houfe, 

nor  that  he  ought  to  have  common  by  reafon  of  the  faid  houfe^  and  he  ^  ^^ 
cannot  claim  as  common  in  grofs,  if  he  docs  not  lay  that  fuch  a  one, 
and  all  his  anceftors  have  had  fuch  common  time  out  of  mind  in  the 
faid  foil,  who  has  granted  to  the  defendant  the  common.     Br.  pre- 
fcription, pi.  26.  cites  22  H.  6.  42. 

4.  In  trcfpafe  for  depafturing  his  clofe  with  {heep,  &c.  the  deftn- 
iMit  juftified,  for  that  the  prior  of  D.  was  feifed  in  fee  of  Bl.  acre  in 
Z).  and  of  tbe  pafturage  in  the  place  aforefaidfor  all  fheep  levant  and 
csucbant  in  Bl.  acre  at  all  times  in  the  year.  After  judgment  for 
the  defendant,  it  was  affign'd  for  error,  that  the  defendant  did  not 
ihiitle  the  prior  to  this  common,  either  by  grant  or  prefcription^  and 
diis  being  a  profit  apprender  in  alieno  jolo,  none  can  intitle  himfelf 
by  the  courfe  of  the  common  law,  but  by  one  of  ihofe  means,  and 
Ciis  pafturage  is  only  in  nature  of  common.  But  it  was  anfwered, 
and  the  court  inclined,  that  tho'  pafturage  claimed,  for  flieep  levant 
ud  couchant  upon  the  defendant's  land  is  common  appendant,  and 
caanot  be  fevered  fnpm  the  foil  by  grant,  and  then  to  prefcribc  ft>r  it 

is 


is  not  Mpd ;'  but  tho*  it  be  not  good  at  common  law,  yet  ^cj/fatiii 
51  H^  makes  it  good  by  pleadings  that  the  prior  was  feifed  thereof 
tn  fee  at  the  time  of  the  diffolution.     Cro;  C.  542.  pL  7;  Pafdu  15 
€v,  J3i  R«  Daniel  v;  the  earl  of  Hertford; 

(k.  a)    PrefcrlpUoii.    PleadiiigS; 

»  \   • . 

h  'T'Rcfpafs  of  feeding  hii  grafs ;  the  defendant  faidj  &at  He  arid 
*  his  predeccflbrs  have  had  and  iiTea  common  in  the  place  iur. 
ns  apburtenani  to  a  boufe  aiid  160  acres  of  land  in  H.  time  out  of 
iniiUA  The  plaintiff  faid^  that  the  place  is  his  fever al^  abfque  hoc 
that  the  defendakt  and  his  predecejfors  ever  had  common  there  appur^ 
tenant  to  their  franitenement  in  H.  modo  l^  forma^  and  becaufe  this 
traverfe  goes  whether  he  had  common  there  or  not,  which  is  to  the 
>  W^i&f^  as  in  quo  jure,  \i^ere  this  aflion  is  to  try  the  pofleffioni 
Thorpe 'drove  him  to  try  the  ufage^  by  which  the  plaintiff  traversed 
the  uiages  qiiod  nota*  Bn  traverfe  per  &c.  pU  1691  cites  %t 
AS.  63. 

2;  jji  affife  of  common  ofpafiure  appendant  &c;  the  defendant  faid^ 
ibat  the  ifiUofD.  wh&e  he  claims  common^  and  the  villofC.  to  which 
to  claims  it^  do  not  in^conmen^  by  which  the  plaintiff preferji*d^  and 
good,  and  iflue  may  be  taken  in  afiife  upon  d^e  pfefcriptjon;  Ba 
prefcription,  pL  90  cites  30  ASL  42. 

3.  In  trefpafs,  commoner  jufiified  the  taking  rf  beajis  bj  cuftom^ 
becaufe  the  cuftom  is,  that  none  Jhall  put  his  beajis  there  after  the 
com  cut  and  carried  away  till  Mich,  and  becaufe  the  plaintiff  put 
his  beafts  there  he  took  them,  &c»  and  iaid^  that  he  was  lord  ot 
the  vill^  and  the  other  fuidy  that  the  ufage  extendi  as  weB"  to  the  Urd 
^s  to  other  men^  and  the  others  Contra^  fin  cuftomsj  ph  94  cites  46 
E.  3.  23^ 

4«  Where  the  defendant  jvjifies  for  common^  ly  prefcription,  for 

eill  manner  of  bea/isy  it  is  no  repHcatitn^  that  he  has  common  there 

for  all  beafis  except  Jheep  and  hogs^  but  (hall  traverfe  aJfo,  abfque  hocj 

that  he  has  comihon  with  all  manner  of  beafts  modo  k  forma^  &C4 

Bn  traverfe,  &c.  pL  148.  cites  14  H.  6;  6. 

tenau  74.       5»  If  a  man  has  common  in  a  wajlefor  100  Jheep^  as  appurtenant 

Mich^  tn*  '^  ^  *^^^  ^  certain  land,  and  dftcr  purchafes  another  houfeand  land^ 

6.P.VcM*  to  which  is  common  appurtenant  for  another  idd  Jheepby  prefcriptien^ 

tbe  s.  a     he  muft  in  pleading  make  2  feveral  prefcriptions  to  the  faid  fever al 

held  tccoid-  hQ^ftj  and  lands  for  the  aoo  fheep,  and  not  join  them  both  together^ 

"*^'        for  they  are  %  diftindl  commons*    D*  264*  a*  ph  50*  Trin*  4.  &  c  P4 

[  29  ]  &M*Ba(ketv.  Mordant*  -r     r    ;j^  t      ^ 

64  If  A.feifed  of  20  acresy  to  which  common  is  appendanti  infers  A 
efio  acresj  and  &  is  to  prefcribe^  he  mufi  prefcribt  fpecialfy^  yiZi  to 
have  common  in  the  whole  till  fuch  a  day,  and  then  fliew  the  purchafo 
of  part,  and  that  from  that  time  he  has  put  his  beafts^  into  the  refidue^ 
pro  rata  portione  %  per  cur*  4  Rep;  37;  b*  38;  a*  Mich*  26  and  27 
£liz.  B.  Ri  in  Tirringham's  cafe« 
CoUlb.xsj*  7.  In  cafe,  the  plamtiff declared,  that  u/katumfiit  within  the  ma- 
F^*T.     »^*  tbatoviry  copyholder  within  th<M^  ^U  have  common^  in 

fuch 


fiictt  a  wafte  of  the  lord^s  for  twojheep  for  every  acri  ofarAle  land^  Barker. 
ttnd  that  the  defendant  (the  lord)  had  digged  holes  and  burrows  therein  s.  c.  Fen* 

fif  cffmies^  and  fo  had  difturbed  him  of  his  common ;  it  was  objected  "^'  ^^^> 
that  aprefcription  by  the  copyholder  againft  the  lord  is  not  allow- jjol^c*  may" 
able;  but  the  court  held  the  prefer! ption  was  good,  for  where  thenotprercrib« 
prefcriptien  is  agdin/t  the  lord  himfelf,  there  it  is  to  be  laid  by  way  of^^^  *«  "«^t 
ujagei  otherwife  where  he  prefcribes  againft  a  ftranger,  there  the  buc'ln  thfs* 
prefcriptien  ought  to  be  alledged  in  the  lord.  Cro.  £.  390.  pi.  12.  cafe  ihe  lord 
PalchA  37  Eliz.  B.  R.  Pearce  v»  Bacon.  l>ro  tcmpora 

being  partjr 
to  the  ilOiOQ,  he  doubted  whethet  this  will  alter  the  a£(ioil ;  but  per  GlariTiIe,  thd*  ^e  copyholder 
tannot  prticribe  but  in  right  of  his  lord|  yet  by  way  of  ufage  as  tills  caTc  isy  it  has  been  adjudged  that 
he  nay  malic  hit  title. 

8.  One  prefcribed  for  common ;  'fwas  found  that  he  had  common  Thcwis  ^ 
by  preicription  paying  a  penny  i  adjudged  that  this  was  an  entire  P'*"* '''Z'^'' 

*  *    ,^     o        4        ^  -    .«  .  Mrt between 


holder  prescribed  to  have  cotRmoa  in  the  lord's  lajld|  and  it  was  trarerflid  and  found  that  he  had  corik- 
raon  accor^ag  to  hw  prefcrlption,  and  *v^2S  further  found  that  the  copyholders  in  the  f^me  manor 
had  mfed  /•  fay  to  the  lord  ^ro  tadem  eommunia  uram  gaflinam  &  fuhfiie  eva  per  annumf  and  ad- 
judged that  the  prefcription  was  well  pleaded  j  for  there  vvcrc  t  ptcj\np,i,rsy  one  for  the  comnioaery 
the  other  for  the  lordy  and  fo  'tv/as  ftifficienc  for  the  coo^moncr  to  a  Ic^^c  chc  prefcription  for  lUf 
covnnuMiy  and  need  not  meddle  with  the  other,  and  the  finding  the  pr^iwriptlon  oii  the  ioid*ipatt  U 
not  miteriil.    Cro.  Et  5634  in  the  cale  of  Ixivelace  v.  Reignoids. 

9.  A  preicription  for  the  inhabitants  ^f  the  vlll  of  Dale  to  have 
common^  is  a  void  prefcription*  Ajg.  1  Biilfts  87.  *cites  it  is  ad- 
judged, Trin.  2  Jac.  C.  B.  Tinnery  y.  Fiiber* 

10.  In  treipafs,  the  itkwAzwt  jttftifies  for  comtmnfor  all  his  be  aft t 
levant  and  couchant  in  the  place  ^a  by  prefcription^  and  put  in  his 
tattle  utendo  contmunia.  Exception  was  taken^  that  he  did  not  aver 
that  his  cattle  were  levant  and  couchant  \  fed  non  allocatur;  for  the 
want  of  averment  is  help'd  by  the  ftatute  of  Jeofails ;  and  judgment 
for  the  defendants  Cro.  J.  44.  pU  12.  Mich*  %  Jac*  B.  R.  France 
V*  Tringfcfi 

11.  Keplicatien  in  avowry  prefcribed  to  have  common  appurtenant j 
but  doth  uotflyew  and  aver,  that  the  cattle  were  levant  and  couchant 
upon  the  land  &c.  and  for  that  it  was  held  to  be  naught  by  the  court  | 
and  cites  15  E.  4.  32.  Noy.  14s.  Jeffry  v.  Boys. 

12*  The  cuftom  ©t  a  manor  was,  that  every  tenant  for  yeats  ofaH  x  Brown', 
ancient  tenement  and  dofe  within  the  faid  manor,  Jhould  have  Com-  **^*  ^'  ^• 
mon  of  turbary  &c.     An  ancient  tenement  and  clofe  were  fevered  *  J*'**^* 
from  the  manor,  and  the  inheritance  of  the  faid  tenement  &c.  and 
alfo  of  the  ms^nor  coming  to  A.     He  granted  the  meffuage  &c.  to" 
the  defendant,  with  all  commons  appurtenant  to  the  faid  meffuage 
&c*    In  trefpafs  for  taking  turf  the  defendant  pleaded^  and  judilicd 
by  an  ufaatumfuit^  that  it  had  been  there  ufed  time  out  of  mindj 
that  every  tenant  for  years  of  Uc.  ufed  to  have  common  of  turbary    [  30  ] 
&C,  and  that  the  mejfuage  tf  r.  was  an,  ancient  meffuage^  and  the 
iiunc  granted  tmto  him  wSk  tdl  commons  appurtenant  to  the  fame  &c. 
It  was  clearly  agreed  bv  all  the  court,  diat  this  prefcription  fo  laid 
Vou  V.  D  with 


^o  Common. 

with  an  ujttafum  was  not  good,  and  judgment  was  given  for  th^ 
plaintiff.    Bulft,  17.  Hill.  7  Jac.  B.  R.  Urymes  v.  Peacock* 

13.  If  Ticopyholdir  prejcribes  to  have  common  in  the  fiilrf  ^.  S» 
he  ought  in  this  cafe  to  prefcribe  in  the  name  of  the  lord.  But  if  he 
prefcribes  to  have  common  in  the  brd^s  wajie^  then  his  prefcription 
IS  to  be  widi  a  ujiiatumfuit.  Per  Fleming  Ch.  J.  Bulft.  19.  Hill. 
7  Jac.  in  cafe  of  Grymes  v.  Peacock. 

14.  Prcfcription  for  every  houjholder  to  have  common  in  alieno 
folois  not  good.     Bulft.  183.  Pafch.  10  Jac.  Ordway  v.  Orme. 

ferownl.  15.  It  was  infifted,  that  in  pleading  common  it  muft  atpear^  that 

J71.  Rich-  the  place  in  quo^  &c.  eft  infra  manerium^  becaufe  the  cuftom  of  the 
Young.  S.C.  n*^<>r  can't  extend  out  ot  the  manor,  but  he  ought  to  prefcribe  la 
but  no  refo- the  lord  of  thc  manor;  curia  adviiare  vult  Hob.  286.  pi.  371. 
lution.        Trin.  16  Jac.  Roberts  v.  Young. 

»Roil.Rep.  16.  In  tro^afs  &c«  for  chaflng  his  gelding,  the  defendant  jufti- 
.  173.  Anon,  fipd  for  damage-feafant  as  in  his  freehold ;  the  plaintiff  replied,  that 
r'.^'.!!I*L  he  was  feifed  of  a  meffuage  and  fuch  lands  in  M.  in  fee,  and  fo  pre- 
s.  c,  and  icribed  to  have  common  m  the  place  whore  &c.  pro  25  magnix 
Bridgman  averiisy  every  year  after  May  day^  and  therefore  put  in  his  gelding 
ttannCT*of "  ^°  "^^  ^*^  common.  It  was  moved  in  arreft  of  judgnpcut,  that  his 
bcafts,  be-  pica  was  not  good,  becaufe  uncertain  what  were  magna  averla ;  but 
fides  flisep  adjudged,  that  it  may  well  be  intended  horfes,  oxen,  kinc,  and  other 
r"*!  '^^aU  '"^^  commonable  beafts,  which  are  known  among  the  peon! e.  there 
be«Ucd  by  fuch  common  phrafe,  and  iffue  be  join'd  and  found,  it  is  good 
magna  a-  enough.  Cro.  J.  580.  pi.  10.  Trin.  18  Jac.  B.  R.  Standred  v. 
*cr»a-  Shoreditch. 

S.C.  cited  17.  In  replevin,  die  'pluintiff  prefcribed  to  have  common  for  a 
by  the  re  mefluage  and  2  acres  of  land  in  a  field  called  W.  ubicumue  &  pojl-* 
l!utw.*'  f^""  hlada  JsT  herha  ibidem  crefentia^  be  cut  and  carried  away^  until 
47o.-lin  the  faid  field,  or  any  part  thereof,  be  refown,  and  that  ante  tcmpus 
trefpafs,  thc  quo  &  poftqttam  the  corn  in  the  faid  field  was  cut  and  carried  away, 
jumfiedfor  ^^  P"^ *"  ^^^  cattle,  &c.  and  becaufe  he  fhcweth,  that  ante  tempus, 
damages  ^nd  doth  mt  Jhew  in  which  year  the  field  wasfown^  and  the  corn  car^ 
fcafant;  the  r/V^  oway^  nor  (hews,  that  the  field  was  not  refown^  nor  any  part 
£f  re  rca.  ^'^^^^^f*  ^Q*"  ^^^  it  >s  not  within  his  prefcription,  it  was  adjudged 
tion%'-*'  f^^  the  defendant.    Cro.  J.  637.   pi.  8.  Pafch.  20  Jac.  B.  R. 

fcribeifor     JackfoH  V.  Bell. 

€«mm»H  until 

tbe  field  toas  fimn^  and  after  U  nvatf.wtiy  &  pofi  hlada  ilia  mtjfa  until  it  wasfotvtt  again ;  and  apda 
demurrer  it  was  faid,  that  this  prelcription  wa«  unreafunable  (via.)  to  ha?c  common  in  l«nd  fowaj 
but  adjudged,  that  the  common  was  not  claimed  by  this  prefcription  until  alter  the  corn  leaped. 
Vent.  21.  Pafch.  21  Car.  B.  R.  Walter  v.  Channer.  ' 

fo^'^whlre'  18.  In  cafe  of  common  appendant  there  needs  no  prefcription  at  all; 
•ppendwTy  ^^^  ^^^  declaration  is  good  without  it.  Palm.  360.  Pafch.  21  Jac, 
was  aiicds'd  B.  R.  Carvil  v.  Holt. 

In  the  de- 
claration to  be  to  thc  fcitc  of  the  manor  and  other  lands,  and  the  plaintiff  did  not  prefcribe  ftr  the 
Other  lands,   but  only  in  the  fcitc,  it  was  adjudgM  for  the  plaintiff.     Palm.  360.  S.  C. 

t46'"s^c^  '9*  ^"  ^''^  *^  plaintiff  declared,  that  diu  fuit  if  adhuc  feifitus 
.djudged.-l  ^^ifi'^*  ^  ^  houfe  &c.  and  fo  prefcrit^,  that  he,  and  all  thofe  whofc 

r^Ua.  |6S.  eftate  he  had  la  the  iiud  boufc  &c.  hM  uTod  to  have  common  in  the 

waftc 


Wafte  of  L.  and  that  die  defendant  &c«  made  coney*t)arroughs  in  OriiTetl  r* 
the  wafte^  quorum  quidem  pramifforum  (not  faying  pratixtu)  he  loft  ^«»  s«  & 
his  common.  ♦  After  judgment  for  the  plaintiff  error  was  afligned^  thi"dffj  ^ 
that  iiuftijitus  was  not  good,  for  diat  may  be  as  well  one  year  as  40 ;  dut.Ji-I 
and  the  Mrord  (prettxtu)  being  left  out,  the  declaration  is  uncertain,  ^^*^-  3Z9« 
.  both  as  to  the  time  and  damages ;  and  therefore  the  judgment  wis  lcTsIp^* 
reverfed.     Godb.  347.  pi.  442.  Trin.  21  Jac.  B.  R.  Lee  v«  GriiTeL  d4^s  not  ap 

pear.    ■ '  ■ 
Jo.  la.  pi.  13.  Mich*  18  Jac*  C  B.  S.  C.  but  $•  P.  does  not  appear       iWln*  16.  Grice  v.  Lecb 
kidu  19  Jac«-in  C.  B.  S.  C.  Judgment  niii. 

ao.  Cafe  &c.  in  which  the  plaintiff  declared  and  prefcribed^r 
cepf  holders  of  30  acres  to  have  common  in  4  acresy  for  certain  beafl^^ 
from  the  \Ji  of  Augujt  to  the  feajl  of  All  Saints^  and  that  he  was  a 
copyholder  of  30  acres ;  and  that  the  defendant  on  the  1  ft  May  had 
indofed  the  faid  4  acres  &c.  After  verdid ;  and  it  was  moved  in 
arreft  of  judgment,  that  the  plaintiff  ought  to  have  prefcribed  for 
cattle  levant  and  couchant ;  fed  non  allocatur,  becaufe  he  had  pre« 
(bribed  generally.  2  Roll.  Rep.  379.  Mich.  21  Jac.  B.  R*  Colfon 
V.  Perry. 

21.  In  Oife  for  the  making  of  a  coney-burrow  in  damage  of  his 
common,  the  plaintiff  prefcribed  to  have  common  omni  ten^ore  anni, 
2nifays  net  quoHbet  anno ;  and  after  verdift  acyudged  good.  Hutt. 
71.  Mich.  21  Jac.  Bickner  v.  Wright. 

22.  Adjudged,  that  a  prefcription  to  have  commorifor  all  his  cattle 
eommonabU  is  not  good,  becaufe  he  may  in  fuch  caCb  put  in  as  many 
|>eaft$  as  he  will ;  but  a  prefcription  to  have  common  for  his  cattle 
fommonablcj  levant  and  couchant  &c*  is  good.  Mar.  83.  pi.  137. 
Pafch.  17  Car.  B.  R.  Say's  cafe. 

23.  In  pleading  prefcription  for  common  it  muft  be  alledged  for  The  want 
beafts  levant  and  couchant^  or  otherwife  the  bar  is  ill.     2  Lutw.  ^^cwral'dc^" 
1359.  Hill.  2  &  3  Jac.  2.  Clerk  v.  Johnfton.  mu^*r,  but 

cured  by 
Verdi^  Lev.  296.  Mich.  x8  Car.  2.  6.  R.  Cheadle  v.  Miller.— ^Sid.  313.  pi.  29.  Chcedley  v. 
Mellor,  S.  C.  adjudged  And  Icvancy  and   couchancy  is  not  fufficicnt  without  property  alfo. 

iSfaow.  328.  pi.  337.  Mich.  35  Car.  a.  B.R.  Manneton  v.  TreviUian.'        But  d^  fpecml proptrtj 
h  [it  fcemsj  fufficient.     See  %  Show.  3x9.  S.  C. 


24«  In  cafe  the  phintiS  declared  upon  a  cuflom  of  commoning  in 
fuch  a  place,  the  defendant  demurred^  for  that  the  cuftom  was  not 
wdl  laid ;  for  the  plaintiff  declares  of  a  cuftom  of  commoning,  tro 
averiisy  viz.  pro  equis^  bobusj  equahus  iff  pullisj  and  the  word  (pullis) 
is  of  an  uncertain  fignification ;  for  it  mayjiprfy  a  calf^  a  lamb^  or 
any  other  young  beaft  orfoujly  and  23  Car.  Segar  and  Dyer's  cafe  was 
cited.  The  court  held  the  exception  good,  and  faid,  that  is  un- 
certain what  is  meant  by  the  word  (pullis),  and  faid,  that  if  the  pre- 
fcription had  been  pro  omnibus  averiis^  it  had  been  good,  and  the 
viz.  (hould  have  been  void  j  but  here  it  is  only  pro  averiis\  there- 
fore nil  capiat  per  billam.     Sty.  289.  Trin.  1651.  B.  R.  Chapman 

V.  Brook. 

25.  PlaintifF  prefcribed  for  all  the  copyholders  of  Bl.  Acre  in  tht 
manor  of  D»  to  have  common  in  A.  The  defendant  demurred,  for 
that  the  plaintiff  ihould  have  prefcribed  in  the  Jord's  name^  A.  be- 

Da  in^ 


^i  Cotnnton* 

thjg  out  of  the  manor;  but  the  trudi  being  diat  A.  was  andentfy  pardit 
and  latifyfiVfr^d  h  the  krdf  the  ^ourt  held,  that  this  does  not  de* 
ftroy  the  cuftom,  but  tfiat  the  cop^older  ought  to  pnfcribi  ftecial-* 
fyj  that  talis  c^nftatud^fuit  tittfucb  a  day^  and  that  afier  toe  lord 
grantid  A.  o^evy  bfc.  as  in  Lutterell's  cafe  on  the  charge  of  a  cor« 
poration.    Keb.  652.,  pi.  28.  Hill.  15  it,  z6  Car.  2.  B.  R.  Davy  v« 

Watts. 

26.  In  trelpafs  the  defendant  jufUficd  damage  feafanti  the  plaintiiF 

pnfcribid  for  common  quibujllbit  duobus  annis^  that  the  ground  was  * 

fswn  with  corny  infimul  concurrentibus^  Ufhen  it  was/own^  and  afier 

ibi  mowing  of  tbefaid  corn  till  it  were  refown^  which  per  Bigland  is 

r  j2  3   a  void  prefcnption,  being  as  well  for  the  time  that  the  ground  is 

fown  as  not,  fed  non  allocatur  efpecialhr  die  trefpafs  being  laid  in  a 

fallow  jear4  and  judgiMieitt  pro  plaintiir.    2  Keb.  4J9 i  •  pi.  41  •  Pafch. 

21  Car*  2.  B.  R*  Chsuller.  v.  Melland. 

27.  There  is  a  difference  in  prefcribing  for  common  appurtenant  and 
ionrniM  in  grofsfans  number  in  a  natural  perfon*  As  to  common  ap« 
purtenant  a  manjbews  bisfeijin  in  fee  of  land  to  which  he  claims  his 
conunon,  and  then  lays  quoaipfe  6  omnes  illi  quorum fiatum  ipfe  ha* 
bety  in  the  fame  land  de  temps  &c.  bqbuit  communiam  fffiura  in  the 
plofi  whereof  &c.  pro  averiisfuis  levant  i^  couchant  on  the  land  to 
which,  &c.  but  die  prefcripdon  for  common  in  grofs  is  where  one 
lays  nofeifm  of  any  land,  but  fay s^  ^od  ipfe  Cff  omnes  antectj^res  fui 
quorum  bores  ipft  eft  do  temps  donty  isfc»  have  bad  common  in  the  place 
where^  itt^  pro  omnibus  averiisfuis^  without  referring  to  any  land, 
and  without  faying  levant  and  couchant,  becaufe  there  is  no  land  on 
which  they  may  be  levant  and  couchant,  or  to  which  the  common 
maybe  appurtenant}  per  Saunders  counfel.  Arg.  i  Saund,  345. 
346.  Mich.  21  Car.  2.  in  cafe  of  Mellor  v.  Spateman. 

Tao  h  i<i.  ^^'  '^^  cujlomary  tenants  of  a  manor  may  allege  a  cuftom  trofota 
MUh.  10.  *  ^  feparaU  paftwnte  in  &c.  quolibet  anno  per  totum  annum,  o(C.  but 
Czr.t.c.B,  if  zny  tenants  €f  the  freehold  3t  common  law  will  claim  any  fuch 
V^y!  P"*^^  ^  benefit,  they  ought  tofhew  their  efiates^  and  to  prefcribe  the 
Coc,  where  name  of  the  tenant  in  fee  bv  a  que  eftate.  Arg.  2  Saund.  326.  Pafctu 
the  plea  wai  23  Car.  2.  in  cafe  of  Hofkins  v.  Robins. 

that  the 

freeh»l«l  and  cu ftomary  tenants  have  had  and  enjoy*d  per  confuetudinem  manerii  folam  Sc  firparalem 
pafturam.  Exception  was  taken  that  this  plea  did  not  fet  forth  die  coAom  of  the  manor,  but  impli- 
•itly,  and  that  it  was  a  double  pica  both  of  the  cuftom  of  the  manor,  and  of  the  claim,  by  reafon  of 
the  cttftom,  which  ought  to  be  feveral,  and  the  court  ihaU  judgr^  and  not  the  jury,  wheJiei  th« 
«Uim  be  according  tp  the  cuftom  alledgcd* 

^  29.  Trefpafs  for  taking  2  mares  in  B.  the  defendant  faid  that  the 
king  was  feifed  of  B.  and  he  took  them  damage  fealant  as  bailiff  to 
die  king.  The  plaintiff  replies  he  was  an  inhabitant  of  C.  and  that 
the  mayor  andburgeffes  of  C.  bad  common  ofeftovers  of  turfs  for  them 
and  for  every  inhabitant  to  bum  in  quibuflibet  mejfuagiisfws.  V  aughan 
faid  tho'  inhabitants  cannot  prelcrlbe  for  common  in  their  own 
names,  they  may  be  capable  of  the  benefit  of  fuch  a  prefcripdon, 
and  as  this  prefcripdon  is  laid  for  the  mayor  andburgeffes,  they  ma/ 
prefcribe  for  them  and  for  the  inhabitants,  and  that  is  the  dlre£don 
given  in  15  E.  4.  29.  by  Litdeton,  judgment  was  given  for  die 
plaiatiff.    Frccm.  Rep.  135.  Mich.  1673.    White  v.  Coleman. 

3o»  Error 


Cottttnon#  33 

30.  Error  upon  a  judgment  in  C.  B.  where  the  plaintiff  declared  %  j«.  xaS. 
in  an  a£Uon  upon  the  cde^  that  ht  had  common  in  the  defendant's  ^*  ^*  J^s* 
Iands»  &  habere  debuit,  &c.    The  defendant  demurred,  becaufe  net  ^°^<4 
/ft  out  Imu  tbi  plaintiff  was  intitUd  to  the  common,  whether  hypre^ 
fcripti^n  or  otherwife  i  notwithftanding  which  judgment  in  C.  B.  was 

for  the  plaindfi^  and  now  the  fame  matter  infifted  on  for  error  here, 
and  the  court  doubted ;  adjornatur.  Vent.  356.  Mich.  33  Car.  a. 
B.  R.  Bound  V.  Brooking. 

31.  Preicription  in  avowry  was  pro  communi  paftura  inftead  of 
pro  communia  pajlura^  and  adjudg'd  ill.  3  LeV.  X04, 105.  Mich.  35 
Car.  ^  C.  B.  Woolton  v.  Salter. 

32.  In  trefpafs  &c.  the  defendant  juftified  damage-feaiant ;  the  ^  .^  . 
^3^n!&f[  prefcribed for  common  for  Jheepi  the  dejendant  traverfed  /Af  Bruges  rf 
prefcriptiony  and  tYi<c]\xTy  found  that  the  plaintiff  had  common  fir^v.  s.  c. 
Jheep^  and  alfofor  cows ;  it  was  objeded  that  this  verdi^  would  not  *  P**^  *"'• 
maintain  this  prefcription,  becaufe  it  was  larger  than  the  prefcrip-  (^  a^°" 
tion  pleaded ;  ^but  the  plaintiff  had  judgment  4  Mod«  89.  Pafch.  4  and  the 
W.  &  M.  in  B.  R.  Bridges  v.  Saer,  «•«"»«  «* 


cowi  are 


ievcral,  dlftina,  and  different.— —Show.  347.  Bniget  t.  Steer,  S.  C.  adjudged  Ibi  the  pUintUr.— 
4  Mod.  99.  S.  C.  adjudged  for  the  plaintiff.  Garth.  219.  Brugei  v.  Searle.  S.  C.  and  the  court 
held  chat  it  was  a  general  veidJA  for  the  plaSntifF,  and  the  finding  for  the  court  is  furplufage  and  void  ) 
Mdea  at  the  adioo  urat  brought  only  for  taking  flieep,  the  piaintifF  might  well  abridge  hit  prefcrip* 
600  at  eo  them  only»  fince  nothing  die  was  in  difpucei  and  finding  u  to  the  cowv  doet  not  falfii^, 
M  ftaads  well  with  the  prefcription. 

*t3«J 

33.  In  cafe  it  was  held  that  a  prefcription  for  an  inhabitant  or  oc^ 
cupier  to  have  common  was  not  eood,  whereupon  the  plaintiff 
brought  a  new  action,  and  declared  upon  a  cu/lom.  The  cafe  was 
areued)  and  the  court  inclined  againft  the  cuuom,  fed  adjornatu^:. 
Lori  Raj-m.  Rep.  405.  Mich.  10  W,  3.  C.  B-    Weekly  v.  Wild- 

man. 

34.  A  man  cannot  prefcribe  for  common  appurtenant  to  afarm^ 
becaufe  it  is  uncertain  what  a  bum  confifts  ot^  whether  of  10  acres 
or  of  100  acres,  but  the  prefcription  ou^ht  to  be  laid  to  a  mefuage 
and  fi>  many  acres  of  land ;  but  if  there  is  an  ancient  farm^  and  the 
fanu  lands  always  occupied  with  itj  a  man  may  have  common  of 
paihmr  to  depafture  his  cattle  tilling  that  &rm;  per  Hok,  Ch.  J.  at 
Winchefter  affifes,  xo  W.  3.  Lord  Raym.  Rep,  726.  Hockley  v. 

Lambf 

35^  Cuftomory  freeholders  may  prefcribe  for  common  by  a  qua 
eftate.  a  Lord  Raym.  Rep.  n88.  Trin.  4  Annae,  in  cafe  of  FoUct 
V.  Troake. 

[For  more  0/ common  in  general^  fee  A^Jlions  (N.  b.)  Aifife  (D)  Co- 
pybold.  Inhabitants  (B)  Levand  and  Couchant,  Nuiance,  Profit  0 

Apprender,  and  other  proper  titles* 
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C^.  Commoner. 


(A)  Commoner.     [His  Intereft  in  the  Common  j 

and]  what  Things  he  may  da^ 

Cro.j.i9S.  [i.TF  a  &r// of  a  common  makes  coney-^hurrowf  m  the  common, 
pi.  ai.  JL  andjlores  them  with  conies^  though  he  hath  no  warren^  yet  the 

G  **ffd!"  ^*  commoners  cannot  juftify  the  killing  the  conies  that  they  may  not  cn- 
S.'c.  The  creafc,  to  the  prejudice  of  the  common,  Mich,  5  Jac,  B,  R.  bc«f 
Court  00  the  tween  Hodfon  and  Gr/Vy^/ adjudged.] 

«rft  motion  ''  . 

^vere  of  opinion  againft  the  plaintifF,  becaufe  conies  are  ferae  naturs,  but  afterwards  til  the  jufticei 
adjudgM  tor  the  plaintiflf}  for  a  commoner  has  nothing  to  do  with  the  land  but  to  put  in  his  cattle, 
and  may  not  meddle  with  any  thing  of  the  lord's  there,  and  as  the  lord  may  have  great  beafls  there, 
fo  h^may  have  beafts  of  warren,  and  the  commoner  cannot  defVroy  them.*'— Yelv.  104,  X05.  Hod- 
fiefden  v«  Grefil  S,  C.  adjudged  \  for  tba*  the  owner  of  the  foil  has  no  property  in  the  comet,  yef 
fo  long  as  they  are  in  the  land  ht  has  pofTef&on,  which  is  good  againfl  the  commoner)  and  conies  ara 
matter  of  profit  to  the  owner  of  the  foii  for  houfekeeping.  ■■  Btownl  208.  Holdefden  v.  Ciefil^ 
S.  C.  but  fcems  only  a  tranQation  ofYehr.i>-  Bricgm.  10.  cites  S.  P.  aHjudg'd  M>ch.  5  Jac.  aiui 
tfeems  to  Inf^end  S.  C.  ■  S.  C.  ciled  Lutw.  ic8.  ■  The  commoner  m<iy  have  a£iion  en  the  cafe,  or 
tn  affize  for  putting  the  conies  upon  the  land,  if  the  owner  of  the  land  leave«  not  fiifHcicnt  common* 
|br  the  commoner's  cattle  ;  but  he  cannot  juftify  killing  the  conies.  %  Le.  ici .  203.  pi.  254.  Mich* 
•9  YXiz,  B.  Ri  Anon.  ^Qodb.  122    pU  144.  HUl.  29  £|iz.  B.  R>  ContryV  ca^  feeros  to  bo 

S*  C.  and  adjuJgM  that  the  commoner  cannot  kill  the  conies.-  ■  4  Le.  7.  pi.  32,  Trin,  ^  ^llz,' 
Ould  ▼•  Conye.  S.  P.  adjudgM. 

*  C  34  ] 

»Bul(l.ii5.  [^'  [Afii]  y  the  lord  of  a  common  makes  eoney^burrows  in  the 
Carrili  v.  common,  and  ftoreft  them  with  conies,  by  which  the  commoners  can^ 
Pack.  s.  c.  not  have  fhjfficient  common^  yet  the  commoners  cannot  jujiify  the  JtiU 
Brw-nhiT?  '"^'^  ^^^  conies,  but  ought  to  bring  their  ajjife  or  aSlion  againft  the 
Carrili  V.  lord,  for  they  cannot  be  their  own  judges,  dubitatur,  Trin,  if 
Baktr.S.C.  Jac.  B,  R.  between  *  Carrel  plaintiff,  and  Park  and  Baker  de«^ 
Jiion^of  the '  fendants,  Mich,  5  Jac.  B,  R,  t>etween  f  Hodfon  and  Grijffl^  per 
court  feem'd  curiam, 

to  incline  for 

the  plaint'ilT,  but  that  for  a  fault  tn  the  pleading  difcover^d  by  Haughton  T.  all  was  difcontinued. 

<f>  Cro.  J.  195.  pi.  21.  S«  C.  adjudged.  -Yelv.  104,  105.  S.  C.  the  commoner  in  jpafe  of  f«r^ 

charge  may  have  a^ion  on  the  cafe.— — Brownl  20S.  S.  C,  &  S.  p. 

«Bulft.ii5.  [3,  So  although  the  Jheep  of  the  commoners  are  kilted  by  fa^Mt  rnt§ 
Tacr*Carril  ^^^  f^'^  coney-hurrrnvs  fo  made  by  the  lord,  yet  they  cannot  jufiify  the 
T.  Pack,  digging  of  the  land,  and  flopping  them^  for  the  caufe^rfwefaid,  Trin, 
feems  to  be  j  i  Jac,  B.  R.  dubitatur.  J 

the  cafe  in- 

unded  &  S.  ?.  there  adjudged  for  the  plain tiff.«-*^Brownl.  2x7,  Carrlll  t.  Baker,  S.  d    ■■  See  th^ 

fioles  at  |»ic<i  2« 
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[4*  If  7.  5.  bath  land  adjoining  to  the  land  of  y,  i>,  in  whUh  ow.  jia. 

y.  A^  hath  common  offafture^  and  J>  S.  makes^  coney-burrows  in  his  PdJing  v.' 

land,  aTidJlores  them  with  conieSy   which  come  into  the  land  of  J.  D,  ^^ngdon. 

7.  A^  who  hath  the  common  of  pafture,  cannot  there  kill  the  conies  j  j  J^.ij  ^^^ 

becaufe  he  hath  nothing  to  do  there  but  take  the  grafs  with  thecontesare 

mouth  of  his  cattle.     Mich,  43,  44  Eliz.  B.  R,  between  *  Bellowe  ^^^^«  ^^ 

and  Lougbdon;2Ld]\idgGd.     Mich.  1 0  Car.  B.  R.  between  +  Ever/ley  ^?,7'1!^ 

ITM  fViiJtinjTn  adjudged,     [ButJ  fuch  a  commoner  brought  an  ac-  Uecr,  and 

tion  upon  the  cafe  againjl  J,  S,  who  without  any  lawful  grant  or  ^^^  ^"^^  ^o 

prefcription,  had  ftored  the  land  adjoining  with  conies,   by  which  ^^^  J^™[^*** 

the  conies  came  into  the  land  where  he  had  common,  per  quod  he  vermin 

loft  his  coaimon,  and  adjudged  that  the  a£iion  does  not  lie^  and  a  ^^'c^  may 

judgment  given  in  banco  reverfed  accordingly  in  tiiis  cafe  in  a  writ  ^|.o*^£ 

of  error,  and  the  court  gave  the  reafon,  becaufe  the  commoner  may  87;).  pi.  i'. 

kill  the  conies^    Intratur,  Ilill.  8  Car.  B.  R.  Rot.  302.J  ?.  c.  ad- 

judged ac- 
cordingly—i^^iS.  C.  cited  Cro.  J.  pi.  2|.-— S«  C.  cited  Yclv.  105.    1  1  %  Btilft.  X26.  S.  C«  cited.        ■ 
Bruwril^  S08.  cites  S.  C. 

t  Jo.  556  pi.  5.  Hindiey  v.  Willcinfon.  S.  C.  adjudg*d  for  the  commoner  In  C.  B.  but  that  judg- 
ment was  rererfed  in  B.  R.'.  Cro.  C.  387.  pi.  20.  S.  C.  fays  the  cafe  in  C.  B.  pafTed  fub  filcntio, 
ani  the  judgment  there  was  reverfed  in  C.  B.  See  Tit.  A^ons.  (N.  b.)  pi.  9.  S.  C.  and  th^ 

■ocn  thne* 

[5,  A  commoner  may  juftify  the  taking  of  the  cattle  ofaffranger  •Br.  jofti* 
damage  feafant  upon  the  common,  is  his  own  namcy  for  the  intereft  ^^*^*!">  ?*• 
which  he  has  in  the  common,  *  15  H.  7.  2,  b.  12,  13.  b.  per  cu-  ii. 'c—Br. 
nam.     14  H*  7.  3.  b.  Co.  9.  Marfs  Cafe^  112.  bt  F.  N.  B.  128.  common 
(C.)  10  E.  4.  4.  1 3  H.  7. 15.  b.  agreed.]  ^;^;i^^) 

7-  IS-  S.  P.  but  be  ilAlI  not  have  adion  of  trefpafs,  nor  (hall  any  othar  have  fuch  a£lion  but  the  pof- 
^cilbr  of  the  fail.-— 9  Kq*.  1 12.  b.  refolved,'  and  the  court  faid  it  is  evident  that  he  may  talce  the  beads 
of  a  ftronger  damage- lajpint,  an4  cites  it  as  fo  held  in  24  £•  3. 42.  a.  46  £.  3.  23.  b.  15  H.  7.  2.  a* 
b.  &  12.  b.  ■        S.  P.  admitted  by  Coke  Ch.  J.  %  Brownl.   148,  149.   ■  ■   S.  P.  per  cur.  Yeiv.  104* 

m  cafe  of  Hoddcfdcn  v.  Grefjl Yclv.  130.  S.  P.-^— 2  Bulft.  117.  S.  P S.  P.  agreed  Arg. 

Bridgm.  10. Godb.  123.  Arg.  S.  P.  cites  15  H.  7.— Adjodg'd  that  if  the  cartlc  of  a  ftrangcr 

eicapes  in:o  the  common,  Axt  commoner  may  diftrain  them  damage  feafant  as  well  as  when  they  ar« 
put  into  the  common.  Godb.  185.  pi.  265.  HiU.  9  Jac.  C.  B.  Morrises  cafe.  9  Rep.  112.  a.  in 
Idary'a  cafe«     S*  C.  refolv*d  accordingly. 

r  35  ] 

[6.  If  there  be  a  cufom  that  a  clofe  ought  to  liefrejh  and  hained  in  trcfpafs 
every  fecond  yearj  till  Lady-day ^  after  the  corn  cut  and  carried  away ^  ^^^  taking 
and  7.  S.  hath  ufcd  time  out  of  mind  to  have  comfnon  in  the  [aid  clofe  brought  V 
after  Lady-dayy  till  it  is  fowed  again  with  corn,  for  his  cattle  levant  th=  lord,  the 
and  couchant  upon  a  certain  tenement,  as  appurtenant  thereto,  in  this  ^^(cndant 
cafe,  if  the  lord  of  the  foil  of  the  faid  clofe  puts  in  his  cattle  in  the  faid  i",^^  * 
clofe,  againfl  the  cu/lom,  when  it  ought  to  liefrejh  and  hained  by  the  the  lord  till 
cuftoro,  the  faid  J.  S.  though  he  but  a  commoner,  yet  may  take  r^-^-n 
the  cattle  of  the  lord  there  damage  feafant,  and  (*)  juftify  it  in  an  •F0I.4C6. 
action  of  trcfpafs  brought  againft  him  by  the  lord  of  the  clofe  where  ^-^^^'-^ 
he  took  the  cattle,  for  the  common  will  be  the  worfc  if  the  lord  may  ^ay  Sd  the 
cat  the  grafs  before  the  common  is  to  be  taken  by  the  cuftom.  place  where 
Mich-   14  Car.  between  ^rulock  and  White,  adjudged,  this  being  jn^«}y  t« 
moved  in  arreft  of  judgment.    Intratur.  Trin.  14  Car.  Rot.  1212.  ^^^^l^^S 

B»  R.  J  »' "  «>"»: 

**  .  •  nion  to  the 

HmM.  pKaintiflT  then  can  put  m  3  hotfes  only,  and  becaufe  the  plaintiff  put  in  mow,  the  defendant 
^  u  Utf  CMmBMier  took  chcn  damage  lealiamt.    f  cnncr,  YfptTsa,  ani  C  99At  hsld  luch  taking  da- 

D  4  »*«^ 
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nageftaftJHpod ;  ^fn  by  tke  eiiAom  the  lord  is  tied  up  to  hii  ftint,  and  the  eommooen  hare  np^thap 
jemedf  but  by  diftraining  ;  and  the  cuftom  here  has  made  the  lord  at  mere  a  ftranger  as  any  other 
perfon ;  ^nt  the  Ch.  J.  and  YelvcMon  doubted  thereof,  and  thought  the  defendant  fltould  Ukewif^ 
nave  alledged  a  cuftom  and  uTage  alfo  to  diftrain  the  beafts  of  the  lord,  and  then  it  had  been  good^ 
Yelv.  119.  Trin.  6  Jac.  B*  R*  Kenrick  ▼•  Pargiter«;'  Cro»  Tat*  208.  pi.  ^.  Kenrick  v.  Pargiter* 
S*  C«  the  court  divided  t  and  i,  and  Crook  does  not  mention  hifnfelf.x  Brownl.  187.  S.  C.  feemt 
a  tranilation  of  Yelverton.  .  Noy  130.  S.  C.  the  cuftom  to  ftint  the  lord  was  adjudged  80od| 
but  it  feem*d  that  the  cuAoro  to  diftrain  the  cattle  •f  the  lord  ihould  b«t  aHedged.>  Cro.  J.  %$j^ 
|a  pi.  {5.  8.  C.  cited  per  cur,  as  refoiTcd  that  one  m«n  niay  prefcpbc  to  haye  the  fole  paihirage  in  fuch 
a  place  from  fuch  a  time  to  fuch  a  time,  exdufive  of  the  owner  of  the  (bilf 

It  was  agreed  that  if  the  lord  of  the  wafte  does  furchaige  the  common,  the  coqunoner  canftpt  drive 
his  cattle  off  the  common|  or  diftrain  them  damage- feaunt,  as  he  may  the  cattle  of  a  ftranger^  but 
the  remedy  againft  tha(  lor4  it  eithef  an  a(B|e  of  an  g^oo  on  the  cafe.  Godb*  182.  fi.  25$.  Mich* 
9  Ja^*  C.  B.  Anoa.  ^ 

4 

[7.  A  cenmiBner  in  an  ;i£Kpn  of  trefpafs  C0ttn9t  jufiify  hh  comng 
,  tbtre  with  an  intent  to  put  ifi  his  cattle  therei  if  he  does  not  put  them 
in.    P-  17  JaCf  B.  between  Sir  Henry.  Spibnan  and  Herndt^e^  ad«« 
Judged,] 

[8,  Bui  the  commoner  may  ju/fify  his  coming  to  fee  if  thepaftur^ 
in  it  to  befit  t$  receive  his  cattle.    P.  17  Jac,  B.] 
8  P.  br  [9'  If  A  have  common  of  efiovers  in  the  woods  off.  S^  and  %  A 

Popham»  cites  party  or  all  of  the  wood,  yet  I  cannot  take  any  part  of  tbii 
end  judg.  ^hich  is  cuty  but  (hall  be  put  to  my  affife  or  cafe,  as  my  eftate  is, 
Jwdi'ngw.  I*'  ^7  J^*  ^«  t)etwepn  5/r  Henry  SpHman  and  HermiHge^  per  cu« 
Cro.E.8io.  riam,] 

{>l.  i4.Parch. 

43  £lia  B.  R.  Baffet  v.  Maynard.i.i  .S.  f  •  refolved.  5  Rep.  1^.  a.  Pafch.  43  EIis.  B.  R.  Sir  Tho. 
Palmer*s  cafe.  S.  C.  Mo.  69 z.  pi.  955.  S.  C.  adjudgM  in  B.  R.  and  affirmed  in  the  Exchequer- 
Chamber.— ——S.  C.  cited  Velv.  188.  per  cur  n  S.  C  cited  Brownl  220...  ■■?  jjfamao  ha^ 
common  of  eftovers  in  the  vood  of  another  in  fee,  or  U.t  lifi;,  and  the  owner  o(  t)^  wood  or  any  other 
cuts  down  all  the  vn>od,  he  who'^ought  to  h  jve  the  eftoyers  ihall  have  aflife,  for  k^  is  a  di^eifm  of  hi^ 
common,  cites  F.  N.  B.  58.  ^59    2nd  if  he  has  only  a  term  in  the  eftovers,  he  ilkall  have  action  upoq 

his  cafe  i    per.cur*  9  Rep.  ita  b.  Trin    \o  Ja-.  in  Mary's  cafe.-^ '. — An  a^^H^A  will  lie*  againft  th^ 

)ord  tor  cutting  down  the  bqdy  of  a  tree  >yhcn  the  tenant  ftiould  ha?e  the  loppings.    Brownl.  ;97» 

♦  Br.  com-  [jo.  If  a  common  every  year  in  a  flood  is  furroiinded  M'ith  wa«i 
rip'cltct'*  ^^^^  y^^  ^^  commoner  cannot  make  a  trench  in  the  foil  to  avoid  th^ 
s.  c.  that  ivatery  becaufe  he  has  nothing  to  do  with  the  foil,  but  only  to  take 
this  point    the  grafs  \vlth  the  mouth  of  hjs  tattle,     ♦  |2i  H,  8,  2.  13  H.  8,  15. 
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tail  aojudg'd.  2  Bulft.,iz6.  Arg.  cites  13  H.  8.  S.  P.  that  the  court  was  divided  s  againft  ly  iq 
tnat  a  commoner  may  reform  what  is  amWt,  and  to  the  prejudice  of  the  common*  but  not  to  meddle 
with  the  f'Ml  de  novo.*— Godh.  52*  pi*  65,  cites  ti  A;  13  H.  8.  that  a  commoner  cannot  meddle 

with  the  r<*il. But  tho*  he  cannot  meddle  with  the  foil,  as  digging  a  trench,  yet  if  he  amends  and 

rcpiirs  a  thing  abufed  it  is  no  trefpafs,  and  therefore  jf  the  land  be  full  of  mole  bills,  he  may  dij; 
fhcm  d'twn  \  Arg.  Brownl.  228.  cjtcs  13  H.  9*  >nd  4a  AfT.  if  the  lord  makes  a  heJge  the  commonei 
may  pull  it  d*iwn  }  fo  if  the  lord  makes  a  p<^nd  in  the  land,  the  c6mmoner  may  dig  and  l^t  the  wa- 
ter out.  And  fo  if  hoies  were  du^  in  the  common  |ong  ago  in  damage  and  hurt  of  tilt  land,  th* 
commoner  inay  put  the  earth,  lo  dug  out,  int^j  the  holes  again ^  '  He  cannot  make  a  fenct  9r  ditth 
to  let  out  tke  ivatn^  which  fpoils  the  common.  Arg:  Bridgm.  i€.  Trin.  19  Jac.  But  in  fuch  caie 
hr  n:ayjuji:jyy  i^y  j^y^'l  ''<"  t^'^  comrKcnen^  time  out  of  minii,  have  vfed  to  dtg  the  land  to  let  9ut  ttt 
WJUr,  that  lie  may  the  better  take  his  common  with  ois  cattle.  Codb.  i8a.  pi.  258.  Mich.  9.  Jac. 
C.  B.  held  per  tot.  Cut.  Anon.r— -Sid.  251.  pi.  acVafch.  17  Car.  %.  as  added  a  quzre  to  this  pur« 
pole,  afld  lays,  it  i'  ^o  uf<^d  in  the  moors  in  Somerfetftiire.  The  cafe  was,  th'  lord  brought  trefpafs 
%^-.;inft  iconmio.r.er  for  filling  up  a  French  in  the  common  dug  by  the  lord,  and  the  court  held,  that  the 
action  lies  j  for  a  commoner  cannot  cuujnoie-hillt  nor  bufi>ei  in  the  conamon,  i|or  makf  fiih-ponds^ 
as  has  been  adjudg*d^  though  they  are  a£ls  of  improvement.     Howard  v.  Spencer. 

♦[36  J 

'  1  r .  He  who  is  dij^ifed  of  the  land  to  which  common  is  appeiifjanf^ 
cannot  tiji  the  comnm^^efon  that  hi  has  recovered  the  land  to  vAkidti 
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&e.  for  the  common  ihall  not  be  doubly  pefterM.    Bn  Common^ 
pi.  34.  cites  19  H.  6.  33* 

12.  In  trefpafs,  by  three  juftices  where  a  man  bat  20  haif  of 
Vi^oed  yearly  to  be  cut  in  N^  10  to  bum^  and  |0  to  npair  fakf^  and  t9 
make  new  pales,  he  may  take  for  reparation  or  (o  make  pales,  though 
his  pales  need  no  reparation  \  becaufe  he  mgy  referve  themto  feajon 
tbenij  and  dien  make  pales  thereof^  and  e  contra  of  Houfeboot  and 
Hayboot ;  for  this  flball  be  intended' where  it  wants  reparation.  £r. 
Common,  pi,  32.  cites  10  £•  4.  3. 

13.  Bnt  ifh^  puts  any  of  them  t0  another  ufiy  trefpafs  lies.    Br« 
Common,  pi,  32.  cites  10  £.  4.  3. 

14.  Where  I  have  common  in  another's  land,  and  the  $wnfr  makes  Se  of  am^ 
a  hedge  in  the  land  where  the  common  is, I  may  break  all  the  hedge.  Xlt'^e^ 
Br.  Common,  pi.  9.  cites  15  H,  7. 10.  «nd  the  tr^ 

nant  of  tbt 
fell  where  the  common  is,  mfikit  a  beJge  in  the  hnd  where  the  €9mmen  Uf  I  may  hreak  sllthebedgt^ 
axkd  jet  he  aaay  approve  or  inclofe  a  ctrtain  parpd  well  enough.   Br.  common^  pi.  15.  cites  11  H.  7* 

15.  But  if  he  inclofes  all  the  land  in  which  the  common  is,  by  Br.  com- 
waking  of  the  hedge  in  other  land  which  invirons  the  land  in  which  ^^*I^'^ 
the  common  /V,  I  cannot  break  all  the  hedge,  but  only,parceL^  to  have 

a  way  to  the  land  where  the  common  is ;  and  this  is  the  diverfity  j 
per  cur.     Br.  Common,  pi.  9,  cites  15  H.  7.  io« 

16.  If  all  the  inhabitants  of  a  town  prcjcrjbe  to  have  common  in 
fucb  afield  after  harvejl^  and  one  particular  many  who  has  freehold 
land  within  the  faid  field  fowedy  will  not  within  convenient  time  ga^ 
iher  in  bis  corny  but  funer  the  fame  to  continue  there  on  purpofo 
to  bar  the  inhabitants  of  their  common,  the  inhabiunCs  may  put  in 
their  cattle,  and  if  they  eat  his  corn,  he  has  no  remedy.  Arg.  2  Le« 
202,  203.  ^.  254.  Mich.  29  Eliz.  B.  R.  cites  21  H.  6. 

17.  In  trefpafs  quare  claufum  fregit,  U  folum  fodit  \  the  defendant 
juftifiesy  that  he  and  his  anceftors,  and  all  who^  eftate  he  had  in  a 
cottage,  have  ufed  to  have  common  of  turbaryy  to  dig  and  fell  ad 
Kbitumy  as  belonging  to  the  houfe,  &c,  and  adjudged  that  tis  aa 
ill  plea ;  for  fuch  a  common  as  abovefaid  is  an  intereft  and  a  Frank* 
tenement.  See  7  Aflife  4,  and  is  repugnant  in  itfelf  $  for  a  com-* 
mon  appertaining  to  a  houfe,  ought  to  be  fpent  in  the  houfe,  and 
not  fold  abroad)  and  judgment  accordingly.  Noy  145,  Valentino 
▼.  Penny. 

18.  in  trefpg^  by  the  lord,  the  defendant  juftified  the  taking  die  Xoy  X30« 
cattle  damage  feafant,  fetting  forth  a  cuflomy  that  the  plaintiffs  who  ?•  ^-  ^z^ 
was  lord  <f the  manory  had  the  file  right  to  the  place  where  ^c.  intirely^^^^^ 
to  bimfelfy  until  Lammas-dayy  but  that  aflerwards  it  was  common  to  is  good ;  but 
the  tenantSy  fo  as  the  plaintiff  could  put  in  three  horfeSy  and  no  more\  *J*^*?**^ 
and  becaufe  afier  Lanums-dayy  &c,  he  put  in  morty  the  defendant      jj^  \^  ,|^ 
took  them  damage  feafant.    T'his  cuflom  was  found  for  the  defen-   [  37  1 
^t.    It  was  J^pv'd,  that  defendant  being  only  a  commoner,  could  lege  the  cuf* 
not  take  the  carae,  and  the  place  where,  &c,  is  the  foil  of  the  plain-  ^^'^^^ 
tiff,  fo  as  bis  cattle  cannot  be  damage  feafant  on  his  own  foil.   Two  dSt'of  the 

juftjkes  held  the  taking  good,  becaufe  the  lord  is  to  be  excluded  by  ownem  of 
cuftom  for  all  but  his  itint^  and  the  commoners  have  no  other  remedy  ^^  fame 
to  prcicrv^  their  right  j  but  two  other  judges  doubted,  becaufe  the  yewTil^. 

com- 
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Kinrick  t.  commoncfs  ought  not  only  to  Jbew  the  cuftom^  lut  alfo  theufagt^  t9 
Pargitcr,     dtftrain  the  lord*s  cattU damage  ftafant  when  he  exceeded  his  ftint, ' 
tiia^'  ^^u  ^^^'  J-  ^^^*  P^'  '•  '^^^^'  6  Jac.  B.  R.  Kenrick  v.  Pargitcr. 

cesy  VIZ.  Fenner,  WUliams,  and  Crook,  held  ths  taking  the  lord*s  beads  damage  /eafant  to  befoodg 
for  the  reafoos  given  in  Cro.  J.  and  that  the  cuilom  here  has  made  the  lord  as  mere  a  ftrangcr  as  %ny 
other  perfon,  and  no  doubt  but  the  commoner  may  take  a  ftrangn^^s  bcaftt  damage  feafant;  but  die 
Chief  Juftice  and  Yelvertoo  doubted,  and  that  they-  ought  to  have  alledgcd  a  cuftom  to  diftrain  the 
lord's  beafh,  and  then  it  had  been  good ;  Quod  Nota  ■  DrownL  187.  S.  C.  in  totidem  verbis.  ■» 
BrownL  60.  S.C.  fays,  that  judgment  was  g.veo  for  the  plaintiff  by  all  the  juillce«  upon  the  plea4<v 
ingit  and  they  moved  die  parties  to  replead, 

» 

Browni.ftto  19.  If  a  grant  be  made  to  J.  S*  of  common^  and  after  thofaid 
f '  ^  ^IIi  8""^'  ^^  grantor  ere^f  ajiack  of  corn  tberey  the  grantee  may  put  in 
•  tranflft/  ^'^  cattk^  to  ufe  his  common,  and  may  ufe  the  whole  place  for  his 
tion  of  Yelf.  common,  and  eat  the  hay.  Refolv'd.  But  for  want  of  (hewing 
^""^"*' J*  the  indenture  of  grant,  which  is  the  ground  of  his  tide,  judgment 
sxiaccttd-  ^''^s  g^v^  againft  him,  Yelv,  201.  Hill,  8  Jac.  B.  R.  Farmer  v, 
isgiy.         Hunt. 

Yelvi  187.  ^0.  Trc(pafs  for  carrying  away  30  load  of  thorns  in  a  place 
Dewciu  v.  called  the  common  wafte,  the  defendant  juftifies  for  that  be  was  feifed 
^^^  of  a  mefluaee  and  3  acres  of  land,  and  that  he  and  all  thofe,  &c.  have- 
judg'dac*  ufed  to  cut  down  omrns  fpinas  crejcentes  upon  the  Jaid  place^  tofpend 
cordingly,—  tn  their  boufeSj  or  about  thefaidlandsj  as  pertaining  to  the  faid  boufe 
BrowDl.ai9.  ^ff^d  lands  \  the  plaintiff  replied  that  R,  S.  was  feifed  in  fee  of  the  ma- 
feemtonlya  ^^^  ^  ^*  whcreof,  &C,  and  granted  licence  to  him  to  take  die 
tranilation  thoms,  whereupon  he  cut  them  down,  and  the  defendant  afterwards 
of  Yeiv-—  took  them.  It  was  held  that  the  lord  may  not  cut  down  any  thorns, 
i.^l^d-^'  ^^  licence  any  other  to  tut  them,  for  that  his  prefcripdon  excludes 
judgMac-  the  lord;  ^vfif  the  defendant  had  claimed  common  of  efiovers  only^ 
cordingiy.  (hen  if  the  lord  had  firft  cut  down  the  thorns,  the  commoner  might 
.not  take  them,  vidierefore  it  was  adjudged  for  the  defenc^t.  Cro.  J, 
256.  pi.  15.  Mich.  8  Jac.  B.  R.  Uowglas  v,  Kendal,* 
Vei?.  iSe.  21.  A  man  had  common  for  his  cattle  levaal  and  couAant  upon 
S.  C.  and  his  lands  in  afield  called  B.  when  it  was  n6t  Jowed  with  corny  and  ht 
?'  ^"**  t^  put  in  his  catde  when  part  of  it  wasfovSd\  chc  court  held  that  fow* 
o^niyatranf-  ^^%  parcel  of  the  field  (hould  not  hinder  him  from  ufmg  his  com- 
lation.  mbn  in  the  refidue,  becaufe  part  of  the  field  might  be  fowed  by 
Covin,  on  purpofe  to  hinder  the  commoner  from  taking  his  com- 
mon.    Brownl.  189.  Mich.  8  Jac.     Trudock  v,  Rigfby. 

O/l,  A  commoner  caiuiot  generally  juftify  the  cutting  andcarry^ 

ing  away  bujhes  from  the  common,  but  by  a  fpecial  prefctiption  he 

n^y  juftify  the  fame;  per  tot  Cur.  Godb.  182.  pi.  258-  Mich.  ^ 

Jac.  C.  B.  Anon. 

Cro.  E.463.      X3.  The  king  cannot  grant  free  warran  to  the  prejudice  of  a  com-^ 

(^''«)  P  k*   tnoner.    2  Jo.  5.  Arg.  &  adngiltcd.  Trin.  21  Car.  2.  C.  B.  in  cafe  of 

popham,  ^   Timbcrley  v.  How.  cites  3  Cro.  462.  Higham  v.  Beft ;  and  faid  tbac 

that  by  fucb  the  grant  cannot  enable  the  grantee  to  eredt  an  houit. 

grant  with- 
in my  manor  of  D.  I  Aall  have  it  within  my  own  demefnea  only ;  for  if  otherwlfc)  the  queen  ihoul4 
impoVe  a  chaip:  upon  another  perfon,  which  the  law  will  not  folder. 

*         t 

r  38  ]  24.  Commoner  may  abate  hedges  made  on  his  common,  for  that 
iS  not  a  meddling  with  the  foil,  but  only  apulling  down  the  eret^'^ 
tion.    2  Mod.  65.  Hfll.  27  &  28.  Car.  2.  C.  B.  Mufon  v.  Cx(ar. 

2^,  The 
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a$.  The  lord  or  commoner  may  drive  tbi  Uafii  of  a  eommoner  But  com- 
iiux*d  with  the  beafts  ofajiranger  to  a  coavenient  place  to  fever  n»owcaiH 
them,  and  may  drive  the  beafts  of  the  ftranger  out  of  the  common  b^ft^^f  [^ 
widM>ut  any  cuftom.    3  Lev*  40.  Hill,  33  Cart  2.  C«  B»  Thomas  lordoff^he 

V|  Nichols,  '    common,  tfg 

4iilreinthe!Dii 
dunagc  feafanty  as  he  may  the  cattle  of  a  ftranger.  But  the  remedy  agalnft  tbt  lord  is  «Itbtf  an  a& 
£se  or  an  a^on  upon  the  cjfe.     Godb.  i%%,  pi.  ijS*  Mich.  9  Jac.  C.  B.  Anon. 

26.  Trefpafe  for  burning  turfs  defendant  juftifies  that  the  turfs 
were  on  the  land  where  he  has  common  (and  fhews  title  to  it)  and 
for  damage  feafant  he  burnt  the  turfs.  Adjudg'd  on  demurrer  that 
defendant  can't  burn  the  tuHs  for  this  caufe.  2  Jo.  193.  Pafeh.  34. 
Car.  2.  B.  R.  Bromhall  v.  Norton. 

27.  A.  has  right  of  common  in  fuch  a  clofe^  which  belongs  to  B. 
uho  iiff'^r  the  com  taken  awayfiws  peafe  in  it;  he  cannot  by  fuch  a 
trick  deprive  A.  of  the  benefit  of  his  common.  Per  cur.  Z2Mod« 
648.  Trin.  6  W.  and  M.  Anon. 

28.  If  a  ftranger  who  had  no  right  of  common  put  in  cattle,  any 
commoner  might  diftrain.  Freem.  Rep,  273.  pi.  300.  Fafirh,  1690. 
Pixoa  v.  James« 


(R)  Adions,     By  and  againft  Commoners. 

I.  'T*Hel.  Dig,  67.  Lib.  8.  cap.  5.  S.  14  lays,  that  in  Bradon,  235* 
-*     there  is  a  writ  of  entry  of  fur  dijeijin  of  common  of  pafture^ 
and  of  odier  things. 

2.  The  clear  opinion  of  the  court  was,  that  a  man  fhall  not  hm9 
writ  oi  entry  in  ngiure  of  afftje  of  common  of  pafture.  Thel.  Dig. 
67.  Lib.  8,  c^.«s.  S.  1 5.  Cites  12  £.  2.  Dower  16  j.  and  that  fo  was 
the  opinion  of  Ficzh.  Pafch.  27  H.  8.  12.  that  no  praecipe  quod  red- 
dat  lies  of  common  of  pafture ;  but  Shelley  held  that  it  lies  againft  a 
pernor  &c.  As  to  plaint  of  common  inailife,  feeinailife)  plaint,  in 
quod  permitut  in  Fitzh. 

1,  Note  that  a  commoner  fliall  not  have  an  action  of  trefpafsfor  Br.eummoii 
trefiefs  which  afiranger  does  in  the  foily  for  he  is  not  fcifcd  of  the  foil.  J^  c.t!L^ 
fir.  trefpa&y  pi.  233.  cites  22  AC  48*  Brid^m.  i«. 

tires  S.C. 


k  IX  H.  a.  2.— Br.  common,  pk  40,  [m]  S.  P.  cite*  15  H.  7.  13,— Ibid.  pL  36.  [35.]  citcaS.  O, 
4^  5  H.  7.  2.  «r  44  E.  3. 41,— -IWd.  pi.  40»  [39*]  S.  P.  citei  15  H.  7.  13. 

4*  He  may  avow  for  damage  feafant.    Ibid,  cites  24  E.  3. 42. 

5.  If  I  have  a  common  upon  another  man's  land,  and  the  tertenant  if  the  le^ 
pkught  the  landj  I  fhall  have  aflife  of  common.  Pet  Markham.  Br.  mntpiw^bt 
aififc,pl.42.cites^H.4-ii.  ,    '^,^,1'^ 

htve  coomon  of  paf^xVb  I  may  have  A^m  on  the  tafi  in  MStnn  §f  a  fodptmUut*    Arg,  Oodh* 
124.  fiffea  a  H.  7.  and  4  £.  4« 

6.  Note,  by  the  ft^  W.  2,  cap.  25.  JJfife  lies  of  common  and  if  hrd  ap^ 
ecfaer  profits  apprcndre,  but  not  of  a  way;  and  per  Scot,  for  ^i/-^''T^^ 
titrU/fg  of  a  way  to  my  common^  aflife  lies  of  die  common*  Br.  com»  J^^vc  a>m! 

Don,  pi.  3  J.    cHtS  1 1  H.  4«  25.  26.  »•»,  and 


3^  t  Commoner* 

dan  mt  Itmn  m«my  wey^  \y  which  I  im  compeird  to  go  all  roani  about,  X  fiiall  hive  of  ft  of  tfct 
flBBMBon*    Br«  Nnfance,  pi.  9.  dcta  11  H.  4.  a5. 


r  39  1  7'  ^^^^>  P^''  ^^^  ^"^*  cx<^^P^  Afhton,  that  praape  quod  reddat 
does  not  lie  of  cemmon,  but  quad'fermittau  Br.  Common,  pi.  45, 
cities  4  £.  4*  I)  2. 

8.  Praecipe  quod  reddat  of  commcn  for  2  cows  does  not  lie  ;  hit 
praecipe  quod  reddat  of  pa/lunfor  2  cows  lies  well  by  him ;  but  the 
other  juftices  held  it  all  one,  and  that  praecipe  quod  r^ldat  does  not 
lie.  Ibid. 

9.  |f  a  man  be  Jifceljid  of  the  common  appendant  or  appttrtenant  to 
his  land,  and  afterwar<&  makes  a  feoffment  of  the  land  to  which  the 
common  is  appendant  or  appurtenant,  he  (hall  not  have  afSfe  of  that 
common,  nor  other  remedy.    F.  ^.  B.  i8o.  (F). 

Tke  tenant      to«  If  the  lord  furcbarges  the  common,  the  tenant  fhall  have  an 
aottjr  cither  a$fe  of  common  aeainft  him.    Ft  N.  B«  125,  (D). 

luveaffife,  ^  ^    \     * 

m  an  afiioii  apon  the  cife.    Codb*  i8».  pi.  i8».  pL  158.  Mich.  8  Jac.  C.  B.  Anon. 

I  J.  If  the  lord  makes  approvement^  and  leaves  notfufficient  common 
to  the  tenant,  the  tenant  Ihall  have  aflife,  and  not  a  writ  of  admea* 
furement.    F.  N.  B.  125.  (£J. 

12.  If  die  tenant  of  the  freehold //^affib  andfow  the  landj  the  com- 
moner may  put  in  his  cattle  and  eat  die  corn,  becaufe  the  wrong 
firft  began  by  the  tenant.     Arg.  Godb.  124.  pi.  144.  HUl.  29Eliz. 

13.  If  clay  be  dug  by  a  ftranger,  and  if  graft  cuty  the  commoner 
w.^'561. '  can't  carry  it  away  nor  have  trefpafs.  Cro.  K.  434.  pi.  46.  Mich« 
I.*  c— But  {j  &  38  Eliz.  B.  R.  Stile  v.  Butts; 

ifthcftran-     '  "  , 


ger  digs  and  caTHes  it  away^  tfi'tM  on  tbt  taft  liei  for  the  commoner^  as  tveli  for  the  digging  and 
lajittg  it  on  the  common  and  fo  jTpoiling  the  grafs,  as  for  the  carrying  it  away^and  every  one  of  the(b 
injuries  increafes  the  dimage.  Go4b.  34.3.  Trin.  11  Jac.  B.  R.  BuUen  v.  3neene.«»— 2  RoU  Rep, 
^S.  S.  C.iP— «Palm.  366*  Sheene  v.  Bulien,  S.  C.  * 


Cm.  1.845.  14.  He  may  have  a£iion  of  the  cafe  for  flopping  hts  way  to  the  com* 
oeU  Cnreh  '"^'*»  ^^'  ^^  might  have  had  an  affile ;  affirmed  in  error,  Noy  37* 
s.  €.'43     Hill.  42  Eliz.  B.  R.  Cautwell  v.  Church, 

2Iia*inCam« 

S«acc<— "-'Sec  Tit.  Nufance  (H)  pi.  30.  S.C*  m  the^otes  there. 

15.  Coney-burroughs  txcSkcd  in  timt  of  the  father,  Knd  continued^ 
k  a  wrong  to  the  heir.  Yclv.  143.  Mich.  6  Jac.  B«  R^  Grefil  v. 
Hoddefon.  > 

i6.  A  commoner  cannot  generally  juftify  the  cutting  and  taking 
bujies  off  from  the  common;  but  by  a  fpecial  prefcriptibn  he  may 
juilify  the  fame.    Per  tot.  cur.  Godp.  182.  pi.  258.  Mich.  9  Jac. 
C.B. 
9lRep.jt3.     17,  An  aAion  does  not  lie  for  a  commoner,  unlefs  it  be  for  ft 
u7"Vin  ^^"'^i^>  whereby  be  lofes  his  comMnx    Brownl.  197.  in  the  cafe  of 
M^u  cafe"  Crogate  v,  Morris, 
s.c. 

Hob.  43.  18,  If  a  ftranger  comes  and  eats  the  c^iftion,  a  freeholder  may 
Hobart  ch«  bring  an  afftfe  ofcommon,  becaufe  i%is  a^iiTeifm ;  for  a  difieifin  of 
Jic^  .Ti  %•  common  is  the  taking  awav  the  profits  of  the  common,  Brownl. 
M?/y » wfc,  197.  in  cafe  of  Crogate  v,  Morrist  ' 


petit 


Common^*  39 

t»  C-  Aat  if  any  man  feed  m  a  common  wrongfully,  every  commoilB^  tfay  hate  aaadionof  tlte 
cafe  ag^nft  him  ;  and  by  the  (ame  reaibn,  if  the  lord  of  the  foil  plough  it  up,  or  make  a  water  of  U^ 
tvery  freeholder  nuy  have  an  affife,  and  every  copyholder  an  aftion  of  the  cafe,  and  -yet  at  this  dtam 
^tuut  was  no  profit  of  common  at  all,  aad  the  puflibllity  of  reftoring  of  it  lefs  than  in  this  cafe  $  ani 
thcidbic  tbeic  can  be  do  reviving  the  very  title  which  muft  be  for  the  inheritanoe^  or  not  at  ail* 

19.  Commoner  ihan't  have  afftfe  or  a^ion  fur  case  for  every  Brownlf^y, 
i^dt  feeding  thereon  by  the  bealb  of  a  ftrangcr ;  but  the  depaftur-  m'^SIj^sIc. 
ing  ought  to  be  fucfa,  per  qu9d  communiam  for  his  beafts  habere  non  ^^  BrownL 
potuity  fed  projicuumfimm  inde  per  totmm  idem  tempus  amfit ;  fo  that  kJ.S.C.— 
if  the  trefpajs  be  fo  (mall  that  he  has  no  lofs,  but  fufficient  in  ample  ^p^ioS^ 
manner  remains  for  him,  the  Commoner  (han't  take  them  damage  that  a  ctm- 
ieafant,  nor  have  any  a/ftion  for  it^  but  the  tenant  of  the  foil,  or  the  monermighc 
loid,  may  in  fuch  cafe  have  aaion,  9  Rep,  1 13.  Trin,  10  Jac  Ro-  ^^^^ 
bcrt  Mary's  cafe.  fant,  but  noc 

maintain 
tre^sftf  fer  two  reafons,  ift,  Becaufe  of  the  mulMUky  ^faflionh  if  every  commoner  might  biia|^ 
w£atu  adlvt  That  the  commoner  had  nothing  to  do  with  the  common,  but  to  take  the  herbage  of  it 
by  the  months  of  his  cattle,  and  has  no  other  intereft  in  the  freehold,  and  cao*t  enter  into  the  com- 
■MB  bat  for  this  eod^  and  only  the  lord  of  the  conunon  (ball  have  an  a^on,  quare  daufum  fregi^ 
againfl  any  one  who  coshmU  a  txtefpafs  theiv  and  bus  not  common.  This  ancient  opinion  has  alter*4 
•f  Ute  »««**^«  ;  the  reafon  is,  the  commoner  is  deprived  ofhU  xntereA  and  profit  by  another*s  wrong  do« 
mg «  tbe  cattle  which  depailure  the  common  may  be  removed  before  a  dlftrefs  can  be  taken }  perhnps 
aU  the  piofin  of  the  common  may  be  d:(hroy*d  and  not  ^  diftrefs  to  be  fisund  ;  a  very  powerful  maa 
may  deprive  a  commoner  of  all  his  common^  if  he  be  not  allowed  to  bri  *g  an  adVion  for  it.    Jeok. 

M4-  P*-  99- 

20.  If  he  be  utteraUy  difturbed  of  his  common,  he  may  have  an  ^^*^  * 
mjflfel  or  a  f  w«/  permittat.    Biidgm.  i o.  Arg.  Trin.  1 9  Jac,  ^^J^^^  ^ 

aaftusc  for  lua  cattle,  and  is  difbirbed  by  a  ftrangcr  that  he  cannot  ufe  his  common,  he  may  hnm 
mu9d  ftrwaitdif  and  It  may  be  fued  by  jufticei  in  the  connty  or  in  the  common  pleas.  F.  N .  B.  xa }.  ( F)« 

ai.  If  any  damage  or  nunojancd  Se  made  upon  tbe  land^  whereby  Br.  Twf- 
bi  bfes  bis  common^  he  may  have  an  ajjije.     Arg.  Bridm.  10  Trin.  J*J;^*»f  ^' 
19  Jac.  Ao:  4S, 

22-  Per  Doderidge,  \i  warren  be  furcbarged  commontr  fliall  have 
adion,  and  \ic9inmon  befurcharged  the  lord  of  the  warren  fliall  have 
adtion.    Palm.  319.  Mich.  20  Jac.  B,  R.  in  cafe  of  Gricfly  v.  Lee 

and  Taylor. 

23.  In  cafe  for  furcbarging  tbe  cmmn  and  treading  the  grcfsy  after 
vcrdifk  exception  was  taken,  that  cafe  lay  not  but  ajfije  5  but  Roll 
Ch.  J.  held,  that  he  might  have  the  one  or  the  other  at  his  eleSiion^ 
tho'  here  be  a  diilurbaiice  ot  itie  plaintiff's  freehold,  notwithftanding 
the  old  books  (ay  the  contrary  j  j udgment  for  the  plaintiff  nifi.  Sty. 
164.  Mich.  1649.  Ayie  v.  Pyncomb. 

24-  In  fij/J  by  a  commoner  for  digging  pits  andfpreading  gravel,  ,^^^,  ^^^^ 
whereby  he  loft  his  common,  the  ieicndaint  pleaded^  that  he  is  lord  454.  pi.  47. 
of  the  foil,  and  tbat  be  dug  for  coalsy  doing  as  little  damage  tothepafture  ^  ^'F^ 
as  tofkbUy  and  averred  that  he  l^  fufficient  common.  Plaintiff  de-  ^*^in^,y . 
murr'd,  for  that  the  plea  amounted  to  the-«neral  ifluc,  and  of  that  butbyagice- 
opinion  vras  the  cgurtk    Sid.  io6,  pi.  "tj.  liill.  1+  and  15  Car.  2.  ^^^^^^ 

B.  R.  Geo.  V.  either.  Jtteredwtti: 

.    rfeht-*— 'Windham  J.  fdi,  that  the  lord  cannot  dl^  pits  in  the  common^  into  which  perhaps  fat 
*a  btal^  m*j  fail  j  for  the  ftatiice  incends  o(h«r  manner  of  improvement,  tk«  by  indolvur. 

25  *  Ejc^.mcnt 


40  Commoner. 

25.  Ejeffment  was  brought  of  10  acres  (fland^  anicmmim  ^fftf* 
turi^  after  verdid  and  judraient,  it  was  mov'd  in  error  brought,  that 
ejeffanent  does  not  lie  of  common  of  pafhire,  tho'  an  affife  does  % 
but  it  was  anfwer'd,  that  tho'  an  qe^bnent  will  not  lie  for  common 
by  itlelf,  yet  when  it  \s  joined  with  land  in  eje£hnent  itfiallbe  intended 
appurtenant  to  the- land ;  to  which  the  court  inclined.  Adjomatur. 
Freem.  Rep.  447.  pi.  608.  Hill.  1676.  Anon. 

26.  In  an  a£tion  fur  cafe- by  commoner  for  eating  his  grals  with 
iheep,  cojfs  were  allowed.  2  Mod.  141.  Mich.  20  Car.  2.  C^  B. 
Stileman  v.  Patrick. 

s  tirtw.  ^7*  ^"*  commoner  nuiy  have  an  a£Hon  of  the  cafe  againjl  another 

1238. 1140.  that  puts  inmoreheafts  than  were  levant  and  couchant^  and  the  tord 
S.  c.  it  was  may  in  fuch  cafe  diftrain  alfo ;  and  v^ere  a  commoner  is  entitled  to 
v^^ofjvds'  *  common  for  a  certain  number  of  cattle,  as  for  i  o  or  any  other  cer- 
ment,  that  tain  number,  there  if  he  furcharges,  another  commoner  may  diftrain'^ 
theiAie  was  agreed.  But  this  was  (aid  to  be  a  cafe  not  yec  refolv'd,  whether  oiic 
b^ufeone  commoner  could  diftrain  another  for  afurcharge.  In  die  cafe  of  le* 
commoner  vancy  and  couchancy ;  *  andfo  the  court  took  time  to  confider  fully 
cannot  dif.  the  next  term.    Freem.  Rep.  273.  pi.  300.  Pafch.  1698.  Dixon  v. 

ether  commoner,  tho*  he  may  thofeof  a  mere  ftranger  that  has  no  pretence  of  right,  and  cited  icveral 
booksy  and  thereupon  role  was  made  to  arrefl:  judgment,  nifi  &c.  And  the  matter  was  afterwards 
debated  by  coonfel  of  both  fides,  and  the  rule  was  not  then  dUcharg*d»  nee  adhuc  eft,  as  the  reporter 
fays  he  believes.  Bat  the  reporter  fays  it  feems  to  him,  admitting  that  a  diftrefs  may  be  taken  for  %, 
furchar^  by  a  commoner,  where  the  common  is  for  a  certain  number,  that  it  is  rcafonabie  that  it 
might  be  done  in  this  cafe  ;  for  altho*  it  is  now  uncertain  as  to  thc^number,  viz.  how  many  (ball  be 
levant  and  couchant  upon  an  eftate,  that  muft  be  afcertained  by  the  jury  upon  a  trial ;  &  id  certum  eft 
^uod  certum  reddi  poteft.  Freem.  Rep.  273.  274.  pi.  300.  Paich.  169s.  in  cafe  of  Dixon  v* 
James. 

For  more  of  commoner  tn  general,  fee  common,  copyhold,  and 

other  proper  titles* 


F01.+07.  ConHitionjsf. 


(A)  Tb  what  Perfons  it  may  be  refervcd. 

HiH.i&3  ii,  JF  tenant  for  lifcj  and  the  reverfioner  join  in  a  feoffment^  the 
caffofWar^  Condition  may  \>e  referved  to  the  leffee  only^  and  by  his  re-entry 

ren  v.  Lee*    he  fliall  deveft  but  his  jfi^ate.     D.  3*  Ma.  127.  25, 

If/uo  •        ' 

mtike  M  Uaft  or  gift  upw  eoniit'ton^  that  if  the  leffee  ar  donee  dees  nwt  dofmb  m  mB^  ^M  then  the  onecf 
ike  donors  or  Icflbrs  fiaJl  enter  ;  if  the  conuition  be  broken,  one  of  them  mall  oi^pedter  into  one 
Wfpitty,  becaofc  he  did  ciot  depart  from  moie  than  a  moieqr,  and  the  words  cannot  make  a  condition* 
tut  only  to  him  that  fpok  e  them,  and  he  rpj>ke  tlu:  words  for  the  moiety  only  as  the  law  fays,  and  the 
•tbet  fiT  the  other  moiety,  aid  his  fpcaking  them  cannot  make  his  compaoioia  (O  enter  or  to  avoi4 
tUt  eftate.     PI.  C.  233.  |i.  Arg, 


Cohnttlonjet.  4t 

%  -No  entry  or  re-entry  (which  is  all  one)  can  be  given  or  re- 
ferved  to  any  perfon,  but  only  to  thefeoffor^  donor,  or  lelior,  or  their 
hrirs.    Litt.  S.  347. 

g.  If  I  enfeoff  another  of  an  acre  of  land  on  condition  that  if  my  S.P-aadtl» 
htirpey  to  tbefeoffeclxc.  20s.  that  he  and  his  heir  Jhall re-enter,  this  ^^^^^^^L 
is  a  good  condition;  and  if  after  my  death  my  heir  pays  the  20  s,  he  the  feoff- 
fliall  re-enter ;  for  he  is  privy  in  blood,  and  enjoys  the  land  as  heir  "="^»  ^^ 
CO  me.     Co.  Litt.  214.  b.  ^"/*  *  P»f- 

«epcion  in  ftfour  of  the  fadr  out  of  the  general  rule.  Hawk^  Co.  Litt*  29S.  a  note  of  the  fcrjcant*!, 

4*  A.  bad  had  iffiie  twofcns^  B.  and  C.  and  made  a  gifi  in  tail  to*^!^^^  ^^ 
B.  the  remainder  in  fee  to  C.  on  condition,  that  B.  Jhall  not  make  any  ^^^^^2^* 
Sfcontinuance  with  warranty  to  bar  the  remainder,  and  if  he  does  that  that  B.*i 
C  and  his  heirs  fiiali  re-enter.  B,  made  a  feoffment  in  fee  with  war-  fc-flweot 
rmtty\  A,dies\  B.  dies  without  iffue -,  C.  may  enter;  ^^^  had  the  ^J^^^^^ 
eEJcoatinmance  been  afier  A*s  deaths  C.  Could  not  have  entered.     In  life-time  ' 
this  cafe,  ift.  the  entry  for  breach  is  given  to  A.  and  not  to  C.  cannot  bar 
idly,  by  the  death  of  A.  the  condition  d«fcends  to  B.  and  is  only  fuf-  ^*  °^^ 
pended,  and  is  revived  by  the  death  of  B.  without  iffue,  and  defcends  force  o/th© 
to  C.  3dly,  the  feofiment  made  in  A.^s  life  cannot  give  away  a  condition, 
condition  that  is  collateral,  as  it  may  do  a  right.    4thly,  a  waranty  ^*"^^  **^" 
cannot  bind  a  title  of  entry  for  a  condition  broken  ;  but  had  the  dif-  the  orVmxi 
continuance  been  made  after  A.'s  death,  it  had  extinguiihed  the  con-  ^'C'l,  i  ind* 
dition*     Co.  Litt.  370.  a.  b.  *J^^  ^atc  of 

"^'^  •  the  land  in» 

vhole  hands  foewr  it  comety  and  can't  be  devefted  or  barrM  by  a  warranty  5  yet  IfB.  diJTeJes  A.  and 
wukei  ttftofmem  with  WMrrmpty  and  ditSf  he  bars  C,  becaufe  A.'8  eftate  in  the  land  being  de\efV':d  and 
tDTi'd  to  a  right,  was  confcquently  capable  of  being  barr*d  by  a  warranty.  And  by  a  difcontinuance 
ky  B.  after  A.*b  death,  the  condition  it  cztingui(hed  ;  becaufe  it  was  in  him  as  heir  to  his  father  at 
the  time  of  the  feoffment,  and  was  as  much  releafed  by  it  as  if  he  had  ezpreily  releafed  it  by  deed. 

*[  42  J 

5.  A  condition  is  only  fuch  iis  may  he  performed  by  the  party  him- 
felf  from  whom  it  moves  or  his  heirs,  and  not  where  a  thing  is  to 
be  performed  by  a  3d  perfon ;  per  mailer  of  the  rolls.    Ch.  Free. 
488.  Pafch.  I7i8.    In  cafe  of  Marks  v.  Marks. 


(A.  2)   Notes  as  to  Conditions. 

I.   A  Condition  annexed  to  the  realty  in  the  legal  underftanding  is 
^^^z  quality  annexed  by  him,  that  has  eftate,  intereft,  or  right 
to  the  iame,  whereby  an  ettate  &c.  may  either  be  defeated,  or  en- 
larged, or  created  upon  an  uncertain  event.     Co.  Litt.  201.  a. 

2.  Of  conditions  in  deed  fome  arc  affirmative,  fome  are  negative^ 
and  fome  in  the  affirmative  which  imply  a  negative ;  fome  making 
the  eftate  whereunto  they  are  arncxcJ,  voidable  by  entry  or  claim,  or 
void  ipfo  facto  without  entry  or  cluim  ;  fome  are  annexed  to  the  rent 
rcfcrvcd  out  of  the  land,  and  fome  to  collateral  a6is  &c.  fome  are 
fngUy  (bmc.  in  the  conjuTi^ivCj  and  fome  in  the  disjunJlive,  Co. 
1ml  201.  a.  201.  b* 

3,  There  2TebfeveralJt!nds  of  conditions-,  I  ft,  zfmple  condition  in 
deed*   Sdlyi^  of  a  comUxiw  fubjejtunt  to  the  ejlate*    3dly,  a  condition 

annexed 


49  <tomat(orar^ 

annexed  to  thi  renij  &c«  ithiji  a  condition  tJitt  ete/eais  ihe  eflaiii 
5thlys  a  condition  that  defeats  not  the  eftate  ^^r«  tf»  //ifrjr*     And. 
laftlv,  a  condition  rjf  tbi  affirmativi  which  implies  a  negative^  (as  be-^ 
bintl  or  unpaid  implies  a  negative)  Tizi  tet  paid.    Co.  Li tt.  20 1 .  b« 

4*  Conditions  are  divicfed  into  conditions  in  died  and  conditions 
hi  law  I  condition  in  deed  is  as  if  a  man  infeoiB  another  in  fee  by 
^eed  indented^  referving  to  him  and  his  heirs  yearly  a  certain  rent 
payaUe  at  certain  days,  upon  condition  that  if  the  fent  be  behind^ 
«EC.  die  feoffor  and  his  heirs  may  re-enter.    Litt.  S.  325. 

5.  A  condition  in  law  is  that  which  the  law  implies  without  ex-« 
prrfs  words  in  the  deed ;  as  if  one  grants  the  parkerfhip  of  his  park 
for  life,  a  condition  is  implied^  that  if  he  does  not  what  belongs  to 
his  office  to  do,  the  grantor  and  his  heirs  may  ouft  him ;  and  fuch 
condition  is  as  ftrong  as  if  it  was  put  in  writing.  Litt.  S.  37 1.  &  Co* 
Litt.  232.  b.  333.  a. 

6.  Formally  condition  ought  to  be  the  words  of  the  lejfor^  but  when 
they  are  indefinite  and  apt  to  defeat  the  eftate^  they  fhall  be  taken  as 
condition ;  per  Doderidge^  and  cites  Browning  v.  Befton,  which 
he  lays  is  recdved  for  law  at  tiiis  day.     Palm«  503.  Hill.  3  Car» 

7«  There  are  3  things  which  concern  the  nature  of  a  condition. 

I  ft,  apt  words  \  ^dl]^.  m  nature  of  them  to  rejirain  the  eftate ;  3dly^ 

that  mey  give  title  Jf  re-entry^  but  the  place  where  they  are  inferted 

t  43  ]  ^^  '^^^  nuterial ;  rdolved.    Palm.  503.  Hill.  3  Car.  B.  R.  in  cafe 

of  Hayward  v.  Fulcher. 

8.  Where  the  condition  is  larger  than  the  recital^  the  recital  {baU 
reftrain  it.  Per  Hale  Ch.  J.  2  Saund.  414.  Pafch.  24  Car.  2.  in 
cafe  of  Arlikigton  v«  Merrick. 

(B)  When  %perfon  is  mt  certainly  defigned^  to  whom 
the  law  £hall  fay  that  it  fhall  be. 

•  tn  caft  o£  [l«  A  ^^  iewfes  to  A.  ubon  Condition^  the  remainder  to  B.  in  tsuly 
Wtmnir.  ^^  Javing  tiefecy  and  dies  j  the  condition  here  is,  by  implica-* 
^^**^.  tion  of  law,  referved  to  the  heir;  for  by  intendment  he  (hall  have 
«x  gnVi*  the  condition  who  is  prejudiced  by  the  devife,  who  is  the  heir.  (R. 
«|ttercU.  [It  it  is  to  be  admitted,  that  the  condition  is  not  deftroyed  by  the  re« 
aoK  ?c)    raau^^cr.)    ♦  D.  3  M.  127.  53. 

am  he  in  rcmftinder  ihall  havetdvantage  of  the  fondldon  if  It  be  broken  i  but  the  (ame  Aall  be  by 
waj  of  nftioBf  tad  nut  by  entty  for  the  conditios  aot performed. 


(C)  Condition  fn  Deed.  What  fTords  make  a  Con- 
dition. What  not. 

•  Grant  of  ['•   A^  effeffum  in  grants  of  the  king  makes  a  condition.  *  38  H. 

the  king  id  ^^  6.  35.      f  Co.  ID.   Porti||[ton  4a. 

eHtftuai, 

that  thi  irdtttjhsli  give  it  t9  A*  B»  la  z  eonditioail  grant.    B.  Patent^  pi.  49.  cttet  fl  H.  5* 
3^  3  j.MiMir,  coofinutiooy  pl«  ly  S.  P.  per  omMs  jufticiartc^  citea  S.  C.     ■  Qyrc  knpedlt» 

Icing 


king  (I.  6*  panted  an  atfvvwfin  to  W.  N.  and  two  othert,  oiifftRum^  that  the^  give  irlo  the  nunt 

^f  Hiwf  oftKe  tuundation  of  the  king  ^  an4  the  defendant  pleaded,  that  the  grante*s  granted  it  19  tb» 

m^efs  »f  Siofi,  and  did  not  fay  that  foe  tvai  c/tbefsumdation  of  fie  king  j  and  therefore  ill,  by  all  th« 

jttftices;  tor  by  them,  this  word  (ettt^m)  is  t  condition;  buc  it  is  not  declared,  Wii:cher  it  be  « 

coniicion  ia  ci>e  cafe  of  the  Icing  only,  or  in  the  cafe  of  u  common  prrfon  alio.     Br.  Conditions,  pi. 

96.  citea  3S  H.  6.  ^.  ■       '   Ad  effe^.um  is  conditional  of  itfelf.  4  Le.  70,  in  pi.  i6t.  Arg.  cites  3€ 

H.  6.  34.  in  cafe  of  the  king.       <      Such  words  in  a  grant  of  the  king  make  a  condition  in  fucuro, 

aad  that  ftands  with  the  grant,  and  allows'it  ,perfe&  and  good  at  the  iirft. 

f  D.  31*.  b»  Marg.  pi.  12.  cites  S.  C.  i  Co.  Litt.  204.  a.  S.  P.-*«i*Sce  pL  5.  in  the  notes* 

[2.  If  the  king  grants  an  advowfon  in  fee,  and  farther  cancejftt^  Fife.  Coa- 
tbat  the  grantee  may  amortizi  this  for  the  foul  of  the  progenitors  of  **.'^'on>  p'-^» 
the  Icing;  this  is  but  a  licenc^^  and  not  a  condition.    43  E.  3.  34.  f^^^J^^^^^' 

adjudg'd.J  is  not  bound 

to  amortize  buc  at  his  will. 

[3.  The  words  Ea  intenticne  in  the  gral\t  of  the  king  make  a  Co.  Ljtt. 
condition.     Co.  10.  Portington  42.J  204.  a. s.r> 

b.  pi.  12. 

Marg.  cites  S.  C— But  in  the  cafe  of  a  common  perfon's  grant  of  feoffment^  the  words  Ea  In- 
trat':ooc,  or  Ad  Ltfcctum,  do  not  make  a  condition,  though  in  a  laii  will  they  do.  10  Rep.  42.  a« 
cites  it  as  refolved  Patch.  i%  £liz.  by  all- the  juftico  ot  C«  B. 

[4.  The  words  M  fihendum  in  the  grant  of  the  king,  intake  a  ^«  3»8.  b. 
condition.    Co.  10  Portington  42.]  '  Pj-^i^-'^gw 

Co< 
Litt.  204.  a.  S.  P.— bnt  contra  in  the  cafe  of  a  common  perfon,  Unlefs  it  be  in  a  iaft  will.   10  Rep. 
43.  a.  dccsic  as  rctolved  Pafch.  l%  Elii.  by  aU  the  jultices. 

[  4*  ] 

[5.  Ea  intenUon<  does  not  make  a  condition,  but  a  confidence  and  '  i'hecoun* 

triifij  unlifs  an  cxprefs  re-entry  be  limited.  •  D.  3,  4.  Ma.  1 38.  30.  ^^f*  "^-^'*^" 
adjudged.    Doftor  and  Student,  122.  f  31  H.  8.  S.  152.  Contra  J  §/ condu 

27  H«  8.  I5*b.J  tion$,pli9r« 

cites  S.C.« 
S.  P.  held  by  feveral.      ■       Br.  N.  C.  pi.  15I.  cites  S.C.  Br.  Conditions,  pi.  7.  cites  27  H4 

K,  14,  15.  that  Knighilcy  held  the  words  Ea  intentionc  to  make  a  condition  as  well  as  the  words  fub 
Cooditiooe,  4pc.— — ll  a  man  makes  a  feoB'mcnt  Ea  inteiitione,  that  the  (toffte  fliall  not  do  fuch 
ai  jft,  thcfe  afe  no  vrorJs  of  condition  in  the  cafe  of  a  common  perfon.  Co.  Litt.  204.  a  fays  it  was 
|3  adjudged  iS  Eliz-  in  C-  B.— 10  Rep.  42.  in  Mary  Ponington*8  cafe,  cites  S.  P.  fo  lefolved  by 
aii  the  jurt'-ces,  x8  Eliz.  C.  B.  So  zfuffTiunt  in  fee  ad  inteinienem  to  ferf.rm  his  "uiV/jthi/is  ntt 

cond.tton,  but  a  decUration  of  the  purpofe  and  will  of  the  feofi'jr,  by  feveral ;  and  the  heir  cannot  en- 
t-r  fos  non-performance.  Br.  Conditions,  pi.  191.  cites  31  H.  8.  Qu»re  of  thcfc  words,  j4d  ia- 
iei!ti9»emf  or  Prcpcjftum,  if  thefe  make  a  condition  ?  Brook  ia)s  it  fccms  that  they  do  not*  Br.  Con« 
diuons,  pt.  o6.  cites  38  H.  6.  34. 

A  man  m^dt  a  feoffment  in  fee  fub  cunditlone,  Ea  intentione,  that  his  wife  (hould  have  the  land 
f:T  her  iifc,  the  remainder  to  his  younger  fon  in  fee.  The  feotfcc  died  without  makyi^j  fuch  an  eftate^ 
'I  he  heir  of  the  feoffee  entered.  It  wjs  refolved,  that  it  was  not  a  condition,  but  an  ciUtc,  which 
was  executed  prefentiv  according  to  the  intent.     4  Le.  ft.  pi.  3.  Mich.  2^  £iia.  Anop, 

1  Bt.  Coaditionik.  pi.  7.  cites  S.  C.        -S.  C.  cited  Palm.  438. 

[6.  Ut  advemat^  ad  invemendumy  or  perimplendum^  &c.  make  noC 
a  condition.  D-  3,  4.  Ma.  138.  3.  And  this  is  alfo  p:ovtid  by  tlie 
writ  of  ccflivit  dc  Cantaria.  j 

[7.  Brafton  capite  dc  donationibus  upon  condition  hath  this 
vcrfe.J 

[8.  Sclto  quod  (ut)  modus  eft  (ft)  conditio  (quia)  caufd.     This  5-  c.  cUei 
)s  cited,  D.  3, 4-  Ma.  138.  31.]  ^;^^«^ 

You  y.  fi  9.  If 


44  Contiftidnjf#    . 

If  the^tn-  9.  If  an  annuity  be  eranted  to  a  pbjjician  pro  confiUo  impendimto^ 
tec  retufet  ^j^jj  jg  ^  condition,  2  Lc,  126.  Arg.  Qtcs  41  E.  3. 6.  for  the  grantor 
coiulfd,  the  h^  >^o  means  to  compel  the  grantee  to  give  bis  advice. 

annuity  *»  - 

dtind.    Br.  ExtkiguUkmeat,  pL  36.  citesS*  C 

But  Brooke  J  o.  If  J.  N.  hat  the  ward  of  land  and  body,  and  grants  it  to  W.  P. 
fiq^,  ****'»*  his  fervantj^rtf  itfwytfrv//«,&c.  this  was  admitted  a  good  condi- 
near  dbeic^'  ^on;  and  it  he  departs  out  of  his  fervice  the  other  may  enter  into  the 
whether  it   ward.    Br.  Conditions,  pi.  29.  cites  45  £•  3.  8. 

wat  pro  fer* 

Titio  impenfo,  or  impendeado.  Ibid.— — S.  C  cited.  Arg.  %Vt*  i«>»     i  ■  S.  C.  cites  Arg.  4.  Le. 

70.  that  he  may  cater/uCo  the  wardihip  apd  land* 

P.  329.  a  1 1.  A.  and  B.  were  bound  to  (land  to  die  award  of  certain  per- 
**' &'^***'  fons,  who  awarded  that  A.Jhouldpay  unto  B.  20  x.  per  ann.  during 
ifiz.  Anon.  6  yearSj  towards  the  education  and  bringing  up  offucb  a  one  an  in^ 
5.  C. fantj  and  within  the  tjirft  years  of  the  faid  term  the  infant  died^  fo 

3  Le.  6|.  ^  ^^y^  there  needed  not  any  fupply  towards  his  education  j  yet  it 
cited  by  '  ^^  adjudged  that  the  yearly  fum  ought  to  b&  paid  for  the  whole 
Dyer.—  term  after  \  for  the  words  (towards  his  education)  are  but  to  {he.w 
Dal.  116.  ^g  intent  and  confideration  of  the  payment  of  that  fum,  and  no 
iiisVs.p.  words  of  condition,  &c«    2  Le.  154.  in  pL  186.  19  Eliz.  C.  B« 

and  feerot     Anon. 

to  be  s.  c.       J  2.  In  fome  cafes  this  word  pro  Aog^  not  make  a  condition  >  As 

4  Le.  70,71.  if  before  the  Stat,  of  W.  3.  land  was  given  pro  Homagiofuoy  there, 
Arg.  ij.  P.  jf  ^^  homage  be  not  done,  the  feofibr  could  not  re-enter,  but  he 

ought  to  diftrain.     Arg.  2  Le.  128.  Mich.  29  Eliz. 
Co.  Litt.         13-  Diverfe  words  of  themfelves  make  eftates  upon  condition, 
203.  a.  fayty  among  which  is  ftib  conditione ;  as  if  A.  enfeoffs  B.  to  have  to  B. 
^*j/?**      and  his  heirs,  upon  condition  that  B.  and  his  heirs  pay,  &c.  to  the 
U  the^moft  ^^^  A.  amuiallv  fuch  a  rent,  &c.  the  feoffee  has  eftate  upon  con* 

proper  and     ditton.      Lltt.  S.  32^*    ' 

opref*  con-     ♦j^^  Regularly  the  word  (pro)  does  not  Import  a  condition,  tho* 
^non  m      j^  j^^  ^^  {qxqq  of  a  Condition  when  the  thing  granted  is  executory j 
*  [  45  }  ^"^  '^'  confideration  of  the  grant  is  aferviccy  orfonie  fuch  thing,  for 
which  there  is  no  remedy,  but  the  flopping  the  thing  granted^  as  in 
the  cafe  of  an  annuity  granted  pro  confilio,  or  for  executing  the  of- 
fice of  a  fteward  of  a  court,  or  the  fervice  of  a  captain  or  keeper  of 
7L  fort,  here  the  failure  of  giving  counfel,  or  performing  the  fervice, 
is  a  kind  of  cviftion  of  that  which  is  to  be  done  for  the  annuity,  the 
grantor  having  no  means  either  to  exaft  the  counfel,  or  recompence 
for  it,  but  by  flopping  the  annuity ;  and  in  thefe  cafes  the  condi- 
tion is  not  precedent,  and  therefore  the  performance  thereof  need 
not  be  averr'd  when  the  annuity  is  demanded.    Per  Hobart^  Ch.  J, 
Hob.  41.  Mich,  10  Jac.  in  the  cafe  of  Cowper  v.  Andrews. 
Cro,C475.      15,  Thedaufe  is  a  difpenfetion  to  hold  2  benefices,  Dummodo 
J[  Jt^'^^"  they  be  not  above  12  miles  from  one  another,  does  not  make  a 
s.c.  and  be- condition  to  make  the  firft  void;  Agreed  among  the  juftipes  with- 
wuiv  this    out  argument.    Jo.  394,  pi.  5.  Trin.  13.  Car.Dodfon  v.  Glyn. 

concerneJ 

EciUj'u'Jllal  JunfdM'mi  the  court  heard  CivUiana,  and  dlrerfe  texts  in  the  dvil  law  being  ibewn, 

.that  modo  a.  d  dummoJo  are  exprefs  provifors  in  Aich  licencesj  and  make  no  condition,  ttnlcft  added, 

^kat  if  bi  J*«  atiftrwift  tbtn  itjbailh*  vid\  but  ir  tnly  an  tdnv^mtion  «r  cautian^  that  fliaU  be 

juniiheA 


fvntflied  by  ecdcfiaftical  cenfares  if  he  does  otherwife  $  and  this  being  alvrtys  the  expofitioa  on  grant- 
\a%  tilth  licences^  the  court  refolv*d|  that  tho*  it  be  generally  a  condition  in  the  expolicion  of  the  law, 
yet  to  avoid  the  ^reat  incoDTcniences  that  would  infue^  as  to  avoidancies  of  mulcitudei  of  beneficeij 
Jfcc  it  ibould  not  be  taken  here  as  a  condition. 

l6.  Leafe  of  land  paying  rent  is  no  condition  ;  fo  a  power  to  dig 
up  trees  making  up  the  hedge  again  is  not  a  condition)  but  covenant 
lies  for  not  repairing  the  hedge.  2  Show.  20^.  pL  209*  Pafch.  34. 
Car.  2.  B.  R.  Anon. 

» 

(D)    By  what  Words  it  may  be  created.    By  Co^ 

venant. 

[i.T  F  a  man  leafes  land  by  indenture,  and  in  this  there  is  fuch 
■»■  a  daufe.  And  it  is  covenanted  between  the  parties,  or  It  is 

agreed  between  the  parties^  That  the  lefTee  (hall  not  do  fuch  a  thing  r*-^>*-> 
,  upon  pain  of  forfeiture  of  the  eftate,  ♦  this  is  a  good  condition  j  for  *  Foi.  408. 

•  here  the  words  ftand  indifferentlv  to  be  the  ^ords  of  the  leifee  or  U*^***.^ 

leflbr>  and  fo  fhall  be  taken  to  oe  the  words  of  the  lefTor.     H.  32 

Eliz.  B.  R«  agreed.] 

[2.  If  a  man  by  indenture  leafes  for  years,  and  therein  the  leflee  cro.  j.  398. 

covenants  and  grants  with  the  leflbr,  that  he  nor  his  ai^gns  will  not  pi-  4-  ^-C. 

rrant^  afficn,  or  fell  the  land  to  any  praeter,  &c.  upon  pain  of  for-  ^.'°^^«* 

^ .  /•    •  !_•     •  j'^*      ^    ii>r-  V  f         Tk     r%    "^       i  without 

feiture  of  the  term,  this  is  a  condition.    Mich.  12  Jac.  B.  R.  and  hearing  ar- 
Trin.  14  Jac.  B.  R.  between  JVhitcbcock  and  Foxy  adjudged.]  gumenti  j 

tor  being  by 
inUatanf  they  are  the  wordt  of  both  parties,  and  fufficient  to  determine  the  ieafe.— s  Bulft.  290. 

Fox  r.  Whkhcocke,  S.  C.  Coke  Ch.  J.  held  it  clearly  a  condition Roll  Rep  68.  pi.  12.  S.  C. 

ft  ibid.  69.  agreed  on  the  other  fide  to  be  a  condition.         S.  P.  by  Mountague,  and  the  leifor  hai  clec- 
tidn  either  to  enter  or  to  bring  a^ion  of  covenanu    Dal.  8.  pi.  7.  Mich.  7  £.  6.  Anon^ 

3.  A  lejee  for  years  covenants,  that  if  he,  his  executors  or  ajjigns^ 
fell  the  term,  that  then  the  lejfor  may  re-enter  \  This  is  no  condition  j 
for  all  conditions  ought  to  be  referved  and  made  on  the  part  of  the 
Icfibr,  donor,  &c.    Dy.  6.  a.  b.  pi.  z.  2.  Pafch.  28  H.  8. 

4.  A.  made  a  leafe  to  B,  wherein  it  was  covenanted  between  the  [  46  1 
6id  parties,  that  if  it  happen  the  faid  rent  to  be  behind,  in  part  or  in 

aUy  by  the  fpace  of  6  weeks,  that  then  itjhall  be  lawful  for  A.  to  r/- 
enter.  Dyer  held,  that  thefe  words  made  condition,  becaufe  they 
are  the  words  of  the  leffor,  as  well  as  of  the  leflee.  Wefton  was 
of  the  feme  opinion,  viz.  that  it  is  a  perfect  covenant.  Dal.  86,  pi. 
46.  Anno  14  Eliz.  Molington  v.  Filpot. 

5.  A  leafe  is  made  of  a  farm,  except  the  wood,  and  the  leffor  co^ 
Tenants,  that  the  lejfee  Jhall  take  all  manner  of  underwoods,  provided 
always,  and  the  Ujfee  covenants,  that  he  will  not  cut  any  manner  of 
timber-trees ;  this  is  no  condition,  being  but  a  declaration  of  what 
wood  he  was  to  meddle  with.     Poph.  1 17, 1 19.  cites  17  Eliz.  Ha- 

mingcon  v«  Pepul. 

6.  Provifo  added  in  the  end  of  a  covenant  extends  only  to  defeat  Bvt  profifa 
the  fame  covenant,  unlefs  there  are  the  worJs  ^id  tunc  the  grant  "•«"«' '.• 
flail  be  void.     But  provifo  put.  abfolute  in  a  deeu,  withqut  depend-  f'Jnty  «'* 
ancc  upon  any  particular  covenant  or  c  xcption,  is  to  be  conftrued  «piajuti9b. 

E  a  for 


46  CoADttlDftji. 

Mo.  106.  fbr  condition  to  ill  the  eftatc.  Agreed  by  all  the  juftices.  Mo*  io6- 
Andrews'i  p)^  249.  Mich.  1 7  and  18  Eliz.  in  Andrews's  cafe. 
CroE  201.  7*  ^^  ^"  indtnture  of  leafe,  the  Uffir  cwenanted  to  perform  ail  the 
^x-^! fitg,  covenants fub  panta  fori sfa6fura^  ana  by  the  opinion  ot  the  whole 
cites  Hill  v.  court  thc  fame  was  a  condition.  Arg.  Le»  246.  pi.  3  Ji»  cites  24 
s!*P.^"nd    EHz- Hill  V.  Lockbam. 

leems  ta  be 

9.  C.  thit  thc  leilbr  enter'd,  and  it  wai  adjudg'd  for  him. 

4Le.x47.  8.  The  lord  M.  bargained  and  fold  lands  by  deed  inroUed,  pr4^ 
^•*5^'  f)iJoy  and  is  covenanted^  granted  and  agreed^  thatjtjhall  bcktwful 
filtes  the  fir  7*  ^'  ('^^^  ^^^  ajiranger)  to  dig  in  the  lands  fir  mines  \  it  was 
grant  to  dig  adjudged  in  this  cafe,  that,  altho'  the  word  provifo,  abfolute  dido 
^to  be  to  the  velpofito,  makcs  a  condition,  yet  when  it  is  coupled  with  other 
befrs  Md  words  fubfcqucnt,  it  (hall  be  conlh-ued  in  the  fenfe  of  the  faid  words 
affigns,  and  to  which  it  IS  coupled..  Mo.  174.  pL  308.  Mich.,26&27£liz. 
tiiatheaf-  Huntington  V.  Moun^oy. 

oter.  But  it  was  held  accordingly,  that  the  word  (prDvifo)  being  coupled  with  othe^  wordf  v^  covenant 
•nd  grant,  did  not  create  a  condition,  but  iho»ld  be  of  the  fame  aarjre  as  other  words  of  grant.  ■ 
Codb.  17.  pi.  M-  S.  C.  in  totidem  verbis. 

Le.  245.  pi.      9.  The  bifhop  of  R.  made  a  leafe  for  years,  lejfee  covenanted^  that 

V\A  ^'  ^li  '^^  "iJ^'ould  not  put  out  or  dijiurb  any  of  the  tenants^  inhabiting  in  the 

ijHy'by*     ^^'^  manor  out  of  their  tenanciesy  doing  their  duties  according  to  the 

u'ray  and    ci/Jfom  of  the  manor>  and  plaintiff  fliewed^  that  die  defendant  had 

Cawdy,  and  p^  q^j  0^^  A.  G.  a  tenant  dwelling  there  upon  a  tenement  parcel  of 

»ot  contTj?.  ^^^  ^^^^  manor,  and  that  the  bifhop  cnterM  for  the  condition  broken, 

\La  \u       and  made  a  leafe  to  the  plaintiir*    It  was  argued,  that  altho'  the 

words  found  in  covenants,  and  are  the  words  of  the  lefTce,  yet  the 

leafe  being  by  indenture,  they  are  the  words  of  boch>  and  the  intent 

of  them  is  to  defeat  the  eilate,  which  cannot  be  by  covenant  hut  by 

condition  i  and  Wray  and  Gawdy  were  of  that  opinion  clearly. 

Cro.  £•  202.  plr  33.  Mich.  32  &  33  Eliz.  B.  R.  Thomas  v.  War^ 

Goidib.  74.      10.  A.  leafes  to  B.  for  vears,  with  claufe  of  re-entry  for  non-pay- 

£i  the  court  "^^"^  °^  ^^^^  ^"^  ^^  ^^^  *^^^  ^^^^  divcrfe  covenants  on  the  part  of 
0eL'/that  the  lefTee.  Afterwards  leffor  dcvifes^  that  Ufee/hould  hold  the  land 
the  words  AtvtivkA  fir  31  jearsy  reckoning  thc  years  of  the  firfl  term  not  cx- 
^ovcnantaff  P'^'^  ^  parccl  of  the  fkid  term  of  31  years,  yielding  Hie  rent  and  un^ 
So^ot'nwke  derfuch  covenants  as  in  the  firmer  Uafe.  Per  toL  cur.  the  wonk 
a  condition,  can't  make  a  condition  ;  for  a  condition  is  a  thing  odious  in  law, 
tho'  they  ^h!ch  Iban't  be  created  without  fufEcient  words.  2  Le»  33.  pi.  40. 
wiii^^and     Hill.  39  Eliz.  C.  B.  Machell  als.  MicheU  v.  Dunton. 

Feriam  faid, . 

that  they  ate  void  wnrds.— — Godb.  99.  pi.  114.  Mich.  2S  and  19  Eliz,  S.  C.  not  tefcdvM.— Ai^^ 

197.  pi.  231.  MauncheU  V.  Dodin^toR,  S»  C.  ;idjud^cj. 

[  47  J       II.  J.  S.  made  a  leafe  for  years;  the  lejfor  covenanted  that  tho 


n 
not 


lejfee  Jhould  have  houfebotcy  &c.  without  committing  waftey  upon  pod: 
effirfiiture  of  the  leafe  j  if  it  be  a  covenant  or  a  condition  was  no. 
refolved  ;  but  Walmfley  held  it  a  covenant  on  the  leflbr's  part,  and 
confcquently  it  cannot  be  a  condition,  Cro.  E.  604,  pi.  18.  Hill. 
40  Eliz.  B.  R.  arch«deacon  v.  Jennor, 

12.  It 


ConHitiotijEf.  47 

«•  If  A.  infcofFs  B.  viz.  provifi  femper  ^wd  pr^diilus  B.fohat 

Cm  folvi  facist  praefato  A.  talem  redditum  %  or  Uq  qiwd  pradiiius  J?« 

Jahatiic.     In  thofe  cafes,  without  faying  more,  B.  has  only  eftate 

on   condition;  fo  that  if  he  does  not  perform  the  couditioni  the 

teoffor  and  his  heirs  may  enter.    Litt.  S.  329. 

13.  If  a  man  by  indenture  lets  lands  fot  yt:!ss^  provided  ahvays^  and  f'^^^lf'^ . 
*tis  covenanted  and  agreed  betwtcn  the  laid  parties,  that  the  leffce  C^r^i  I/ 
ihould  not  alien,  and  'twas  adjudg'd  that  this  was  a  condition  by  cevenant 
force  of  theprovifo,  and  a  covenant  by  force  of  the  other  words.  n?**^csacon. 

Co.  Litt.  203.  b.  -~- » 

alfoy  per  Popbam.     Cro.  E.  4S6.  ciCei  Sir  Henry  Barkeley*s  cafe 

74.  Leafe  for  80  years  o/the  manor  of  T.  &c.  excepting  all  woods  Jo.  166.  pi. 
and  mmiervnods  growing  9r  to  grow  in  the  wood  called  T.  wood^  ^^^fi^li^k"* 
excepting  all  timber  trees  ofoak^  ajhy  andelm^  growing  on  any  part  of -^x^^tzzonm 
the  prennfet^  with  fret  ingrefs  and  regrefs ;  the  leflbr  covenanted  that  dition ;  for 
the  premifles  were  free  from  incumbrances,  and  the  kjfee  covenanted  *|^'  **  ^"^ 
to  repair  the  fences,  and  alfo  if  be  diflurhed  the  lejfory  or  his  aj/igns^  j^'n'g  ^ove- 
tofelL^  cut  or  carry  any  of  the  wood  or  underwood  excepted^  that  then  it  lanu,  as 
JhouUhe  lawful  for  the  leffir  to  re-enter  &c.  One  queftion  was,  whe-  .*'*''  «folve| 
tfacr  this  was  a  covenant  or  a  condition,  for  which  upon  a  difturbance  3"  j  ^n-^^ 
the  leflbr  might  enter  and  defeat  the  eftate  ?     It  was  infifted,  tha*^  it  drews*s  cnic. 
was  not  a  condition,  bccaufe  they  were  the  words  only  of  the  lejfee^  ^  ^^P*  [7i» 
and  every  condition  is  created  by  the  words  of  the  leflbr;  'tis  true,  tiicy^rrVtlM 
if  the  words  had  been,  if  the  lellee  difturb  2:c.  then  the  leafe  fhall  words  of  the 
be  void,  this  had  been  a  condition,  becaufe  the  plaintifF  could  have  i<^i>>c  byway 
no  remedy  by  a£lion  upon  a  void  leafe ;  but  'tis  otherwife  where  the  ycc^there  "*' 
fclfcc  covenants  it  Ihall  be  lawAil  for  the  leflbr  to  re-enter,  becaufe  being  by  th# 
in  fiich  cafe  be  may  have  a  remedy  by  way  of  ad^ion  upon  the  deed  ;  '"dpncure, 
and  Doderidee  faid  that  formally  a  condition  ought  to  he  by  the  words  ^/  '*"^^'**  ^^  ^ 
the  lejfor^  but  wken  they  are  indefinite^  and  proper  to  defeat  the  ejlaie^  that  the 
they Jball  be  taken  as  a  condition^  according  to  Browning  and  Bellon's  ^^^^^  |^aU 
cafe,  which  is  received  for  law  at  this  day.      Palm.  491.  496.  503.  ^  ^^^^*  '* 
Hill.  3  Car.  B.  R.  Hay  ward  v.  Fulcher.  «!!  dl^' 

had  bsen 
^  iM>rds  of  the  lefTce  hlmf^lf,  and  tho*  this  point  was  no€  refolvcd  in  tTw  cafe  of  the  Qu^en  v.  Ljfm 
trr,  yet  the  better  opinion  is  fo,  and  the  law  hay  been  taken  ever  dnce  chat  it  iliall  be  a  conditionff 
IM.  169.  S.  C.  adjodged. 

15.  Leflee  for  years  brought  trefpafs  for  breaking  his  clofe,  and 
beating  down  his  hedges  &c.  The  dcfendznts  jst/iify  for  that  one  M. 
Jeifed  infee^  leafed  to  the  plaintiffs  excepting  the  treesy  with  liberty  to 
grub  upy  cut  downj  and  carry  them  away^  repairing  the  hedges  and 
filling  up  the  holes ;  and  that  M.  granted  the  trees,  and  the  libertv  tg 
the  defendants  &c.  Upon  demurrer  exception  was  taken,  becaufe 
the  defendant  had  notjhewn  that  he  filled  up  the  holes  and  repaired  the 
hedges^  and  that  thofc  words  (filling  up  the  holes  and  repairing  the 
hedges)  make  a  condition,  which  not  being  done  deflroyi>  the  agree- 
ment and  avoids  the  liberty ;  fed  non  allocatur  -y  for  it  is  not  a  con- 
dition but  a  covenant,  for  breach  whereof  the  leflee  has  remedy  by 
adion.  Adjudged  quod  querens  nil  capiat,  per  Billam*  2  Jo.  20^, 
ac6.  Pafcb,  34  Car,  2.  B.  R.  Warren  v.  Arthur. 

E  3  (E)  Im- 


4^  ContJitlontf* 

(E)   Improper  Words. 

p&Jfcit^  f '•  I  lu^I^^M"^  ^""J^'h  T  ""^^^^  ^ ,fcoffmcnt  upon  ccnditioif 
S.  C,  that  it  ,  *  ™»^  "  *c  UJee  doisfuch  an  a£fy  the  eflate  Jhallbe  void ;  tho* 
is  not  void   the  cftate  cannot  be  void  before  entry,  yet  this  is  a  good  condition 

jL"r  BromW  *!J^  ^^  ^'''^  ^  ^""^^  5°  *^  ^^^""'^  ^^^  implication.  ♦  2  Marl.  Br.  s! 

Ch.  J :  465-  \o-  Z*  Pennant  65.  admitted.  Litt.  S.  723.  M.  37,  38  Eliz. 

Br.  Condi-  B.  R.  in  f  GoodaU  and  fViafs  cafe.    Agreed  by  all  prater  Fenner 
tions,  pi.     who  doubted  thereof.  1  /       r  , 

245.  at  the  '' 

end  of  the  plea  cit«  S.  C.  f  5  Rep.95.  b.  S.C.  admitted  to  be  a  condition 

Cro.  E.  383,  384.  pi.  4.  S.  C.  aftirmed  in  error,  that  tlicy  were  good  wordj  of  condition.*— -Popb 

99,  100*  S.C.  Sc  S.  P.  admitted  by  two  J. Gouldlb.  176.  pi.  in.  S.  C.  but  the  jufticcs  differei 

as  to  Its  being  a  good  condition Mo.  708.  pi.  989.  S.  C.  agreed,  that  the  eftate  could  not  be 

VtNd  before  entry,  but  whether  the  words  ((ball  be  void)  are  fufficicat  warrant  for  entry  they  varied  in 
opinioa,  '      ' 

ft.  So  It  i^  if  the  condition  be  that  the  aftaie  JhaU  ceafe.     Litt  S 
713.  M.  37,  38  Eliz.  B.  R.  per  Coke.]  ^  •    • 

^'  J?^;  P'*      f  3*  If  ^  '"^  makes  a  feoffment  by  deed,  upon  condition  that  if 

AiEiii.'*'*^  ^^^^^^  ^^"  ^^*  f"^*^  ^^  ^^*»  ^*^^^  *e  feoffment,  charter,  and 
S.C. A s.p. livery ^tf//^/rv5/W;  this  is  a  good  condition,  tho'  no  re-entry  here- 
•dmittttd,    fcrved.     D.  9*  10  Eliz.  268.  15.  admitted.] 

[4.  5(7  if  the  condition  be  that  ^t  feoffmnt  Jhall  be  v^id^  this  is  a 
good  condition,  and  Jhall  give  a  re-entry  without  tin  exprefs  refer-- 
vation.     1 1  H.  7.  22.  £ricbe*s  cafe^  agreed.] 

[5.  So  if  the  condition  be  that  the  deed  of  feoffment  ii  feifma  inde 
habita  erh  vacua  &:  nulHus  vigoris  j  this  is  a  good  condition  j  for  this 

S^Vfcfiij  ^^  ^  ^^^  ^^  '^  ^^  ^^^  ^^^^  ^^^  *^  feoffment  (hall  be  void ;  for  the 
•dmiiicd.  livery  takes  effeft  by  the  deed.  Dubitatup,  M.  37, 38  Eliz.  B.  R, 
^ — Cro.E.  between  Goodale  and  IViat^  two  againfl  two  juftigesj 

B.C.  affirmed  in  error,  that  they  were  good  words  of  condition.-*— .Poph.  99.  S.C  but  S  P 

doubtjd  by  Popham  and  Fenner Mo.  708.  pi.  989.  S.  C.  agreed,  that  the  eftate  ciuld  not  bJ 

roid  before  entiy  j  but  whether  the  words  (fliall  be  void)  are  fufficient  warrant  for  entry,  they  difiered 
ih  opinion..  ,.  Oouldib.  176.  pi.  i xi,  S.  C.  but  th^  juftice» diUcKd  aa  to  its  being  a  good  con<U, 
tis|i.  00 

See  (K)  pU       f  6,  If  a  m^n  icafcs  for  life,  or  makes  a  feoffment  in  fee,  upon 
condition  that  if  the  feoffee  or  leffee  does  fuch  an  a^y  that  then  his 
epateJhaU  be  void  and  ceafe,  and  the  land  Jhall  remain  over  to  a 
Jlranger ;  tho'  it  was  intendW  that  the  ftraneer  fliould  take  advan- 
tage of  the  condition,    and  he  cannot  by  Taw,  yet  'the  leffor  or 
feoffor  may  enter  by  force  of  this  condition.     Lit.  S.  723.] 
^te  in?"  ^  f7*  If  a  man  makes  a  feoffment  by  deed,  and  tht  feoffee  grants 
tended  of     by  another  deed  made  upon  condition,  that  tf  the  feoffor  does  fuch 
^aJ^VA'S?  ^^^  the  /^  deed  JhaU  he  of  no  force ;  this  is  a  gSod  condition, 
feme  ti^^  ^^  ^^  give  a  re-entrv,  tho'  none  be  referved,  ♦     30  Aff.  1 ,  ad* 
.-.See  (S)    mtted,    45  Aff.  10.  admitted.,] 


S  Rep.  9  J. 
bb  GoodaJ*s 


Tank,  faid,  that  defeafance  cannot  l«  of  effeft  of  lands  which  pafs  by  livery,  Tf  the  liJry  be  not  mc^. 
Ji  m>eilupHitbt  defeasance  at  upon  the  charter  of  fcoftment ;  and  the  opinion  of  the  court  was  with 
bim.    Br.  Cowlitiow,  f  1. 1 1 3,  «itc8  30  Alf.  i  i.-Br.  D«fc4ance,  pi.  8.  dtw  S,  C.  ^^d  Brooke  faya^ 


Contiitioni^*  ^4.$ 

t^^it  therefore  at  this  diy  it  U  ufual  to  cotenanty  that  the  aiTurance,  after  the  condition  performed, 
fliaU  be  to  the  ufe  of  the  vendor,  and  that  the  vendee  and  his  heirs,  and  all  others,  ihall  be  [feifed]  to 
the  vendor  and  his  heirt* 

[  49  ] 

[8,  If  a  man  Icafes  for  years,  and  in  the  indenture  there  is  fuchsc.«cs.p. 

daufe,  ft  non  licebit  to  the  leflee  darcj  vendere,  vel  concederc  Jla^  ^"**?  ^^^* 

turn  &  terminum  fuum  alicui  perfona?  Jine  licentia  of  the  leflbr  jii—co. 

Juh  poena  foris-faSiura  termini  pncd'  this  is  a  good  condition.    D.  Litt.»o4  a. 

66.  a.  pi.  8.  Mich.  3  E.  6.  per  cur.]  f*n  *~, 

<^>  \^.  cited 
Aig.  Le»  ^46.         S.  P.  by  Cawdy,  GoJb.   131.         Provided  always,  and  it  is  covenanted  ani 
agtced,  and  the  leflee  covenants  not  to  alien  or  grant  over  without  licence  of  the  lefTor.    The  repor^r- 
adds  a  quaere,  if  this  be  a  condition  or  a  covenant  only,  becauie  it  was  not  agreed  among  the  jufticet. 
D.  157.  pK  7.  Mich.  4  ft  5  P.  &  M.  Anon.  -This  amounts  to  ii  leafe  for  years  defeafible,  and 

to  it  was  adjudg*d  in  C.  B.  in  Q^£liaabeth*s  time }  and  the  reafon  of  the  court  was,  that  a  leafe  fot 
year*  was  but  a  contra^  which  might  begin  by  word,  and  by  word  may  be  diffolv^d.  Co.  Litt. 
SC4  a.  at  the  bottom.  Provifo  quod  non  licebit  to  the  leflee  to  alien  his  term  without  aflent  of 

the  leflbr,  was  refolved  to  be  a  condition.  Cro*  £«  60.  pL  %.  Mich.  29  te  30  Elix.  B .  R«  Knight  n 
Mory. 

[9.  So  If  there  be  fuch  a  claufe  in  the  indenture,  and  the  leflee  C^o-  I'ltt. 
Jbalt  continually  dwell  upon  the  houfe  u()on  pain  of  forfeiture  of  the  *°4-?-S.P. 
iaid  term  and  intereft.    D.  6.  [and]  7  E.  6.  79.  pi.  46.  per  cur.  J  s?c!'''* 

[10.  If  a  man  makes  a  fe$fff/unt  rendering  renty  and  if  the  rent  RoH  Rep. 
be  behind^  that  it  ihall  be  lawful  for  him  and  bis  heirs  to  retake  the  330-  pi.  37^ 
hnd,  and  to  make  his  profit  thereof;  this  is  a  good  condition,  and  p/5-  ^^^c* 
(hall  give  a  re-entry,  tho'  it  be  not  exprefly  limited.  6.  E.  2.  Entry  di't^on,^  s"c. 
c^ng^le  55.  Adjudged.]  and  8  e.  3/ 

which  was 
Aat  terra  rcdibit ;  and  Coke  Ch.  J.  faid,  that  there  ought  to  be  a  reafonable  intendment  in  that  cafe ; 
that  the  word  (return)  is  not  a  proper  word,  yet  it  is  a  good  condition,  and  it  was  to  defeat  cHt 
tftate.— If  the  words  had  been  (to  retake)  only,  without  faying  (to  retake  the  land)  it  had  been  good  ; 
per  Coke  Ch.  J.  3  Bultt.  255.  Mich.  13  Jac.^-Co.  Litt.  ao4.  a.  ad  6oem  S.  P.  and  cites  S.  C, 
and  fa^'s,  that  tor  the  avoiding  a  leafe  for  years^  fuch  prccife  words  of  condition  are  not  fo  ftndly  re« 
f oifed  as  ia  a  cafe  of  freehold  and  inheritance* 

11.  A.  was  bound  in  an  obligation  to  B.  and  upon  oyer  of  the  Br.Fajts,pi. 
obligation  the  endorfcment  v/as,  that  the  faid  B.  vult  6f  concedit^  l^'^^    - 
that  if  the  faid  A.  Jhould  fland  to  the  arbitrcment  of  J.  S,  then  the  Fitah.Barre, 
obligation  Ihould  be  void.     It  was  moved  that  the  condition  is  void,  pi- 1 57*  cites 
beoufe  it  is,  that  B.  vult  &  concedit^  that  if  A.  ftands  to  die  arbi-  ^'j^j^^^' 
trement  of  J.  S.  and  all  this  Is  the  deed  of  A.  and  not  of  B.  neither  acuc for 
is  it  by  words  conditional  ^  and  per  Newton  and  Pafton,  the  words  Paiton.^ 
rule  oi  concedit  are  void,  but  the  condition  commences  here,  viz.  ^'  ^^^' 

if  the  faid  A.  Ihould  ftand  to  the  arbitrement  of  J.  S.  And  therefore  s.'c.^"^ 
it  is  fufficient  to  make  a  condition ;  whereupon  the  defendaitt's 
couniel  pafled  over.     Br.  conditions,  pi.  58.  cites  21  H.  6.  51. 

12.  Provided  it  JhaJl  not  be  lawful  to  the  leffte  to  lop  the  trees \  per 
Dyer,  'tis  a  condition;  per  Brown  'tis  not.  Mo.  45.  pi.  136. 
Mich.  5  Eliz. 

(E.  2)    By  Words  of  Leflbr  only. 

r.  A     Lcafes  to  B.  for  years,  with  claufe  of  re-entry  for  non-pay-  GoidA.  74* 
*^*  ment  of  rent,  and  in  the  leafe  were  divcrfe  covenants  on  the  Pj:  »•  s.  c. 
part  of  the  leflee  s  iSiti  if ;^d$  lejor  devifes  that  lejif/tould  hold  the  ^^^"^^^^ 

E  4  . '  bn4 


49  CenDittontf. 

^^^ion-jhr  land  dcmifcd^r  31  yearsy  reckoning  the  years  of  the  firft  term  not 
(undlrVikc  ^^^P^^^^  ^^  parcel  of  the  faid  term  of  3 1  years,  yiilding  like  reniy  end 
covenants)  *  under  fuch  covenants  as  in  the  former  leafe ;  per  tot.  Cur.  the 
do  not  make  words  of  the  wiU  can't  make  a  condition,  for  a  condition  is  a  thing 
tho  "thevTre  ^^^^"^  ^"  ^*^?  which  (han't  be  created  without  fufficient  words. 
In  a  will.—  2  Le.  33,  pi.  40,  Hill.  29  EJiz.  C.  B.  Machel,  alias  Michel  v. 
O^-  54-      Dunton. 

S •  C.  re* 

iblved  by  all  the  jullices  accordingly ;  for  covenants  and  conditiont  are  of  fcvcral  natures,  the  one 
giving  a^lon,  the  other  entry  ;  and  the  intent  of  the  will  wai,  that  the  ieiTe;:*  /hould  not  forfeit  hit 
trrm,  tho'  the  covenants  were  not  perform' J,  but  is  ctily  bound  to  fuch  p^nilty  as  hevi'41  at  fir^ 
which  was  to  render  damages  in  an  action  of  covenant  and  judgment  accordingly.  And.  179.  pt. 
214.  Manchcl.  v.  Dounton/S.C.  held  accordingly.  ■  Ibid.  197.  pi.  331.  MaunchelT.  Doden* 
ton,  S.  C.  agteed  per  Cur.  that  it  do:s  not  make  conOirio'^,  but  that  the  words  were  vain  wonU.-^ 
Godb.  99.  pi.  114.  fccnjs  to  be  S.  C,  but  notrefolvcd,  but  fays  that  GaVdy  held  it  a  condition,  whTch 
was  in  a  manner  agreed  by  all  the  other  juftices  j  yet  Pcriam  and  Rhodes  J.'faid,  that  the  fint  Ie«fe 
was  not  defeafable  for  non-f  erformance  of  thi  covenants,  nor  was  it  the  intent  of  the  devifor  that  cbe 
f^cond  ihouM  be  fo,  notwithi^anding  his  meaning  was  that  he  fhould  do  the  fame  things.  ■  ■  2  \»c» 
33.  pi.  40.  S.  C.  and  the  whole  coutt  held  that  the  worJs  of  the  devife  cannot  make  a  condition^  for 
m  condition  is  a  thing  odious  in  law,  which  fhiU  never  be  created  without  fufficient  words.  And, 

J 79.  pi.  Z14.  Manchell  v.  Dounton,  S.  C.   8c  ibid.  107.  pi.  232.    Maunchel  v.  Dodingcon,  agreed 
that  it  makes  no  condition.      ■■Poph.  8.  S,  C.  cit^d  by  ropham  Ch.  J.  as  adjudg*d  no  condition.    ■  ■ 
S.  C.  cited  by  Popham  as  adjudged  accordingly.     Cro.  £.  «88.  in  pi.  3. 

»[  50] 

2.  Covenant  by  leflbr  that  kjfee  may  cut  fireboot^  fefr.  without  do^ 
ing  wajicy  and  the  leflee  does  wafte  in  felling  wood;  this  is  a 
breach  of  leflee's  agreement,  and  he  is  liable  to  be4ued  on  his  bond 
for  performance  of  covenants,  agreements,  &c.  for  tho'  'tis  the  co- 
venant of  the  leflbr,  yet  'tis  the  agreement  of  the  leflee.  Le.  324* 
pi.  457.  Trin.  31  Eliz.  C.  B.     Stevenfon's  cafe* 

Foi.409.  (P)    Obligation.    Condition.    What /ir<?r^/ make  a 
^  ^  "  *  C#ndition . 


ftp  (D)        [ 


i«  TF  the  condition  of  an  obligation  be  made  in  this  manner,  fci» 
•*•  licet,  the  condition  of  this  obligation  is  fuch,  that  if  R.  H. 
do  not  grant  over  ihe  benefice  of  D.  during  kis  life^  then  the  faid  J.  //. 
(the  obligor)  doth  covenant  to  grant  and  a/ligri  the  faid  advimfon  to 
the  otdigeo  and  his  ajftgnsy&cc,  tho*  the  word  covfuant  be  put  in  here, 
yet  this  is  conditional,  becaufe  it  is  exprcfled  before  in  the  com- 
mencement of  the  condition,  [viz.]  the  condition  of  this  obliga- 
tion is  fuch,  &C.  Tr.  38  £liz.  B.  R.  between  IVifden  and 
HaynesJ] 


tween  S imp/on  and  Bernard,     Per.  Cur.  J 

[3.  If  the  condition  of  an  obligation  be  to  ftand  to  the  award  of 
J.  S,fo  as  the  award  be  made  in  writing  indented  under  his  hand  and 
fea!^  cSc,  this  is  a  condition  fo  that  the  award  fhall  not  bind,  tho* 
it  be  made  by  writing  under  the  hand  and  feal  of  J.  S.  if  the  writ- 
Jng  be  not  mdentcd.  P.  1 1  Car.  B.  R.  between  Holmes  and  Hoyf 
adjujgcd  upon  a  dcmuner.     Intratur  Hill,  ii  Car.  Rot.  468.] 

4  ♦•Thf 


4  The  condition  of  an  obligation  was,  wherias  the  oih'gee  iVcro-E.^gS. 
loimd  in  leriain  obligations^  the  obligor  is  td  deliver  them  to  the  obligee  P|-  '•  ^rcn- 
hefore  Mich.     Refolved  that  this  is  a  condition  clearly.     Mo.  395;  e*^!!^*^  ^ 
PL515.  HilL  37  Eliz.    Granuningham  v.  Ewre  -— luii,  * 

339.  S.6. 

(G)    Obligation.     Condition.     What  ihall  be  faid  [  51  J 

to  be  Parcel  of  the  Condition.  sce  xit. 

fAits  (C) 

[i.TF  the  condition  of  an  obligation  be  in  fuch  a  manner;  whereas  iQuift.i^^  . 
^  Robert  Crofs  the  father ^<?//  and  will  before  fuch  a  day^  fur^  s.c,  thcofc^ 
render  the  moiety  of  the  faid  copyhold  tenement  unto  Robert  the^^^r"^"* 
younger,  fi  that  Robert  the  younger  be  thereof fofeijed,  according  to  (whcrel^'* 
the  cu/ltm  of  the  fnanor^  if  they  fo  long  live,  then*  the  obligation  to  be  iiiftcad  of 
void.    The  laft  words  (if  thev  fo  long  live)  do  not  make  the  condi-  ^'^^  *"^  ^ 
tion only,  but  the  furrender  is  part  of  the  condition  alio,     M.  1 1  aii"cicaraF 
JaCr  B.  R.  between  Marker  and  Crofs, '\  opimon,ch4t 


11  was  a 


BuereTaid  condIeton»  the  fame  being  altogether  inrcnfible,  and  not  compalfory,  as  the  fame  ought  to 
tr,  and  fo  the  obtigution  is  fingle  and  without  condition. '  ■ '  The  words  were^  ^Vhcreat  tht  *lligte  n 
hund  into  tain  M^atiani,  tht  ehJigor  is  n  deliver  them  to  (be  obligee  hefore  AXich*  &c.  it  w«u  <*- 
(alv'dy  that  thofe  words  make  a  coodidon  dcaily.    Ibid« 

[2.  If  the  condition  of  an  obligation  be  In  fuch  manner ;  the  con- 
dition of  this  obligation  is  fuch,  that  if  the  above^bounden  A.  B.  do 
difcharge  the  obligee  of  fuch  a  recognifanccy  &c.  and  whereas  the  above^ 
Isunden  A,  B.  hath  agreed  to  free  and  difharge  the  faid  obligee  from  % 
feveral  obligations  &c.  Now  the  condition  of  this  obligation  is  fuch, 
that  if  the  faid  A,  B.  dofave  and  keep  harmlefs  the  obligee  of  and f rem 
the  faid  %  feveral  obligations^  then  this  prefunt  obligation  to  be  void  ;         y^^^ 
the  in  this  cafe  the  words  prima  facie  feem  to  rejlrain  the  condition       ^  ^^ 
to  the  laft  partonly,  fcilicet,  to  fave  him  harmlefs  from  the  2  obli-. 
gations,  yet  in  as  much  as  it  appears  that  the  intent  was  to  extend  to    (.'f  ' '"' '^  ;X^\f 
the  recognizances  by  the  firft  words,  the  condition  of  this  obligation    V'V  ^^l»  v*!^!^^'^  )^ 
is  fuch,  and  likewife  by  the  word  (alfo)  in  the  laft  daufe,  fciJicet    ^ V  'Xvl.tf^^^Q'^ 
(whereas  alfo)  or  otherways  the  firft  words  (the  condition  of  this 
obligation  is  fuch)  will  be  void ;  the  firft  part,  as  to  the  difcharge  of 
the  recognizance,  fliall  be  part  of  the  condition  alfo,  for  tht  firjl  part 
is  a perfe£t  fentence  to  make  it  a  condition;  bui  thefe  words  to  be  added 
thereto,  fcilicet,  (then  the  faid  obligation  to  be  void)  which  words 
willferve  well  for  (♦)  both  claufeSy  and  the  intervening  recital  (where* 
as^c.)  will  not  hinder  it,     Mich.   1649,  between  Ingoldefby  //wrf *  * '^l*  4 w- 
Stewar/i  adjudged  per  cur.  prater  Jermyn.     Intratur  Cr.  ^649.  ^--^m-— I 
RoC/i2;B4J 

3,  A  man  made  obligation,  and  after  the  date,  and  at  the  end  of^^-  Condi* 
it  a  etaufe  was  compris^dj  that  if  Se  pay  the  moiety  of  the  fum^  that  ^*°"*'  ^* 
then  the  Migation  jball  be  void i  and  the  opinion  > of  the  court  was,  s.c. 
that  it  is  1  good  condition.     Br^  obligation,  pi.  89.  cites  30  £•  3. 3. 
andFitatn.  Bar,  265. 

4.  Qbnditjop  of  a  bond  was  to  fave  lands  from  all  incumbrances, 
and  b^re  the  fcaling  of  the  bond  there  is  a  memorandum  indorfed^ 
fbatit  fiwJd  natixtenid  to  fuch  a  particular  incumbrance.     The  in  - 

dorfcmcn? 


.dbrfcment  was  held  an  cxplanarion  of  the  intent  of  the  parties,  and 
that  before  the  fealing  20  things  may  be  indorfed  or  fubfcribcd  zi 
conditions  of  the  obligation,  and  they  all  (hall  fland.  Mo.  679, 
pi.  930.  Mich.  44  &  45  £liz.  B.  R.  ^roke  v.  Smith. 

[  52  ]  (II)    By  what  fFords  it  may  be  created. 

See  (K)  pi.  [i.TF  a  man  leajis  to  a  woman  for  40  years  upon  condition,  that  fi 
a.  S.C.tnd       X  Ula  tam  atu  viveret  &  cuftodiret  feipfam  ^z^^/r  u;/^i!0u;,  and 
\htit^     ^dtf/flf  inhabit  upon  the  premifes^  this  is  not  any  condition ;  for  the 
word  (Ji)  makes  the  intsntiion  uncertain  whether  another  diing  was 
intended  befides  the  ceflbr  of  the  term  or  «-he  re-entry.     Mich.  37, 
38  Eliz.  B.  R.  between  Sayer  and  Hardy^  adjudged.] 
This  wis  a        [2.  If  a  man  leafes  lands  to  another,  provifo  if  the  rent  he  arreoTj 
point  made  this  is  not  any  condition,  becaufe  the  wora^^j  makes  the  inten- 
^fe**Ar**    tion  uncertain ;  for  where  the  provifo  is  hypothetical^  it  ought  to  be 
by  leaving    fhewed  what  he  would  have.  Pafch.  14  Jac.  B.  R.  between  Moodye 
out  the  in-   and  Gamon,     Per  Cuxr. 

fenfible 

wordsi  and  that  thefe  words  of  themftlvet  would  make  a  condition  without  more,  but  the  whole  coort 
e  cc ntra  for  the  reafon  given  by  Roll.  Roll.  Rep.  367.  pi.  ao.  Pafch.  14  Jac.  B.  R.  S.  C.  [but  1  Ad 
not  obferve  S.  P.  mentioned  in  any  of  the  other  reports  of  the  S.  C.]-«To  make  it  a  good  condition 
it  ought  to  have  the  following  words,  viz.  that  then  it  fiatl  be  Imiv/uI  for  the  feoffor^  f^c.  H  tfiter,Sec, 
Litt.  331. — And  in  fuch  cafe  the  vtord% Ji  ctutiftgat  redditum  praedift"  aretro  fore,  Sec.  that  then  itihall 
be  lawful  to  the  feoffor,  lefibri  &c.  to  enter,  &c.  make  a  goud  condition.     Lite  S.  320. 

Provifo  is  as  apt  a  word  to  lAake  an  eftate  conditional  as  fub  conditione,  or  any  other  word  of  cen« 
dition  ;  but  yet  when  it  (hall  make  an  cftate  or  intereft  candltional,  3  things  are  to  be  obferved,  ift. 
That  it  does  not  depend  upon  any  other  fentence  nor  participate  of  It,  but  that  it  ftands  origindly  of 
Itfelf.    2dly>  That  it  be  the  word  of  the  bargainor,  feoffor,  donor,  &c«     3dly,  Tha:  it  be  compulfory 
to  inforce  the  bargainee,  feoffee,  donee,  Sec.  to  do  an  z6t  j  refolved.    2  Rep.  70.  b.  Hill.  4.^  Elis.  C.  B. 

Lord  Cromweira  cafe Mo.  106.  pi.  249.  Andrews's  cafe,  S.  C.  and  all  the  judices  agreed  that 

provifo  annexed  to  an  exception  it  only  an  explanation  ;  tmd  if  it  be  added  at  the  end  of  a  covenant,  it 
extends  no  further  than  to  defeat  the  covenant,  unlefs  it  has  wordi  quod  tunc  tho grant  Aall  be  void  ; 
but  being  put  abfolutely  in  a  deed,  without  dependaace  upi>n  any  particular  covenant  oc  exception,  iti» 
to  be  conlbued  as  a  condition  to  all  the  eftate. 

M0.848.pl.  [3.  (So)  if  a  man  leafes  land  to  another,  provifo  if  the  rent  he  be^ 
Refolvwl  ^  ^i^^  it  JhaU  he  lawful  for  him  to  reflrain^  and  not  being  fufficient  the 
that  it  \i  not  ground^  to  re-enter  into  the  premifeSy  and  the  fame  to  have  again  in  bis 
any  condi-  former  cflate  \  this  is  no  good  condition ;  for  the  words  are  not,  that 
Roii"Rc  ^®  ^^  reftrain  the  goods  upon  the  tenement,  nor  is  it  known 
350.  pL  37.  what  is  intended  by  the  word  fufficient,  fcilicet,  fufficient  repara- 
s.  c.  adjor-tion,  rent,  &c.  arid  the  words  (the  land  to  re-enter  into  the  pre- 
ibT  1  ^^^^^)  ^re  without  fenfe.  Pafch.  14  Jac.  B.  R.  between  Imodyt 
fl!ao.^s?c.  ^nd  Garnon  per  cur.] 

neld  accord- 
ingly.—.3  Bttlil.  153.  S.C:  adjudgM  agatnft  the  plaintiff  pir  tot.  Cnr.^        .Cro.  J.  390.  pi.  y» 
"Wood  V.  Germons.     Hill.  13  Jac.  adjornatur. 

•  And.  267.  [4.  (So)  if  a  man  leafes  for  years  lands  by  indenture,  and  af^er 
s  c^'Vhe  ^  covenant  on  the  part  of  the  lejfor  this  claufe  id  contained, 
court  ad-  viz.  provided  always  neverthelefsj  and  it  is  covenanted  and  agreed, 
judgd  it  to  hy  and  between  the  faid  parties j  that  he  thefaid  lejfecy  his  executors, 
tio*  ^ and'  ^^  ^J/^i^^^  J^^^^  ^"^^  ^^^  premifes,  but  tOy  &c.  this  is  a  condition 
tiK°grcater  (n^^  Covenant  a/ the  ele^ipn  of  the  lefTor.    Hill.  33  LIiz«  B.  between 

Simpfon 
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Simpfon  and  Titterell^  adjudged  upon  a  fpectal  verdi£l;  which  intra-  part  held  it 
tur  Pafch.  33  Eliz.  Rot.  1609.  Co.  2.  Lord  Cromwell,  7.  ^.]  *  ^^'•*'""' 


alfo.- 


*  Cro.  £.  X4A.  pi.  6.  S.  C.  adjudged  that  it  was  a  condltton»  and  the  entry  lawful.-  S.  C.  citedl 

Arj.  Cro.  E.  385.— S.  C.  cited  Mou  707,  per  Cur.— S.  C.  cited  per  Cur.  2  Rep.  71.  b.— - 
S.  C.  dted  3  And.  71,  73.— —S.  C.  cited  by  the  name  of  Tirrel*s  cafe.  Win.  36.  S.  C.  cltci 

^  the  name  of  Bendlow*s  cafe.     Gouldib.  1x6.  in  pi.  id.         S.  C.  cited  Lane  109. 

f  lA,  Cromweirs  cafe  is  %  Rep.  69.  b.  to  82.  b.  Hill,  43  Eliz.  C.  B. 2  And.  69.  pi.  52. 

Cromwdl  v.  Andrews,  S.  C.  adjodg'd. '        Mo,  471.  pi,  679.  S.  C.  adjudged. 

[  53  ] 
fS*  (^^)  '^  *  "'^^  ^^^  '^'^^s  f°^  y^'^  rendering  rent,  and  the  Wntofcn.  ^ 
I/j/ii  covenants  to  pay  the  rent,  and  not  to  do  tuafte,  and  the  UJfor  binds  ^^J^l^^^ 
bimfelfin  an  obligation,  that  thelejfee  Jhall  enjoy  the  lands^ir  thsfald  the  monaf- 
renty  and  doine  according  to  the  covenants  of  the  faid  indenture  s^^ry  of  s. 
thcfe  words  (for  the  rent)  make  not  a  condition,  becaufe  he  hath  ^^"*  ^""" 
other  remedy  for  the  rent,  fcilicit,  upon  the  indenture  of  covenants,  between  the 
Mich.  5  Jac.  B.  between  7(?mif;2i  am/ Ti^i/xi/m.  J  pUintiff  and 

defendant 
fot  titkea,  and  ^tPUlntlff granted  to  th*  defendant  the  tithes,  and  he  granted  the  409.  rent  to  the  piah' 
rj^aad  bia  fucceilbrs/«r  tbejaid  tithes ;  and  the  defendant  faid,  that  the  plaintiff  had  taken  24  loads 
of  tithes  J  judgment  fi  adao;  and  per  Littleton  and  Briani  the  grant  q(  tnt  thing  for  anqtbtr  m 
ao  conditioB.    Br.  CQDdttions>  pi.  6s.  cites  9  £•  4.  19. 

6..  In  annuity,  per  Bflan,  and  the  beft  opinion,  where  annuity  is 
granted  till  the  plaintiff  he  promoted  by  the  grantor  to  a  competent  bene- 
fice,  and  the  defendant  tenders  a  benefice,  and  the  plaintiff  refujes, 
the  annuity  is  determined ;  for  it  feems  to  be  a  condition  in  law.  But 
where  it  is  granted  by  R.  Prior  o/S,  and  his  covent,  ////  he  be  prO" 
mated  to  a  benefice  by  the  faid  R.  and  he  dies,  the  tender  of  the 
fucceffoT  is  not  good.  Contra  if  ithsidbQen  by  the  faid  Prior  without 
name  ofbaptifm.  Br.  Conditions,  pi.  69.  cites  14  H.  7.  31  U  15 
H.  7. 1. 

7.  The  prior  of  S^nt  John's  of  Jerufalem  in  Endand  leafed  for 
years  the  commandrv  of  Bailll  by  indenture  to  Martin  Docknye,/>r0- 
vifry  diat  if  the  faid  Prior,  or  any  of  his  brothers  there  being  com- 
manders  would  inhabit  in  it,  that  then  the  faid  M.  Z),  and  his  affigns 
oblige  themfehes  by  the  faid  indenture,  upon  a  year*  s  warning,  to  remove 
or  give  place  to  the  faid  prior.  And  after  the  prior  died,  and  one  who 
was  brother  at  the  time  of  the  demifewas  made  prior,  and  was  alfo  com- 
mander, by  which  he  gave  warning  by  a  year  to  M.  D.  who  would 
not  go  out,  and  the  prior  entered.  The  queftion  was.  Whether 
the  words  above  were  a  condition  or  onlv  a  covenant  conditional  ? 
and  prr  Knightly  and  Marvin,  ferjeants,  it  Is  not  a  condition  to  for- 
feit the  Icafe,  but  is  a  covenant  conditional;  viz.  that  if  the  IcfTcc 
be  required  then  he  covenanted  to  remove,  and  otherwife  not.  But 
per  Audly  Chancellor,  Fitzherbert  J.  and  Donifliall  and  Chamley, 
ferjeants,  it  is  a  condition,  quod  mirum  !  But  per  Audly,  Knightly, 
and  Marvin,  if  it  be  a  condition  it  does  not  extend  to  the  fuc- 
ceilbr,  and  there  is  a  diverfity  between  rent  referved  generally  and  a 
condition ;  for  if  a  man  leafes  for  years  or  life  rendering  rent,  and  does 
not  fay  to  bim  and  his  heirs  or  juccejfirsy  yet  the  heir  or  fucceflbr 
ihaU  have  it ;  for  it  is  part  of  the  reverfton  \  quod  nota ;  But  if  it 
be  Uafed  upon  condition,  &c.  that  the  lejfhr  may  enter,  and  does  not 
fpcak  of  his  heirs  Aor  fucceffors,  there,  by  the  death  of  tlie  lefTor, 
the  concition  i^  extind  j  note  a  diverfity.     And  per  Knightly  thcfe 

words, 
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words,  ea  InteniUru  quando  ^  tunc  makes  a  condition  as  wd!  as  thefe 
words,  fuh  conditioner  provifo  femper  ii  ft  contingat  &c.  Br.  condi- 
tions, pi.  7.  cites  27  H.  8.  14,  15. 

8,  A  Uafe  for  years  was  made  to  hu(band  and  wife,  provided^  that 
if  they  had  a  mind  to  difpofe  of  the  term,  that  then  the  lejfor  Jhould  have 
the  firfi  offery  he  giving  as  much  for  it  as  another  would  \  the  qucftion* 
was,  whether  this  was  a  condition  or  a  covenant  ?  Shelly  held  clearly 
that  it  was  a  condition,  but  Fitaherbert  and  Baldwin  doubted.  D.  13, 
b.  pi.  65.  Trin.  28  H.  8.  Anon. 
Thtmean-       ^.  Note,  for  law,  xh2X  provifo  femper  put  upon  the  part  of  the  Uffee 
1*0  be  w-   vpon  the  words  hahendumy  makes  a  condition.     But  ««^'tf  of  a  pro- 
formM^or     vifo  [to  be  performed]  of  the  part  of  the  lejfor.  Br.  Condition,  pU 
notdont)      155.    cites  35  H.  8. 

1^^^'hV'  ^°'  -^^  *^  ^^  covenanted  in  the  indenture,  that  the  leffee  fhall  make 
Reporter,  'the  reparations^  provided'  always^  that  the  lejfor  Jhallfittd  the  great 
who  ob-       timber.     This  is  no  condition.     Ibid. 

iirrves,  that 

t^U  ui^^  which  IS  commonly  cited  to  prove  that  provifo  does  not  make  a  condition,  when  it  comet 
vnoD£  other  *  covenants  does  not  warrant  it  \  but  if  it  be  well  obferved  the  opinum  there  it  eood  jaw, 
ind  ftands  well  with  the  principal  caie  \  viz.  Lord  Cromweirs  cj(e.«-When  uftm  ttt  haltnJvm  « 
prevrfo  is  aidtdfcr  a  thing  to  he  done  by  him  to  whom  the  deed  is  made,  cr  to  reflrain  bim  to  dtt 
any  thing,  this  is  a  cendltion.     Poph.  1 1 S.  Hill.  3S  Ells,  iq  cafe  of  Pembroke  (earl)  v.  Berkley* 

•  t,  *7  3 

s.  P.^agreed      j  j.  JV&r  by  fomc  it  is  no  condition  when  it  goes  among  oth$r  co^* 

Jjmr,T     v^»^'«»^  ^t^^  ['*'  P^^  'fl  ^*'  ^#^-     V>^^* 

Kep.72.  a.        i^.  ^s  if  it  covenanted  after  the  habendum  and  zhtx  tbe  redden^ 

in  lord    ^    Jum^  that  the  bjfee  Jhall  fcour  his  ditches^  &c.  provided  always  that 

calfe^lbras  '*^  ^#^  -^^'^  ^^^V  ^*^  ^"^  ?/^''  to  fuch  a  field 'y  this  is  no  cohdi- 
to  the  fcour-  tion  to  forfeit  the  leafe  for  not  doing  of  it.  Contra  if  fuch  provifo 
ing  the  ditch  be  put  immediately  after  the  habendum,  which  makes  the  eftate^  or 
tlw mu?to^^^'^^^  the  reddendum-,  quod  nota^  Sc quaere.  Br,  Conditions,  pi.  195, 
fuch  a  field,  cites  35  H.  8. 

It  depends 

upon  the  precedent  covenant,  and  without  the  precedent  covenant  it  cannut  ftanl ;  And  t!ie  otficr 

|t4rt  of  the  difference  is  alfo  agreed  by  him,  becaufe  by  its  not  depending  on  any  precedent  dauie,  hut 

iibnding  by  itfslf,  this  makes  it  a  condition  \  and  fays,  that  all  this  is  good  law,  and  well  ftands  with 

the  refolutions  of  the  faid  juflices  in  the  principal  cale  j  and  fo  the  quaere  made  by  Broeke  is  fully  re* 

^Ived. 

1 3.  A&  words  make  condition,  unlefsfuch  as  reflrain  the  thing 
given ;  As  upon  condition  that  he  (hall  not  do  fuch  an  a6l ;  for  if 
they  do  not  reftrain  the  thing  given,  it  is  rather  a  limitation  than  a 
condition ;  As  if  I  make  a  Uoje  for  life  upon  conditieny  that  if  the 
lejfee  does  ^ajie  I  may  enter.  'I  his  is  only  a  limitation  of  the  time 
of  my  entry,  which  is  void,  becaufe  it  is  no  more  than  the  law  fays, 
and  is  no  condition  becaufe  it  does  not  reftrain  the  eftate;  So  if  I 
make  leafe  for  life  upon  conditlony  that  if  the  lejfee  commits  waflcy  and 
I  recover  the  placi  waflcdy  that  I  Jhall  enter  into  it.  This  is  no 
condition  for  the  reafcn  before  mentioned;  hut  if  it  had  been  upon 
condition,  that  if  I  recover  in  %L'(fle  any  party  that  I  Jhall  enter  inta 
the  whclcy  this  is  a  condition  for  that  part  in  which  the  wafte  was 
not  done,  becaufe  the  condition  is  reftriclivc,  and  goes  in  dcfea- 
fance  of  this  pirt.  Per  Hindc  J.  pi.  c,  33.  a,  Fafch.  4  E.  6,  in 
pafe  of  Colthiiit  v.  Bcnjufliin. 

14.  A 
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14.  A  bidiop  made  a  Icafc  for  years  of  certain  lands  referving  Benffl.  129. 
rent,  whtch  was  confirmed  by  the  dean  and  chapter,  and  in  the  fjljl'p/oy^jj^ 
Icafe  was  a  provifo^  thaty  in  Umpore  vacationis  epifcopatus^  the  rent  \^  n jt  a  con- 
fiouli  he  paid  to  the  chapter.  It  was  held  that  this  provifo  was  no  ditionbot* 
condition,  but  a  foreprife  of  faving  in  the  fentence  of  the  referva-  ^'^'^i^^^^l 
tion  of  the  rent,  and  as  an  agreement  or  covenant;  for  it  is  not  an-  ftration—l 
ncxed  to  the  eftate,  nor  to  ths  thing  given.  D.  221.  b.  pU  20.  Mo.  51.  pL 
Pafch.  5  Eliz,  Aycr  v.  Orme.  Hl'^  Ij'^*; 

rrrjlv^d,  that  th's  proTi^b  was  well  enough  placed  to  mike  condlciony  kecaufc  annexed  to  the  refvzrvi- 
t«»n  of  the  rcor,  the  non-pcrrormance  whereof  mayi  by  the  intent  of  the  parties,  deterniine  the  e!t.ice 
cf  :he  leafe,  tha*  it  does  not  go  to  the  non-payment,  but  to  the  manner  of  payment,  viz.  payment  to 
:ht  ihipter,  otficnkift:  it  \i  where  the  provifo  is  adjoined  to  the  exception  or  to  the  fpecial  covenant; 
f:>r  fhctt  it  ihil!  be  intended  foraetimes  a  decUrationy  fometimes  an  explanation,  and  f^mrtimes  a  r«« 
firl^ion  0/  the  puticuUr  thing  Co  which  it  is  adjoined,  and  not  a  condition  c^  the  whole  ctUte. 
DaL  5^.  pi.  31.  S.C.  Walihe  and  Wcfton  held  it  a  condition,  but  B.own  and  Dyer  e  contra;  but 
D>er  faid,  th;ftt  be  thought  provi£>  is  a  good  word  to  make  a  condition  when  it  ii  annexed  to  the  prin- 
cipal matter  leafed,  and  may  be  either  in  the  affirmative  or  the  negative,  when  it  is  annexed  to  the 
thb*  leafed  aod  to  the  eftate,  if  it  abridges  the  thing  Icaled^  ic  is  not  a  coadltlon>  as  leafe  for  yeaaa 
f  ro/.i  J  that  he  ihall  not  meddle  with  ths  wjod. 

15.  A.  leafed  to  B.  for  life,  and  that  it  (hould  be  lawful  for  him  Leafe  for 
to  take  Ibel  upon  the  prcmiflcs,/^rM;.^  that  he  does  not  cut  any  great  ^hj['fXu* 
fr/4i.     If  B.  cuts  great  trees  he  is  punifhable  in  wafie,  but  A.  can-  not  be  iaw« 
not  re-enter ;  for  the  provifo  is  not  a  condition,  but  only  an  expo-  ^"'  f^  the 
fitionof  the  intent  of  the  grant  in  that  behalf.     3  Le.  16.  pi.  38.  |;;!^'^/:^^^*^ 
Mich.  14  Eliz.  C.  B.  Anon.  Uycr 

t!»s>u^ht  it 
a  conditioa,  bot  Brown  thought  it  on)y  a  reftraiat,  if  no  penalty  cnfuec  upon  it.     Mo.  45.  pi.  136. 
Mich.  5  Ells.  Aaoju 

16.  Arbitrators  award  that  A.  (hall  have  tlie  lands,  yielding  and  feci 
paying  lol.  per  ann.  in  this  cafe  it  is  not  a  condition,  for  it  is  not 

knit  to  the  land  by  the  owner  itfelf,  but  by  ?iflranger^  viz.  the  ar- 
bitratc»r.  3  Le.  58.  pi.  86.  Mich.  17  Eliz.  B.  R.  Trefliam  v. 
Robins. 


eftate,  but  only  abridged  the  covenant.    Cro.  £.  73.  pi.  30.  Mich,  thacthenhe 
20  &  30  Eliz.  B.  R.  Scot  V.  Scot.  ^^  p»y  tJ«« 

fa;  J  rent  to 
the  rvcoTcrors  their  hcin  and  adignt^  and  not  to  the  h  »r$  of  cefty  que  ufe.     It  wai  argued  whether 
thi«  pcvrilb  makcft  a  condition  or  HOC,  fed   adjorn  >t<ir.  j  Lc    12.5,  pj.  3  >«.  .9.  C.  .irgu-J  again* 

fejadjomatuf.  4  Lc.  70.  pi.  161.  S.  C.  and  iljce>  \l  .igiin,  tnac  th=  rent  was  relervcd  payable 

Co  Che  re«oterors,  ojii  jfcer  their  de^ih  then  tJ  ccily  que  mu  his  hj.is  ?ni  aflTijjns,  provipfo,  chAt  if 
ttie  Icilce  makes  hit  heir  mile  his  alli^nee  of  che  t^-rm,  th'c  ilvrn  liC  pay  the  rcn:  to  the  recove- 
nfi,  ihetr  heirs  and  alh^ns,  and  leifce  did  noc  pjiy  it  Ct>  tSchei's  of  ceit^  que  uf:,  whsrcapon  wm 
adiftreCi  ^od  a  replevin.  Argtiedj  whether  a  condition  or  mt,  and  i&  in  tjtidem  v.3rbis  w.chi  JLe* 
lit,  k  adjofliator.  4  Le.  39.  pi.  2c6  Scoc  r.  ::cot  is  a  D.  P. 

t 

J 8.  In  fome  cafes  this  wor  J  provifo  is  not  a  ccnditiony  but  only  an 
uplanati^n  of  a  fcnteiici  prec^rclent.  If  it  be  in  the  negative^  and 
maices  rejhraint  of. the  common  taiv^  then  'tis  a  condition,  as  leafc  for 
yevSy  provifo  not  to  ;.lien  or  do  wailc  \  aiid  if  tlw  pjovifo  bs  in  the 

affinnatiyi 
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affirmative^  and  by  that  the  party  be  bound  to  do  what  by  common  right 
heh  not  bound  to  do-,  it  is  a  condition.  Arg.  3  Le*  225.  pi.  302. 
Pafch.  31  Eliz.  in  cafe  of  Scot  v.  Scot. 
In  covenant  IQ*  LefFor  covenanted,  that  the  lefTee,  paying  his  rent,  (hall  ef|- 
by  aflignee  joy  the  land  demifed  for  the  whole  term ;  the  leflee  did  not  pay,  and 
Snureof'"  afterwards  is  ejected  by  a  title  paramount.  1  juftices  held  die  covc- 
leafe,  and  i^^mt  Conditional,  and  that  leflee  (hould  not  have  advantage  without 
breach  af-  performing  the  condition  created  by  the  word  (paying).  But  Periam 
^afon^ihe  J'  ^^^^  ^^^"S'y>  ^^^^  (P^y'^g)  *^  "0^  crcatc  a  condition.  4  Le.  50. 

defendant      pl*  I30«    Mich.    32  EUZ.  C.  B.  Auon. 

fl  aded,th;<t 

It  was,  that  he  fliould  tn}oy^  payhff  the  rent  &c.     Plaintiff  demurred^  becau(e  it  appears  that  there 

was  not  rent  due  after  the  aflignment,  and  before  the  evidton ;  and  it  was  agreed,  that  the  word 
(paying)  was  not  a  precedent  condition^  and  thereupon  the  plaintiff  had  judgment.  Sid.  %%q* 
Pafch.  18  Car.  s.  B.  R.     Allen  t.  Babbington. 

Leafe  of  \xn6f  paying^  the  rent,  is  no  condition.     %  Show.  102.  pi.  209.  Pafch.  34  Car.  2.  B.  R. 
«non.         Leifor  covenanted  chat  the  leflee,  faying  the  rent,  and  performing  the  covenant^  (hould 
quietly  enjoy ;  in  action  by  lefTee  the  leffor  pleads,  that  plaintiff  did  quieuy  enjoy  till  the  time 
when  leflee  cut  dov(>ii  wood   contrary  to  his  covenant,  and  then  he  entred  and  not  before.    It 
was  argued,  that   this    covenant  was  not  conditional ;   for  the  words   (paying  and  performing) 
fignify  no  more  than  that  he  (hall  enjoy  &c.    under  the  rents  and  covenants,  and  it  is  a  dauJe 
uiualiy  inferced  In  the  covenant  for  quiet  enjoyment }  indeed  the  word  paying  in  fome  cafes  may 
amount  to  a  condition  ;  but  that  is  where,  without  fuch  conflru^tion,  the  party  could  have  no  re- 
medy.    But  here  are  exprefs  covenants  in  the  leafe,  and  a  dired  refervation  of  the  rent,  to  which 
the  party  concerned  may  have  recourfe  when  he  has  occafion.     The  words  (paying  and  yielding) 
make  no  condition,  nor  was  it  ever  known  tlut  for  fuch  words  the  leffor  entered  for  non-payment 
of  rent  j  and  there  is-no  difference  between  thefc  words  and  the  words  (paying  and  performing.) 
The  court  took  time  to  conAder,  and  afterwards  in  this  term  judgment  was  given  for  the  plaintiff', 
that  the  covenant  was  not  condidonal.     Atkins  J.  doubted,     a  Mod.  35.  Pafch.  17.  Car.  2.  C.  B. 
Hayes  v  Bickerftaf!'.  Freem.  Rep.  194.  pi.  198.  S.  C.     North.  Ch.J.  faid,  that  this  claufeis 

now  fo  ufual  that  it  is  butclaufula  clericorum,  and  that  if  it  (hould  be  conf^rued  conditionally,  then  if  the 
letTce  broke  a  covenant  of  the  value  of  a  penny,  it  would  «excufe  the  leflTor  of  the  breach  of  a  co- 
venant of  1000  I.  value.  Curia  advifaie  vult.  ^Jo»  206.  S.C.  cited  by  the  Chief  J.  as  adjudged 
that  the  word  (paying^  did  not  make  the  covenant  conditiost4l,  butthat  it  waa  a  reciprocal  covenant^ 
f«r  which  the  ^arty  might  have  a^ion. 

Mr.  706  pi.      20.  The  Earl  of  Pembroke  granted ^e  lieutenancy  of  the  Forcft  of 

r^'v  ^Pcm-  ^*  '^  ^'  ^"^  '^^  ^^'^^  ^^^^  ^f  ^'^  *^^'  ^^^  ^^  ^^  ^^^  of  the  grant 
brok'(Eari)  wcrc  thcfe  words,/>rw/W<f<itf/tt;fl[yj,  andthefaid  B»  ^th  covenant  (ffr. 

S.  C.ad-  that  the  Jaid  Earl  Jhall  have  the  command  of  the  game  there  \  prO' 
judg  d  ac-  y';^^  ai^Q^  and  the  /aid  B.  doth  further  covenant  not  to  cut  down  any 
zpd  in^ error  ^^^od  unle/s  for  Kccejfary  browfe  l^c.  B.  cut  down  4.  oaks.  Gawdy 
broui;hc  in  ::nd  Clench  thought  this  not  to  be  a  condition,  but  Popham  and  Fen- 
thc  exche-  ^^^^  ^  contra ;  for  the  provifo  here  ha$  a  perfeS  conclufion,  the 
be"  hefd  "  words  (that  he  fliall  not  cut  down  trees)  referring  to  the  provifo  and 
that  this  to  the  Covenant,  and  fo  it  founds  as  well  to  the  condition  as  to  the 
provifo,  covenant,  and  it  (hall  be  as  if  there  were  feveral  fentences  j  &  ad- 
wa "tho*  *  jornatur.  But  afterwards,  upon  conference  with  all  the  judges  of 
there  are  England,  the  greater  part  held  it  to  be  a  condition,  and  judgment 
words  of     accordingly.    Cro.  E.  385.  pi.  8.  Pafch.  37  Eliz.  B.  R.  Pembroke 

covenant  as.r^.rP'T       joii 

well  at  of    (Earl  of)  V.  Lord  Berkley. 

condition,  makes  a  condition  by  the  intent  of  the  parties*-  ■  »  and  20.  pi.  14.  S.  C  fays,  the  judges 
in  bank  were  infcveial  opinioiis,  and  thereupon  \t  being  moved  to  all  the  other  jud3es  and  barons, 
the  greater  part  held  it  a  condition  and  covenant ;  becaufe  when  words  contained  in  a  deed  go  to 
feveral  purpofes  and  fenfcs,  the  deed  {hall  be  taken  according  to  the  fenfe  of  the  words,  withcnit 
con f> ruing  any  word  to  be  vain,  or  confounding  the  fenfe  thereof;  as  if  a  deed  coniatns  dedi,  re- 
mit], &c.  Ic  may  be  a  deed  of  grant,  feoffment,  releafe,  or  confirmation,  or  all  of  them;  as  the 
cale  requires,  y^hich  was  (hewn  at  large,  and  judgment  accordingly.— Poph.  116.  S.  C.  the  chief  juf- 
tices,  and  chicj^  baron,  and  all  the  other  juftices  and  barons,  prxter  Gaudy,  Clench,  Walmfley,  and 
Beiiumonty  held  that  it  was  a  condition  and  alfo  a  covexunC— — CouUb*  130.  pi*  »7.  S.  C.  but  no 

judgment 
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}»4|;ac!it.— -5  Hep.  76.  a.  b.  S.  C.  but  S.  P.  does  not  appear.— Jcnk  a66.  pi.  73.  S.  C,  that 

t'tus  provifo  is  a  coodltioo.— Cro.  E.  563.  pi.  ly.Pafch.  39  Lliz.  S.  C.  uponerror  brought  this  matcer 

was  aiEpiedy  bat  the  juilice«  and  barons  woul J  not  hear  any  argument,  the  fame  having  been  difputei 

among  them  before  the  judgment  given,  and  by  the  greater  part  held  to  be  a  condition,  and  judg- 

m-nt  given  by  their  advife  accordingly.     But  for  other  errors  and  im,''rfc^ions   in  the  declaration, 

the  iirlljttdgm'fot  was  reverfed. — Mo.  706,  708.  accordingly.— 2  Rep.  71.  b.  72.  a.  cites  S.  C.  re- 

f^lvei  xcordingly  by  all  thejuftlces  of  England  up  n  aigument  before  them  at  Serjeants  Inn,  but 

that  it  was  rtveiied  for  default  in  the  count.*  '  A  gift  in  tail  is  made  of  a  walk  in  the  fuiofc, 

pro\i(b,  a^d  the  donee  covenanted  that  he  ihould  not  fell  any  trees  there,  being  timber  trees  j  this 

rrjvii'o  is  ^  condition,  altho"  a  covenant  is  alfo  added  to  this  purpofe;  by  all  the  judges  of  England. 

y^ik.  16^.  pi.  73         S.  C.  cited  per  cur.  by  the  name  of  Pembret  v.  Barkley.  Palm*  503, 

21.  Provi(b  always  implies  a  condition^  if  there  are  no  fuhfequent 
uzrds  which  may  peradventure  change  it  into  covenant^  as  where 
Lhere  is  another  penalty  annexed  to  it  for  non-performance,  as  Dock- 
wray's  cafe,  27  H.  8.  14.  but  *tis  a  rule  in  provifoes,  that  where 
the  provifo  is,  that  the  IctCe^Jhall  orjhall  not  perform  a  thing,  and  no 
penalty  to  ity  this  is  a  condition,  otherwifc  it  is  void ;  but  if  a  penalty 
U  annexed  'tis  otherwife ;  per  Periam  J.  to  which  all  the  reft  of  the 
juft ices  agreed.  Cro,  E.  242.  pi.  6.  Trin.  33  Eliz.  B.  R.  Simpfon 
¥.  Tittcrel. 

22«  A.  bargains  and  fells  a  manor,  to  which  an  advowfon  was  ap^  2  Rep.  69. 
pendant  J  to  B.  in  fee,  and  it  was  agreed  between  them,  that  A.JhouUl  b.  Hiii.  4^ 
tev^  afim  to  B.  of  the  fatd  manor  with  the  advowfon^   and   it  was  P^**  S*  ®* 
agreed  by  the  faid  indenture,  that  a  recovery  Jhoutd  be  fuffered  to  the  well's  cafe  ' 
intent  afore(aid,  provided  that  B(hould  grant  the  advowfon  to  A.  for  life  \  — D.31  i.pf. 
B.  dies  before  any  grant  is  made  by  him  of  the  advowfon  to  A.  and  A.  ^3- Andrtui 
made  na  requejl  to  B.  to  have  the  faid  grant  made  to  him ;  A.  enters  s'.c.&/.p. 
into  the  aianor  for  breach  of  the  condition.     Refolved  by  all  th:— Andi7. 
judges  of  England,  and  barons  of  the  Exchequer,  ift.  "1  hat  this  P^'^5^^, 
provifo  makes  a  condition,  and  that  it  was  well  created  by  force  of  J^jbi^.V^o'. 
the  ftatute  of  ufes  of  27  H.  8.  altho'  the  eftate  vefted  after  the  con-  pi.  246. 
dition  was  created  and  made.     And  tho'  the  provifo  be  placed  in  ^'  p*  ''"* 
any  part  of  the  deed,  yet  if  it  be  fubftantive  and  independant,  andnotapj^w, 
relates  only  to  the  eft^tc  paflfed,  it  is  a  condition ;  if  it  be  qualified  —1  And/ 
i:  may  amount  to  covenant  only;  if  there  be  a  provifo  and  covenant  ^9-  p**|*- 
in  the  deed  it  may  inure  to  both.     Jenk.  252.  pi.  43.  ^°  cite* 

S.  p.  adjpdged  by  the  major  pan  of  the  jofticcs Cro.  E.  891.  pi.  8,  S.  C.  but  S.  P.  does  not 

appear.  Yelv.  3  &  6*  8  C  ■  Nov.  44.  S.  C.  but  S.  J  •  does  t.ot  appear.— Bcndl,  aoi.  pi,  239. 
S.  C.  in  Varg.  fays  the  opinion  of  all  the  juiliccst  w<i>,  that  the  provilo,  as  it  is  here  placed  in  the 
iolenturey  mokes  condition }  for  they  f;ii4  that  the  feme  is  t.i  be  regarded,  and  nut  the  place  where  it 
Aaods  ri*  the  indenture;  for  if  the  fenfe  refers  fothat  it  tends  to  a  condition,  it  ihail  be  fo|  and  in  the 
faacipoJ cafe  itis  xnoft  apdy  fo.    ■        Sav.  2 1 5.  pi.  187.  S.  C.  adjornatur. 

23.  A^rffv^fliallbefometlmestakenfor  a  ««i/Vwff,  andfome-  f  57  1 
times  for  explaiiaticn^  and  fometimes  for  a  covenant,  and  fometimes 
for  an  exception,  and  fometimes  for  a  refervation 'y  and  it  is  taken  for 
a  condition  j  as  if  a  man  leafe^land  provided,  that  the  icffee  (hill  not 
alien  without  the  aflent  of  the  leflbr,  fub  poena  forisfaSlura^  here  it 
is  a  condition  ;and  if  I  have  two  manors  both  ofthem  named  Dale  and 
Ileafeto  you  my  manorof  Dale,  provided  that  you  fhall  haveroymanor 
of  Dale,  in  the  occupation  of  J.  S.  hers  this  provifo  is  an  explanation 
what  manor  you  (hall  have ;  and  if  a  man  leafe  a  houfe^  and  the  lelTee 
covenanteth  that  he  will  maintain  it,  provided  always  that  the  leflbr 
k  contented  to  find  great  timber,  here  this  is  a  csvcnant  -,  and  if  I 
5  leafe 
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IczCt  to  you  mv  tneflliage  in  Dale,  provided  that  I  vnH  hare  % 
chamber  mvfelr,  here  this  is  an  exception  of  the  chamber  y  and  if  I 
make  a  leafe  rendering  rent  at  fuch  a  feaft  as  J.  S«  (hall  name,  provi* 
ded  that  the  feaft  of  Saint  Michael  (hall  be  one,  here  this  provifb  is 
talcen  for  a  refervation.  Per  Popham  Ch.  J.  Gouldfb.  131.  pl^  27. 
Hill.  43*£liz.  in  cafe  of  £•  of  Pembroke  v.  Barkley. 

24'.  A  power  to  dig  up  the  trees  making  up  hedges  is  not  a  con* 
dltion  i  but  covenant  lies  for  not  repairing  die  hedge.  2  Show.  202. 
pL  209.  Pafch.  34  Car.  2.  anon. 


(H.  2)     Where  the  Caufe  or  Confideration  of  the 

Gjrafit  will  make  a  condition. 

ITA.cove.  '•  JF  A.  covenants  with  B.  to  be  Hsjiewardfor  fo  much  tvages^ 
sMitt  to  ^  and  B.  brings  an  action  for  his  wages,  he  ought  to  furmife 

fcrve  B.  for  ^y^j  f,.^  forth,  that  he  has  performed  his  fervice  which  intitles  him  to 
'ZcL'^  hisaftion  j  Arg,  Bulft.  167.  cites  18  H,  6.  fol.  [i.  a.  pL  i.]  by 
■ants  to      Fortefcue* 

^ve  him  fo 

much  f§r  his  yearns  fervice  ;  if  B.  will  bring  an  adion  for  hit  money,  he  ought  to  (hew,  that  he  hat 
ferved  him  |  Af^.  fiulft.  167.  Tlin.  9.  Jac.  and  cites  '5  H.  7.  xo.  b.— The  fervice  is  a  condt- 
ttoa  precedent  tor  the  wages.  Arg.  Roll.  Rep.  i2t.  cites  15  H.  7.   [10.  b.  pi.  17.]  ■  ScfttiL. 

J^f  ^rtlonment,  fol.  8«  9.  the  ca&  of  Worth  v.  Viner. 

2.  If  zcorody  is  granted  for  certain  fervice  to  be  done^  omtflion  of  (he 
fervice  determines  the  corody.  Dav.  i.  b.  cites  20  E.  4.  fol.  ultimo. 

3.  If  a  m^n  for  7,0  mar ks^  whereof  10  are  paid  in  hsLtid^  and  the 
other  10  to  be  paid  at  Mich,  promifes  and  agrees  to  do  fuch  an  a& 
after  Mich,  on  a  certain  day,  and  the  laft  10  marks  are  not  paid  aI 
Mich,  or  lawfully  tendered,  the  promife  and  contra£t  is  void  ;  for 
the  word  pro  makes  the  contra^  conditional.  D.  76.  a.  pi.  29. 
Mich.  6  E.  6.  in  cafe  of  Andrew  v.  Boughey. 

Bulft.  167.  4.  If  one  covenants  pro  maritagio  habendo  to  make  an  eftate  &c. 
^'c  l!!!l  2^^  ^^^  marriage  does  not  take  effeft,  the  covenantor  is  difcharged 
Ibid.  16S.  of  his  covenant.  D.  76.  a.  pi.  29.  Mich.  6  £.6.  B.R.  in  cafe  of 
s.Ccitcdby  Audfcw  V.  Boughcy. 

yeWcrtonJ.  ^^  jf^^  grants  to  B.  a  way  over  his  land,  and  B.prochimino  ilU 
S.  C.citfd  habendo  grants  to  A.  a  rent-charge,  the  flopping  the  way  is  aftop* 
Arg.  BuUl.  ping  the  rent-charge.    D.  76.  a.  pi.  30.  Mich.  6  E.  6. 

Dav.  Rep.  1.  b.S.  p.  citei  9  E.4.  19.  15  E.  4. 1.  at  E.  3.  7*  45  E.  3.  8.  6H.  8.  a.  and 
•  E.  6.  76. 

6.  There  i$a  diverfity  between  a  gifioflands^  and  z  gift  of  an^^ 
ntiity^  or  fuch  like.  For  example,  if  a  man  grants  an  annutty  pro 
una  atra  terra^  in  this  cafe  this  word^r«  (hews  the  caufe  of  the  grant 
and  therefore  amounts  to  a  condition  \  for  if  the  acre  be  eviSfed  by 
an  older  title  the  annuity  fliail  ceafe,  for  ceflante  caula  ccffat  efFeSus. 
Co.  Litt.  204.  a. 

7.  So'if  zn  annuity  be  granted  ^r*  dectmis  &c.  if  the  grantee  be 
unjufily  di/lurbed  of  the  titba  the  annuity  ccafes.    Co.  Litt.  204.  a. 

8.  ^t 


6*  So  if  an  annuity  be  granted  quod  prajiant  conJUiumj   this 
Buikes  the  grant  conditional.  Co.  Litt.  204.  a. 

9.  But  if  A.  pro  una  acra  terra  makes  a  feoffment  or  leafefor  life  of 
an  acre^  albeit  that  die  acre  be  e vitEied,  yet  A.  (hall  not  re-enter ;  for 
in  this  cafe  there  ought  to  be  legal  words  of  condition  or  qiialifica-i 
tion ;  for  the  caufe  or  confideration  (hall  not  aroid  the  eftate  of  the 
feoffee  ;  and  the  reafon  of  this  diverfity  is,  for  that  the  ejiate  of  thi 
land  is  executed^  and  the  annuity  is  executory.     Co.  Litt.  204.  a. 

10*  Sonletimes  in  cafe  of  lands  or  tenements,  caufaQx3^}\  make  a 
Condition ;  as  if  a  woman  gives  lands  to  a  man  and  his  heirsy  caufa 
matrimonii  pralocuti ;  in  this  cafe,  if  flie  either  marry  the  man,  or 
the  man  i^efiifes  to  marry  her,  ihe  fhall  have  the  lands  again  to  her 
and  to  her  heir$«  Buty  of  the  other  flde,  if  a  man  gives  lands  to  a 
woman  and  her  heirSy  caufa  matrimonii  pralocuti^  though  he  marry 
her,  or  the  woman  refufes,  ke  fhall  not  have  the  lands  again ;  for  it 
ftands  not  with  the  modefly  of  women  in  this  kind  to  a(k  advice  of 
learned  counfel,  as  a  man  may  and  ought ;  and  the  rather,  for  that 
in  the  cafe  of  the  woman  (he  may  avei'the  caufe,  (or  the  reafon  afore-^ 
(aid)  although  it  be  not  contained  in  the  deed,  even  tho'  the  feoff- 
ment be  made  without  deed.     Co.  Lite.  204.  a. 

If.  If  a  man  makes  a  feoffment  in  fee  ad  faciendum^  ox  faciendo^ 
or  ad  propofitumy  that  the  feoffee  fhall  do  or  not  do  fuch  an  a»St,  none 
of  thefe  words  make  the  ftate  in  ihe  land  conditional  \  for  in  the 
judgment  of  the  law  they  are  no  words  of  condition,  and  fo  it  was 
refolved  Hill.  18  Eliz.  in  C.  B.  in  the  cafe  of  a  common  perfon  \  hut 
in  the  cafe  of  the  king  the  faid  or  like  words  do  create  a  condition  \ 
and  fo  it  is  in  the  cafe  of  a  will  of  a  common  perfon.     Co.  Litt.  204.  a. 

12.  Pro  in  fom2  cafes  has  the  force  of  a  condition  when  the  thing 
granted  is  executofy^  and  the  confideration  of  a  grant  is  a  fervice  or 
fome  other  like  thing,  for  which  there  is  no  remedy  hut  the  flopping  of 
the  thing  granted^  as  in  the  cafe  of  annuity  granted  for  counfel, 
or  for  doing  the  office  of  a  fteward  of  a  court,  or  the  fervice  of 
a  captain,  or  keeper  of  the  fort,  as  in  Ugthred's  cafe,  7  Rep.  And 
in  thofe  cafes  the  condition  is  not  precedent,  and  therefore  needs  not 
be  averred  performed,  when  the  annuity  is  demanded ;  and  thofe 
cafes  are  within  the  reafon  of  an  exchange,  where  the  land  given  is 
evided,  for  here  the  failure  of  counffel  orfervice  is  a  kind  of  eviftion 
of  that  that  is  to  be  done  for  the  annuity,  in  as  much  as  he  has  no 
means  either  to  exafl  the  counfel  or  recompence  for  it,  but  to  flop 
the  annuity.  And  is  to  be  noted,  that  this  has  fo  far  the  force  of  a 
condition,  that  it  being  denied  once,  it  does  avoid  the  annuity,  not 
for  that  one  payment,  but  forever.  Hob.  41.  in  pi.  47.  Mich#  10 
Jac.  in  the  cafe  of  Cowper  v.  Andrews* 

(I)  Condition  by  Devtfe.     By  what  words  a  condi-  [  59  ] 

tion  may  be  created  by  dcvife. 

T.  TF  a  man  deviics  lands  devifeable  to  his  executor  to  fell^  and  toBr.CondhU 

A  make  diftribution  of  the  money  for  his  ibu],  and  dies ;  if  the  ^*»  p'-a^s- 

executor  does  not  fell  it,  the  heir  may  enter^  for  this  creates  a  condi-  "^V  ^'rrU 

tion.  38  AfT.  3-  Adjudged,  39  AiT.  17,  ;;;  zt  i.:^ 

Vol.  V.  F  a.  (50  *-^- 
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Cro.E.146.  2.  (So)  [If  a  man  feifed  of  focage  lands,  having  two  daughters 
pl.s.  Cnck-  j^yir,j  If  fQ  ^„f  Qf  ^Q  daughters  to  have  and  to  hold  to  her  and  her 
te  fon,s.c.  heirs,  to  pay  her  other  Jtfter  a  certain  lum  of  money  at  a  certam  day, 
adjudged,  8c  thefc  words  make  a  condition,  fo  that  the  other  fifter,  if  the  money 
^~"^^  is  not  paid,  mny  enter  into  pne  moiety  for  the  condition  broken, 
r^^J^*|/\  becaufe  (*)  otherwife  (he  fliall  be  remedilefi.  Mich.  31  &32  Eliz. 
S.p.hcidac-  B.  R.  Crickmere's  cafe,  adjudged.] 

cordingly  by 

mil  the  jufticcfl— — Le.  174.  pK  141.  Creckmere  v.  Paterfon,  S.  C.  held  accordingly  by  the  whole 
•ourt.— S.  C.  cited  arg.  as  adjudged,  that  the  youngeft  fliould  have  the  moiety  by  way  of  IJmitatioB. 
Could/b.  134*  in  pi.  33.— >Co.  Litt.  X36.  b;  cites  S.  C.    • 

Lane  56.  3.  (So)  [If  a  man  devifes  lands  to  B.forltfe^  paying  to  C.  61.  rent 
BcTs.'c  y^^^h-i  which  he  wills  to  be  paid  al  2  feafts  halt  yearly,  and  if  it  be' 
— D^ifc  arrcar,  then  it  (hall  be  lawful  to  the  ^Lord  [to  C]  to  diftrain.  It 
reddendum  feems  this  word  (paying)  makes  not  any  condition,  in  as  much  as 
*o*1^^mh"*  ^  <liftrefs  is  limited  upon  non-payment  thereof.  P.  8  Jac,  Saccario> 
makes  a      between  Street  and  Beale  dubitatur.J 

condition  Cro.  £.  454.  pi.  xi* 

Br.  dcvife;       ^^  j^  aflife  by  a  clerk  it  was  found,  that  the  anceftor  of  the  defen- 
S.  c.   ^*^'^*"f  whofe  heir,  &c.  was  feifed  of  the  /an^  devi fable  in  fee,  zndde^ 
vifed  it  bv  his  teftament  to  the  clerky  upon  condition  that  he  fliall  hare 
the   Una  for  hit  life^  and  that  he  flmll  he  chaplain  and  chaunt  for 
his  foul  diiving  his  life,  atjd  after  his  dc^th  the  hnd  Jhall  remain  ^a 
the  commonalty  of  D.for  ever  to  find  a  chaplain  for  ever  ;  and  that  be- 
caufe the  plaintiff  had  held  the  land  by  6  yearSy  andu^as  not  chaplain^ 
the  tenant  as  heir  entered  upon  him  ;  and  it  appeared  by  infpeSioH, 
that  the  demandant  was  offuch  age  as  that  he  might  have  been  chaplain 
Immediately  aftsr  the  devtfe  \  and  per   Birton,  the  entry  is  lawful 
clearly.     Br.  conditions,  pi.  |ii.  cites  29  Aff;  17. 
D.T6;.a.p!.      ^^  Q  devifcd  a  manor  to  his  wife  .for  30  years, y^r  and  to  the  in^ 
&5P.&"m*  tent  and  pur pnfe^  that  his  wife  (hall  pay  30 1.  yearly  during  the  term 
An^n.s.P.  to  A.  and  others.;    and  further  devifes,  that  his  wife  fliouId  be 
be  s'c^f'^^  bound  to  A.  and  the  others  to  perform  the  will.     This  was  held  to 
th^t thenar!  ^^  "o  condition  ;  for  tp  what  purpofe  Ihould  his  wife  be  bound  if  this 
tieiagncd,  was  a  Condition  ?  but  judgment  was  not  riven  becaufe  the  parties 
'^"nb''?* agreed.     And.  50.  pi.  120.    Pafch.  17  Eliz.  Hubbcrt  v.  Spencer. 

the  juftices  wjg  bent  again^  the  pla'mtlfT,  viz.  that  the  entry  of  the  heir  was  not  lawful,  ^nJU 

%%T»  pi.  287.  S.  C.  accordingly. 

Ibid.  Marg.  g^  A.  devifed  Lands  in  London  to  B.  and  C.  to  hold  in  common 
judVmp*t"^  *^P°^  condition  to  pay  a  rent  to  his  wife  at  the  4  ufualfcajh  of  the  year^ 
%'«  gWcnin  and  if  the  rent  be  behind  by  6  weeks ^  being  lawfully  demanded^  that  it 
tliiscafcof  JJjall  be  lawful  for  the  wife  toe^ftrain\  and  added,  that  his  &iU  intent 
thai^tfctmd  "^^  *^^^  ^^^  ihould  be  annually  paid  the  faid  rent  accordingly.  The 
f  60  1  queftion  wa?,  if  the  entry  of  the  heir  be  lawful  or  not .?  or  if  the  pc- 
toicv  rn  /u.nalty  of  the  exprefs  condition  be  deftroyed  by  the  penalty  of  the 
fticcs,  tiut  diftrcfs,  and  fo  a  limitation  of  the  payment  of  the  rent  to  the 
(!l^io  hid  fc"ic,  and  the  heir  to  take  no  advantage  of  the  breach  of  the 
h  ou^ht  condition  ?  Manwood  and  Mounfon  held,  that  the  heir  fliouId  not 
fi-di..i»nton  enter  for  the  breach  ;  but  Dyer  and  Harper  e  contra  cearly,  and  fo 
kr«i*i.  •!     ^,^^5^1jc  opinion  of  Wray  Ch.  J.  and  Saunders  Ch.  B.  in  praefentia 

Manwood 
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Manwood  ad  Menfam}  and  that  both  penalties,  viz.  the  condition  th?  condid- 
and  re-entry,  and  the  diftrefs  to  the  feme  for  non-payment,  are  °")  ^""^^^ 
good  remedies  and  fecurities  for  the  firm  payment  of  the  rent  to  the  [hat  this  i^ 
feme  according  to  the  intent  of  her  baron  ;  and  as  to  the  demand  of  a  win  rmdc 
the  rent,  they  thought  flie  need  not  ipake  any  fuch  demand,  but  that ''"''"  ^^^j* 
it  is  payable  by  the  devifees  at  their  peril,  if  they  would  fave  their  was  broken 
land  ;  but  that  the  feme  ought  to  demand  it  before  fhe  makes  any  —/;«;//>  of 
diilrefs.    D.  348.  a.  b.  pi.  i3.Hill.     18  Eliz.  Anon.  Lards jor  a 

certain  terra 
of  yeariy  y'ttld'ir^  and  paying  2o/.  yearly  at  Michaelmas  to  J.  D>  The  2cl.  not  being  paid,  the 
h«!r  entrcdfuppofiiiigthat  thof  words  made  a  condition,  and  his  entry  was  adjudged  congoablc.  Cr»- 
£•  454.  pi.  21.  Tr.n  37  Eiii  C.  B.  Fox  v.  Carlyne.  ^ 

7.  A.  feifed  oflandinfee,  by  his  will  in  writing,  granted  a  rent-  3Le.65.p 
chdrge  of  s^,  per  ann.  out  of  it  to  his  younger  fon  towards  his  education  ^'^'  ^^^^^ 
and  bringing  up  in  learning  5  and  if  in  pleading  the  devifee  ought  to  c?intotidcm 
aver,  that  he  was  brought  up  in  learning  was  the  queftion ;  and  it  was  verbis. 
holden  by  Dyer,  Manwood  and  Mounfon,  that  fuch  averment  needs 

not,  for  the  devife  is  not  conditional,  and  therefore,  altho'  he  be 
not  brought  up  in  learning,  yet  he  fhall  have  the  rent.  2  Le.  154. 
pL  i86,  19  Eliz.  C.  B.  anon. 

8.  A  man  devife4  land  to  his  wife,  provifo  my  will  is,  thatjhejhall 
keep  it  in  good  repairs^  cited  per  Cur.  to  have  been  adjudged.  Le. 
174.  in  pi.  242.  Trin.  30  Eliz. 

9.  A.  devifed  lands  to  B.  paying  40/.  to  C.  it  is  a  good  condition  j 
for  C.  has  no  other  remedy,  and  a  will  ought  to  be  expounded  accord- 
ing to  the  intent  of  the  dcvifor  j  per  Wray.  Le.  174.  pi.  242.  Trin. 
^o.£liz.  B.  R.  % 

10.  A  man  devifed  a  houfe  in  London  to  his  wife,  provided  if  Jhe  3  Le.ira. 
clearly  departs  out  of  London^  and  dtuells  in  the  country^  that  Jhe  Jhall  p|-  ^04.  s. 

'  have  a  rent  out  of  the  fame  &c.     It  was  agreed,  that  this  was  a  good  ^^^  ^"^'^^^^ 
provifo  to  determine  her  eftate,  tho'  there  be  no  words  that  the  elbte  b"a  g"od^* 
fliallccafe  &c.     Cro.  E.  238,  pi.  5.  Trin.  33  Eliz.  B.  R.  Allen  v.  condition. 
HilL 

(K)     Condition  or  Limitation.     ^Hiat  fhall  be  faid 
\  Condition,  znd  whzt  z  Limitation.. 

m 

IF  a  man  devlfes  land  to  his  daughter  in  tail,-  with  divers  rcnain-  See  (L a) 
dcrsover  •,  provifo  that  his  daughter  and  every  one  in  remainder  pi.  i.s.C. 
fiould  permit  and  fuftcr  T,  (who  then  enjoyed  the  faid  land)  to  enjoy 
the  faid  land  during  his  life  :  this  (hall  not  be  any  limitation  upon  the 
eftate  of  the  daughter,  though  fhe  be  heir  general,  and  fo  fhe  her- 
felf  is   to  have   the  advantage  thereof,  li  it  be  a  condition  as  it 


fecras  becaufe  this  is  the  proper  v/ord  for  a  condition.     Mich.  37 
Eliz.  B.  Thomas's  cafe.  Per  Cur.  admitted. 

2.  If  a  man  Icafes  to  a  woman/or  40  ycars^  upon  condition  ^i^d  ^^^  ^^^^^ 
/  turn  cliu  viveret^  ^  cujhdiret  feipfam  afole  widxjw^  &  ir:hahitaret  pi.  5.  Hardy 
uufmihc  prcmifes  ;  this  is  not  any  limitation,  becaufe  the  w^ords  ^/';:"» 
u[)on  condition  that  ifj}j4  make  the  intention  uncertain,  and  thereof jrc  q^^j!^'* 

E  i  the 
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ciancd,  and  the  leafe  detertnines  not  by  the  death  of  the  leflee.    Mich.  37,  jS 
hTd'^h'*     ^'*^'      between  Sajer  and  Hardy  adjudged, 

w.jrds  (quod  fi)  not  being  anfwered  with  other  wordi  (quod  tunc)  and  thereby  to  make  the  intention 
of  the  parties  full  what  it  was  that  fliould  be  done,  to  be  without  fcnfe»  and  otherwife  the  intention  , 
cannot  be  judged  of;  for  it  might  he  that  (he  Ihould  forf:rit  a  penalty,  or  part  of  the  tenif»  or  of  the 

{»rofiti  J  but  that  for  this  uncertainty  the  leafe  ii  abfolute,  and  the  words  void,  and  neither  make  « 
imitation  nor  a  condition  }  but  Popham  held  that  had  the  w^rds  been  that  the  leafe  was  lor  40  yean, 
if  /he  fo  long  lived  unmarried,  and  inhabited  therein,  it  would  be  a  limiudoni  and  the  leafe  would 
determine  by  her  marriage  or  dfath  fo  thit  (he  could  not  inhabit  therein  ;  and  fo  ft  was  affirmed 
was  the  truth  of;^e  cafe,  but  was  m'iftaken  drawing  the  TfrdiA)  for  the  words  (fub  hac  condi- 
tione)  were  not  in  the  leaej  but  Fenner  hsU  the  words  fub  hac  condicione  full  enough  of  them- 
fclves  to  make  a  condition  of  re  enfyi  and  are  a  condition,  and  not  alimitationj  and  that  this  con« 
dition  i»  well  perfotroed,  and  the  leafe  is  abfolute,  and  therefore  adjudged  for  the  plaintiff.  Poph> 
99.  Sawyer  v%  Hardy,  S.  C.  Popham  Ch.  J.heldthatif  the  word  (Si)  had  been  omitoed,  it  would  have 
heen  go  >d  to  determine  the  leafe  i  but  by  reafon  of  the  uncertainty  occafioned  by  that  word»  he 
anrl  Gawdy,  and  Clench,  held  it  Ihould  be  taken  as  avoidclaufe,  and  they  all  agreed  that  had  it  been 
Si  tarn  diu  fola  vivrr'-t  &  inhabstaret  in  eodem  mefua^o»  the  leafe  had  determined  by  her  marriage 
or  d^aih  ;  and  Popham  took  a  difference  between  the  words  dwelling  there  during  the  term,  and 
dwelling  there  during  h:s  life,  and  that  in  thtf  laft  cafe  it  would  tegood    for  40  yeant  Mo. 

4C0  p).  525.  S.  C.  adjudged  that  the  term  was  not  determined,  but  went  to  the  executors  ;  but 
otherwife  it  had  been  if  the  words  of  the  leafe  had  been  Si  tam  diu  vizerit  vidua  ;  for  there  the 
wonds  make  a  limitation  collateral  to  the  term  ;  but  here  the  breach  does  not  come  without  mar- 
riage or  non-habitation  by  the  intent  of  the  woids  fub  conditione  quod  &c.  and  lb  a  diverfity  be- 
tween a  limitation  and  condUional  words.  ■  Ow.  loy.Sawerv.  Hardy,  S.  C«  adjudged  that  die 
term  c<^nt'n«ed.»— Gouldfb.  179.  pi.  ill.  S.  C.  adjudged  accordingly;  and  Popham  and  Clench 
held,  that  if  the  words  (fub  conditione  quod)  had  been  omitted,  it  would  have  been  a  limitation. 

Cro.E.833.  3.  IF  a  man  having  three  fins  devifis  his  lands  to  the  eldtft^  upon 
adiui  ed^'  condition  that  he  (hall  pay  20  /.  to  every  of  the  other  twofins^  and 
and  CJawdy  that  if  he  faih  in  payment  thereof  to  any  of  the  fons,  that  then  they 
and  Fenner  may  enter^  and  have  the  land,  this  is  a  limitation  \  fo  that  if  the  eldeft 
mttatbn  ■*  ^^  ^'^^  P^^  ^^  money,  the  two  fons  may  enter  into  the  land.  Tr. 
and  it  is  all  43  Ehz*  B.  R.  between  Haynfworth  and  Pretty  adjudged  per  ciir^ 

one  as  if  he 

h  id  d(rv'tfed  that  if  his  el  le/V  fon  did  not  payalUegacies,  his  lands  fhould  goto  the  legatories.  And 
ibid.  9x9,  920.  pi.  14.  Hill.  45  Ei'Z.  B.  R.  refolved  accordingly  by  all  the  jufKces,  and  judgment  for 
the  dctendunt  j  tt>r  itis  an  immediate  dcvife  or  limitation  to  the  other  two  fons,  if  theeldeft  docs  not 
^rform  the  condition.— M  >.  644.  pK  891.  Hamfworrh  v.  Pretty,  S.  C.  refolved  that  the  failure  of 
payment  is  cond'.cion  precedent  to  rhe  dcvife  of  the  land  to  the  younger  fons,  and  not  any  cooditioo^ 
or  limitation  to  tlic  eftate  of  the  eldell  fon  ;  and  alfo  thit  non-payment  to  one  of  Ihera  will  give  tha 
eftaie  to  both,  tho*  payment  he  made  to  the  other.— —^Noy  51.  Aynfworth  v.  Batty,  S.  C.  refolved 
accordingly.-^-——  S.  C.  citci  by  Vao^^an  Ch.  J.  Vaogh.  271. 

See  Lane,  ^,  If  the  king*  leafe s  for  years,  rendering  rent,  and  by  the  lame 
S^C.3^^  deed  the  leffee  convenit  ^  concedit  with  the  king,  his  heirs  and  fuc- 
SccTit.  ceflbrs,  not  only  dc  novo  to  repair  the  bill  leafed  within  one  year 
^■M^\^T  ^^^^h  ^^  °^h  '^  ^'^  ^  ^^  repair  during  the  term  j  this  is  a  limita- 
i.s.  C.^     ^^°"  ^"  ^^^  ^ing,  in  as  much  as  it  is  an  executory  confideration  ;  fo 

that  by  the  non-performance  thereof,  the  leafe  fhall  be  void.     Pafch. 

10  Jac.  Saccario,  between  lawyer  andEaJi^  for  Crolhe  Mills,  ad* 

judged. 
Cro.iE.376.     5.  If  amanhathifruefz(;tfyj«j,  fcilicet,  R.  thceldeft,  and  P.  the 
pi.  ay  Bald-  youngeft,  and  alfo  two  daughters^  and  dcvifes  certain  lands  to  H.  in 

^Tn^  Hiu!'  ^^'^  ^'*'''  ^^^  ^^"^^^  '*  ^+  y"^^  ^fH^^  "PO*^  condition  that  he  jhall 
^7*Eliz.  p^y  ^^^^  ^y  *^o  daughters  20I.  a  year  at  their  full  age^  and  if  the  faid 
C.  B.  the     H.  dies  before  24  then  I  will  that  K.  my  fon  and  heir,  Jhall  have  the 

^I'd^cd^a'  ^*'^^  ^^  ^*^  ^"^  ^^^  heirs.  A/  giving  and  paying  to  my  faid  dau^ht  rs 
i'ond^tion,  the  faid  money  in  fuch  manner,  as  H.  fhould  have  dope  if  he  had  lived ; 
and  net  a    and  if  my  fons  H.  and  R.  (if  the  faid  lands  come  lo  the  laid  R.  by  the 

death 
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icstix  of  H.)  do  not  pa^  the  faid  money  to  my  faid  daughters  as  aibre-  .{jmitatjoa 
faid  then  I  will  my  faid  Izndjball  remain  to  my  daughters  and  their  by  3  lufti- 
heirs  fw  ever  \  and  after  the  devifor  dies.     This  is  a  limitation  up-  cci ,  but 
on  die  cftate  of  H.  and  not  a  condition  \  To  that  if  H.  does  not  pay  L  ^^  J 
die  money  to  my  faid  2  daughters  after  his  age  of  24  years,  and  at'^!^"^^"* 
the  full  age  of  the  daughters,  R.  (hall  have  it  byway  df  limitation,  in  wr;t  of 
and  cannot  enter  as  for  a  condition  broke,  becaufe  that  (*)  other- error 
wife,  fcilicit,  if  this  (hall  be  a  candition^  it  would  defeat  the  portions  r*-^^-^^ 
given  to  the  daughters,  and  the  future  devife  to  them,  which  is  a-  *  F^^- 4'»* 
gainft  the  intent  of  the  devifor.  Mich.  38,  39  Eliz,  B-  R.  between  ^'^T^r' 
JVifeman  and  Baldwin  ;  adjudged  in  a  writ  of  error  per  totam  Cur.  b^r!  thlT 
and  the  judgment  given  to  the  contrary  in  Banco  reverfed.  judgment 

inC.  B.was 
itvtrfed  by  %  JQdges.— Ow.  ixs,  tl).  S.  C.  ift  B.  R.  the  judgment  in  C.  B.  was  reverfed  by 
3  jiidfei  (abfcote  the  Ch.  J«  at  it  fecms).— ■— Couldib*  151.  pi.  90.  S.  C.  and  OawJy,  Clench^ 
and  Fcnuer  agreed  it  to  be  a  iimitation  and  no  condition^  and  therefore  reverfed  the  tirft  judgment. 

6.  If  a  man  devifes  lands  to  another  in  tail,  upon  condition  that  he  *  See  (E) 
Jhatlnfft  alieny  axid  that  if  he  dies  without  iffu?,  it  (hall  remain  over'         '   * 
to  anodier  in  fee  ;  and  after  the  dcvifee  aliens,  yet  he  in  remainder 

cannot  enter  for  the  condition  hf  oke,  but  the  heir  at  the  common  law ; 
for  this  is  not  any  limitation  but  a  condition.  Mich.  10  Jac.  B. 
between  Skirne  and  Dame  Bond^  per  Coke  and  Warburton. 

7.  If  a  man  devifes  20/,  by  his  te(tament,  to  JV.  N.  to  be  paid  in 
4yearSj  and  he  dies  in  the frfl year.^  yet  his  executors  (hall  have  it; 
fur  this  is  no  condition,  but  a  limitation  of  payment.  Br.  conditions 
pi.  187.  cites  24  H.  8. 

8.  A  man  fcifed  of  land  in  gaveliindhzs  itTxie  2  fons,  and  by  will  AeffybiUet 
devifed  it  to  the  eldejlfon  infee^  upon  condition  that  he  pay  to  the  wife  ^/^'j/^yTfifr. 
the  devifor  looL  at  a  certain  day.     He  did  not  pay  the  money  at  the  renderd  t» . 
day*     Manwood  doubted  whether  the  younge(t  might  enter  or  not  ^^^  ^f^  o^ 
upon  his  brother's  moiety  as  by  a  limitation  implied  in  the  cftate,  if^^^^^J^^ 
the  condition  be  not  performed.  D.  316.  b.  pi.  5.    Mich.  14.  &  15  dtvi  fed  to 

£liz«      Anon.  his  Wife  for 

life,  re-  . 
BUjndcr  to  bit  tlAep  fon  paying  4O5.  far^r^  pf  bit  hrotbtrt  endthfifitr  witliv  l  years  after  bis  wift'^t 
dt*tb»  Thr court  held  this  a  limitation^  and  not  a  conditio^.-;  for  if  it  be  a  condition  it  extin* 
gaiftes  in  the  heir,  and  there  would  be  no  remedy  for  the  mone^' }  but  being  a  limitation,  th  law 
will  conftrue  it  that  on  non-pay menc  his  eftate  tfiall  ceafe,  and  then  the  law  will  carry  it  to  the 
heir  by  the  ctiftOoi,  without  any  limitation  over ;  and  judgment  accordingly.  Cro.  E.  204.  pi.  39. 
Mich-  3a&  33  Elia.  B.  R.  Wellockv.  Hammond.  ■       ■  a  Le.  114.  pi.  152.  S.  C.  adjudged  a 

iimiutjon  — S.  C.  cited  ?ery  fiill,  3  Rep.  20.  b.2t.  a.  as  adjudged  accordingly,  and  th&t  fo  the  doubt 
in  D.  14  Elic.  3x7.  moved  by  Manwood  is  well  refolved  — S.  C.  cited  par  Cur,  Cro.  J.  592.  -  S.  C. 
cited  Arg.  %  Brownl.  69.  ■  S.  C.  cited  to  Rep.  41.  S.  C.  cited  LaL  9._.b.  C  cited 
Cart.  93.  • 

A  e*fybc/d*r  in  fee  oflant/s  in  Boroa^b  Enilifi?  lad  ijfut  tlretfentf  B.  C.  and  D.  9ind  furrender*d 
it  to  the  ufe  of  his  will,  by. which  he  devifed  it  to  C.  in  fee^  upon  c»»diti9/t  bejbeuid  pay  to  bis  4 
d^Mfrbtert  2C/.  a  piece  at  tbeir  fali  a£i,  and  dies  y  B.  had  iffue  2  dattghttrs,  and  dies;  C.  is  admitted 
And  docs  not  pay  the  faid  fum  to  the  daughters  at  their  full  age  {  D  in  the  name  of  the  2  daughters 
f>f  B.  enters,  and  they  diiaHent,  and  after  he  entera  in  his  own  name,  and  ftarrend^  to  the  ufe 
of  tiie  defendant,  who  is  admitted.  Ic  was  held  by  all  the  juftices  except  Wijjiams,  that  it  is  a  con- 
dition }  for  itlhail  be  expounded  according  to  the  common  law,  where  it  is  not  neceflary  to  expound 
U otherwife.     Cro.  J.  56.  pU  2.  Hill,  a  Jac  B.  R.    Curtis  v.  Wolverlton. 

9.  A  man  devifes  hishoufe  and  certain  land  to  his  father  for  life, 
froviji  that  if  he  will  inhabit  upon  it^  then  it  Jhall  remain  to  ihe  lord; 
this  was  adju^^dto  be  no  condition,  but  a  limitation  of  the  re- 

^K-  F  3  maiudcr 
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maincJcr,  and  that  the  heir  of  the  devifor  cannot  enter  for  the  non- 
performance. Dal.  117.  pi.  12.  16.  Eliz.  Anon. 
And  184.  JO.  The  Mother  having  2  daughter s^  E.  and F.  covenanted  t§ 
Paine  V.  Jiandfeifed  to  the  v.Jc  of  E.  the  eliejl  in  tail^  upon  condition  that  Jhe  fay 
SammsS.C. /^  F.  '^ooL  Within  a  year  after  her  deceafe^  or  after  F.  Jhould  he  18, 
but  S.  P.  andifjhefail^  or  die  without  ijfue  before  payment^  then  to  the  ufeofF. 
clTariy^ap-  '^^  ^^^^*  "^^^  mother  died,  E.  married  and  had  iffue^  but  died  foon 
r  6?  1  ^ft^^  without  iffue^  before  the  time  for  payment.      The  court  held 

pear clearly  as  to  the  point  of  dying  without  iflue,  the  fame  is  not  a  condi- 

8  Rep.  -^4.  tion,  but  rather  a  limitation  of  the  eftate,  and  thgy  amount  to  no 
s*c^  and^  more  than  what  the  law  faith  without  them,  (viz.)  If  flie  die  with- 
Gouldib  81.  out  iflue,  the  cftjte  tail  would  be  fpent  by  that  means,  and  does  not 
pl.22.  ceafe,  or  is  cut  off  by  any  Ittnitation.  i  Le.  pi.  233,  Mich*  30  & 
Plain  V.       ^i  YXvL.  C.  B.     Samms  v.  Paine. 

Sanss,  S.  C.  "^ 
but  S.  P.  does  not  appear. 
.  •  .        .  . 

6.  P.  Co.  II.  Limitation  determines  the  eftate  without  entry.  10  Rep.  40. 
^^"^^l^'  b.  Trin.     1 1  Jac.  in  Mary  Portington's  cafe. 

7.  cites  the  cafe  of  WUUams  v.  Fry,  S.  P. 

The  nature  12.  Condition  defeats  the  ejlate^  and  all  remainders  depending  up* 
of  a  condi-  j^  ^^  ^^  .'  ^^  j^jg  j^gjj.  ^jjy  fj^^jj  j^^y^  benefit  ofit\  but  li- 
tionisto  .     '.         ,  ^       ^,      J    ,         n    ^  /  ^u  •    J      ^       "^' 

d-?.w  back  mitation  detcrmmes  the  eltate,  and  tne  rcmamder  contmues  upoa 
tjie  eftate  it.  Jo.  58.  Mich.  22  Jac.  B.  R.  in  cafe  of  P'oye  and  Hynde, 
^V^^l"^'  13.  ^0  that  if  A.  was  tenant  for  life,  remainder  to  B,  in  fee,  on 
•orVor^"  condition  that  A.  being  a  feme  fole  continues  a  widow;  if  A.  mar- 
leflbr ;  but  ries,  the  heir  enters,  and  defeats  the  eftiite  of  A,  and  of  B.  alfo  ; 
a  limirat.on  \^^^  jf  jyj  eflate  had  been  granted  to  A,  durante  viduatate  remainder 
eftatcVir-  ^^  B.  and  after  A.  had  married,  the  eftate  of  A.  had  determined  by 
ther.  Per  the  limitation,  and  the  remainder  to  B,  Ihould  be  granted,  Jo.  58, 
WalmficyJ.  Mich.  22  Jac.  B.  R.  in  cafe  of  Foy  v.  Hynde. 

Lc.  299. 

pi.  409.  Mich.  28  Eliz. Limitation  is  w^hcn  the  firft  eftate  is  deftroycd,  and  newcftatc  llmirel 

by  way  of  remainder,  or  otherwife.    Sav.  77.  in  S.  C. 

14.  If  one  dt^e  a  term  to  A,  paying  to  B,  fo  much  per  ann* 
and  for  non-payrnent^  that  he  may  enter  into  parcel,  this  is  a  limita- 
tion  not  a  condition.  2  Sid,  130,  131,  151.  Paich,  1659.  B.  R. 
Fynmore  v.  Crockford.  • 

15.  Devfe  to  J.  his  eldrjl  fonfor  lifcy  remainder  to  him  in  tail^ 
remainder  to  R,  tn  tail^  remainder  to  TV,  in  tail^  remainder  to  M^ 
in  tally  provided^  and  upon. condition,  thatf,  and  his  heirs  Jha II pay 
to  the  3  brothers  an  annuity  of  ^oL  apiece  out  ofthefaidlands^  and  that 
heflyall  marry  a  zvife  of  lOOOl.  portion^  upon  default  whereof  he  devifes 

^^alltht-fe  'aids  to  Lis  'ifons  and  their  fcveral  heirs  male  for  ever^  a$ 
'  before  is  limited,  equally  to  be  divided  amongft  them,  and  that  it 
(hould  be  law^ful  to  enter  &c.  Tho'  this  devife  is  faid  to  be  upon 
exprcfs  words  of  a  condition,  yet  it.is  but  a  limitation  of  die  eftate; 
for  if  it  were  a  condition  the  eftace  were/ruftr^te  and  the  heirs  at 
law  fti|!uld  have  advantage  of  it.  A  devife  to  the  eldeft  fon,  tho* 
it  be  bv  words  of  a  condition,  yet  it  is  a  limitation,  and  upon  the 
limitation  it  ceaLs-  wltiigut  entry  or  claim,  and  citq|£9rafton's  cafe, 

tJp^  .  .  3R^P' 
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3  Rep.  fol.  21.  So  that  by  the  breach  or  non- performance  the  eftates 
of  J.  ceafes,  and  it  now  vefts  in  R.  Cart.  171.  Hill.  18  &  19  Car. 
2.  C.  B.  per  Bridgman  Ch.  J.  in  cafe  of  Rundale  v.  Eeley  &  al\ 

16.  It  is  the  office  of  a  limitation  generally  to  determine  the  efiate 
without  entry  or  claim,  and  that  a  Jf ranger  at  commort  law  may 
take  advantage  of  a  limitation.  Agreed  and  admitted  by  Serjeant 
Jones,  Arg.  but  he  faid,  that  there  is  a  difference  between  a  limitation 
dependant  upon  a  collateral fingle  a£l  to  be  performed  unica  vice^  and 
a  limitation  dependant  on  payment  of  rent  which  arifes  out  of  the 
land,  which  by  its  creation  may  have  continuance  oifuccejjive  a^si 
but  tliat  this  difference  does  not  extend  to  the  cafe  of  a  dummodo 
folverit  redditum,  and  therefore  will  require  a  particular  anfwer. 
That  the  principal  cafe  is  of  a  rent  ifTuing  out  of  land  and  to  have 
continuance  in  fucceflive  ails,  but  'tis  not  fo  in  the  limitations  in 
the  other  cafes ;  and  tho'  the  books  cited  all  concur,  that  the  eftate 
determines  without  entry  or  claim,  yet  no  authority  has  been  cited,  [  64  1 
where,  in  cafe  of  a  ren^  the  eftate  (hall  determine  without  demand 

of  the  rent ;  the  reafon  whereof  feems  to  be,  becaufe  there  is  other 
remedy  for  the  rent  without  fuch  rigour,  but  not  in  the  other  cafes, 
2  Jo.  32^  Hill,  19  Car.  2  in  cafe  of  Tuft ian  (ali^s  Tufton)  v. 
Temple, 

17.  The  Earl  of  N,  devifed  2,  houfe  and  lands  to  his  wife  for  life,  Raym.i^6, 
andafterherdeathfo/r/i  grandauglter  A.  K.  and  the  heirs  of  her  hodyy  2.37«  ^^j)- 
provided  alwaySj  and  upon  conditon^  that  Jhe  marry  with  confent  of  his  s*c™*rcr..iv'd 
faid  wife  &c.  but  otherwife  he  bequeaths  it  to  P.      It  was  held,  that  that  it  is  a 

this  provifo  made  4  limitation  of  the  eftate  to  let  in  the  remainder  i**"'"  '^'^ 
man  ;  for  tho'  the  word  condition  be  ufed,'  yet  limiting  a  remainder  condition  • 
over  makea  it  a  limitation;  and  if  it  were  a  condition,  then  none  for  tho*  the 
could  enter  for  a  breach  of  it  but  the  heir,  which  feems  to  be  words  are 
ngainft  the  intent  of  the  teftament.  Vent.  199.  Pafch.  24  Car.  2.  "JJ-dsof  a 
B^,  R.  Fry*s  cafe  [als'J  Fry  v.  Porter,  condition, 

yet  they 
maft  al«ra)S  be  ronformakle  according  to  the  intention  of  the  parties,  and  cites  feveral  caics  by  which 
it  aprcars,  that  words  of  condition  in  a  will  Hiall  enure  a:^  a  limitation  ;  anJ  rho'  in  Miry  PortingCon's 
C4f<r,  10  Rep.  it  is  faid  othcrwilc,  yet  that  is  but  an  accumulicivc  ^ea^^n  which  was  not  ncccHary, 
^—2  Lev.  21.  S.  C.  adjudgM  accordingly.  i.  .  vTod.  86.  Porter  v.  Fry  S.  C.  but  the  w.>rd  (provided) 
u  not  mentioned,  but  only  the  words  (upun  condition)— —S.  C.   cited  per  Cur.  2  Salk.  570. 

Vent.  202,  2:>3.  in  S.  C.  Hale  Ch.  J.  faid,  that  th'j  had  received  as  many  rcfolutions  as 

c»cr  any  point  did,  and  cites  fevcral  cafes,  and  faid,  that  nothln^^  but  the  opinion  in  Mary  Portington'a 
caCc,  10  Rep.  41.  was  againft  It.  .Vent.  322  cicci  the  5.  P.  In  10  Rep.  inM,  Porcington  s  cafe, 

tut  fays,  that  che  current  of  authorities  fince  arc  otherwife. 

18.  Holt  Ch.  J,  faid,  he  faw  no  reafon  why  exprefs  words  of  con^ 
dition  might  not  be  conflrued  ai  a  limitation  in  deed  7i%  well  in  a  will, 
tho'  the  lavr  had  not  been  carried  fo  far.  2  Salk*  570.  Trin,  3 
Aijnar,  B.  R»  iii  cafe  of  P.-'ge  v.  Hej^ard, 
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(L)     Upon  what  Conveyance  it  may  be  annexed. 

Sti^'T^    ^^'j4  ^^^^  of  all  his  right  maybe  upon  condition.  17  E.  3. 
14  dtc?  s.  ^'  ''• . 

C.  and  17  AflT.  plf  *.  Co.  Litt.  274.  b.  S.  P.  where  it  w  made^bj  a  diAeifee^— -*— _. See  Tit. 

releafe  (W). 

•    A  rtl$jfe  may  be  made  upon  conditirn,  per  Penrofe  and  Perle,  which  wai  aflinned  per  Cur.  m  the 
fligument  ofthe  cafe.     Br.  releafes,  pi.  39.  cites  4 3  AiT.  12. 

A  man  cannot  reieafe  0  rigpt  or  cbofe  in  agiion  upon  condition j  andrefefvf  the  thing  hy  the  condition  ( 
for  all :«  gone  by  the  releafe,  and  the  condition  is  yo'd  J  QH*"  ^"**«  *?•  by  the  opinion  of  Fineux. 
Br.  releafes,  pi.  32.  cites  21  H.  7.  24  '  1     Br.  conditions,  pi.  84.  cites  S.  C.  &  S.  P.  by  Fi- 

neux Ch.  J. 

A  refeafe  cannot  be  on  condition,  nor  for  a  time.  Kelw.  88.  a.  pi.  2.  and  89,  ji.  p).  8,  Hill. 
22  H.7. 

Xn  debt  defendant  pleads  one  ofthe  common  letten  of  licence  under  the  hand  and Jeal  of  the  plaiU" 
ttfft  whereby  he  gives  the  defendant  liberty /or  three  months ^  and  con/enants,  that  if  he  Jbould  fue  or 
moleji  him  in  that  time,  the  defendant  fhould  he  acquitted  of  the  debt  j  and  that  he  did  Cue  him,  &c 
Flamtiflf  demurs.  The  quaere  was,  if  this  iho.Id  amount  to  a  releafe  ?  and  hi-ld  by  the  court,  that 
It  bein^  under  feal,  and  the  plaintiffs  own  agreement,  it  was  not  barely  a  covenant,  but  a  releafe' upon 
cond.tion,  and  accordingly  judgment  for  the  defendant.  2Show.446.pl.  411,  J^ich.  i  Jac.  », 
B.  R.  Macbeth  v.  Cobb  — — S.  C.  cited,  and  S.  P.  fcemsto  be  admitted.  Ak,  Show.  351.  Mich  « 
W.  &M.  JJ  4 

See(N)  pi.  [2.  If  a  copyholder  furrendirs  to  the  Lord  to  ♦  do  his  will,  upon 
orl^na^**^  condition  to  pay  15I.  this  is  a  good  condition,  Mich.  2  Jac*  B, 
Word  is       GardetCs  caje^  per  Cur.  j 

OFaire) 

which  fignifies  either  to  make  or  do^  which  Mr  Dangers  ttanllates  tQ  make  \  but      feems  (to  do)  beft 

anfwers  the  meaning  here. 

[  65  ] 

•  Br.  fur-  [3.  AUJfet  may  fwrrender  upon  condition.  *  14  E.  4.  6.  adiudeed. 
r«.der^4t.  Co.  4.  Andrew  Corbet.  28.  b.  f  44  Afl*.  3.  ^     6    ' 

Cites  7.  £.4.  ^  '  ^^  •> 

26.  [but  this  in  the  large  edition  feems  mifprinted,  and  that  it  ihouldbe  7  E.  4,  6.  as  in  Roll,  an^ 

fo  are  the  other  editions,] Br.  conditions,  pi.  156.  ,(155)  cites  S.  C.  that  it  was  upon  cond'tion 

rendring  rent,  and  for  default  of  payment  a  re-entry  j  but  Brooke  fays  that  it  feems  it  ought  to  be 
by  deed  indented  Br.  Dower,  pi.  74.  cites  S.  C.  that  furrendcr  may  well  be  upon  condition. 

A  furrendcr  may  be  upon  condition,  and  therefore  Brooke  fays  it  feems  to  hijn  that  a  releafe  may, 

Br.  conditions,  pi.  103.  cites  7  E.  4.  29,  and  43  AflT.  la. Note,  by  the  juf^iccs  and  ferjeants* 

that  a  man  may  J  furrendcr  a  term  upon  condition  without  deed ;  ccjitra  of  an  ejlatefor  life  2  for  this 
ought  to  be  by  deed.  B.  R.  conditions)  pi.  149.  cites  7  £.  4.  29.  |  Br.  releafes,  pi.  34. 

cites  S.  C.  and  Brooke  fays,  the  fame  Jaw  feems  to  be  of  a  re.'eafe  Releafe  may  be  made  upon  con*' 

4ition,  per  Penrofe  and  Perle,  ^uod  affirmatur  per  Cur.  in  the  argument  of  ihe  cafe.     Br.  releafes  pi. 

39.  cites  43  Afl*.  II  &  4  J .  t  Br.  furfender^  pi.  37.  cites  S.  C- i\xih.  Aflifc" 

pi.  355.  cites  S.C. 

Fitth.  af-         Ta   a  confirmation  may  be  upon  condition.     Co.  K.  Ford  8i  h  1 

nfe,  pi.  355*  _  ^  ••>♦'*•  Vr  J" 

cites  44  Afl".  pi.  J.  S.  P.—, Br.  furrendcr, pi.  37.  cites  S.  C.  U  S.  p  B|,  Tender  ol 

40.  cites  S.  C  ft  S.  P.  .  .  ,  p4, 

Vu^t'  f5-  A  devife  of  Imds  d^rlfeable  was  good  at  common  law  upon 

«'/"-_     condition.     *  D.   7  Ma.  127.  ?2.  ^^ 


"Warren  ▼. 


Lee ^^PerJc.  S.  563.  cites  29  Aff.  17.  S.  P. Br.  derife,  pi.  ,6.  cites  S.C. Br.  conditions 

pi.  111.  cite  sS.  C.  *""!», 

[6.  A  devife  of  an  ufe  at  common  taw  was  good  upo»  condiUon. 
D.^  Ma.  12,7.52.]  ■  ♦      " 

C7.  A. 


<*• 


ConUitionief.  6$ 

[7.  A  devife  wUhtn  32  W  34  H.  8.  may  be  upon  condition,  T>e- 
caule  the  ftatute  gives  liberty  to  devife  at  pleafure.  D«  2,  3.  Ma* 
127.  52.] 

[8.  A  man  cannot  nltafe  a  perfonal  things  as  an  obligation  upm 
c  condition  fuhfequentj  but  the  condition  will  be  void,  becaufe  a 
perfonal  thing  being  once  fufpended  is  perpetually  extinguifhed. 
HiJl.  9  Car*  B,  R«  between  Barklyand  Parks^  per  Cur.  agreed.] 

[9.  Bui  a  man  may  releafe  a  perfonal  thing  as  an  obligation  or 
£ich  likei  upon  a  condition  precedent^  for  there  the  action  is  not  fuf- 
pended till  the  condition  performed.  P.  10  Can  B.  R.  between 
BarkUy  and  Pariesj  adjudged  upon  a  demurrer,  where  the  releafe 
was  of  an  obligation  with  a  provifo,  that  he  who  releafed  might 
enjoy  120L  due  by  J.  S.  at  a  day  then  after  to  come^  which  was  si 
condition  precedent,  as  die  court  then  adjudged  it.j 

10.  Land  was  given  in  tailj  fi  that  the  donee  may  alien  in  profit  of 
his  ijfue ;  and  per  Wilby  this  is  a  good  condition ;  Brook  fays  quxre 
if  he  may  alien.     Br.  Taile  &  Dones  &c.  pi.  7.  cites  46  £,  3,  4. 

11.  Contra  of  a  gift  or  grant  rfland^  frank  tenement,  or  chattel^ 
where  the  fame  thing  pa£id\  but  by  the  releafe  the  chofe  en  aSion, 
or  right,  is  ex^inguiined,  and  can't  be  referved  by  releafe,  Quasre 
inde.  Br.  conditions,  pL  84,  cites  21  H.  7,  24,  Per  Fineuj^ 
Ch.J, 

12.  Jn  dower  the  defendant  pleaded,  that  he  dedit  &  concefjit  to  her 
a  rent  in  recompence  of  her  dower y  which  Jbe  accepted  of  The  demand-* 
ant  replied  that  it  was  upon  condition^  that  if  the  rent  Jhould  not  If 
paid  within  a  months  the  rent  fhould  ceafe^  and  the  deed  Jhould  he 
viid.  It  was  held  to  be  no  bar  of  dower,  and  judgment  for  the  de* 
mandant,  and  the  plaintiiFwas  reftored  to  her  dower  without  having 
made  any  demand  of  the  rent«  Cro,  £.  45 1,  pi.  1 9.  Mich,  37  &  38 
tliz.  C.  B.  Wentworth  v.  Wentworth. 

13.  A.  nK^de  2i  feoffment  to  the  ufe  of  himfelf  for  life,  remainder  ButGod- 
t9  his  wife  for  life^  remainder  to  his  oivn  right  heirSy  provided  if  his  ^'^fy  -^'K* 
fon  interrupt  his  wife,  it  (hould  be  to  the  ufe  of  the  wife  and  her  heirs.  c'ltc/thT' 
A.  made  a  leafe  for  years  to  begin  after  his  deceafe,  and  died  ;  the  reafon  to  m 
fon  difturbs  the  wife.     Refolved  per  2  juftices  that  no  ufe  would    [  66  ] 
arifc  to  give  the  wife  the  fee.     Arg.  Cro.  E.  765.  cites  it  as  Hill,  becaufe  the 
42  EUz.  Leigh  V.  Burton.  .  ^f','^";;"?. 

htxTt  was  the  ant'ttnt  revtrfion^  end  no  nno  efiati^  and  that  condition  cannot  b^  annexed  thereto.  Ibid* 
——Mo.  74a.  pi.  loaa  M:ch.  41  &  42  Eliz.  Barton's  cafe— S.  C.  refolved  by  Popham  ajid^n* 
itTion  Ch.  J.  due  the  (uture  ufe  was  checked  by  the  leafe^  ajad  that  it  ihould  arifc  by  rcofou  of  Lhit 
daftvrbaafie* 

14.  If  a  condition  be  releafed  upon  eonditiony  the  releafe  is  good| 
and  the  condition  void^    Co,  Litt,  274.  b. 


(M)     Upon  ivbat  aSl  It  may  be  created. 


[l.  npHE  tenant  cannot  ^//or«^othe  grant  of  a  fcignory  upon  con-  Attorpmnt 

*    dition,  becaufe  this  is  but  a  confent,  and  no  intereft  paf-'f  T***'" 

f«  from  him.    Vide  15  E.  3.  Affifc  95.  "f^--**'- 


ctndl* 


66  ContiittotUFt 

condition  is  TOid ;  because  the  grantee  is  once  fettled.  But  this  is  to  be  underftood  of  a  eon^it:$m 
fwbfi^utKt,  and  not  of  a  condition  precedent,  for  in  this  cafe  the  condition  precedent  is  good.  Co.  Litt. 
274.  b.  2  Rep  68.  a.  S.  P. — for  there  is  no  attornment  till  the  condition  is  pecformed. 

5  Rep-  Si  a.  b.  Pafch.  37  El  z.  C.  B.  in  Ford's  cafe..  S.  P.  ■  The  Isarningof  attorn- 
ments is  now  of  very  little  ule  iincc  the  ilat.  4'  Ana.  cap*  16  b  .  9,  10.  and  11  Geo.  21  cap.  19. 
t.  II* 

2,  If  a  man  devifcs  a  term  to  y,  S.  and  the  executors  affent  that  f. 
^.  and  J,  N,  Jhall  hfive  the  term^  or  that  y.  S,  Jhall  have  it  upon 
€ondition ;  in  this  cafe  J.  S.  ihall  have  the  term  foldy  and  abfolutely  ; 
for  after  the  affent  of  the  executors,  he  is  in  by  the  devife ;  per 
Cur.     4  Rep.  28.  b.  Trin.  33  Eliz.  B.  R, 

3,  A  refignatUn  by  aparjon  cannot  be  upon  condition,  becaufe  it 
is  a  judicial  a6l  to  which  a  condition  cannot  be  annexed,  no  more 
than  an  ordinary  can  admit  upon  condition,  or  a  judgment  be  conr 
feilbd  upon  condition,  which  are  judicial  a«:ts;  Arg.  And  afterwarfl|| 
upon  arguments  given  in  writing  by  the  civilians,  judgment  was 
cntred  accordingly  for  the  plaintiff,  Ow.  12,  13,  34  Eliz.  C.  B* 
Gayton's  cafe. 

S'^'i'Vj'  4-  Executor  cannot  rf(f//Wr  a  /fg^^cj^  conditionally,  per  Fenner, 
fs'jac.B.V.^o  which  Popham  agreed.     Cro.  E.  462.  pi.  8.  HiU.  j8  Eliz.  B.  R, 

the  S.  P.  admitted  per  Cur.>  Tn  fuch  cafe  the  condition  i«  void.  Arg.  Roll  lep.  14a  S.  P, 

admitted  cro.  £.  462.  pi.  8.  by  Fenner  anJ-agiccd  by  Popham. 

Soch  affign-  •  J,  The  heir  cannot  ajfign  dower  upon  condition.  Per  Fenner 
«?Aeis'h,' J-  ^^  ^'^»^^  Popham  agreed,     Cro,  E.  462,  pi.  8.  Hill.  38  Eliz, 

paramount  Jo»  K, 

Arg.  Cro. 

E.  451, 45a.  in  pi.  19.— ——-Cro.  J.  614.  pi.  4.  Pafch.  18  Jac.  B.  R.  the  S.  P.  a4mitted  per 

Cvr. 

Cro.  E  461.  6.  K  licence  to  «  copyholder  to  make  a  leafe  for  years  cannot  bo 
Ss  Elir!'^  *  made  to  be  void  hy  z  condition  fubfequent  to  the  execution  thereof,  to 
B.  R.  Had-  undo  that  which  \\  as  once  well  executed ;  But  there  may  be  a  con- 
don  v.  Ai-  dition  precedent  united  to  it,  becaufe  in  fuch  a  cafe  it  is  no  licence 
s!c!^&s^P  ""^»1  ^^^  ^o"d*^*o"  P^^f'^rmed.  Agreed  per  tot.  Cur,  Poph,  106, 
ly  Fenner,'  Hill.  38  Eliz.  in  cafc  of  Hall  V.  Arrowfiiiith, 

that  a  lord 

cannot  limit  a  condition  in  his  licence  ;  becaufe  he  ^ives  nothing,  but  only  difpenfes  with  the  forfeitur* 

and  ?U  the  cftatc  paflcs  from  the  copvholdrr,   nd  consequently  cannot  ;»nncx  a  condition}    to  which 

Popham  agreed.-! .Ow.  72,  73.  S.  C.  Cc  S.  P.  held  accordingly  by  Popham  and  Feoner  j  but 

rieucUe  contra. I  !■      Noy.  171.  Hart  v.  Arrow. r:niih,S.  C^ 

[  67  j  •  7.  Letters  patents  of  denization  made  to  an  alien  may  be  either 
But  one  can-  upon  Condition  precedent  or  fubfequent,  and  fo  the  king  may  make 
tuTaHxeTup.  ^  ch^^'^"^  of/><7r^(?«  to  a  man  of  his  life  upon  condition.     Co.  Litt, 

onconditioii,  274*  ^* 

bccauieitis 

a^ainft  the  abfolutenefs,  purity,  and  indebility  [indeJibllity]  of  natural  allegiance, .   Co  Litl.  129,  a« 

8.  An  exprefs  manumijfton  of  a  vtlUin  cannot  be  upon  condition, 
becaufe  once  free  in  that  cale  apd  always  free.     Co.  Litt.  274,  b, 

9.  If  a  parfon  charges  the  glebe  'iuith  a  rent  with  confent  of  the  or^ 
dinaryy  this  is  not  good  without  the  affent  of  the  patron  that  has  the 
fee  fimjle  to  make  the  charge  perpetual  j  but  fedng  this  ajent  of 

5  i/u 


ConUitiOtt^  ^7 

the  patron  is  in  rcfpcft  of  his  intcreft,  his  aflcnt  may  he  upon  condition, 
Co.  Litt.  300.  b. 

10.  An  ajftgnment  of  dower  cannot  be  upon  condition,  nor  an 
ajftnt  to  a  legacy  \  an  admittance  of  a  copyholder  cannot  be  upon  con- 
dition.    In  thefe  cafes  the  condition  is  void, 

(N)  To  'iobat  things  Conditions  may  be  annexed. 

[AndHow.pl.  I.] 

[i.    T?Eoffment  of  two  acres  M^n  condition,  and  for  breach  that 
-^  he  may  re-enter  but  in  one^  this  is  good,     D,   3.   Ma. 

127.  55.] 

[2.  A  tenth  may  be  granted  by  the  clergy  to  the  king  upon  con- 

didon.     21  E.  4.  46.] 

[3.  If  a  copyholder  furrenders  to  the  lord  ♦  to  do  his  will,  upon  r-«A^^ 
condition  that  he  fh'allpay  to  him  lol.  this  is  a  good  condition,]  FoI.  413. 

*  Set  (L)  pi.  2,  and  the  note  there, 

\jL>  A  control  may  be  upon  condition.    44  E.  g.  28.  J  ^'  \nAt\t 

\rr  /  •  jQr  a  boufs 

JWdtatht  defendant  for  lol.  ^ho  fsid  that  it  wms  fold  for  10/.  aed  that  the  plainfiff  fiould  pull  it 
dr,i.^  amd  tarry  it  to  himy  and  that  then  he  wuuld  pay  the  lol.  and  faid  that  he  was  at  oil  times  readf 
to  piy  in  cafe  the  other  would  pull  it  down  and  carry  it ;  by  which  the  other  (tid,  that  the  bargain  w^ 
fimpic,  .and  A^ ©ther  e  contra.    Br.  conditioni,  pi.  a8.  citca  44  E,  3. 17,  28."* 

5.  il45?//tfr^r^ftfn/may  go  upon  condition  fometimes.    Br^Con-^'f^^rter 

Oition?,  pi.  236.  g{.^,fted"'' 

f-met'mes  upon  condition,  Tta  ^uodjiit  reBus  in  curia  &c.  ^z^conufanct  of  plea  is  granted  itaqnei 
tt;eritfiatifuUjuJiitiaz\io<{\x\nKdcztf8cc.     Br,  conditions,  pl."^ 3 6. 

jM  confultotion  was  granted  upon  prohibition ^  upon  tordition  that  it/hould  not  he  prejudicial  to  the 
frefemtatiom  oftht  king,  Ibid.^— Br.  cojsfultatjon,  pi.  10,  cites  43  £.  3,  S.  P.  Br,  fpoliatioo^ 
pi.  5.  S.  P.  cita  43  Afl;  35. 

(O)     How  to  be  created  [and pleaded. 1 

fl*     yf  Condition  of  an  obligation  is  good,  if  it  be  wrote  upon  the  Jaf^'ce 
^  back.  41  E.  3.  C.  10.  b.  ,^.|i;traid 

TX  know  but  a  man  might  make  an  obligation  in  a  If  tier  if  he  puti  his  hand  and  feal  to  it,  Vem. 
114.  Mich.  168a.  in  the  cafe  of  Moore  v.  Hart.— ^— S.  P.  notwithflanding  that  it  be  not  the  deed  of 
the  obligee  ;  bat  contniy  if  the  condition  be  tack'd  to  the  obligation^  per  Thorpe  and  Kirton,  quod 
AOD  ocgarjr.  Br.  condition*,  pi.  19.  citJS  41  E.  3.  j6.  [fo  is  the  large  edition,  but  the  Imallcr  edi- 
t''  n?,  arc  41  E.  3.  10]— Fitih.  Barre,  pi.  196.  [but  mifprintcd  186.]  cit.s  S.  C.  &  S.  P.  admit- 
tci.  Br  Fairs,  .1.  7  cite?  S.  C.  &  S.  P,  by  Thorpe  and  Kirton.— Sec  tit.  faiti.  (G)  p«r  toCum, 
Spr  tit.  indorfcment; 

[2,  A  condition  to  perform  a  mcftter  in  fac%  without  writings  is    [  68  ] 
good.     ii'H,  6.  25.  b.J 

[3.  As  in  an  indenture  a  man  may  bind  .himfclf  upon  condition, 
uberjorm  all  the  covenants  between  them  madc^ir  the  permutation 
if  a  benefice  of  which  there  is  nO  writing,     11  H.  6.  25,  b.] 

[4.  So  if  the  obligation  be  indorfed  upon  condition  tojiandto  tbi 
award  of  J.  S,  this  is  good,     j  i  H.  6.  25.  b.J 

5.  A 


68  ConDitfotuf. 

t.P.Br.  "  r^.  A  man  mty  aver  a  kafe  fir  years  to  be  upon  conditioii 
2^*^"  and  plead  the  condition  without  Jhewing  the  deed  thereof,  becaufe 
cJtetV-H4,  it  is  but  a  chattel.  7  H.  4.  ii.  Hill.  15  Car.  B.  R.  between  Potter 
s6 — ^Tho*  and  Oldreeme^  adjudged  upon  a  demurrer,  but  not  mored  to  the 

SL'JS^^on^^^^-    I"^^  ^^'  ^5  Car-  Rot  375. 

ftiod  a  €9nd'itUn  etneerntni  iifrtth»ld,  wit bemt jewing  wr'ittng  of  this  }  yet  kt  may  htaiitihy  l£« 
mnrdiff  atUtrgt  in  »fiife  or  norel  diileifiii»  or  in  any  otiiier  adion  where  the  ju/lices  wiU  take  the  ircr- 
A€t  of  11  jurors  at  large .  As  if  a  man  fnftd  in  fin  lenjes  -to  uioiherjar  Rfe  without  ietd  rendrlMi  lent^ 

of  freehold,  an  4  alter 
difleifin,  /r^  fleadt 
the  recognitors  of  thfe 

•ffiie  may  give  their  vercHiftat  large,  as  to  fay,  that  the  defendant  was  feifed  of  the  land  in  his  de» 
inefne  as  of  fee,  and  fo  feifed  let  the  fame  land  to  the  plaintilTfor  life,  rendering  fuch  a  yearly  rent 
aoyaUe  tt  fuch  ji  feail,  Sec,  upon  fuch  condition,  that  if  the  rent  were  behind  at  any  fuch  feaft  at 
which  it  ought  to  be  paid,  then  it  fliould  be  lawful  for  the  leifor  to  enter  tec  by  force  of  which 
kafe  the  plaintiff  was  feifed  in  his  demcfne  at  of  freehold,  and  that  afterwards  the  i«nt  was  behind 
at  fuch  t  fcaft  Jcc.  by  which  the  leflbr  entered  into  the  land  upon  the  poiTeili^n  of  the  leflee  and 
Htyed  the  difcrtftion  of  thejuftices  if  this  be  a  difleifin  or  not  j  therefore  becaufe  it  appears,  chat  this 
wa*  so  di0eifia  to  the  plaintiff,  infomuch  as  the  entry  of  the  leflbr  was  congeable,  the  jufticea  ought 
to  give  judgment  that  the  plaintiff  fliall  not  take  any  thing  by  his  writ.  And  fo  in  fuch  cafe  tho 
leflbr  fliall  he  aided,  and  yet  no  writing  was  ever  made  of  the  condition  ;  for  as  well  as  the  juiora 
puy  have  conufanceof  the  leafe,  theyalfo  may  have  conufance  of  the  condition  which  was  declared 
and  rchearfed  upon  the  leafe.     Litt.  S.  366.  And  fo  *tis  of  a  feoffment  in  ftc,  or  gift  in  tail 

»pQoa  conditioni  altho*  no  wiiting  were  ever  made  of  it*    Litt.  S.  367. 

Seedt.faiti  [6.  (So)  z  tmn  may  {dead,  that  z  leafe  fir  years  of  land^  or  t 
*c.  (M-  *)  gnmt  of  a  ward,  was  made  by  guardian  m  chivalry  upon  ceiidition 
^    '""*'  Ice.  without  (hewing  any  writing  of  the  condition,  becaufe  it  is 

kut  a  chattel  real.  Litt.  S.  365.] 
•  Itfikomid       [7.  So  it  is  o(  chattels  perfonal  and  contra^s  perfonal,    Litt,  S. 

[8.  If  a  condition  have  filfe  Latin  in  it,  yet  if  any  fenfe  may  be 
intended  in  it  by  the  words  within  th^  condi^on,  it  fliall  be  good* 
%o  H.  6. 32.J 


(P)     How  it  may  be  created. 

Br  verdia,  [i.  iF  a  man  grants  a  rent  fir  lifiy  a  condition  cannot  be  an^ 
I'c^and"  ^^^^^  ^^  ^^^  "^^^^  *^  ^^  ^  ^''^'     33  ^^^  ^'  Qyin^} 

S.  p.  admitted.  Fitah.  Verdifty  pL  41.  citca  S.  C.  U  S.  P.  admitted, 

Fitah.  affife,      J^2.  If  a  man  agrees  with  me  to  make  a  fioffinent  to  me  ufon  cen» 

pL^ii.citea  jii^^Qj^^  2xA  after  makes  a  charter  oifioffment  without  any  condition^ 

f  6q  1    ^^  ^^^^^  makes  livery  fecundumfirmam  charta  without  any  condi- 

tion,  this  is  abfolute  without  any  condition,  for  the  livery  is  not  made 

according  to  the  agreement,  but  according  to  the  charter.     34  Ad^ 

X.  Dubitatur. 


(  Q^)Condition  in  deed.    How. 

Br.  coniiti.  [l«  /f  Corody  granted  for  life  fecundem  quod  prius  per  y.  H.  bt 
on«,pl.i67.  -^  alios  pjitat*  fiiit'i  and  fli//rj /it^  w/J' to  have  been,  thatevety 
cites  mE  4.  ^^^  ^fjQ^  ij^^ij  itJiaU  attend  upon  the  majler  fiur  times  in  the  year^ 

otherwife 


•therwife  (hall  forfeit  it ;  this  is  a  good  condition  which  refers  to  '?fj**  *** 
other  matters,  though  not  (hewed  in  certain  that  they  were  done.  ™     * 
20  E.  4.  12.  18.  b. 

[2.  If  an  annuity  be  granted  pn  confiliOy   &  auxilio  habendis,  Tho*  the 


and  docs  not  mention  in  what  matter  it  (hall  be,  yet  it  may  be  averred  ^^  ^^* 
he  was  a  phjrfician,  or  a  man  of  the  law,  and  it  was  granted  for  his  mention 
counfel  and  aid  therein.     41  £  .  3.  6.]  what  counjd 

ttt  aid  he 
fiiaUgivc,  yet  when  he  afcrs  that  the  plaintifFIs  a  phyfictan,  it  pall  bt  tnttnitdn  Be  infucba  tbiwg 
inviitb  the  pUintijf  bst  mofijkillf  by  whjch  the  plaintift'faid,  that  the  annuity  vi[as  granted  to  re« 
£ga  foch  a  benefice  ;  quaere  if  he  may  aver  other  caufe  than  is  expreffed  in  the  deed  of  a  thing  which 
cannot  pafs  but  by  <ke4  ;  and  it  was  agreed  that  the  demand  of  confilio  8e  autilia  is  not  double  \ 
qnod  noca ;  bat  the  principal  cafe  was  not  adjudged*  Br.  annult/y  pi.  7.  cites  41  £•  3.  6.  ig.-^ 
Ficsfa.  aiiAuity,  pi.  19.  dtei  S.  C* 

[3.  So  if  the  grantee  be  Uamed  in  twofcieneesy  yet  he  may  aver 
the  grant  was  for  one  in  certain.  41  £•  3. 6.  b.]  ^^^  4>^4» 


(R)   How  it  may  be  created.    In  what  Cafes  witb^ 

out  Deed.    And  in  what  not. 

f  I.    j4  Condition  cannot  be  referred  without  deed  indented.  D.  2.  3.  Set  (O)  pi. 
-^  Ma-  127.  52.]  ^-^-^i^) 

condition  may  be  without  deed  by  livery.  D.  117.  a.  pi.  52...— -If  a  man  makes  a  deed  of  feoffment 
to  another,  and  in  the  deed  (here  is  no  condition  &c.  and  when  the  feoffor  will  make  livery  of  feifin 
unto  him  by  fbi«e  of  the  fame  deed,  he  makes  livery  of  feiiin  unto  him  upon  certiin  condition  $  in 
this  cafe  nothiiig  of  the  tenements  paflles  by  the  deed,  for  that  the  condition  is  not  comprifed  withia 
the  dcedy  and  the  feoflTment  is  in  like  force  as  If  no  fuch  deed  had  been  ma  e.  Litt.  S.  359^In 
this  cjfe  the  feoflTor,  upon  the  del  very  of  feiilo,  muA  exprtfs  the  eftate  as  to  him  and  his  heirs,  or 
to  the  hdrs  of  his  body  Ac.    Co.  Lite.  a.X2.  6. 

2.  It  was  in  a  manner  agreed,  that  a  condition  may  be  implied^  tho' 
it  be  not  precifely  exprefled  in  the  deed,  as  in  the  cafe  of  i  parker^ 
that  at  all  times  after  th:  grant  he  (hall  preferve  the  game.  Br.  con- 
ditions, pi.  168.  cites  22  £•  4.  28. 

3.  if  a  man  leafes  land  upon  condition^  or  grants  a  ward  upon 
condition,  this  may  be  pleaded  without  deed ;  but  eftate  upon  con- 
dition of/^tfni//»^m^n/ cannot  be  pleaded  without  deed  in  a  real  adion, 
nor  perional,  without  fhewing  deed ;  per  Vavifor ;  quod  toU  Curia 
conceflit.     Br.  conditions,  pi.  249.  cites  1 1  H.  7 .  2 1 . 

4.  If  an  agreement  be  made  between  2,  that  the  one  Jhall  infeoff  the  [  70  ] 
uther  upon  condition^  infurety  ofthe  payment  of  certain  money^znizittr 

tnc  li%firy  is  made  to  him  and  his  heirs  generalfyy  the  eftate  is  holdeii 
by  Tome  to  be  upon  condition,  inafmuch  as  the  intent  of  the  parties 
Wis  not  changed  at  any  time,  but  continued  at  die  time  of  the  li- 
very.    Co.  Litt*  222.  b. 


(H  ^ 


1 


T*  4CmaiittimK 


•  Br.  dc- 

fufauce, 

S 


(S)    At  what  time  it  may  be  created* 

[l.  JF  a  dijfeifee  reUaJes  to  his  dijfeifir  all  his  right,  and  at  a  day 

^^r  the  dijfeijor  by  indenture  ^r/iTifj  that  if  he  pays  fo  much 

I.  II.  cites  at  a  day  certain,  the  reUafeJhall  he  void\  this  is  a  void  condition 

thf  ri^hr  *s  ^^  ''^'^^  ^*^  '''!?*'  ^o  *e  diffeifee.  Br.  conditions  115.  ♦  43  AfT. 
wat«xtm-  12.  per  Cur.  f  44  pcr  Cur.  contra  J  17  Aff.  2.  contra  31.  Afll  z. 
fuiflied  be-  adjudged  i  but  quaere,  dubitatur,  32  AIT.  11. J 

fimplereleare.-— — Br.  relcafe,  pi.  39.  cites  S.  C.  agreed  per  tot.  cur.  -)-  Br.  conditions^  pi. 

lii.citfvt  S.  C.  Fitsh.  conditiyiii  pi.  18  cites  S.  C.  \  Br«  conditions,  pi.  103* 

cites  S.  C— -«»Fitxh.  conditions,  pL  14  cites  S.  C.         ■  iCo.  Litt.  %%k.  at  the  bottom,  S.  P. 

If  the  aw-  [2.  But  fuch  a  Condition  may  well  be  created  at  the  fame  time  that 
iSn^ntht  ^^  releafe  was  made,  tho*  it  be  by  another  deed.     Br#  condi- 

feme  deed,    tionS  1 1 5.  32  AfH  II.   ♦  43  AC  44.] 
or  both 

4eedt  had  been  deliverM  together  with  condition  to  revoke  the  releafe.  It  was  not  denied  but  that  It 
had  been  good.    Br.  conditions,  pi.  1X5.  cites  31  Alf.  3a.  •  Br.  conditions,  pJ. 

122.  cites  $•  C.  and  thereby  Penrofe  and  f  erle  held  a  releafe  may  bt  upon  condition  well  enough,  if 
U  be  contained  in  the  fame  or  another  deed  dcliveird  at  the  fame  time  with  the  releafe  ;  quod  afBr- 
matur  per  Curiam,  and  not  denied.  Fitzh.  conditions,  pi.  x8.  cites  S.  C.  Br.  conditions,  pi. 
IC3.  cites   17  f,S,  2.S.  P.  accordingly.  ■  Br.  releafe,  pi.  39.  cites  43  Afl*.  12.  S.  P.  by  Trefi- 

lian  aiid  Wich7,quod  Curia  non  negavit.— Br.  defeafance,  pi.  j  i.  cites  S.  C.  &  S.  P.— Co.  Litt.  23/5. 
b.  S.  P.  accordingly  ;  for  it  is  a  maxim  in  law,  quae  incontinent!  fiunt  ineilc  videntur.— a  Rep. 
71.  a.S.  P.  per  Cur.  andcites  17  Aflf.  z.  &  43  Afl*.. 

3.  In  aflife,  the  tenant  pleaded  in  bar,  that  the  anceftor  of  the  te^ 
nant  enfeoffed  the  ancefior  of  the  plaintiff  without  deed^  and  delivered 
thefeiftn  upon  certain  conditions  contained  in  certain  indentures  made 
between  the  parties^  and  for  the  condition  broken,  he  as  heir  entred  ; 
and  it  appears  there  that  if  the  livery  had .  been  made  fimply,  and 
after  thp  indentures  had  been  made  upon  the  condition,  the  inden* 
ture  had  come  too  late.     Br.  conditions,  pi.  i  lo.  cites  28  AiH  i. 

4.  In  aflife  a  man  made  ftmple  feoffment^  and  after  by  deed  r/- 
hearfmg  it  the  feoffee  granted  to  tbefeoffory  that  if  the  feoffor  pays  \ot. 
ly  fuch  a  dny^  that  the  deed  and  feoffment  Jhall  he  void.  Per  Tanks, 
defeafance  cannot  be  of  cfFeft  of  lands  which  pa(s  by  livery,  if  the 
livery  be  not  made  as  well  upon  the  defeafance  as  upon  the  charter 
of  feoffment,  and  the  opinion  of  the  court  was  with  him.     Br,  con- 

^p  ^-  -1  ditions,  pi.  113.  cites  30  Aff.  ii. 

♦  The  right  5*  I"  ^^^^  ^^^  tenant  pleaded  releafe  of  the  plaintifFof  all  his  right 
was  cxtin-  made  to  him,  then  tenant  of  the  land,  and  ihewcd  the  deed  ;  the 
guiiheJ  by  plaintiff faid  that  the  tenant  ^  by  the  deed  which  he  Jhewed^  granted  that 
bl^fore?hc  '//^^  P^^^  8/.  to  the  defendant  by  fuch  a  day^  the  releafe  Jhould  be  voidj 
defcafdncc  and  at  the  day  he  tender* d^  and  the  other  refufed\  and  the  opinion  of 
mad«».  Br.  ^^  courtwas  clear,  that  fuch  defeafance  made  after  the  releafe  cannot 
*^r7i*"cUc5  g'^  power  to  the  plaintiff  to  re-*nter,  becaufe  by  the  releafe  the 
43  Aif.  12.  *  riii;ht  was  in  the  tenant  fimply,  and  cannot  be  develled  by  the  de  • 
—[And  fo  feafrnce.  Br.  conditions,  pi.  120.  cites  43  Aff.  i. 

be'i'nnrrd  of  43  ^^^*-  (1).— Br.  condition,  pi.  122.  S.  P.  cites  43  AIT.  44 Br.  defeafance,  pi.  9. 

*citcs  1    AIT.  iC.  i^'ff  '*  ^^  indentutt  of  defeafance  end  rcUaJe  badbetn  dellvtrtdunQ  injianti,  it 

wovio  hare  Ucn  RtJ jd,  anl  have  avoided  the  re!e:;fc.  Br.  defeafance, pi,  11.  cites  43  Alf.  44.  And 
•be  difference  i^^^c  ufecn  if,  tuat  a  oetc^Iidicc  made  altcrwsuds  »ay  be  good  as  to  things  J  txtcunru 
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Vit  rnt  as  to  what  are  executed  ;  as  in  cafe  of  areleafe  of  right  It  U  extingui/Tied  immediately,  and 
e-fcuicd  ;  but  where  a  timple  feoffment  is  made  with  warranty,  and  after  feoffee  grants  that  he  vrtll 
oi>t  vouch,  th's  is  a  thing  executory  in  futuro.  Soof  alcafe  without  impeachment  of  waftc,  and 
art^T  leliec  gra-^.ts  by  another  deed,  that  if  he-be  impleaded  he  will  not  plead  this  deed,  this  is  good. 
jpid.  And  ibid.' pi.  9.  Broolce  fays,  that  fome  arc  of  opinion  that  fuch  releafc  of  right  fhall  not  be 
a\oided,  anlefs  the  condition  or  dcfeafance  had  been  expreffiii  in  the  deedy  or  been  delivered  on  comM' 
ti-.a  e^ntainrd  in  another  indenture  un§  injlanti, 

t  See  S.  P.   s  Saund.  48,  whert  the'^reporter  takes  the  fame  dtveriity,  centrary  to  the  opinion  of 
T«*ifdeD,  and  cited  Cro.  £.  755. 

6.  In  debt,  where  recognixance  or  ohUgation  is  made  JimpUciturj 
It  carJt  be  upon  condition  after ;  for  condRtion  can't  be  added  to  it 
after,  bat  this  ought  to  be  by  defeafance  j  for  recognizance  is  a 
judgement,  and  judgement  which  is  fimplc  can't  be  conditional 
ifier  ;  and  it  is  contrary  to  the  nature  of  a  judgement  to  be  condi- 
tional, by  the  beft  opinion,  and  in  a  manner  for  law.  Br.  Con- 
ditions, pi.  89.  cites  36  H.  6.  3. 

7.  Rents,  annuities,  conditions,  warranties,  and  fuch  like, 
that  are  inheritances  executory^  may  be  defeated  by  defeafance  made^ 
cither  at  that  time,  or  at  any  time  after ;  and  fo  the  law  is  of  fta- 
tiites,  recognizances,  obligations,  and  other  things  executory.  — 
Co.  Litt.  237.  a. 

(T)     Condition  precedent.     What  fliall  be  faid  a 
*    Condition    precedent,    and  what  fubfequent, — 
[And  P leading. 1 

[i-  TF  I  grant,  thr.t  if  you  will  go  to  fuch  a  place  about  my  bufmefs 
you  Jhall  have  10/.  this  is  a  condition  precedent.     3  H.  6. 

[2.  If  I  retain  a  man  for  40/.  to  go  with  me  to  Rome ;  this  is  a  Br.  Coun^ 
condition  precedent ;  for  the  duty  commences  by  going  to  Rome,  pi-  5.  cites 
3  H.  6.  33.  b.]  s  c.-— 

/  ^l.  cites  S.  C.  &  S.  P   and  thcrelorehc  ouglit  toihew  that  he  went  to  Rome. ^Bulflr  1 68    Are 

iii'  *  S.  C. 3  H.  6.  7.  b.  S.  P.  •   .        .      K. 

[3.  So  if  a  man  retains  another  to  he  his  counfel  for  2  years  next  Br.  Count. 
enjuingy  taking  every  year  20  L     This  is  a  condition  precedent. —  pi- 5.  citoi 

3  H.  6.  33.  bO  ^;  l':^^^ 

Arg.  Bum.  ib%' 


B 

fame 

to  aver,  that  A.  did  not  pay  the  20s.  otherwife  it  is  not  good.  Mich,  ij.c.percot 
J4  Car.  B.  R.  between  Dams  and  Brett^  adjudged  upon  a  !'"''■  "^^'''^* 
demurrer.]  thiJsnot 

an  obliga- 
tion with  a  condition. 

[5.  If  bv  charter-party  G.  and  3  others  covenant  with  P.  and  C.  Buift.  167. 
U  let  to  fret^ht  a  certain  foipj  of  wiiich  they  arc  owners,  to  the  faid  ^-^^^^^ "" 

*   •  p^ ^»   1  iiu.  «;  ijJC. 


A  pro  ufuii  ix  parte  of  one  B.  for  ^  voyage,  modo  &'  fbrnta  fe-^ 
RC.  in  writ  •  qiKnte.  G,  and  the  3  ^/Afri  covenant  and  grant  wi/i  JS.  t/jat  thejhip 
B.^R^^mnd  "P^^^  gofrom  Ljnn  and  take  fuch  freight^  and  thence  to  Tarmouth^  and 
Yeiverton  thence  to  Cinchego,  and  thence  return  to  the  Thames ;  and  C4 
^^^^'  covenants  with  G.  and  the  other  3,  that  B.  [P^  M^  ^^^1^  Azrf/n^ 
FlemmK^  /«  he  put  in  the  ihip  at  Yarmouth,  Cinchego,  &c.  within  fo  many 
Ch.  J.  held  daysy  and  covenants  that  the  faid  B.  [P«]  Jhdllpay  to  the  faid  G* 
thejudg.  and  the  other  3,  pro  tota  transfretatione  147/.  at  fuch  a  aay;  C. 
«wos*b!c^  and  the  other  three  ma)5  have  an  aHion  of  covenant  againft  C.  for 
caufe'the  lioh-payment  of  the  faid  147/.  withont  averment  of  the  performance 
decUratbn  of  the  covenants  of  their  parts  J  for  this  is  not  a  condition  precedent^ 
Jefc'^!^'  but  covenants  diftift<ft  of  the  other  prt*  Mich.  7  Jac.  B.  between 
Ibrmance  of  Gumell  and  others  dgainji  Qarke  aajudged] 

what  was  ti> 

he  done  on  the  plain tifTs  part ;  hut  the  court  not  being  full,  the  rcTetfal  ^as  not  pronounced,  hxit 
adjourned  to  another  time.~>i«*-]n  this  cafe  it.  does  not  appear  whether  the  moaey  was  to  be  paid 
before  the  voyage  or  after  ;  but  in  writ  of  errcfr  in  B.  R.  the  judgment  was  held  erroneous,  as  appcartf 
Bum.  167.  per  Holt  Ch.  J.  Lutw.  151.  Hill.  8  W.  j.-' — »5.  P.  by  Holt  Ch.  J.  inJ  fap,  that  Roll 
Reports  the  judgment  in  the  Common  Pleas^  7  Jac.  but  it  feems  had  not  feen  the  reverfal  thereof,  whidi 
was  9  Jac.  2  years  afterj  as  it  is  in  Bulft.  where  it  is  judged  that^ro  tota  trantfrttaticnt  is  a  condition 
precedent,  and  thtft  its  being  in  mutual  covenants  makes  no  alteration.  I2  Mod.  463.  Pafch.  z  3  W. 
3.  in  cafe  of  Thorpe  ▼.  Thorpe  Lord  Raym.  Rep.  665.    Holt.  Ch.  J.  cite*  S   C.  ;rnd  fays  that 

at  it  is  put  in  Roll,  witliout  fetting  forth  at  what  time  the  day  of  payment  was  to  happen,  whether  ht* 
£)re  or  after  &c  it  can  be  of  no  great  authority,  and  that  it  Was  reveriiBd  for  this  very  reafon,  becaufe 
pro  tota  transfretatione  made  a  condition  precedent,  and  cites  Bulft.  267.— S«  C.  cited  accordiagly  by 
Holt  Ch.  J.  Lutw.  251.  in  the  cafe  of  Thorp  t.  Thorp. 

The  cafe  of  Thorp  v.  Thorp  was  an  adiion  brought  In  which  the  plajntiflT  declared,  that  the 
defendant  had  and  held  of  him  by  wav  of  mortgage  2  clofes  of  copyhold  land,  and  th.it  there 
was  a  difccurfe  between  them  concerning  the  pUintiff*s  reUaJing  bis  *^ity  of  redemption  therein  to  the 
defendant,  and  concerning  divert  (urns  of  money  due  from  tlie  plaintiflTto  the  defendant  upon  the  faid 
mortgage,  upon  which  the  plaintiff  did  agree  with  the  defendant  tbtit  be  xuould  relrafe  to  him  tbe 
hid  equity  pfredfm/ition,  in  fonf deration  of  which  the  defendant  did  agree  with  the  plaintiff  to  fay  him 
J  pounds  above  all  that  was  due  j  and  that,  in  conlideration  that  the  plaintiff  promifcd  tne  defendant 
to  perform  all  of  his  fide,  the  defendant  promifed  the  plaintif)  to  perform  of  hit  fide,  and  avers  that 
he  did  perform  all  on  his  the  plaintii}'*s  fide,  but  that  the  defendant  paid  il.  ys.  of  the  faid  7L  and 
no  more,  &c.  To  this  the  defendant  pleads  in  bar,  that  long  after  thr  promife,  viz.  29  July  1694, 
the  plaintiff  did,  by  indenture  made  between  him  and  the  defendant,  releafito  the  defendant  ail  man^ 
ner  of  aefions,  fuittf  dehts,  dutieSffum  and fums  of  money^  and  all  demandt  whatibever,  which  ever 
lie  had,  or  he,  his  heirt,  executors,  or  affigns  ever  fhould  have,  for  or  by  reafon  of  any  thing,  mat. 
ter,  or  demand  whatfoever.  Upon  oyer  of  this  deed  ofreUafcy  it  did  recite  the  faid  mortgage^  and  re* 
ieafed  all  provifoet  therein  and  all  bis  eftatOf  right,  title  ana  inter efi  in  the  faid  cleft,  both  in  law  ^ni 
eouity,  and  then  follows  the  foregoing  claufe  \  and  upon  this  the  plaintiffdemurs,  and  judgment  for  the 
plaintiflF  in  C.  B.  add  affirmed  in  B.  R.  l»  Mod.  A55  to  near  467.  Pafch.  13  W  3.  Thorp  v.  Thorp. 
■ '  ■  ■  ■  Lutw.  24$.  249.  S.  C.  and  judgment  affirmed.<^Ld  Raym.  Rep.  662.  S.  C.  and  judgment  af« 
firmed.    ..        S.  C.  cited  t  Mod.  293. 

+S.C.  cited  ^6,  If  A,  by  indenture  covenant  with  C  to  ferve  him  with  3  ef- 
"12;^^^^'  quires  in  the  war,  and  C  covenants  for  this  to  pay  to  A.  42  marks 
^fI^jT^.  here  (*)each  hath  an  equal  remedy,  and  therefore  in  debt  for  the 
^_J,^'  42  marks,  the  plaintiff  mtfj>  count  generally  orjpecially.  \  48  E.  3. 
168.— 12     3.  b*  Co.  7.  Ugtred.  10.  b. 

Mod.  461. 

Holt  Ch.  J  citps  48  E.  3.  a.  3.  at  cited  in  Ugtred's  cafe,  where  the  diverfity  it  taken,  when  there 
are  mutual  remedies,  and  when  not.  It  it  thui  put  in  that  book  ;  Sk  R.  F.  covenants  with  SirR.T. 
to  ferve  him  with  3  Tqutres  in  the  wars  of  France  ;  Sir  R.  T.  covenants,  in  conftderation  of  thofe 
fervices,  to  pay  him  fo  much  money  \  and  there  it  is  faid,  adion  will  He  tor  the  moaey  without  any 
iervices  performed.  But  the  cafe  in  4S  Ed.  3.  is,  that  R.  P.  covenants  with  R.  T.  to  lervehim  w  tb 
3  ^Squires  in  the  wart  of  France,  and  R.  T.  covenanted  with  him  to  pay  him  fomoch  monr^  for  the 
Icrvice  :  and  it  was  futther  agreed,  that  20  ma.ks  of  the  money  fliould  be  paiH  in  England  at  a  day 
certain,  before  they  wenc  for  France,  and  the  reft  by  quarterly  payments,  which  might  I- kewife  incur 
bef.ire  the  frrvice,  and  upon  adion  brought  by  Sir  R.  P.  it  was  obje^ed,  that  ^he  Icrvice  was  not 
performed  j  but  there  was  00  room  for  that  obje^on,  tht  money,  by  the  agreement,  being  mada 

payaaii^ 
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* 

t^ayablc  at  a  Jay  certain,  before  the  fervjce  was  to  have  been  performed.         S.  C.  cited  by  Holt  Ch.  J. 
Ld.  Raym.Rcp.  665.— S.  excited  and  denied  by  Holt,  Ch.  J.  i  Salk.  171.pl.  j. 

Ugtrcd*scafe  has  afforded  a  ground  for  a  variety  of  opinions  upon  this  qucftion.  Per  Holt,  Ch.  J. 
12  Mod.  462.-6.  P.  by  Holt.  Lutw.  151.— Ld.  Raym.  Rep.  665.  S.k^, 


There  is  no  pL  7.  In  Roll. 

« 

[8.  If  fev  articles  of  agreement  made  between  A*  on  the  behalf  f  73  ] 
of  B.  and  C.  by  which  A.  covenants  that  B.  for  the  con/iteration  after  S.  C  cited 
in  the  deed  exprefjid^  jkall  convey  certain  lands  to  C.  in  fee,  and  ^/ ^^ '^^^5* 
after  C  covenants  on  his  part  pro  confiderationibus  praediftis  to  pay  to  ]^el!^vth.o  * 

B,  160/.  &c.     In  this  cafC)  though  B.  does  not  aflure  the  land  tof'»y^thatthia 

C.  yet  C.  is  bound  to  pay  the  money ;    for  the  aflurance  of  the  ^'^^ ^"*^» 
land  is  not  a  condition  precedent,  but  thefe  are  diftindl  and  mutual  "a  the '^afe"^ 
covensnts.      Mich.    15   Car.  B.   R.  between  Caton  and  £>/><;«,  ^f  Thorp  v. 
adjudged  upon  a  demurrer.     Intratur  Car.  Rot.  I'll  A  Thorp,  bc- 

^      ^  ^  0/  J  caufchcrcia 

an  ezprefs  covenant,  that  (fcrtbe  conf deration  hereafter  exprf[fed)  B,  tvoulJ  coni>ry  to  C.  andC  (upon 
tcit^dtratloR  aforefa'id)e9veMantttopay  themoney;  tbatmuft  be  underftood,  that  for  as  much  as  A.  hath 
covenanted  that  B.ihould  aiTure  lands  for  confide  nation  hereafter  mentioned,  tlut  is,  that  B.  hath  cove- 
nanted to  pay  fo  much  mon'-y,  for  it  is  pro  onfideratione  pr.iedictaj  an!  the  queillon  is  whatia 
meant  by  the  wjrds  (pro  conlidcrationc  praedidt.iV  'tis  not  [aid  for  ccnjiJerj^hn  cf  cor.'veyancc  of  the 
land,  bntfrt  crnfideratidne  pradi^ay  which  muft  be  undcrftood  inconfideration  of  the  acrrecmt-nt  ibatB, 
fkmtld  (onK-fy  Zee*  for  the  one  covenants  for  confi*ieration  hereafter  mentioned,  which  muft  be  covenant 
for  pivTTJcnc  of  the  monry,  and  the  othT  cov^naats  for  confi deration  afjrefaid,  wliich  mult  be  t.iat  A, 
cjveninted  thatB.  lh>uH  con\cy.— L-.jtw.  251.  S.C.  cit^JbyHolt  Ch.  J.  accordingly.— -Ld  Rayio, 
Rep.  665, 666.  S.  C.  cited  by  Holt  Ch«  J.  accordingly. 

fg.  If  y/.  releafes  to  B.  an  obligation^  in  which  B.  is  bound  to  him 
with  a  pravifo  that  he^  fcilicet  A.  might  have  and  enjoy  120/.  due  by 
y.  S,  to  B.  at  Lady-Day  next  enfuing,  this  is  a  condition  precedent, 
and  not  fubfequent,  becaufe  the  120I.  was  not  due  at  the  time  of  the 
re)eafe«  but  at  a  day  to  come ;  and  if  it  fliould  be  fubfequent,  the 
Condition  would  then  be  void,  the  releafe  being  of  a  pcrfonal 
thing.  P.  10  Car.  B.  R.  between  Barkely  and  Parker  adjudged 
upon  a  demurrer,  per  Curiam.     Intratur  P.  9  Car.  Rot.  262.] 

[10.  If  an  award  be  made  by  arbitrators  between  A.  and  B.  that  •  S.  C.c?te4 
jl.foall pay  10/.  to  B,  and  that  in  confideratione  inde  B,  J})all  be  bound  ^7  ^^^'^ 
in  an  obligation  to  A.  to  releafe  all  his  right  in    certain  land ;    in  ^x^J'  ^\' 
diis  cafe  B.  is  obliged  to  be  bound  in  the  obligation  though  A.  hath  464.  and 
not  paid  him  the  loi.  though  that  is  firft  to  be  done  by  the  intent  of  ^•'•'''^^^^^^a* 
the  arbitrators,  for  there  is  a  mutual  remedy  of  each  part,  if  the  ^^yf  111^'*^^ 
award  is  not  performed,  for  the  confide  ration  was  the  only  motive  cAin  w.-r« 
of  the  a-bitrators  to  make  the   award,    and  it  is  not  a  condition  d'vid  :d  j 
precedent ;  between  ^Vivian  and  Shippings  per  Jones  and  Barklcy  Jhitcio  c 
againft  Croke,  this  being  moved  in  arreft  of  judgment;  But  Hill.  3S4.  gives  ' 
II  Car.  B.  R.  between  f  Hayes  and  Hayes^  the  fame  cafe  in  efteil  aH"»te 
wasadjudgcd  upon  a  demurrer,  that  is  not  any  condition  precedent;  ^^^^^^:*'^'^ 
but  that  B.  is  bound  to  perform  his  part,  though  A.  does  not  perform  the  caV- 
bis  Part.     Intratur  Hill.  10  Car.  'Rot.  1045.     Contra  M.  10  Car.  ani  ityi 

B.ILl  tK3cJ,nes 

J  an  1  Berk- 
ley held  it  a  condition  precedent,  contra  Crolce,  and  therefore  Holt  fays  that  he  rather  believes  Croks, 

*ho  was  one  or  th<"  judjj?*,  and  tells  you  himfjlf  he  was  of  a  contra,  y  opinion.  J.  P.  by  Holt, 
l#oty.  2^2.  accordingly .                  S .  F.  by  Ht>lt  accordingly.  Ld.  Raym.  Rep.  666. 

•j-  As  to  the  cafe  of  Hayes  v.  Hayej  TKdtCh.  J.  fasi  ti  Mol.  464.  and  T.utw.  251.  and  Ld.  R.iym. 
Re^  666.  that  the  S.  C.  ii  reported  Cro.  C  3^4.  but  that  there  is  nj  fuch  p.>int  iu  it. 

Vot.V.  G  [11.  If 
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[ii.  If  a  mam  by  his  lafl  will  devifes  any  diing,  &c«  and  after 

be  devifes  all  the  reftdue  of  bis  ejlatesy  ice.  to  his  executor  after 

his   debts  paid,   and  funeral  expences  difcharged,   this  is  a  good 

condition  precedent ;   fe  that  the  executor  cannot  have  it  before 

they  are  paid  and  difcharged.    Hill,    xo  Car.     B«  R.  between 

Wtlkinfen  andMerdam,  per  Curiam)  upon  a  fpecial  verdid  adjudged  ; 

But  in  a  writ'  of  error,  as  I  have  heard,  this  was  a  doubt  between 

the  judges,  and  they  inclined  to  reverfe  it*    Hill.   7  Car.     B.  R. 

between  Brifcoe  and  Baker  adjudged  upon  a  fpecial  verdidi^,   where 

the  devife  otland  was  to  a  woman,  his  debts  and  legacies  firftpaid, 

and  his  funeral  expences  difcharged.] 

r  74.  1       [12.  If  A.  tenant  for  life,  and*  R.  in  reverfion  in  fee,  covenant^ 

Jo.  389.  pi.  and  to  levy  a  fine,  and  that  it  (hall  be  to  the  ufe  of  J:  and  his  Heirs, 

JO.  s.  C.     ifR.  does  not  pay  lox.  to  A.  the  loth  of  September  after ;  and  if  be 

wJdfn^r  ^^^^  P^y^  ^*^  ^^  '*^  ^  ofjf.for  Life^  and  afier  to  the  Ufe  ofR.  in 
and  judg'  Fee.  In  this  cafe  this  word  (if)  &c.  is  a  condition  mb^uent, 
ment  in  and  not  precedent,  fo  that  A.  hath  an  eftate  in  fee  till  R.  pays  the 
c.B.  affirm-  j^^^  becaufe  there  is  a  day  limited  for  payment  of  the  10s.  and  the 
Win. :  03  to  fubfequent  words  explain  the  intent  to  be  a  fubfequent  condition, 
109.  and     (cilicit,  and  if  he  pays  it,  then  it  (hall  be  to  A.  for  life,  and  after  to 

to  near  tiie^  have  an  efiate  in  fee  till  the  los.  paid.  Tr.  13  Car.  B.  R.  in  a 
end  of  120.  writ  of  6rror,  upon  a  judgment  in  Banco,  between  Spring  and 
C'^'^-^  Cafar^  (♦)  thelaft  Mafter  (J  the  Rolls,  per  totam  Curiam  adjudged, 
*^4'^*  and  the  judgment  given  in  Banco  affirmed,  where  it  was  adjudged 
iH^^^^  accordingly.    Intratur  Mich.  11  Car] 

HiU.  la  Jac.  C.  B.  the  arguments  of  the  ieijeants  in  the  cafe  of  Cooper  ▼.  Edgar.  S.  C.  cited  3  LeT« 
132,  and  judgment  accordingly,  Trin.  35  Car.2.  C«  B.  in  the  cafe  of  Edwards  v.  Hammond.  * 

S.  C.  cjcedi  Show.  398.  pL.  370.  and  held  accoidingly,  Mich.  36  Car.  a.  B.  R.  in  cafe  of  Stockcr  ▼• 
Edwards ;  but  feems  to  be  S.  C.  with  that  in  3  Lev.  [See  TiC  zenuinder  (L)  pi.  13.  S.  C.]— (F. 
t)i>l.  I.S.  C.butnotS.P. 

$.0.  atTit.      j|,2.  [bis]  If  the  condition  of  an  obligation  be  to  ftand  to  the 

ment^K)     oward  of  f.  S.  Ita  quod  fat  de  iff  fuper  premises  by  writing  under 

pi.  17.  but   the  hand  and  feal  of  the  arbitrators^  and  publijhed  and  ready  to  be 

s>.  P.  docs    delivered  to  the  parties  before  fuch  a  day  \  all  this  is  a  condition  prc- 

a#t appear,   ^gjg^^ .  fQj.  jf  jt  be  not  in  writing  under  the  hand  and  feal  of  the 

arbitrators,  and  publifhed  before  the  day,  and  alfo   though    it  be 

made  and  publilbed,  yet  if  it  be  not  ready  to  be  delivered  to  the 

parties  before  thedav,  it  is  not  a  good  award.     Mich.  i6  Car.   B. 

R.  between  Burbrtdge  and  Raymond^    adjudged  in  a  writ  of  error, 

and  the  judgment  given  in  Banco  reverfed,  becaufe  he  did  not  aver 

that  it  was  made  under  the  feal  of  the  arbitrators,   and  publilhed 

before  the  day.    Intratur  Tr.  15  Car.  Rot.  1657.] 

[13.    Mich.  15  Car.  B.  R.  between  Capps  and  Pennyey   per 

Curiam,  where  he  averred,  th^  it  was  ready  to  he  delivered  to  the 

parties  before  the  day,  for  it  might  be  that  he  made  it  but  kept  it 

iccret;  and  for  this  caufe  judgment  was  arretted  after  a  vcrdii^  for 

the  Plaintiff.] 

s^fTi^Ar-      [14.  Tr,  1649.  between  Conduit  and  Damper  adjudged,  where 

bitj  parent     the  condition  being  to /land  to  the  award  of  J.  S.     Ita  quod  arbi" 

iL'  t;  c  ^'  ^^^^^  ^  ^^^^  indented  under  the  hand  and  feal  of  the  faid  J.  S.  be 

Bcfes  therr.  ready 
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ready  to  be  delhirei  to  each  bf  the  parties  before  fiich  a  day,  Afc;  and 
the  plaindfF  in  an  a^on  upon  the  obligation   for   non-perform-A 
ancc  df  tile  award  pleads  in  his  replication,  that  J.  S,  fuch  a  day^ 
which  was  before  the  day  afore(aid,  before  which  it  ought  to  be 
made  by  the  condition^  accepto  fuper  ft  oneri  arhitri  pradi6ii  per 
qu^ddam  Jcriptum  indentatuntj  quod  idem  querens  fub  tnanu  ^  figillo 
presd'tiF  j.  o.  Jignatum^  ^  utrique  partium  pradi^iarunt  deliberari 
paratum  hie  in  Curia  proferty  cujus  datum  eft  eifdem  Die  i^  iinno 
arbitratus  fuitj  &c«  this  is  not  good  \  becaufe  as  this  Jsalledged5  it 
does  not  appear  that  the  award  was  made  under  the  hand  and  feal 
of  the  arbitrator,  and  ready  to  be  delivered  to  the  parties  before  the 
day,  as  it  ought  to  appear,  or  otherwife  it  is  not  good;   for  the 
word  ((o)  disjoins  the  fentence  that  it  is  to  be  intended,  that  when  it 
was  fhewn  in  court,  it  was  under  the  hand  and  feal  of  the  arbitra- 
tor, and  ready  then  to  be  delivered  to  the  parties.  Adjudged  it  is  not 
food.      Intratur  Hill.   24  Car.  Rot.   636.      And  the  record  of  r  --  ^ 
^urbridge's    Cafe    before- mentioned  was    (hewed  to  the    court,   *•  '^  ^ 
which  was  all  one  with  this,  and  judgment  there  given  accordingly 
as  here.] 

f  15.  Ma,  Zfij/Jx  by  indenture  a  meffuagetoB.  in  December,  22  Car.  sty.  140^ 
for  12  years,  and  covenants  with  H.  to  repair  it  with  all  neceflary  h«-S.  c. 
reparations   before  Midfummer  following^  and  B.  covenants  of  his  j^^^V  .^^*  J* 
part,  quod  ab  &  poft  tale  tempus  quale  A.  repararet  ^  emendaret  preed  ciproca) 
mefuagium  quod  tunc  prediSius  B,  fuffic'ienter  repararet  praedi<5ium  covenant, 
mefuagium  ad  omnia  tempora  durante  dt£io  termino ;  in  an  action  of  co-  ^"'  B-aconJ* 
venant  by  A.  againft  B.  for  not  repairing  the  meflfuage  after  Midfum-  adjonutur. 

mcr,  according  to  the  covenant  of  B.  anddeclartf^  that  altho^  he  hath (-cffis* 

performed  all  the  covenants  of  his  part  to  be  performed  (without  any  ^^^"^nted 
particular  averment  that  he  hath  repaired  before  Midjummer  accord-  ^^  rcpara- 
ing  to  the  covenant,  with  all  neceflary  reparations)  yet  the  defendant  tionem  &c* 
hath  not  repaired  it  after  thefaidfeaft  &c.  this  is  a  good  declaration ;  ^^  'Ij^  *f|- 
forthc  covenant  of  A.  to  repair  it  before  Midfummer  is  not  a  condi-  woiiid^j^' 
tion  precedent,  but  only  the  time  divided, and  mutual  between  A.  and  the  fame  ia 
B.fcilicet,  that  A.  (hall  repair  it  before  Midfummer,  and  B.  after,  du-  [^P*'*"*  »«<* 
ring  the  term,  for  which  each  of  them  may  have  their  remedy  by  an  f?a7thl''™d 
a£Kon  againft  the  other,  for  the  ultimate  time  limited  for  A.  to  repair  of  the  term. 
\%  Midfummer,  and  the  covenant  of  B.  refers  to  the  faid  extreme  time  ^"  covenant 
limited  to  A.  and  not  to  the  faft,  fcilicct  the  reparation;  for  the  (*)  '^J^^^Pj^ff 
words  are  poft  tale  tempus  &c.     Pafch.  1 649.  between  Bragg  ond^^^.^ 
UightingaU    Intratur  Tr.     24  Car.  B.  R.     Rotulo  601.  adjudged  l*->X^' 
upon  a  demurrerper  Curiam.]  aiicdged, 

that  a  dove* 
hoafc,  parcel  of  the  premifles  at  the  time  of  the  detnlfe  was  in  goad  and  fufficient  repair,  and  that  th« 
dffsttdant  voluntarily,  during  the  term,  fufiered  it  to  ihind  uncovered  for  a  year,  wheieby  it  became 
?ny  reiwnis  and  fell  doirn.  The  whole  court  (abfcntc  Lea)  held,  that  though  it  was  in  good  repair  at 
thetim-,  yet  ihat  is  not  fufficient,  nor  (hall  the  covenant  beconllrued  to  extend  to  fuch  o.  the  buildings 
only  as  then  wanted  repairs  ^  for  if  any  were  in  g4^  reparation  in  the  beginning,  and  happen  afierwardt 
ID  Axjy,  the  plainrff  muft  fir. I  repair  it  before  the  defendant  is  bound  to  do  it.  Cro  J.  645.  pi.  7. 
Mich,  ao  Jac.  B.  R.  Slater  v.  Stone.  ■  An  J  though  one  of  the  out-houfes  which  the  covenant 

ffterded  to,  w?s  in  good  repair,  and  the  ieffee  pulled  the  fame  down,  this  is  not  within  the  covenant, 
fealtfi  the  kiibf  had  repaired  it  firft  }  but  his  true  remedy  would  be  by  aaion  of  wafte.  %  RoU  Rep.  7,^%^ 
y  C.        5-  C.  dtett  by  Chatnbcrlaine  J.  2  Roll  Rep.  548. 

16.  The  word  paying  makes  fubfequent  condition.  Arg.  Mo.  363. 

cites  28  £•  ^.  1 1*  and  12.  devifc  of  land  to  K,  Co  that  he  inay  pay  my 

^        ^  G   2  debtj. 
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debts,  \MZ.  lOl.  to  A.  and  12I.  to  B.  the  payment  ought  to  be  upon 
rcqueft  and  fubfequcnt  and  cites  5  E.  6.  Br.  Eflatcs  78. 

17.  Condition  to  refign  a  living  by  fuch  a  time  for  a  certain  pen^ 
fmi  to  be  conveyed  to  the  parfon,  makes  the  conveying  the  pendon 
a  condition  precedent.     Arg.  10.  Mod.  223.  cites  14  H.  4.  19. 
The  plain-        i8.  Note  per  Cur.  that  where  a  man  makes  2  executors j  aiidthat 

^^d^fe'da '/  ^^^y  ^^M^  '*^'  ^'^  ^^^^  afidfuch  &c.  there  the  2  lad  are  not 
termTo'y.  ^  cxecutors  but  in  default  of  the  2  firft ;  for  tbefe  vi^ords  imply  a  con- 
lv,and'ifA»  dition.    Br.  Conditions,  pi.  10.  cites  3  H.  6.  6. 

hisnv'fcfuf.  ^ 

ftrtd  '.he  dtvifee  to  enjoy  .7  "^ years,  thatjhe  Jha!I  have  all  bh  goods  as  executrix ^  tut  \fO>e dlfkurhi  lim, 
ibex  be  makes  G.  y.  bis  Jon  executor^  and  dies  ;  A.  as  execjcrix  brings  an  action  of  ^fatwiibin  the 
3  yean  ;  adjudged,  that  flie  was  executrix  till  flic  difturbcJ,  jr.d  that  the  pica  of  the  defendant  that 
^e  had  made  a  diAurbance  was  not  good  without  particularly  alleging  how  flie  difturbed.  Cro.  F.  119. 

pi.  7.  Hill  33  Ellz.  B.  R.  Jennings  v.  Cower Tho*  in  g-.irts  eftat-s  fliall  not  be  till  the  condition 

precedent  be  performed,  yet  it  is  otherwife  in  a  will  ;  for  a  will  fliall  be  guided  by  the  intent  of  the 
party;  and  in  the  principal  caie  it  fliall  not  be  conilrucd  iis  a  condition  precedent,  but  as  a  co..dJ:lon 
tot  abriogejier  power  to  be  executrit  If  flic  docs  not  perform  it  ;  per  jufticiarios.  Ibid.— Le.  229.  pi, 
*3li.  S.  v.'.  adjudged  accordingly  by  all  theju'Vices,  tho*,  according  to  both  the  reports,  Andcrfon  at 
the  firft  was  of  a  contrary  opinion.         S.  C.  cited  by  the  name  of  Jennings  y.  Cawman.    Win.  z  i  c. 

C  76  ] 

•Thisismif-      ig.  A  condition  precedent  is  traverfable ;  per  Cur.  Noy  75.  Hill. 

Siddtl   I  Car.  B.  R.  cites  3  H.  *  9-  33-  48  E  3.  34.  9  E  4. 3.  b. 

H.  6.33.  b.      20.  There  is   a  divcrfity  where  the  condition  is  precedent  2n6 

pl.  16.         ivhere  fuhfequenty  for  when  it  is  precedent  it  is  not  in  the  grantee  till 

the  condition  be  performed  ;  hut  when  the  condition  is  fubfequent 

the  thing  if  in  the  grantee  till  the  condition  be  broken,     Br.  conditioa 

pi.  67.  cites  14  H.  7.  17.  per  Brudnej. 

21.  y/f  where  I  grant  to  you,  that  if  youwill  marry  my  daughter 

l^2X  you  Jhall  have  Juch  a  Icafcj  or  fuch  land  for  20  years,  now  you 

fhall  not  have  the  land  or  leafc  before  you  have  married  my  daughter; 

hut  if  I  leafe  to  you  myX^LwA  for  10  years  upon  condition  that  you  pay 

to  me  lo/.  by  fuch  a  day^  now  the  leafe  is  in  the  grantee  till  the  con- 

dicion  be  broken.     Ibid. 

Br. covenant      22.  If  A.  covenants  with  B,  to  frrve  him  for  a  year^  and  B.  co^ 

s.aa.  ci^es  rj^^j;^^yifs  with   A,   to  pay  him  loL  there.     A.   fliall  maintain   an 

^" ^aj^^  adtion  for  tlie  lol.  before  any  fervjcej  but  if  B.  had  covenanted 

0u'.:icrforato  pay  lol,  for  the  faid  Jevvice^  there  A,  could  not  maintain  an 

ycar'^  it  was  action  for  the  money  before  the  fervice  performed.     And  there  is 

^d7s^^'|h"t'^"  g^^'^f  reafon  for  this  diverfity  ;    for  when  one  promifes,  agrees, 

the  perfon    or  covenants   to  do  one  thing  for  another^  there  is  no  reafon  he 

thus  hired    fhould  be  obliged  to  do  it  till  that  thing  for  which  he  promifcd 

r^"a^iion for  ^°  do  it  be  done ;  and  the  word  (For)  /;  a  condition  precedent  in 

h.s  waives    fuch  cafes.    Per  Holt  Ch.  J.  X2  Mod.  460.  cites  15  H.  7.  10. 

t;*il  the  >earpi.   1  J. 
was  expired; 

biit  if  the  roaftcr  hr.J  covenantsd  to  pay  it  on  a  certain  day  within  the  year,  in  fuch  cafe  an  afiion 
would  He  bcfgic  the  year  wjs  ended.  8  Mod.  41.  Pafch.  7  Geo.  I.  cited  per  Cur.  as  a  calc  in  the 
tiincof  the  Ld.  Ch.  J.  Holt.— See  Tit.  apportionment  (A), 

■  ■ 

Win.  I  if.  23.  Lands  were  leafed  to  A.  and  M.  his  wife  for  life,  remainder 
«''i'.K -dV.i  ^'^  ^^-  ^^i*^*''^'^'^  ^^^rhis  life,/  ipfe  (B)  inhabitare  vetletj  &  refidens  ef- 
th-  e^-iie  of  f^t  infra  pmedidtam  grangiam  &  firmam  &c.  This  is  not  a  prece- 
s  V.  dent  but  only  a  fub'^  "  *        --•   '-  ->  .  .        „    .    ^  . 

tiunU^     tliirft  V.  Bejufhin, 


J-niin^s  V.  dent  but  only  a  fubfequcnt  condition.  PI.  C.  23.  a.  Pafch.  4  E.  6.  Col- 


ffoiitt 
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irords.fi  ipfc  inkibitaret  arc  a  fubfequent  condition,  as  in  the  cafe  of  Colthirft,  becivfc  it  is  a  thing 
cfcMiitiauance  which  may  be  infringed  and  broken  every  )ear.  ^ 

24*  When  an  intereft  or  eftate  fhould  be  reduced  to  a  certainty 
upon  condition  precedent,  and  the  Icflbr  or  grantor^  and  the  Icfl'ce 
or  grantee  die  before  the  contingent  happens^  the  Icafe  or  grant  Is  void  ; 
as  if  a  leafe  he  made  for  fo  many  years  as  my  executors  fnall  naiir^  this 
is  void,  tor  it  ought  to  be  reduced  to  a  certainty  in  the  life  of  the 
parties ;  And   note,-  a  good  diverfity  betvjcen  a  covenant  or  other 
agreement  which  is  perfeft  and  certain^  and  M  if  it  be  to  take  eff'ct^ 
'^  P^^BiSf'^^  ^P^^  ^  /«/«r^  matter  precedent^  and  a  covenant  and 
agreement,   uncertain  which  is  to  be  reduced  to  a  certainty  by  future 
matter  ex  poji  fa£lo  \  for  in  one  cafe  the  intereft  or  eftate  of  the  lands 
is  bound  immediately,  and  in  the  other  not.     i  Rep.  155.  b.  in  the 
redor  of  Chedington's  cafe,  cites  PI.  C.  273.  b.  [Pafch.  6.  Eliz.] 
Say  and  Fuller,  and  fays  that  in  the  one  cafe  the  intereft  and  eftate 
in  the  land  is  bound,  but  not  in  the  other. 

25.  When  a  man  is  to  have  one  thing  for  the  caufe  of  another  he  '  ^-^^.112. 
mujl  allege  the  thing  for  which  he  is  to  haCx  it  j  Arg.  cites  many  s.'^p!\ut"' 
cafes,     3  Le.  39.  pi.  63.     Arg.  Mich.  15  Eliz.  time jix'd for 

payment  will 
vary  the  conitru^ion.     Before  Holt,  Ch.  J.  at  Guildhall,  Callonel  v.  Brig^s. 

26.  A.  leafed  for  life  upon  condition,  that  if  the  kjfor  died  with-  Tho'thePr- 
eut  ijfuej  then  the  leffee  to  have  fee  \  the  leflbr  is  attainted  of  treafon  '''Z^l]ll^\'f 
by  I  H.  7.  and  all  his  lands  forfeited  to  the  crown  faving  the  right  .'i>.- perf^n  of 
of  ♦  ftrangers,  and  then  dies  without  iffucy  and  afterwards  an  office  ^^^  ujjir^ 

is  found;  and  adju^Jged,  that  the  leflee  had  the  fee.     Plow.  Com.  J^is\"„"J/^ 
481.  Mich.  17  and  18  Eliz.  Nicholls  v.  Nicholls.  ih  gtari 

ejci'cat  cr 
tthrr  caufe":,  yet  this  fliall  not  hurt  the  lelTee  %vhen  the  condition  is  perform(d\  for  th^  fee  fhall  veft 
in  h«m,  anJ  be  <///"t^jr£<'4/ of  all  rents,  recognlzanCsTS,  conveyances,  or  other  incumbrances   made  uy, 
t^'e  lelVor  after  the  condition  firft  m.idc,  or  coming  under  the  lefi'or,  or  under  the  condition,  or  under 
Iciony  or  treafon,   or  other  thing   done  by  him,  and  all  fliull  be  bound  whether  they  be  itrangcrs  or 
priWe*  in  bl«>od  ;   by  the  juftices.     Plow.  486.  S.  Mich.  17  and  18  Eliz.  Nichols  v.  Nichols. 

*  [  77  3 

27.  A.  levied  difine  to  B,  and  his  heirs  upon  condition,  that  if  he 
pay  10  L  to  A*sfon  when  he  comes  to  the  age  of  li  years^  then  to  the 
ufiof  B»  and  if  not  then  to  A.  and  his  heirs.  The  fon  died  before 
the  day,  and  the  opinion  was,  that  B.  fliould  have  it  \  cited  per 
Finch  ferjeant,  Arg.  Winch,  iig.  to  have  been  adjudged  18  Eliz, 
in  C.  B. 

28.  A.  makes  leafe  for  years  to  B.  provifo  quod  non  licebit  to  B. 
to  alien  his  term  without  aflent  of  A. — B.  devifed  the  term  to  his 
fon,  the  leffor  affenting  to  it\  as  this  cafe  is,  'tis  no  breach  of  the     ' 
condition,  for  nothing  paffed  till  A*s  aflent  be  obtained,  for  'twas 

a  condition  precedent ;  and  though  the  devifee  entered  by  the  con- 
fcnt  of  the  executor,  and  had  not  A's  licence,  yet  'tis  not  material , 
Cro.  E.  60.  pi.  2.  Mich.  29  and  30  Eliz.  13.  R',  Knight  v.  Mory. 

29.  l^he  lord  of  2l  manor  covenanted  with  his  copyholder,  to  in*  *!-«•  »ii. 
francoife  his  copyhold,  and  the  copyholder  ^  in  confidcration  of  the  fame  ^l\^^^' 
lt.rfirme.L,  covenanted  to  pay  lOoA  The  whole  court  held,  that  heEiiLc^B. 
is  not  obliged  to  pay  the  money  before  the  aflurance  made;  but  ifBroccus's 
ihc  words  had  been  /«  confideration  of  the  [aid  covenant  to  be  per-  S^*^  ^:  ^' 

'         ^^    ^  •'  '  >,'        , in  the  fame 

^    3  /^'W^^word*. 
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■   .  formed^  he  muft  pay  the  money  prefendj,  and  take  his  remedy  ovef 

by  covenant.     3  Le,  219.  pi.  290.  Mich.  30  Eliz.  B.  R*  Brocas'i 

cafe* 

30.  Tho'  the  law  is  ftriSl  againft  eftates  at  common  law  which 

are  to  arife  upon  conditions  precedent  that  never  are  performed,  yet 
,  'tis  mtfo  in  itmtations  ofufes  where  the  intent  is  to  guide  the  eftate^ 

no  more  than  'tis  in  dcvifes.     Arg.  Mo,  519.  cites  it  adjudged,  31 

Eliz.  in  lord  Paget's  cafe. 
te.119.pt.      31.  T\i<:f  \ti  granti  eftates  fhan'tbe  till  the  condition  precedent 
^'e  ^c*^B  ^^  performed,  yet  'tis  otherwife  in  a  u////,  for  the  will  fliall  be 
theS.'c'»g"i^ed  by  the  intent  of  the  party.     Cro.  E.  219.  pL  y^^Hilh  33. 
S.  P.  E!iz.  B.  R.  in  cafe  of  Jennings  v.  Gowef, 

7^^ep.9.  b.  22.  A.  grants  an  annuity  to  B.  for  life,  for  maintaining  a  caJlU  ; 
FJ?f!  C.B.  I*^  annuity  brought  upon  this  grant,  the  plaintiiF  need  not  (hew  in 
Ughtrcd*s  his  declaration  that  he  has  maintained  the  caflle ;  for  it  is  a  condi^ 
"^®-  tion  fubfequent,  (as  where  an  annuity  is  granted  pro  confdio  im- 

pendendo)  and  the  eftate  is  veiled.  Jenk.  260.  pi,  59. 
,  7  Rep.  «o.  33.  But  where  ^  mzn 'retains  afervant  by  the  year^  for  a  falary^ 
Cur  atto^l'"  debt  for  this  falary  the  plaintiff  (hould  declare,  that  he  has  done 
ingi.,ibr  it  his  fervicc,  or  tendered j  for  this  is  an  adtion  which  ought  to  aver 
Is  D\  the  per*  a  coiiTidcration  ;  but  not  where  the  covenants  are  reciprocal,  the 
the"co*niid^  one  to  ferve  the  other  to  pay,  for  they  have  mutual  remedies.  If 
ration  ihat  the  condition  be  precedent,  uie  performance  of  it  ought  to  be  ihewed 
Oie  duty      in  the  declaration.     Jenk. '260.  pi.  59. 

con.nicnccs, 

and  fo  it  io  in  nattuc  of  an  aft  precedent,  and  fays  that  fo  was  the  opinion  of  the  court  in  3  H.  6.  336, 
— S.  P.  accordm^ly  by  Hobarc  Ch.  J.  Hob.  41.  &  io6h— Poph.  198.  Arg.  S.  P.  cites  15  H.  7,  by 
Fincu».     I        See  1  it.  Apportionment  (A)  per  tot. 

34.  A.  devifed  a  houfe  to  B.and  if  B.  die  before  C,  then  I  will 
that  CJhall  have  it  uponfuch  compofition  as  Jhall  he  thought  fit  by  my 
executors^  allowing  to  my  executors  fuch  reafonable  rates  as  Jhall  bo 
thought  meet  by  my  overfeers.  A.  died.  B.  died.  Agreed  that 
the  eftate  to  C.  is  precedent  and  the  condition  fubfequent,  and 
that  the  overfeers  might  make  agreement  with  C.  at  any  time. 
Cro.  E.  795.  pi.  42.  Mich.  42  &  43  Eliz,  C.  B,  Woodcock  v. 
Woodcock. 
r  yg  ]  3S«  Devife  to  A.  for  life,  ifB.  within  2  years  after  devifor's  death 
do  bind  hhnfelfin  lOo/.  to  pav  5/.  per  ann,  to  A.  during  his  life, 
and  if  B.  binds  himfelf  then  he  devifed  it  to  B. — A,  ares  within  % 
months^  no  bond  given  by  B.  Agreed,  that  the  remainder  to  B. 
on  this  condition  precedent  is  good,  becaufe  the  condition  is  dif- 
chargcd  by  the  adl  of  God.  Mo.  758.  pi.  1049.  Trin.  2,  Jac. 
Fofter  V.  Brown. 

36.  If  a  condition  precedent  be  impojjihle^  no  eftate  or  intereft 
(hall  grow  thereupon.     Co.  Litt.  206.  a.  b. 

37.  If  the  condition  be  to  increafe  an  ejiate^  i.  e.  to  haye  the  fee 
upon  payment  cf  money  to  the  lejjor  or  his  heirs  at  a  certain  day,  and 
before  the  Qdj  the  itjfcr  is  attainted  oi  treafon  or  felony,  and  all^ 
before  the  day  is"  executed*  Now  is  the  condition  become  impoffbli 
by  tlye  ctt  and  cf'etice  cf  the  lejjor ;  yet  the  lefTee  (han't  have  fee, 
becaufe   a  precedent  condiii'jn  10   encreafc  an  eftate  muft  Jw  per- 

>  '       ,  5  formed. 
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formed,  and  if  it  become  impoflible,  no  ellate  fhall  arife.    Co. 
Litt.  218.  a. 

38.  A.  makes  a  leafe  to  B.  if  C,  lives  for  21  yeers^  and  C  is  dead 
at  the  time  ;  this  leafe  is  void,  fof  the  condition  is  precedent.  Jenk« 
305.  pi.  79. 

39.  A  pojitivt  agnement  was,  that  one  Jhall  deliver  a  cow  to  the  Buti/\>Yx\» 
other,  and  that  the  other  Jhall  give  him  fo  much  monevj  the  a6tion  ^.'*^*°^ 
lies  for  either  lide  without  performance  of  his  promile.     12  Mod.  dtiivtr  b,  « 
4.60.  cited  by  Holt,  Ch.  J.  as  Hob.  88.   [pi.  117.  Hill.  12  Jac.  f^;^'"''^'' 
Nichols  V.  RainbrcdJ  and  agrees  the  cafe  to  be  good  law.  {''jJw'^' 

htm  4  t»rfr^  there  the  delivery  of  the  cow  would  be  a  condition  precedent,  and  therefore  ought  to  bt 
performed  before  A.  cao  bring  his  action ;  and  upon  this  diveriity  the  books  are  reconcileabLe.  Pec 
Holt  Ch.  J.  la  Mod-  46©.  Pafch.  13  W,  7. 

40.  The  executor  of  A.  brought  an  aSion  of  the  cafe  againft  5.  s.  C.  cit«! 
declaring,  that  in  conftderation  that  A.  in  his  life-time  did  promife  to  /  ""^acH- 
ajjiire  certain  lands  to  B.  before  J^ichaelmas  next,  B.  promifed  to  pay  vering  the 
bimfi  much  money  for  the  land ;  fo  that  the  afllirance  was  to  be  opinio  of 
made  before  Mich,  and  the  money  was  to  be  paid  for  the  land,  and  Lut^^^^^^',. 
confequently  after  Mich.     For  A.  had  time  till  Mich,  to  make  the  ..Ld.Raym*. 
affurance ;  and  becaufe  the  affurance  was  to  have  been  made  firft,  R«p.  665. 
and  the  money  by  the  agreement  to  be  paid  for  the  land,  though  J"  „  J^  jj^ 
there  were  mutual  promifes,  yet  it  was  adjudged  the  adlion  would  j. 

not  lie  for  the  money,  without  making  the  affurance  firft ;  cited  by 
Holt  Ch.  J.  in  delivering  the  opinion  of  that  court,  12  Mod.  462.  as 
To.  318.  [pi.  a7.  Mich.  5.  Car.  B.  R.  Ruffilv,  fVard]  and  fays,  that 
this  cafe  as  it  is  there  reported  is  intricate,  and  requires  confideration 
to  make  this  conftruftion  upon  it ;  but  upon  examination  it  is  a  full 

authority  in  point. 

41    ^fhe  hufband  devifed  his  lands  to  his  wife  fir  life^  and  made  Cro.C.335. 
her  executrix,  and  devifed  further,  that  if  it  Jbould  fully  appear  that  ^^^^'^^^ 
his  goods  and  chatties  were  notfufficient  to  tay  hts  debts,  isfc.  that  then  coidj^^iy. 
Jhe  Jhould  fell  all  his  lands,  or  fo  much  thereof,  which  together  with 
his  goods,  (sc.  would fatisfy  his  debts,  Ufc.    Adjudged  this  is  a  pre- 
cedent condition  to  the  fale  of  the  lands,  and  therefore  the  amount 
of  the  debts,  &c.  and  the  value  of  the  goods  ought  to  be  fet  forth, 
and  aver  that  they  were  not  fufficient  to  fatisfy  the  debts,  that  there- 
by the  court  may  judge  whether  the  condition  is  performed  or  not. 
Jo.  527.  pi.  9  Car.  B.  R.  Dike  v.  Ricks.  *  [  79  3 

42.  The  plaintiff  covenanted  to  raife  foldiers,  and  bring  them  to  ^'J^'J'^ 
fuch  a  port,  and  the  defendant  covenanted  to  find  Jhipping  and  victuals  If^^;}^* 
fir  them  to  tranjport  them  \  plaintiff  brought  his  aflion  for  not  pro-  and  faid  he 
vidins  (hipping,  &c.  at  the  time  appointed;  the  defendant  pleaded  thou^jhtit  . 
that  the  plLtiff  had  not  raifed  the  foldiers  at  that  time  .Roll  Ch.  -[7  f-;»^^ 
J.  and  Aflc  held,  that  thefe  words  were  mutual  and  diftindt  cove-  piamtlffvvh» 
nants,  but  Jcrman  and  ♦Nicholas  J.  held  it  a  precedent  condition,  never  raifed 
but  afterwards  Nicholas  chang'd  his  opinion,  and  fo  judgment -y/^^^^^^^^^ 
for  the  plaintiff,   Nifi.      Sty.  186,  187.  Hill.   1649.    Ware  v.  his  aaioa 
Chappcl.  prCifc" 

«ai»a  the  defendant  for  not  tranfponmg  them. S.  C.  cited  by  Holt  Ch.  J.  Lutw.ji5,.  a:;d  faJd, 

luL  did  not  think  as  Ellis  J.  did,  that  this  was  a  hard  c  .f  ,  bat  a  pbm  c.lc  _-S.  C.  cited  p.r 
Hu^^ICj.  la  Mod.  465.  in  the  cafe  af  Th'^rp  v.  Thun-,  ani  i-)>,  ^hat  tUu  dnhis  tow  uut  talc ; 


/ 
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for  in  this  cafe  2  dlftin^l  a£ls  are  to  be  done,  the  one  is  to  be  ready  with  foldlers,  and  the  other  wftk 
ihipsy  and  the  performance  of  the  one  does  not  depend  on  the  other,  nor  is  the  doing  of  the  one  the 
reward  'cr  do  r.g  of  the  other ;  but  thev  arc  diftin^t  acU,  and  each  is  to  do  his  part ;  and  this  is  not 
a  hatd  ca'e,  for  they  arc  mutual  a(5ls  n  t  depending  the  one  upon  the  othert  ■  S.  C.  cited  per  Holt, 
pd,  Raym.Rep.666, 667.  accordingly. 

43.  A.  in  confideration  that  B.  (hould  forbear  to  proteft  a  bill  of 
exchange  drawn  upon  A.  promifed  he  would  pay  the  money  when  he 
came  next  to  London  \  ifTue  joined  and  vcrdidl  for  the  plaintiff.  It 
was  moved  in  arreft  of  judgment,  that  here  is  no  confideration  fet 
forth  to  ground  the  promife  upon ;  for  B.  does  not  ihew  that  A.  came 
to  London,  but  (hews,  that  A,  died  at  Plymouth  and  came  not  to 
London ;  per  Roll.  Ch.  J.  the  coming  to  London  is  alleged  to  no 
purpofe,  for  the  payment  of  the  money  was  a  duty^  and  the  monies 
to  be  paid  were  received  beyond  fea,  and  fo  is  a  duty  and  made  a 
good  confideration  \  judgment  affirmed.  Sty.  416.  Hill.  1654. 
Pinchard  v.  Fowke. 

44.  A  leafe  was  made  paying  fo  much ;  (paying)  does  not  make 
precedent  condition.  Sid.  280.  pi.  8,  Pafch.  18  Car.  2.  B.  R.  AUea 
V.  Babington. 

8.  c.  cited  45.  A.  feifed  of  lands  in  fee  in  1643,  conveyed  them  to  tru/lecs^ 
Ari.Mod.  ^and  their  heirs  upon  truft,  that  if  B,  his  eldejifon  within  6  months 
5°7*  after  A's  deaths  fecured  500  /.  to  the  truftees  for  the  benefit  of  B's 

children,  then  mt  tnfiees  (after  fuch  fecurity  firfl  given)  to  convey 
to  B.  and  his  heirs,  and  till  the  6  months  the  truftees  to  Jfi and  feifed 
to  the  ufe  of  B^s  eldeftSon^  znAfor  default  of  fuch  fecurity,  the  truf- 
tees, at  the  requeji   of  B*s  eldejifon^  to  convey  to  him.     Afterwards, 
in  1656,  B.  being  in  pofleffion,  and  taken  to  be  abfolute  owner  of 
the  lands,  mortgaged  the  land  for  2000I.  Afterwards  B.  died  with- 
out having  given  any  fecurity;  the  court  decreed,  that  the  mort- 
gagee fliould  hold  the  land  for  fecurity  of  the  2000 1.  and  intereft 
againft  the  truftees  and  the  eldeft  fon  of  B.  and  all  claiming  under 
•  them,  but  charged  with  the  500 1.  and  upon  a  bill  of  review  Lord 
Keeper  Bridgman  faid,  he  faw  no  caiifc  to  reverfe  the  decree ;  but 
looked  on  the  condition  precedent  to  be  in  nature  of  a  penalty^  and 
would  regard  the  intent  of  the  trufi^  which  was  to  fccure  500  1.  to 
the  younger  children,  which  according  to  the  way  the  truftees  and 
B.'s  cldcft  fon  went,  could  net  be  ;  and  fo  difmifl'ed  the  bill  of  re- 
view. Chan.  Cafes  89.  Trin.   19  Car.  2.  Elfton,  Wallis  &  aP  v. 
Crimes  &  Scot. 
LcT.  274.        46-  An  agreement  in  writing  between  the  parties  that  >/.  Jhould 
Mich,  ai     pay  500  /.  to  B.  for  all  his  laridsj  in  witnefs  &c.  This  agreement 
S)cT*c^*a^-  ^^^  mutually  executed,  and  afterwards  B.  brought  debt  for  the 
judgM  ard    500 1.  without  averring  conveyance  or  tender.      Adjudg'd,    that 
affirmed  in    after  the  day  for  the  conveyance  was  paft  the  aftion  lay  for  the 
^^"^'slmZ  ^^^^Y^  becaufe  it  was  a  mutual  agreement  on  which  either  party 
319,  320!    has  a  mutual  remedy;   but  it  is  otherwife  where  the  prepofition ^r* 
S.  c.  ad-     makes  it  a  condition  precedent,  and  the  court  hc-ld  it  would  have 
juJg'd,  -nd  ^gpj^  otherwile  in  the  laft  cafe  if  it  had  been  the  deed  of  one  of  the 
iffumM  1-  parties.  8  Mod.  42.  cited  per  Cur.  as  the  cafe  of  Pordage  v.  Cole. 

t^.  C.  a.:juJ^'d. SU.  4-%  S.  C.  ^iljud^M 1  K.  b.  541,   ^43.  pi.  ,;.  B.  R.  adjuigM  per  r-^t. 

Cur. b.  C.  cited  by  Holt  Ch.  J.  in  \iclivciir.5  liic  r- iwun  U'  UiK  ccurL     Luiw.  451.     And 

L(\.  Raym.  Rop.  665. 

27.  Plair.tiff 


ConDition.  So 

4.7.  V]2dntiff  covenants  net  to  ufe  the  trade  of  a  taylor  with  any  Mod.  64. 
cuftomcrs  in  a  fchedule  mentioned,  and  defendant  covenants  in  con-  J^.  ^:^:  ^: 
fuUratton  of  performance  thereof  to  pay  100  L  per  annum  quarterly^  t^id.  464. 
this  is  in  nature  of  ^  negative  covenant^  viz.  not  to  ufe  &c.  and,  pl»>o-s.c, 
therefore  if  the  words  in  confideration  &c.  fhall  amount  to  a  con-  h^|/°u  ^ 
dition  precedent,  the  plaintift'  (hall  never  have  the  100 1.  per  an- Jbcm^i^ 
num  during  his  life,  becaufe  fuch  negative  covenant  cannot  be  faid  t^ai  cove- 
to  be  performed  while  there  is  a  poflibility  of  breaking  it,  which  ""*"*'»  ^^ 
may  be  done  at  any  time  during  his  life,  and  death  only  can  make  it  for^hT* 
impoinble,  fo  that  thefe  are  mutual  covenants.     2  Saund,  155.  Trin,  plaintiff.—. 
az  Car.  2.  Hunlock  v.  Blacklow.  *,^*L^-  ^74. 

adjudged  accordingly, 

48.  In  covenant  &c.  the  plaintiff  declared  upon  articles  of  agree-  *Kcb.  801, 
ment,  by  which  the  defendant  covenanted  to  pay  the  plaintiff  foP^:  ^5- s.c. 
much  money,  he  making  to  him  a  fufficient  ejlate  in  fuch  lands  be-  coidfngiy.tll 
fore  Michaelmas,  &c.  and  though  he  (the  plaintiff)  femper  a  tern-  s.  c.  cited 
pore  confeclionis  fcripti  paratus  fiiit  ad  performand'  ufque  ad  diem  ^"'^*  *5"« 
cxhibitionis  billae  all  the  agreement  on  his  part,  the  defendant  had  Rati^R^p. 
not  paid  the  money.    It  was  held,  that  the.words  (he  making  a  good  665.byHouI 
and  fufficient  eflate)  are  a  condition  precedent,  and  therefore  the^^-J* 
plaintiff  fhould  have  averr'd  the  performance  of  it  particularly,  and 

not  by  fuch  general  words  as,  that  he  had  performed  all  on  his  part 
Vent.  147.  Trin.  23  Car.  2.  B,  R.  Large  v.  Chefhire. 

49.  plaintiff  agreed  to  afftgn  a  term  of  80  years  to  the  defendant^  S.  c.  cite  J 
wboproinde  jhouU  pay  250/.  and  then  lays  mutual  promifes;  and  ^"^^  ^^^"?"' 
upon  a  demurrer  it  was  objeded,  that  this  was  a  condition  prece-  HoU.  ch.  u 
dent,   and  therefore  the  plaintiff  ought  to  have  averred  a  per- ^ho  fays 
formance ;  for  the  plaintiff  was  to  aifign,  and  the  defendant  proinde,  ^^^  ^^^ 

rr-.-*-.  -.L  L^.L  ^  '  went  upon 

\VL.  pro  affignatione,  is  to  pay  the  money;  but  the  court  praeter  the  authority 
Atkins  J.  who  doubted,   held  it  not  a  condition  precedent,  but  a  of Ugfitrcdt 

mutual  promife  \  for  it  is  as  reafonable  the  plaintiff  (hould  have  his"'*^ ^ 

money  before  the  affignment  made,  as  'tis  that  the  defendant  (hould  s  "c!  d^' 
have  the  allignment  before  he  paid  his  money;  and  judgment  for  by  Holt  ac- 
the  plaintiff.    2  Mod,  33.  Pafch.  ^n  Car.  2  C.  B.  Smitii  v.  Shcl-  «^'>fJ'"s>y— 

*>erry  pi.i.c.s. 

cited  by  Holt 
aeJ  denied.  Frecm»  Rq>.  195.  pi.  199.  S.  C.  held  that  (Proindc)  made  no  condition  precedent^ 
Wt  only  fpccificd  the  confideratioo. 

50.  Defendant  covenanted  to  he  accountable  to  the  plaintiff fcr  all 
arrears  of  rent^  tithes^  &c,  and  affigns  a  breach,  that  he  hath  not 
accounted,  &c.  tho'  requefted  to  do  it.  The  defendant  confcffcs  the 
covenant  to  be  accountable ;  but  that  in  the  fame  indenture.,  agreatum 
fuit  t^  ultcrius  provifum^  that  the  plaintiff  Jhould  allow  and  difcount 
all  moneys  for  parfonS'dinners^  ice.  which  the  plaintiff  rcfufed  to  do; 
and  upon  demurrer  to  this  plea,  it  was  infifted  that  ulterius  provi- 
fum  eft  makes  a  condition  precedent;  fed  per  Curiam,  thcfe  arc 
mutual  covenants,  upon  which  each  party  hath  a  diitindl  remedy, 
for  the  provifum  &  agreatum  eft  doth  not  amount  to  a  condition, 
but  is  a  covenant ;  and  in  this  cafe  th6  defendant  is  bound  to  ac- 
count upon  requeft,  and  judgment  for  the  plaintiff.  2  Mod.  73. 
pafch.  28  Car,  2.  C,  B,    Samways  v.  Eldfly, 

51.  Devifi 


8ot 
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51.  Devife  of  lands  to  A.  and  B.  for  payment  of  debts,  and  after 
in  tnift  for  the  ufe  and  benefit  of  C*  and  his  heirs  male ;  but  de- 
clared his  will  to  be  that  C.  fhould  hai^e  no  benefit  of  this  devife, 
unlifs  bis  father  Jbould  fettU  fuch  lands  upon  C.  and  in  defiuilt 
thereof,  devifed  the  (aid  lands  to  A.  and  B.  Per  Lord  Chancellor^ 
This  is  a  condition  fubfequent.  Vem.  79,  83.  pi.  73.  Mich.  1682. 
Pophamv.  Bampfield. 
r  81  ]  52.  In  covenant  upon  charter^tartjy  the  plaintiff  declared  upon 
an  agreement,  that  bis  Jhif  Jbould  be  ready  on  the  I2tb  of  Auguji  to 
fail  to  N.  beyond feay  and  there  would  load  it  with  figgs^  and  other 
merchandize  of  the  defendant* Sy  and  bring  them  back  to  Topjhamy  &c. 
and  that  the  defendant  covenanted  to  pay  3/.  15  j.  for  every  ton  fo 
brought  J  and  afEgns  the  breach  in  non  payment  of  112  /.  10  x.  due 
for  the  freight  of  30  ton ;  the  defendant  pleads  that  the  (hip  was 
^  not  ready  to  fail  on  the  faid  12th  of  Auguft,  whereby  he  loft  the 
profit  of  his  merchandize,  and  traverfed  that  the  ihip  was  ready, 
&c.  and  upon  demurrer  per  Curiam  the  plea  is  ill,  for  thefe  are  mu- 
tual covenants,  and  each  party  hath  remedy  for  non-performance, 
and  judgment  for  the  plaintiff.  2  Jo.  216.  Trin*  34  Car.  2.  B.  R« 
Shower  v.  Cudmore* 

53*  Copyholder  of  lands  of  borough  Englijh^  furrendcrM  to  the 
vfe  ofhimfelf  forlife,  and  after  of  A.  his  eldeft  fon,  and  bis  heirs, 
if  he  lives  to  21 ;  but  on  condition  that  if  A^  dies  before  21,  then  to 
the  furrenderor  and  his  heirs,  and  dies.  This  is  an  eft  ate  to  A.  pre^ 
fently  to  be  defeated  by  condition  fubfequent^  via.  if  A.  dies  before  21  • 
3  Lev.  132.  Trin.  35  Car.  2.  C.  B.     Edwards  v.  Hammond. 

54.  B.  the  plaintiff  leafed  a  mill  to  W.  the  defendant,  and  cove-' 

nanted  to  find  coggs^  rounds,  brafTes,  and  timber,  &c.  for  the  mill, 

during  the  term,  and  W,  covenanted  to  keep  them  in  repair  i  W, 

pleaded  performance ;  B.  replied  that  W.  fuiFered  the  mill  to  be  in 

decay,  and  (hew'd  in  what ;  W.  rejoined,  that  he  demanded  timber 

of  the  plaintiff  to  repair  the  famty  but  he  refufed  to  deliver  any,  and 

upon  demurrer  to  this  rejoinder  the  court  was  divided,  whether 

thefe  were  conditional  or  mutual  covenants.     Lutw.  394.  Hill.  2  ic 

3  Jac.  2.    Browne  v.  Walker. 

3  lev.  211.      SS'  ^'  feifed  in  fee  fettles  lands  to  the  ufe  ofhimfelf  for  life,&c. 

Trin.  i  Jac.  remainder  to  B.  and  the  heirs  male  of  his  body^  remainder  to  C,  in  tail 

Vq'^^^  fnalcj  remainder  to  A.  and  his  heirs,  with  power  of  revocation  of 

Carth.  492.  the  eftate  of  B.  only,  and  to  limit  new  ufes,  and  after  by  deed  the 

Mich.  5  W.  next  day,  reciting  that  he  had  limited  an  edate  to  B.  and  his 

B  ^  *  h      b^^^  male,  he  revokes  the  fame,  and  limits  it^to  B.  and  his  heirs 

S.'c.but     malcj  provided  that  he  pays  1500/.  to  his  executors^  and  if  he  fail 

the  point  of  thereof  it  Jhall  be  lawful  for  A.  and  B.  ^c.  to  enter  and  raife  the 

^^^^^e\    fame  out  of  the  rentsy  ijues^  and  profits.  A.  dies.  B.  dies  without  if- 

does  not  ap-  fu^.  W,  R.  claimed  the  eftate  as  heir  to  B.  infifting  that  the  Hmi- 

pear  In  ci-    tation  was  of  an  eftate  in  fee,  but  adjudged  it  was  only  eftate  tail, 

^^'  as  the  firft  eftate  was.     But  in  arguing  this  cafe,  it  was  urged, 

that  this  provifo  was  a  condition  precedent,  and  fo  B..  never  feifed 

in  fee  (fuppofing  the  tiaitation  to  have  been  in  fee)  becaufe  no 

performance  of  the  condition  found  by  the  verdift.     Bat  this  was 

rejefted  ;  and  it  was  held  clearly  that  this  was  a  chaitle  interefi  in 

the  trujlecs  to  raije  1500/.  if  B.  did  not  pay  ity  and  that  fuch  an 

inteieft 
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intereft  may  be  limited  by  way  of  ufe,  as  in  cafe  of  a  rent,  and  that 
upon  payment  the  srantee  may  enter  and  receive  the  profits ;  that 
this  is  not  a  condition,  as  if  it  was  upon  a  conveyance  at  common 
lawy  but  an  eftate  which  jhall  arlfe  to  A.  and  B.  upon  fuch  a  contin^ 
gent.  Skin.  324.  Mich.  4  W.  &  M.  in  B.  R.  GiUimore  v. 
Harris. 

56.  In  d^t  the  cafe  was,  diat  the  plaintiiF,  in conjideration  of  iiooh 
i9  hi  paid  to  hintj  &c«  by  the  defendant,  covenanted  to  ajjign^  &c.  to  the 
difendanty  on  the  ^oth  January  nexty  10  Jhares  in  the  corporation  of 
linen  manufadure ;  and  the  defendant  covenanted^  &c.  that  he  would 
then  accept  them^  and  at  the  fame  time  pay  the  plaintiff  the  faid  iiool, 
&c«  under  the  penalty  of  2200  /.  It  was  infifted  lor  the  defendant, 
diat  the  affignment  ought  to  precede  the  payment  of  the  money,  be- 
cauie  the  covenant  to  pay  it  was  in  nature  of  a  condition,  or  defea- 
£mce,  to  fave  the  forfeiture  of  the  2200  /.  and  therefore  (ball  be 
conftnied  moft  favourably  for  the  obligor,  and  cited  D.  17.  a.  by  [  82  J 
the  rule  of  which  cafe,  ana  alfo  by  the  refolution  of  the  court  there-* 
upon,  the  payment  of  the  money  in  the  principal  cafe  ought  to  re« 

fer  to  the  acceptance  of  the  affignment,  and  not  to  the  day  in 
which  die  affignment  was  mentioned  to  be  made ;  and  if  fo,  it 
was  impoffible  that  the  defendant  fhould  accept  of  the  affignment 
before  it  was  made;  fo  that  the  true  meaning  was,  that  the  plain- 
tiff  fhould  affign  the  ihares  on  the  faid  30th  day  of  January,  and 
chat  the  defendant  (bould  accept  it,  and  that  upon  fuch  acceptance 
the  money  Ihould  be  paid;  and  of  this  opinion  were  all  the  courts 
whereupon  the  plaintiff  pray'd  leave  to  difcontinue,  and  had  it. 
{^utw.  490, 492.    Pafch.  5  W.  &  M.     Elwiclc  V.  Cudworth. 

57.  Dcvife  to  the  firft  fon  of  A.  if  he  takes  my  name^  if  not  to  PcrCowper 
J5.    A.  dies  without  iffue.    S.  fhali  take;  for  the  refufal  of  A'sfj^jfj/V 
fon  is  not  a  condition  precedent,  but  a  precedent  eftate  attended  fubi^ueot 
with  thefe  limitations.     Per  Treby  Ch,  J.  and  judgment  accord^-^o^^^'o^attiw 
indy.     |  Salk,  230,  pi.  8.  Trin,  9  W.  3.  C.  B.    Scattergood  v,  ""^^^ 
Edge.  iiJU^Zn. 

66 1.  Tria." 
1730.  Tnfibrd  &  Uz*  ▼.  Sir  Ralph  Afliton.-*— -It  was  obje£led  that  tho*  thia  devife  was  void  as  to 
the  ifluc  of  A.  yet  it  couM  not  be  ^ood  to  the  fon  of  B.  becaufe  it  depended  on  a  condition  precedence 
v'x*  If  iffue  of  A.  ihonld  refufe  to  afrume  the  name,  or  die  without  ifrue,  which  are  impoflible, 
A.  dying  withoot  iiTue,  cites  Piowd.  271.  %  In(^.  118.  tho*  the  condition  there  became  ifnpf;irible  by 
the  tiBt  of  the  party  himfelf,  and  this  notion  was  agreed  to  by  the  court.  But  here  it  was  udjudgc^^ 
co:  to  be  a  precedent  condition,  but  part  of  a  limitation  of  a  deyife  of  a  particular  eOats  which  ia 
void}  but  if  it  were  collateral  by  itleljf,  it  would  be  a  piecedent  condition ;  cites  19  H.  6.  pL  34,  39. 
Fol.  i6.  Devife  to  a  nionk,  remainder  to  B.  B.  Ihall  talce  immediaceiy,  becaufe  devife  to  a  mnnic 
k  fcid,  but  had  it  b€co  that  after  death  of  the  monk  it  Ihould  remain,  B:  ihould  not  take  till  after 
death  of  the  monk.  Per  Powel  J.  12  Mod*  285.  Pafch.  ii  W.  3.  Arg.  in  cafe  of  Scattergood  ▼. 
£^ge« 

58.  Where  the  owtpromife  is  the  confideration  ofiheother^  and 
where  the  performance  ana  not  the  promife  is-,  is  to  be  gathered 

from  the  words  and  nature  of  the  agreement j  and  depends  intirely 
thereupon ;  for  if  in  cafe  there  were  a  pofitive  promife  that  one 
Ihould  releafe  his  equity  of  redemption,  and  on  the  other  Ade  that 
the  other  would  pay  7/.  then  the  one  might  bring  his  aAion  with- 
out any  averment  of  performance ;  but  where  the  agreement  is^ 
that  the  plaintifF  ihould  releafe  his  equity  of  redemption,  in  confi- 
deration whereof  the  defendant  was  to  pay  him  71.  fo  that  the  re* 

leafi 
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/^  is  the  conjiderathn^  and  therefore  being  exeeutory^  it  is  a  condi- 
tion precedent,  which  muft  be  averred.  I2  Mod.  455.  460.  Pafch. 
13  W.  3.  by  Holt  Ch.  J.  in  deUvering  the  opinion  of  the  court  in 
cafe  of  Thorp  v.  Thorp. 

59.  If  there  be  a  day  fet  for  the  payment  of  monev,  or  doing  the 
thing  which  one  promifes,  agrees,  or  covenants  to  ao  for  another 
thing,  and  that  day  happens  to  incur  before  the  time,  the  thing  for 
which  the  promife,  agreement,  or  covenant  is  made  is  to  he  perform^ 
id  hy  the  tenor  of  the  agreement  there,  tho'  the  words  be,  that  the 
party  (hall  pay  the  money,  or  do  the  thing  for  fuch  a  thing,  or  in 
conflderation  of  fuch  a  thing.  After  the  day  is  paft  the  other  (hall 
have  an  a£lion  for  the  money,  or  other  thing,  tho'  the  thing  for 
which  the  promife,  agreement,  or  covenant  was  made  be  not  per- 
formed ;  for  it  would  be  repugnant  there  to  make  it  a  condition 
precedent ;  and  therefore  they  are  in  tnat  cafe  left  to  mutual  reme- 
dies, on  which,  by  the  exprefs  words  of  the  agreement,  they  have 
depended.  Per  Holt  Ch.  J.  12  Mod.  461.  Pafch.  13  W,  3.  in  cafe 
of  Thorp  V.  Thorp. 

60. .  M.  agrees  to  give  A.  fo  much  for  the  ufe  of  a  coach  and  horfes 

for  a  yeary  and  A,  agreed  further  with  M.  to  keep  the  coach  in  re^ 

pair  I  it  was  averred  the  coach  and  horfes  were  delivered  to  M. 

but  nothing  of  the  repair ;  and  Holt  Ch.  J.  held  upon  this  evidence 

that  repairing  was  not  a  condition  precedent,  and  therefore  need 

£  83  ]   not  be  averred.     Per  Holt  Ch.  J.  at  Guildhall,  judgment  pro  quc- 

rente.     12  Mod.  503.  Pafch.  13  W.  3.     Atkinfon  v.  Morrice. 

61.  But  if  the  agreement  had  been  that  A.  had  agreed  to  give  Af. 
a  coach  and  horfes  for  a  year^  and  to  repair  the  coachy  and  that^ir 
that  M.  promifed  fo  much  money^  then  the  repairing  had  been  a  con- 
dition precedent  neceflary  to  be  averred.  Per  Holt  Ch.  J.  12  Mod. 
503.  Pafch.  1 3  W.  3.  in  S.  C. 

62;  Condition  that  A.  (hall  do,  and^ir  the  doing  B.Jhallpay  is 

condition  precedent,  but  time  fixed  for  payment  will  vary  the  con- 

ftruaion;  per  Holt  Ch.  J.  i  Salk.  171.  Pafch.   13  W.  3.  B.  R. 

Thorp  V.  Thorp. 

IWd  coo         ^3'  ^V^^'*^  ^^  award  confi&%  of  divers  things,  and  one  of  them 

Trevor  Ch.  IS  void,  and  it  be  exprcfly  faid,  that  upon  performance  of  that  void 

J.  faid,  he    things  the  other  party  Jhall  do  fuch  a  thing,  there  the  doing  of  the 

agreed  with  ^  jj  thin?  is  a  condition  precedent,  and  muft  be  averred  before 

par:,  viz.      adtion  againit  the  otner  ror  not  doing  his  part ;  but  where  there  be 

that  if  part   feveral  things  in  an  award,  and  fame  are  good  and  others  not,   and 

b^  void*^"t**  'tis  further  faid,   that  upon  performance  pramijforum  the  other  fhall 

ifitbc'a      releafe  for  the  purpof^',  there  it  {\xifict%  to  m^kt  avermrnt  of  per- 

condition     formance  of  what  is  luell  awarded  without  more;  per  Powell  J.  12. 

precrdrnr,  it  j^^j^j    -gy^  jyjj^h  13  W.  3.  in  C.  B.  Lee  v.  Elkins. 

muft  be  prr-  '  ^j  sj 

form'd  be- 
fore the  other  performs  of  hit  fide  j  bnt  my  brother's  diverfity  of  cxprrfs  words  of  reference  I  think 
will  not  hold,  tli^t  is,  that  where  tli  vvxJi  Js  be  cxpref,  iImc  xi^^un  performance  or  that  part  which  is 
void,  the  other  fhul!  do  fuch  a  thing,  there  the  void  t'.in.-j,  fas ,  he,  is  a  condition  precedent,  and 
muft  be  done ;  but  wM  re  fcvcral  things  a.c  ordeicJ,  anJ  i.»me  of  them  void,  and  that  fuper  performa- 
tionem  prsem'  fuch  a  thing  fhall  be  dorx  j  there,  ht  Uvj,  it  i>  enough  to  do  that  which  is  well 
^warded,  to  be  intiflrd  to  the  thing  to  b:  dor.c  on  ilic  lulur  /".Uc.  1  lay,  that  every  illegal  pait  of 
8n  aw^rd  is  the  fame  th-ng  to  many  j^urpt  Ir-.  a:  it  it  vvmc  nor  in  \  but  yet  if  it  appear  thit  the  at^ 
kitjrators  d«i)gr.c«i  that  luch  illegal  pare  IhouU  be  pa;i  oi  t).c  coahaeratton  in  reipe^  pl  which  the 
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•thfT  was  to  perform,  it  muft  be  done,  or  clfe  here  is  not  that  advantage  for  the  other  fide  which 
»;:>  defigncd  for  it  i  and  b«  has  a  wrong  done  him  by  being  forced  to  pay  for  a  confideratidn  which 
be  hai  noU 

64.  Altho*  ita  quod  is  held  in  Littleton,  to  make  a  confideration  3  Sa'k.  59* 
fubfequcnt,  yet  that  is  in  cafe  of  eftates  executed^  but  it  is  otherwife  ^Hottfchl 
in  cafe  of  things  executory.  As  if  A.  (hall  covenant  to  convey  his  j.accordingl 
lands  to  B.  ita  quod  lO  /.  be  paid  to  jf.  before  Mich,  the  payment  of  ^y>  »"<*,  fay« 
the  money  is  a  condition  precedent  to  the  conveyance  of  the  lands,  ^}^^^.  L»tdc- 
and  he  is  not  obhged  to  perform  his  agreement  unlels  the  loL  be  be  under- 
paid at  the  time  appointed  ;  per  Holt  Ch.  J.  in  delivering  the  opi-  ftooJ.— ^7 
nlon  of  the  court.  2  Ld.  Raym.  Rep.  766.  Pafch.  i.  Ann.  in  cafe  ^c-&s  P 
of  Fekharo  v.  Cudworth.  pcV  cur.  fdr 

where  ita 
^-jrtd  is  annexed  to  an  agreement  for  a  thing  not  executed  it  qualiiied  the  matter  before,  aod  is  the 
lime  thing  as  if  it  were  put  fird. 

65.  Condition  defcribing  the  qualification  of  the  perfon  that  is  to 
take  is  in  its  nature  a  condition  precedent ;  per  lord  K.  Cowper, 
2  Vern.  573.  pi.  518.  Hill.  1706.  Creagh  &  Ux'  v.  Wilfon  &  aP. 

66.  An  infant  feme  marries  one  Ingram  having  lands  of  inheri- 
tance; articles  are  entred  into,  virhereby  the  infant^^m^  was  during 
the  coverture  to  fettle  and  convey  over  thele  landsy  and  then  /he  was  t9 
have  a  rmt^charge  of  \$oL  per  ann.  for  her  jointure,  whereas  be^ 
frrejhe  bad  but  250/.  per  annum,  Ingram  dies;  flie  marries  one 
'Wood.     W.  and  his  wife  brings  a  bill  for  to  have  the  4S0I.  per 

sin.  &c.  but  decreed  per  Harcourt  lord  keeper,  that  here  was  a 
condition  precedent  to  her  having  her  jointure  augmented  which 
was  to  have  been  done  during  the  coverture;  and  a  court  of  equity 
will  not  relieve  in  fuch  a  cafe  where  omiflion  of  it  was  but  a  meer 
neglect  in  the  party.  In  my  lady  Bertie's  cafe^  where  a  portion 
was  given  to  a  lady,  in  cafe  fhe  married  my  lord  Guilford,  my 
lord  rcfiifed  upon  a  tender,  and  the  lady  married  to  another  by  the 
confent  and  direction  of  the  Court  of  Chancery ;  yet  in  this  cafe  my 
l)rd  Somers  refufed  to  aflift  the  lady,  but  the  fortune  went  over  i  [  84  ] 
but  upon  an  appeal  in  the  Houfe  of  Lords  this  matter  was  in  a  man- 
ner compromifed  by  the  lords,  and  the  lord  keeper  here  difmifled 
the  plaintifPs  bill;  for  if  he  fliould  relieve  her  fhe  would  have  both 
the  land  and  the  450 1.  per  ann.  Mich.  9  Annae  Wood  v.  Ingram. 

67.  The  condition  of  a  bond  was,  whereas  D,  was  indebted  to  T.  A^^"  ^o°- 
in  a   bond  of  3000/.    conditioned  for  ^ment  of  \ ^00  L  and  had^^^H^^^^^^^^ 
recovered  judgment,     G.  upon  confideration  that  T,  the  plaintiff  would  ],  dcliver'd' 
forbear  fuing  out  execution  upon  D.  promised  to  pay  the  money  to  T,  ^'^'  opinion 

upon  requejtj  T.  afftgning  over  to  him  the  judgment  he  had  againft  D.  fo/^the^'^*'^' 
The  defendant  pleads  in  bar,    that  the  plaintiff  had  not  a/figned.  pUintitr, 
Plaintiff  replies,  that  he  was  ready  to  affign.     Upon  the  firft  argu-  a"«^  raid,  the 
mcnt  on  demurrer,  Parker  Ch.  J.  and  Powis  were  of  opinion  for  the  J^^'Ya?  iud 
phintiff,  and  that  the  fuigle  queftion  was,  who  was  to  do  the  firft  b-cn,  wi/o 
act  I  and  that  the  obligor  was  to  do  it ;  for  though  he  is  not  bound  was  to  da 
to  part  with' his  mon^v  unlefs  the  judgment  be  affigned  to  him  eodem  [^Jcfhfr  Vhe 
inttanti,  yet  he  mu(c  ofter  to  him  on  condition  the  obligee  wiir^i'rntijr  ^  * 


aiTign 
cedent 


it.     But  Eyre  J.  e  contra;  for  he  held  it  a  condition  pre-  ou^htii.il 
i  andalfo  that  if  the  judgment  wai  afll^ncd  firit,  ths^bond  |j\^^";;'/" 


mi^iu 


H 


Contiition* 


jlldgmell^  might  be  put  Sn  fuit  for  the  money ;  but  if  die  bond  was  paid  firttf 
ortbede.  there  lay  no  remedy  at  law  for  the  judgment;  etadjomatur.  to 
W&ft*  Mod.  153.  Pafch.  12  Ann.  B.  R.  Afterward*  thtf  Cafe  was 
paid  the  argued  again,  ibid.  189.  Mich.  12  Ann.  &ibid<  222.  Pafch.  13I 
moiiey,  and  Ann.  and  afterwards  in  the  next  term  judgment  was  given  ft>r  the 
»^n%c.  P'aintJff-    Turner  v.  Goodwin. 

tion  againft  the  plaJotifTa  aligning  firft  was,  that  the  plaintiflr  would  tj^en  have  been  obliged  to  have 
ibund  out  the  defendant^  and  have  tender^  an  alignment  the  day  the  money  was  payable  by  th^ 
condition^  as  in  3  Cro.  143.  Noy  iS.  Hob.  69.  77.  and  fo  it  would  have  been  in  the  power  of  thi 
defendant  to  have  render*d  his  own  bond  incAeAual  by  keeping  out  of  the  way;  and  that  on -the 
other  fide  it  had  been  obje^ed,  that  if  the  defendant  ought  nrft  to  have  paid  the  money,  he  woulf 
liave  been  without  remedy  at  law  for  the  judgment;  but  that  the  court  were  of  opinion,  that  the 
wonU  (be  Ojffig/ihg  Sec.)  did  not  amount  to  a  condition  precedent^  for  the  words  themfelves  do  not 
import  it,  ajid  there  were  no  other  words  or  reafon  to  make  fuch  a  confhitAion  necefTary.  In  all 
the  cafes  cited  at  the  bar  of  conditions  precedent,  there  is  Tome  wo/d  of  priority^  or  one  of  the  a^  it 
to  be  at  a  prior  time,  or  fomething  that  makes  it  ncceiTary  that  one  fhould  precede  the  other,  except 
iht  cift  of  Large  and  CbeAirey  i  Vent.  147.  %  Keb.  8oi.  which  is  of  no  authority;  for  no  judg<> 
mrnt  is  entered  m  that  cafe,  nor  any  rule  for  judgment  to  be  found,  and  that  in  this  cafe  the  ads  of 
the  parties  ought  not  to  have  preceded,  but  accompanied  one  another ;  the  defendant  ought  to  have 
tendered  the  money,  but  not  abfolutely,  but  fub  modo  he  ihould  have  counted  it  out,  and  told  the 
plaintiff  here  is  your  money,  aflign  me  the  judgment,  and  then  upon  the  piaintiff^s  delivering  the 
aflignment,  the  money  would  have  been  his,  but  not  before,  tho*  he  alfo  had  counted  it,  and  fo  the., 
alignment  of  the  judgment  ought  to  have  b6en  a  circumftance  of  the  payment,  and  that  this  con- 
Ibuftion  of  the  condition  obviated  all  the  objeftions  of  both  fides,  and  that  fuch  a  fpecial  tender 
was  not  a  new  thing;  for  upon  a  fingle  bill  the  obligor  ought  to  tender  the  money  upon  the  terms 
of  having  an  acquittance,  and  fuch  a  tender  with  an  adhuc  parat'  is  a  good  plea,  cites  Firzh.  Abr. 
Tit.  Verdict  13.  So  2  H.  7.  S.  9.  Debt  was  brought  againft  the  executrix  of  the  clerk  of  the 
Hanaper,  upon  a  patent  by  the  king  to  the  plaintiflr,  for  a  fum  of  money,  and  a  liberate  to  the 
clerk  to  pay  it,  he  receiving  letters  of  acquittance  ;  and  the  better  opiition  there  is^  that  the  plaintiff 
was  not  obliged  to  oSkt  an  acquitunce,  but  that  the  clerk  ought  to  have  tendered  the  money,  and 
demanded  an  acquittance;  fo  in  this  cafe  the  defendant,  to  fave  his  obligation,  ought  tj  have 
foimd  out  the  plaintiff,  and  tender*d  the  money  upon  the  day  upon  the  terms  of  having  an  affignmeot 
of  the  judjinenr,  and  ought  to  have  pleaded  fuch  fpecial  tender  with  a  refulal  and  an  adhuc  parat*  as  in 
the  common  cafe  of  a  general  tender,  and  fince  he  had  not  done  fo,  his  plea  was  ill*  Judgment 
for  the  plaintiff*     MS.  Rep.  Trin.  13  Ann.  B.  R.  Turner  v.  Goodwin* 


Ciib,Equ.  68.  A.  on  the  marriage  of  B.  his  fon  widi  M.  an  heirefe,  con- 
s.  c.lnto-  ^^P  '^^  ^°  truftees  to  the  ufe  of  B.  and  their  iffue,  that  if  M. 
tidem  ver-  when  Jhe  conus  of  age  JhaU  not  join  to  charge  her  ejlate  viith  2000A 
W«.  then  the  indentures  to  be  abfolutely  void  to  all  intents  and  purpofes ;. 

per  LfOrd  Harcourt  this  is  a  condition  fubfequent.     Ch.  Prcc.  387. 
♦  r  85  ]  pi.  266.  Pafch.  17 14.  Hunt  V.Hunt. 
Comyns's     .    69.  A.  gave  a  legacy  of  6000  /.  to  L.  the  only  child  of  M*  and 

Rep.  C1 1.     A\f»~A     h/K}intr  Af.   his  heir  at  Innn.  hut  Annf^d all hti  rtml  0(^^*0  f^  H 


condit'on  *^g^^y  Dccome  Quc,  ano  ine  not  capaoie  or  reieaiing,  or  might  m* 
fubfetju  nt;  tcrmarry  with  an  infant,  and  fo  neither  fhe  nor  her  huCband  capable 
butthcotherof  releafmg,  and  yet  the  legacy  due;  wherefore  fuppofmg  it  to  be 
iot^tin  it  ^  co'^<Ji*io"i  *^  zo\3\ii  be  no  more  than  a  condition  fubfequent,  quod 
w'^i^adjourn- curia  conceffit.  W.m$*5  Rep.  783.  785.  Hill.  1721.  fTrin. 
edj  and  af- 1722]  in  Canc.  Achcrlcy  v.  Wheeler  and  Vernon. 


terwards  in 


F after  term,  12  Geo.  2.  Willes  Ch.  J.  and  the  whole  court,  inclined  to  think  it  a  condition  precedent; 
but  held,  that  fuppofing  it  to  be  a  cooditionful}frqaent,  yet  not  being  performed,  the  plaintiff  was  not 
intitUd  to  the  arrear  of  the  annuity,  and  tbrrcfofe  the  vcriid  was  fet  afide,  vbA  the  plaintiff  to  pay 

the 


tVcoftsof  1  nonfuiU  ■  rortefcne*t  Rep.  189.  194.  S.  C.  adjudgM,  and  Ld*  Ch.  J.  Willef» 
who  ^diwcd  the  opinion  of  the  courts  faid,  that  his  brothers  were  of  opinion  that  it  is  a  condition 
precedent,  but  hit  lordihtp  faid,  that  the  iame  words  will  make  it  a  condiciun  fabfeqttent  as  well  aa 
prtccJeny  and  cites  feverai  cafes* 

70.  In  all  ixicutory  agreements  where  the  pl»ntifF  declares  pro 
confideratione,  there  the  word  (pro)  makes  it  a  condition  prece- 
dent, (that  Is)  the  thing  (hall  be  done  or  tendered  to  be  done  before 
die  ddendant  Ihall  be  obliged  to  pay,  and  neither  of  the  parties  can 
have  an  a£lion  of  covenant  v/ithout  averring  the  performance.  8  Mod. 
42.  Pafch.  7  Geo.  i.  in  cafe  of  IxkIc  v.  Wright. 

71.  fiu  in  conjideration  of  $00 1,  which  he  is  to  have  with  his  wife 
in  money  and  goodsy  and  of  the  marriage,  made  a  fettlement|  and^at;^ 
her  a  power  to  difpofe  of  100  L  by  will,  which  ihe  did  about  15  years 
after.  On  a  bill  in  chancery  by  the  legatees,  A.  infilled,  that  thk 
was  a  condition  precedent,  and  that  he  never  received  more  than 
300  /.  as  a  marriage  portion  with  his  wife ;  but  the  Mafter  of  the 
Rolls  held  otherwife,  and  that  the  quantum  of  the  portion  feemed 
rather  a  compfitationy  and  was  fatisfied  therewith,  and  decreed  the 
200 iL  to  be  raifed.  2  Wms's  Rep.  (6x8.)  Tiin.  1731*  North  r* 
AnfeU. 

[For  more  of  Conditions  precedent  yj/  Tit.  Devife,  Remainder 
(W)  per  tot.  Stocks,  per  tot.  and  other  proper  titles.] 

(T.  2)  What  fliall  be  faid  a  Condition  precedent,  scc  Tit. 
and  what  fubfequcnt,  as  to  Marriages  and  Mar-  [k/"**^ 
riage  Portions.     And  in  what  Cafes  forfeited. 


fayi 
go  /^  the  cafe  Is 

fucb  perfom  as  Sir  Edward  and  ladv,  or  furvivor  fiould  nominate^  «*>fc«j«iy«- 
and  for  want  of  nomination  to  Sir  Edward  2nd  lady,  or  furvivor  of  ^^^  was  no 
diem ;  Jbe  marries  without  their  content^  they  die  without  any  nomi-  nomination, 
nation;  bill  was  preferred  bv  Sandall,  who  had  a  general  deed  of  ^^''*}j*8»ft 
gift  by  lady  W.  who  furviv*d,  of  all  her  goods  and  chattels,  againft  g,^,  ,^ 
t\  Copledite,  who  had  adminlftradon  to  the  feme  and  lady  W.  to  chattda 
have  Ac  benefit  of  this  leafe ;  which  was  decreed  for  Copledite.  ^^^^^  '^ 
Comyn's  Rep.  739.  740.  ♦  Pafch.  13  Geo.  2.  in  cafe  of  Harvy  v.  ~sVn. 
Afton.  cites  Chan*  Cafes  58.  [Mich.  16  Car.  2. J  Fleming  v.  Wald-  daii  nominee 

trz^C*  of  this  9c  o/. 

*  Hereappeart 

B3  diflike  of  marriage  ;  for  tbo*  no  eonfent,  it  doet  not  appear  they  difliked  it,  and  the  making  no 
aomiaaticn  it  an  argument  they  did  not,  and  fo  the  condition  not  broken  $  and  this  might  be  the 
r^afoD  that  the  book  faith,  it  was  not  in  the  power  of  the  truftees  to  difpofe  of  the  leafe  otherwife  ; 
lS)'  the  book  gives  no  reaibn  ht  %ch  faying,  but  in  the  cafe  of  Trecgb  v.  H'ilfam.  %  Vern.  573.  it  ia 
Li,  there  auj  be  a  difference  between  marrying  without  coofent,  and  marrymg  againft  confent,  ac- 
co.-^'ng  Co  the  cafe  of  Fleming  T.Waldgrave. 

♦[  86  ] 
2.  The  daughter  of  lord  Kelmurry,  and  the  fon  of  lord  K.  pre-  Buiib.  741, 
ftr  a  bill  to  have  the  benefit  of  a  Jettlement  pade  by  jord  K.  and  74*- *»" 

bis  ^'     '^^^** 


86  Contittiotfi 

It  is  cTidcnt  his  fon,  whcTcby  trujlees  were  to  ratfe  1500  /.  a-piece  for  portions  of 
this  decree  2  daughters^  the  plaintifis  and  the  fitters,  payable  at  their  marriage 
lmmz\>\txo  ^^*^  confent  of  trufiees  or  major  part  of  them,  and  maintenance  in 
the  ufual  mean  time ;  and  if  truftees  had  raifed  the  portions  before  they  mar- 
courfc  of  rjej^  ^^y  ^gi-e  tQ  improve  diem  to  the  beft  advantage,  that  they 
ineauit?^  might  reccive  the  increafe  for  maintenance  till  marriage ;  and  if  they 
if  one  may  married  without  confent^  the  portion  ofherfo  marrying  Jhould  re?nain 
guds  upon  Qygjr  fQ  another.  The  truftees  received  the  rents  ever  fince  the  death 
ohfcure  a°  ^^  '^^^  ^*  ^"^  raifed  the  portions ;  and  the  plaintifFs  being  in  years^ 
itportof  the  and  intending  not  to  marry^  would  lay  out  their  portions  in  purchafe 
cafe,itfcems  of  annuities  for  their  larger  maintenance.  Queftion  was.  Whether 
eree\y  con-  pl^intifFs  ought  to  have  portions  at  their  own  difpofal,  before  they 
fcnt.  The  married  with  confent  ?  And  it  being  admitted^  if  either  died  before 
brother  Ro-  marriage^  her  portion  jhould  go  to  her  executor  or  admini/lrator^  and 
^^laW  was  ^^y  offering  fecurity  to  indemnify  truftees  from  claim  by  defendants^ 
the  cldcft  who  were  infants,  children  of  Charles  lord  K.  to  whom  the  portions 
fonoflord  afier  marriage  without  confent  were  limited  by  the  fettlcment,  the 
tvtothc  fet-  ^^^^^  decreed  it  on  giving  fuch  fecurity.  Comyns's  Rep.  740,  74 k 
tiemcn^and  Ld.  Ch.  B.  Comyns  cites  Fin.  Rep.  62.  [Hill.  25.  Car.  2. J  Need- 
to  the  bill,    ham  v.  Vernon. 

and  to  whom 

the  benefit  of  the  portions,  if  not  paid,  would  refult,  confents  his  2  fifters  (hould  have  their  porti'^ns 
to  lay  out  in  the  purohafe  of  annuities  for  their  Htcter  fopport,  and  fo  admits  Chey  would  go  to  thctr 
executor  or  adminiftrator  if  they  died  unmarried  ;  or  perhaps  it  might  be  apprehended  by  the  parties, 
that  a  fum  of  money  given  to  a  daughter  to  be  paid  ftt  marriage,  like  a  fum  demifed  to  an  infant  to 
be  paid  at  his  age  of  21  years,  was  an  intciefl  vefted  that  would  go  to  an  executor  ur  adminiilrator, 
though  the  devifee  died  before  the  time  of  payment,  and  upon  fuch  admiffion  the  portions  were  de- 
creed. But  there  was  ftill  a  difficulty  /or  the  defendants  to  whom  the  money  was  limlttcd  over,  in 
cafe  the  daughters  married  without  die  confent  of  truftees  j  but  die  plaintiffs  Ming  in  years,  and  dc 
daring  they  intended  never  to  marry  \  and  being  Icfs  likely  To  to  do,  when  their  fortunes  were  turned 
to  annuities,  and  offering  any  fecurity  to  indemnify  truftees  againft  the  infants  daimj  on  fuch  fecu- 
rity  which  the  truftees  were  willing  to  accept,  the  court  decreed  the  portions  to  them.  However  it  is 
manifeft,  that  this  queftion,  whetlier  the  condition  annexed  to  the  payment  of  the  portions,  that  the 
daughters  ihould  not  marry  without  confent  of  truftees,  is  good,  or  not,  was  not  the  thing  under  the 
confideratlon  of  the  court  j  for  they  decrnd  the  portions  though  the  daughters  never  married  ;  whereat 
it  is  Agreed  on  all  fides  in  the  prefent  cafe,  that  marriage  is  neceifary  before  the  portioDf  are  payabie, 
vhethcr  the  mother's  confent  is  neceifary  or  not.  But  it  is  moft  evident  the  court  look'd  upon  the 
condition  as  good,  or  there  had  been  no  need  of  fecurity  to  indemnify  the  truftees.  (What  need  of  fuch 
i'ccurity  if  the  condition  was  void  ?) 

a  Freem.  j.  A  fettlcment  was  made  by  W.  by  deed  and  will,  reciting  a 
^\\^^  marriage  intended  between  A.  and  B.  the  daughter  of  W.  and  then 
S.C.fays  comes  a  claufe,  that  ifB,  Jhould  live  to  16  years  of  age^  and  Jhould 
the  father  refufe  to  mat^ry  A*  then  A,  Jhould  have  20>ooo  /.  out  of  the  perfonal 
rimcntof'  ^J^^^^y  ^"^  afterwards  comes  another  claufe,  that  if  it  happen  that 
his  eftatc  the  f aid  intended  marriage  be  not  had  till  after  B*s  age  of  16  yearSy 
(reciting the  then  the  real  and  perfonal  eftate  is  fettled  on  A.  &  B.  for  their 
intended  jiyes,  &c.  The  marriage  was  had  before  B.  was  16  years  old,  but 
"""andli-'he  livcd  to  16  and  died  before  17  without  iffue.  'Twas  urged, 
mits  it  to  that  A.  and  B.  marrying  before  16,  the  perfonal  eftate  was  not 
!j?*^  f?.^f  vefted  fo  as  to  intitle  the  adminiftrator  of  B.  and  that  the  grantor's 
lifr^  remain-  intent  was  to  rcftrain  B.  from  marrying^before  16 ;  But  lord  Jef- 
der  to  the  fries  took  it,  that  a  marriage  between  A.  and  B.  was  the  chief  in- 
**V("'"d^'  tent*  and  of  the  20,000/.  penalty  for  refufal,  and  that  the  latter 
f^ndlnt,  and  cUufc  was  only  to  bring  back  that  20,000  /.  into  the  perfonal 
their  h/irs  cdate  to  be  fetded  to  the  £ime  uifes  with  the  reft,  in  caie  the  mar- 
^^  ]  riagc 
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riage  (hould  be  after  16,  and  decreed  an  account    Vem.  338.  pi.  toth«mtciit 
332.  Mich.  1685.    Duke  of  Southampton  v.  Crammer  &c  at'.         that  in  cafe 

the  plaintiff 
ftoold  be  manied  to  his  faid  diughter  after  the  age  of  x6,  and  that  they  (kould  have  iflue-maie  be- 
tween tfaeaiy  that  then  the  fatd  truces  and  thetr  heirs  Ihould  ftand  feifcd  of  the  premliTea  in  truft  for 
the  plaintiff  dnring  hi|  life,  and  after  his  d^eafe  in  truft  for  his  faid  daughter  for  her  life,  an4  after 
in  craft  for  foch  tffuc  in  tail,  Jbc*  Tha  faid  plaintiff  wu  married  to  the  faid  daughter  before  her  age 
of  14,  bat  ihe  tired  till  Ae  was  above  the  age  of  16,  and  then  died  without  iflue  j  and  the  plaintiff 
prcfeired  his  bill  to  have  this  truft  executed  to  him  for  his  lifcy  and  the  only  queftion  was,  Whether  he 
was  intitied  to  this  eftate  for  life  f  And  it  was  held,  that  altho*  (kc  was  married  before  the  age  of 
16,  ycc  in  as  much  as  flie  lived  tUl  after  the  age  of  16,  ihe  might  properly  enough  be  faid  to  be  married 
afiier  the  age  of  16 ;  and  fo  It  was  held  in  Lord  Satljhury'i  cafe^  and  affirmed  in  the  Houfe  of  Lords. 
They  all  held,  that  although  there  was  no  liTue  of  that  marriage,  yet  the  plaintiff  was  intitied  for  hia 
}^c\  Uk  that  Aould  be  taken  reddendo  fingula  fingulls,  and  the  having  of  iffue  fhould  be  no  condition 
precedent  to  his  truft  for  life,  but  fliould  refer  to  that  limitation  f^  the  traft  to  the  iiTue  ;  For  that  a 
truft  i2u>ald  be  expounded  by  the  fame  rules  as  a  will,  or  as  articles  of  agreement,  which  need  not  that 
ptecife  form  ot  words  as  a  limitation  of  an  eftate  at  law ;  as  an  agreement  to  convey  an  eftate  to  J.  S* 
forever  will  carry  xhe  fee^fimpk.  And  Trevor  laid,  that  if  it  were  the  limitation  of  an  ufe  at  law,  it 
WDold  be  fofficieot  to  create  an  eftate  ibr  life,  the  intent  of  the  party  fo  plainly  appearing  as  it  does  in 
this  caie.  This  caufe  being  afterwards  heard  in  the  Houfe  of  Lords,  die  decree  was  revcrfcd.  ■  Show. 
Pari,  caie  1S3.  Wood,  alias,  Cranmere  v.  the  Duke  of  Southampton,  9.  C.  fays  the  Court  of  Chan* 
Ceiy  decreed  the  profits  to  J.  S.  for  life;  but  againft  this  decree  *twas  argued,  chat  where  a  condition 
nfuhttve^  confifting  of  fev^ral  branches,  as  this  does,  is  made  precedept  to  any  ufe  or  truft,  the  entire 
ttondition  muft  be  performed  or  elfe  the  ufe  or  truft  can  never  arife  or  take  place,  and  thiK  the  per*, 
fbrmanceof  one  part  only  is  not  fufticient }  and  the  decree  was  reverfed  accordingly.  iS.  C.  cited  by 
Loid  Ck.  Baron  Comyns  in  his  Lordihip*s  (as  I  fuppofe  it  is)  delivery  of  his  opinion,  in  the  cafe  of 
Harvey  r.  Afton,  Palch.  13  Geo.  i.  Corny os's  Rep.  732. 

4.  A.  by  marriage  fettlement  provided  2000 /.  a-piece^  and  after,  *Vem.45«. 
by  willy  dire^s  the  making  uf  their  portions  3000  /.  a-piece^   and  m\^^iiq\. 
charges  his  real  and  perfonal  eftate,   provided  ihey  marry  with  s,c. 
eoffent  of  their  mother  ,  per  Lord  Wri^t  and  Mafter  of  the  RoUs^ 

'cis' a  condition  fubfequent.    Ch.  Prec.  aa6.  pi.  z86.  Trin.  1703. 
Afliton  V.  Aihton. 

5.  A.  by  will  leaves  his  grand-daughter  200/.  provided  fie  con-  S.  C.  cited 
fimtod  with  his  executors  until  21^  hut  if  taken  from  them,  by  *'^  ^/o/t^/^' 
fatheTy  who  was  a  papijly  before  2i,  or  if  fie  married  againft  ^A^Roiis,and 
<o^eni  rf  his  executors  then  he  gave  her  but  10  /.  and  ma^e  B.  and  faid  it  was « 
C.  executors.     She  was  placed  by  the  executors  with  D.  a  clergy-  very  good 
man,  and  before  ihe  was  21  D.  and  one  of  the  executors  confented  andthauf 
that  ihe  Oiould  make  a  vifiC  to  her  father,  when  thcfathery  unknown  theteftator^t 
to  the  executorsy  married  her  to  a  papift.    Decreed  at  the  roils  for  ^**^  !'««'«• 
payment  of  the  200 1.  to  die  daughter ;  but  on  appeal  Ld.  Cowper  (hat  i«fpea« 
decreed  her  only  the  roL  He  held  that  the  continuance  with  D.  the  legacy 
by  dire^on  of  the  executors  was  well,  and  that  this  was  a  marriage  ^^j  ^^\^ 
aeainft  their  confent,  they  not  having  opportunity  to  declare  their  p'^^n  c!fet 
diflike  before  marriage,  aod  declaring  it  upon  notice  after;  andinLd.Tai. 
due  the  condition  defcribing  the  qualifications  of  the  perfon  who  ^^'^  5'™^» 
was  to  take,  was  in  its  nature  a  condition  precedent.^   2  Vern.  572,  cifco^Hw- 
pL  5x8.  HiU.  1706.  Creagh  and  Ux'  v.  Wilfon.  vcy  v  Afli»" 


ton. 


S.  C.  cited  Comyns^f  'S^^'ISh  ^J  tbe Lord  Ch.  B. 


6.  J.  S- having  4  d^ghtcrs,  A.  B.  C.  andD.  in  1705.  ifcvj/rrfBu:  where 
&c.  fevcral  parcels  of  his  eftate  fcvcrally  to  his  4  daughters,  &  cannot ^be 
inter  al'  devifed  to  trujiees  his  Umds  in  E.  and  F.  in  truft  for  A,  until  compcifated 
her  marriage  or  deathy  and  in  cafe  fie  marries  with  the  confent  of  her  inti-*  mages, 
trufteesy  then  for  her  and  her  heirs ;  but  in  cafe  ihe  ihould  marry  coni'ci^ncc^ 

MqU  V,  li  without  to  raiitvo 
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and  in  Fry  Without  thcir  confefit,  then  to  her  other  fitters  cqualW  bctwccit 
And  Porter's  them  &c.  In  1708,  J*  tnarrles  IV.  R.  with  the  conjent  ^nA  zp^ 
diuVn  could'  Probation  of  her  father^  who  fettles  upon  this  marriage  part  of  thofe 
not  be  com.  lands  devlfed  to  her^  and  alfo  7  /.  *  per  ann.  fee  farm  rent.  In  1 709 
tcnfatcd  in  y,  S,  dles  without  altering  his  wllL  Objeclca  that  this  was  a  con- 
damagc5,bc-  jj^i^y^  precedent,  and  till  performance  the  eftate  could  not  veflr, 
rUge  with-  and  equity  will  not  aid  In  this  cafe  ;  but  Cowper  C.  decreed  that 
out  cunfent.  hy  the  marriage  with  the  confent  of  the  father^  -the  condition  was  dif-^ 
'^'^^rfr*  p^^fidwlth^  -and  the  devife  become  abfolute;  for  condidons  of  this 
inutibeli-  kind,  whether  precedent  or  fubfcqucnt,  were  in  nature  of  penalties 
ter.iliy  per-  and  forfeitures,  and  if  the  fubftantial  part  and  intent  be  performed, 
formcJ,  and  equity  wiU  fupply  fmall  defedbs  and  clrcumftances^  and  fevour  the 
Equity  will  dcvifcc.  Here  is  no  forfeiture,  and  It  was  never  the  intent  of  the 
never  veft  teftator  that  the  eftate  ftiould  be  taken  from  the  firft  devifec,  when 
«n  eftate  j(  ^^n't  go  to  the  devifee  over,  and  be  let  to  defcend  to  the  heir  at 
means  of  a  l^w.  MS  Rep.  Mlch.  3  Gco.  Canc.  Clark  and  Ux*  v.  Lucy 
conditnn     and  al'. 

p  eccdent 

ii  will  n'^t  Tcft  at  law  ;  but  as  conditions  fubfcqucnt  are  to  devcft  an  eftate,  there  It  is  othetwife  where 

there  can  be  a  compcnfation  nlade  in  damages,  as  above,  but  iaany  other  cafe,  evea  in  c^fi:  of  conJi* 

,  tJon  r:b.'cqueQi  it  U  othcrwife.    I  Lid, 

♦[  88  ] 

7.  A  legacy  was  devlfed  to  A,  to  he  paid  at  the  age  of  2i  or  mar^ 
rlagey  winch  Jhallflrji  happen^  fo  as  fuch  marriage  he  with  confent  of 
B,  and  If  mt^  then  he  devlfed  the  fame  to  his  other  daughters^, 
A.  marries  without  confent,  and  dies  before  2i,  leaving  iflixc.  Lord 
•Chancellor  faid  that  this  is  not  to  be  confidered  under  the  notion  .of  . 
a  forfeiture ;  that,  it  is  merely  a  legacy  given,  and  2  days  of  pay- 
ment appointed  with  a  dcvlfe  over ;  and  the  perfon  dies  before  the 
legacy  grew  due^  and  fo  decreed  that  A.  dying  before  marriage 
with  confent,  or  21,  an  account  fhould  be  taken  of  her  part,  and 
that  that,  and  the  improvements  of  it,  be  paid  to  the  furviving 
.  fitters,  SeL  Cafes  iaCanc.  in  Ld  King's  time.  26.  Trin.  11  Geo. 
Piggot  V.  Morris^ 

8..  A,  dcvifed  a  legacy  of  1000 1.  to  his  daughter,  on  condition  that 
fhe  marry  a  man  who  here  the  name  and  anns  of  Barlow^  and  ifjhe 
marry  one  that  ftjould  not  bear  fuch  name  and  arms,  then  he  devlfed 
the  1000  /.  to  y.  5.  The  daughter  married  one  Batemanj  but  about 
3  weeks  before  the  marriage  he  called  himfelf  Barlow.  On  a  bill 
brought  by  J.  S.  for  the  loool.  as  forfeited  to  him,  the  Mafter  of 
the  Rolls  was  of  opinion  that  the  condition  was  complied  with  by 
the  tiiking  the  name  of  Barlow,  and  tho'  it  was  infifted  by  the 
plaiiitift's  counfcl,  tl^at  the  defendant,  when  he  had  received  the 
legacy,  would  probably  refume  the  name  of  Bateman,  and  therefore 
pr.:y'd  that  he  might  be  decreed  to  retain  the  name  of  Barlow 
ever  after,  yet  his  Honour  refufcd  to  make  any  fuch  decree.  3 
Wms'sRcp.  65.  pi.  :6.  Trin.  1730.     Barlow  v.  Bateman, 

g.  A.  by  will  devlfed  all  his  lands  to  C,  and  his  heirs  In  truft  tapa^ 
dcltSy  and  then  in  Uxxilfcr  B,  his  grand-daughter^  and  the  heirs  of  her 
bodyj  remainder  to  C.  and  his  hchsy  upon  condition  that  he  marry  B, 
and  gave  C.  his  perfonal  eftate  in  truft  for  B.  until  (he  attain  2r, 
and  made  C.  executor,  and  died.    B.  refufed  fo  marry  C.  and  mar^ 

rlei 


tinl  y,  R.  and  afterwards  at  her  age  of  2r,  B,  and  J,  R.  made  a 
hargain  andfale  t9  W.  R.  to  make  him  tenant  to  the  praecipe  in 
order  to  fuffer  a  common  recovery^  in  which  B.   and  J.  R.  were 
vouch'd^  and  the  ufes  were  declared  to  the  ^fTue  of  the  marriage, 
remainder  to  her  own  right  heirs.     One  queflion  was,  whether  the 
condition  smnexed  to  the  defendant's  remainder  be  a  condition  pre- 
cedent or  iubfequent  ?  and  as  to  this,  Lord  Chancellor  faid  he  was 
inclined  to  think  it  is  a  condition  fubfequent.    There  are  no  *  tech-  •  See  (T) 
nical  words  to  diftinguifll  conditions  precedent  and  fubfequent ;  but  P^*  ^9* 
the  lame  words  may  indifferently  make  either,  according  to  the 
intent  of  the  perfon  who  creates  it.    In  this  cafe  the  precedent  limi- 
tation was  an  cftate  tail  in  pofTeflion ;  and  therefore  why  (hall  we 
not  (ay,  that  as  to  this  remainder  likewife  it  was  the  teftator's  intent  r  o-  -j 
to  have  it  veft  immediately  in  the  defendant  ?  The  limitation  is  im-   *■     ^  -* 
mediate,  altho'  the  condition  upon  which  it  depends  is  fubfequent. 
Cafes  in  Chanc.  in  Ld  Talbot's  time,  i66.  Hill.  9  Geo.  2;    Sir 
John  Robinfon  v.  Comyns. 

10.  A.  hyfettUmint  after  marriage  created  a  term  of  1000  years  Onappeii* 
in  trujl  by  mortgage  or  fale  to  raife  2000  /.  for  each  of  the  daughters  j"*"  ^*  . 
portions  J  provided  they  marry  with  their  mother's  confent^  and  if  either  b"thc  M*af- 
die  before  marriage  with  fuch  confent^^  her.  port  ion  to  ceafe^  and  filter  of  the 
prcmifcs  to  be  dif charged  \  andifraifed^  then  to  be  paid  to  the  perfon  to  ^'h'^'k  *^* 
whim  the  premifes  jhould  belong  \   and  afterwards  by  will  created  a's  dau»h- 
another  trufl-term  to  augment  their  fortunes  20QO\^  a-piece  inore,  tcrs  were  not 
hutfubjeii  t§  the  like  condition  as  in  the  fettlement,  and  gave  the  re-  '^^^^^  ^^    » 
fidue  over  and  above  the  2000 1.  apiece  to  his  wife;  and  by  a  tio^ns  ^  diU 
codicil  created  another  truA-term,  for  the  better  raifmg  of  his  fettiement^ 
daughter's  portions.     A.  died,  leaving  2  daughters,  J.  and  K. —  ^^^^^  ®" 
J,  after  age  of  21,  married  R.  S.  and  K.  before  21  married  W.H.  ria'g'c  with 
and  both  without  the  mother's  confent.     They  and  their  hufbands  their  mo- 
brought  a  bill  for  their  portions.    The  Matter  of  the  Rolls  took  ^***^**  ^": 
notice  of  the  claufe,  declaring  that  if  either  die  before  marriage  with  Ldl'ciuB. 
fach  conlent,  her  portion  ihould  ccafe,  which  was  infifted  upon  by  Comyni^ 
the  counfel  to  be  fufficient  difpofition  of  it ;  but  he  faid  that  furely  who  wm 
this  was  not  a  good  difpofition  within  the  meaning  of  thofe  cafes,  .^jft^th"  ^ 
that  allow  a  limitation  over  to  be  good;  for  this  is  not  to  take  place  court  in  hit 
upon  marriage  without  confent^  but  upon  dying  before  marriage  with  »»f  «ment, 
fuch  confent^  and  is  no  more  than  providing  for  daughters  dying. un-  thcrcafoni 
married  ;  he  taking  it  all  along j  that  if  they  fnarried  they  would  do  it  on  which  ht 
"unth  confent ;  that  here  does  not  appear  to  be  any  perfon  in  the  g'0«ndc4 
iLftator^  view,  to  whom  thefe  fortunes  fliould  go  over,  as  in  other  ^^  ift.Thit 
Cafes  where  thofe  limitations  over  are  allow'd ;  that  tho'  thefe  por-  u  \%  the 
tons  are  chai]ged  upon  land,  yet  there  being  no  difliriSfion  between  «ght  and  H- 
(on/iitions  annexed  to  money  charged  upon  landj  and  fuch  as  are  to  arife  ^^^^  ^ 
tut  of  the  perfonal  efiate^  and  portions  by  will  being  due  by  the  ecclc-  makcj  a*vo!! 
fuftical  law,  notwithftanding  fuch  condition  as  this  annexed  to  them,  luntary  dif- 
portions  by  fettlement  (tho'  under  the  like  conditions)  are  likewife  P?fi^ofl«f 
due  by  the  law  and  rules  of  this  court,  and  therefore  thought  the  perty^todTfl 
plaintifis,  the  daughters,    well  intitled  to  their  portions;    and  fo  pole  a' it  in 
order'd  the  hufband  of  the  one  to  make  propofals  before  the  Mafter  ^J*"*  °*"»" 
is  to  fettling  his  wife's  fortune,  and  that  the  fortune  of  the  other  ©a 'wjJi**^ 

H  z  ihould 
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terms  ani    (hould  be  paid  to  her,  her  huiband  being  dead.     Sel.  Chan,  cafes  in 
hTjiclfe';  Lord  Talbot's  time,  111.  Mich,  xo  Geo.  2.    Harvey  v.  Afhton. 

this  he  be- 
lieved vt/iil  be  uniTcrfilly  allowed,  adiy,  That  it  is  i  fixed  and  fettled  mKlm  of  law,  that  if  an  eftate 
in  land,  or  inccirft  out  of  the  land,  U  Umited  to  commence, upon  ■  condition  precedent^  nothing  can 
ye^  or  take  efteA  till  the  condition  performed*  And  this  is  fo  ftro^g  and  fo  fettled  a  point,  that  it 
holds  although  the  previous  a£l  was  at  firft  imp offiblcy  or  after  becomes  impoffible  by  die  a£t  of  God, 
or  other  accident,  the  dilate  can  nc^er  vd^,  Qomyns*f  Rep.  744.  in  fcis  lordfliip*t  argnment.  And 
h)i  iordihip  faid,  that  a  third  reafca  which  influenced  him  to  this  opinioD^  is,  that  it  it  moft  agreeable 
to  the  roles  of  c<juity»  to  dired  the  execution  of  the  tnift  according  to  tlieintent  of  him  who  placed 
the  tnift  in  him  ;  it  is  faid  t  truft  is  cdnttrued  favourably  ;  and  it  is  true,  it  Is  conftrued  with  at  much 
advantage  as  may  be  to  mtkt  good  and  anfwer  the  intent  and  defign  of  die  party  j  but  it  it  conftrued 
ffa-idly  with  regftH  to  the  execution  of  the  tmft  §  and  therefore  it  would  be  a  ftraoge  thing,  ytben  the 
truft  dircdts  the  truilc  et  to  pay  the  money  at  tlie  time  of  the  daughter*!  marriage  with  her  mother's 
c:>nlent,  that  the  court  ftiouid  direft  them  to  pay  the  money  before  that  time*  4thly»  But  that  it  is  an 
argument  of  no  fnaall  weight  in  his  opinion^  that  the  neftraint  in  the  iircfient  cafe  it  not  only  lawful, 
but  prudent  and  reafonable,  and  no  confe^uence  more  likely  to  enfuefrom  it,  than  the  hindrance  of  an 
nconfiderace  or  imprudent  marriage.  Comynt*s  Rep.  74s*  The  Lorda  Ch*  J*  Sir  W.  Lee,  and  Sir  J. 
Willes,  who  aitifted  the  Ld.  Chan.  Hardwicke  upon  this  appeal,  being  of  the  fame  opinioiv  ^i<  lord* 
ihip  was  pleafed  to  concur ;  and  thereupon  the  decree  of  iiis  honour,  the  Mafler  of  the  Rollt,  was  xe<* 
Tcxied.     Comyns*s  Rep.  757. 

• 

.  P.  byLd.  I  li  When  a  condition  cefulative^  confifting  oi  feveral  brancbeL, 
Ch.  Biron  j^  ^gde  precedent  to  any  ufe  or  truft,  the  intire  condition  muft  be 
his  Reports,  *  performed,  or  clfe  the  ulc  or  truft  can  never  nfc  or  take  pl2cc* 

j2.  Paiih.  Show.  Pari.  Cafes.  85. 

3  Gca.  2. 
t  n  cuf?  of  Harvey  y.  Afton,  fnys  it  Is  a  known  rule,  arid  that  the  cafe  of  Sir  Caefar  Wood,  alia« 
Crc:tmer,  v.  duke  of  Southampton^  Pari.  Cafes  S3,  i«  an  authority  expreft  ia  this  pointy  Sir  H* 
Wood,  on  [in  conlideration  of  a]  marriage  of  [to  he  had  between]  his  daughter  with  the  duke,  made 
a  fctdeRient  on  truft  to  ratfe  maintenance  for  his  daughter  till  [xa  years  of  age,  and  then  of  550I.  a 
y^ar  till]  marriage,  or  age  of  17,  and  \f  his  daughter  after  her  age  of  16  fienld  marry  and  have  ijfme 
n:aU  by  the  duke  then  for  fettlemcnt»  oa  the  tffme  maltt  Mid  fvr  a  better  prcvijhnfer  the  duke  awB  bis 
«•//>,  on  truft  for  the  duke  and  his  wife^br  their  lives ^  and  gfttr  to  their  Jlrfi  and  ftherfeuf  in  tail 
wait.  Sh«f  married  [tli«;  faid  duke]  before  the  age  of  x6,  and  after  that  age  died  without  iflue ;  the 
qticftioa  was,  whether  the  duke  ihould  not  have  the  e.late  for  his  life  }  and  at  foil  decreed  for  him, 
but  that  decree  wai  reverfed  in  the  Hoofe  uf  Lords }  1^  it  was  faid  the  words  were  plain  and  certain, 
tliat  there  muft  not  only  be  a  marnagr,  but  iilue  male  \  and  it  would  be  violence  to  break  the  condi* 
tion  into  a  parts,  which  is  but  on^  according  to  the  plain*  and  natural  fenfe  of  it.«-*The  fame  determi- 
nation was  made  afterwards  in  this  court  between  Sir  Cxfar  Wood  and  W.  Webb.     Pari.  Calcs  87* 

nd  affirmed  in  theHoufe  of  Lords.    lbid« 

•  1 90  J  ,  .  ... 

12.  A  pcrfinsl  legacy  in  cafe  of  Imitatwn  iver^  given  on  a  eon- 
dition  not  to  marry  without  content,  fhall  be  loft  if  die  condition  be 
broken ;  per  Ld  Ch  B.  Comjns,  fays  it  is  admitted.  Comyns's 
Rep.  755*  Pafch.  13  Geo.  z. 


(T*  3)   Breach  relieved.     In  what  Cafes  of  Con* 
ditions  precedent  or  fubfequent. 

T.  CJ^R  US  T  created,  by  which  the  wife  was  to  have  an  e/fate 
•^  for  llfc^  on  condition  that  (he  fettle  her  own  lands  within  18 
sionths  after  die  huiband's  deceafe,  on  her  and  her  hufband's  chil- 
dren, elfe  to  be  void.  She  fignified  to  one  of  the  truftees  widiin 
the  time,  her  willingnefs  to  do  her  part,  but  doubted,  the  tide  to  the 
cflate  for  life,  and  in  a  bill  by  her  brought  in  this  court,  declared 
her  willingnefs  to  make  fuch  fettlement,  but  not  unlefs  her  eftatefor 
life  n'as  confirmed^  which  was  decreed  in  the  manner  prbpoled,  and 

the 
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Che  truftees  to  be  indemnified,  Fin.  R.  67,  Hill.  25  Car.  2.  Wallop 
V.  Shaftftniry  and  Vemon. 

2.  A.  on  ouuriage  of  B.  his  daughter  with  C.  entrcd  into  articles  Freem.Rep. 
with  C.  to  pajr  down  1500  /.  and  2500/.  more  within  6  months  af-  3"**  pi  367- 
ter  d  JbcuU fettle  on  B.  800  /.  per  ann.  Afterwards  by  another  /«-  c„^ia  a"! 
denture  between  A.  B.  and  C.  in  confideration  of  the  faid  marriage  vii;ue  vuic 
to  be  had,  and  of  4000  A  mentioned  to  be  paid,  or  fecur'd  to  be  "t-^^'^-.^ov 
paid  to  C.     C.  fettled  lands  of  446/.  per  ann.  and  A.  paid  C.  1 500/.  hdY^iio'ra- 
and  at  the  fame  dme  A.  gave  thefecurity  to  pay  the  2500  /.  and  at  the  in^iy  by  the 
£une  time  C.  by  other  articles j  covenanted  within  3  years  to  pmrcl^nfe  if^-*^  l":cp«r 
and  fettle  354/.  per  ann.  to  make  up  the  800  A  per  ann.  gni  in  the  ^^^'''jjjf^ 
fame  articles  A.  covenanted  to  pay  C.  or  his  affigns  2500  /.  witiiin  6  fo  chc  biii 
months  next  after  fuch  purchadfe  and  fettlement  made,  and  inter cjl  ^ras  dtimiir- 
for  the  fame  half  yearly  in  the  mean  time,  and  ifC^  died  before  fuch  ^^^i^^^^\ 
purchafe^  &c  then  A.  within  6  months  'after  C  s  death,  to  pay  to  B.  ingiy!  v^] 

ber  executors^  fSc,  the  2500  /.  and  for  default  of  payment  or  intereft,  69 * 

&c.  to  fuch  perfons  as  the  fame  (hall  become  due  to,  the  truftees  ^^**' "94; 
were  to  enter  and  fell  the  lands  charg'd.    B.  died  within  a  months  and  23  car.  L  ' 
no purcbafe  made 'f  per  Cur.  here  is  no  pretence  that  the  articles  B.  R.  the 
wtrc  contrary  to  the  intention  of  the  parties^  and  fo  this  covenant  is  ^*  ^'  ^,^\    , 
in  nature  of  a  condition  *  precedent^  and  can't  be  difcharged  in  not  ap^^c  ^r. 

equity;  and  herds  a  deed  of  trufl^zjointure^deedj  and  articles^  al] s.  c. 

of  the  fame  date^  and  ihall  be  intended  to  be  executed  at  the  fame  f«si>.  cited 
time,  and  arc  all  as  one  entire  agreement,  therefori:  the  rccitul  in  chancellor 
the  jointure-deed,  that  it  was  in  confideration  of  marriage^  and  ofi.  ireem. 
4000/.  paid  or  fecured^  as  the  portion  can't  be  underltood  as  any  ^^^P-  36. 
pofitive  agreement,  but  muft  be  expounded  by  the  articles  to  which  *  I  9^   J 
It  does  in  a  manner  refer  in  fonv^  cafes,  and  upon  fpecial  circum* 
ftances  a  court  of  equity  has  expounded  deeds  otJ/ertvife  than  the  letter 
thereof  (cicm%  to  import,  yet  this  ought  never  to  be  done  i'o  as  to 
make  a  deed,  but  only  to  avoid  fome  extremity.     Fin.  R.  98.  Hill. 
25  Car.  2.    Cheek  v.  Ld.  Lifle  and  Harvey. 

3.  Bin  to  have  a  legacy  of  1000 1,  which  was  money  fecured  by 
a  bond  to  be  paid  to  the  teftator  within  7  years  after  his  marriage, 
and  after  a  jointure  of  600 1.  Oiould  be  fettled  on  his  wife.  i  he 
defendant  pleads^  that  the  money  was  to  he  paid  upon  condition^  amt 
that  the  party  died  before  the  condition  was  performed.  But  the  plea 
was  over-ruled.  Mich.  a6  Car.  2.  Fin.  K.  178.  Glafcock  v. 
Brownwcll. 

4.  Devife  to  A.  in  tail  male,  andySr  dffault  of  fuch  iffue^  to  B, 
and  lis  heirSf  on  condition  to  pay  to  C.  D.  and  £.  500 1.  to  be  divid- 
ed equally,  and  if  B ,  Jhall  ref^e  to  pay ^  then  the  lands  to  go  to  C  />. 
end  E,  &c.  A.  died  without  lilue ;  defendants  infiAed  that  this  was  a 
condition  precedent^  but  the  plaintiff  was  relieved  on  payment  of 
the  500 1.  and  intereft  fuKe  A.'s  death.  Fin.  R.  403.  Hill.  31 
Car.  X.     Pitcairne  v.  Biace,  Wheeler,  Sc/J'. 

5.  F.  on  his  marriage  of  M.  daughter  to  Sir  G.  S.  by  marriage  1  Proem, 
articles  was  lo  fettle  2000 1.  a  year,  viz.  1200I.  a  year,  of  which  he  '^fP-  35; 
was  then  feifed,and  to  purchafe  and  fettle  800 1.  per  aiin.  more;  but  l^^^  -^^'j 
*tv/as  exprcfly  agreed  in  the  articles  that  before  Sir  G,  S,  jhoutd  make  pr'u>ed,  tUat 
the  ftttiement  agreed  to  he  made  by  hi/nj  which  was  1000/.  ptr  mm.  f>»f  p--'* »'» 
vowj  aud  3000/.  per  ann*  at  his  deatij^  the  piaiiitift'  the  hu/i?and  ^^^*^'^^J^^ 

H  3  Jhsu/d     ' 
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tho*  F.had  Jhould  purchafi  and  fettle  8oo/.  per  ann.  part  of  the  intended  2000  f^ 
not  u  yet  on  the /aid  Ai,  fir  life j  ^c.  The  marriage  was  hadj  Sir  G.  S« 
.  gj'chafed  jjgj  before  any  fettlemeht  of  the  800 1.  per  ann.  but  the  1200 1, 
year  u^  *  P^^  ^i'^'^'  ^^^  fettled,  as  agreed,  foon  after.  The  wife  died  with$ut 
ihouJdbetio^f ;  F.  brought  hls  bill  fot  the  3000 1.  per  ann.  Lord  Chancellor 
picjudjccto  ^jj^  j^  appeared  that  there  was  no  defign,  furprize,  or  unwary 
fhould  ukc*  wording  the  articles,  and  that  the  plaintifF  was  to  do  die  precedent 
his  own  aft  J  that  this  article  was  penned  in  a  different  manner  from  the  other 
time  for  do-  articles^  becaufe  the  other  things  therein  mentioned  had  a  time  pro^ 
*-"*.llJ  !^.   fixed  for  doin^  them  ;  but  there  was  no  determinate  or  fix*d  time  for 

a  great  ma-  •'-,.,.*',  /..  i/*/  //• 

ny  exprcf-  fettling  this  3000  /.  per  ann,  for  that  was  to  be  after  the  purchafe 
fi<^ni  of  this  i^nd  Mt/ement  of  800 1.  per  ann.  and  'twas  uncertain  when  that 
Sir  gVs*"  would  be,  and  it  does  not  appear  that  the  parties  came  to  a  new 
vicreptovtAt  agreement^  or  difpenfcd  yf'ixh  the  performance  pf  the  articles  on  the 
and  were  in-  part  of  the  plaintiff,  but  *twas  a  condition  precedent  which  can't  be 
by '^faimiTs  difpenfed  with  in  equity.  If  the  articles  had  been  fo  penn'd  d^at 
counfclto  each  party  had  depended  on  the  mutual  covenants  of  each  other, 
be  in  nature  there  might  be  fome  colour  to  relieve  the  plaintifF,  becaufe  in  fuch 
tonl'vrfth"  ^^^^  ^^  father  might  have  recover 'd  damages  at  law,  without 
the  per-  averring  the  performance  on  his  part,  but  otherwife  where  a  cove- 
ibrmance  of  nant  is  penn'd  by  way  of  condition  precedent  fo  as  no  adllon  lies  at 
**^P*"®^  common  law,  without  averring  performance.  'Tis  true,  if  the 
ment^'ut  plaintiff  had  fuch  2.  legal  advantage  by  the  penning  this  covenant, 
jord  chan-  perhaps  this  court  would  not  have  reftrain'd  him.  Had  the  wife 
^^dh^'ff^\ ^^^«  living,  or  left  iffue,  there  might  have  been  fome  ground  for 
Ch.  J.  and  relief,  becaufe  the  equity  of  the  contra^  had  been  Jiill  fuhfifling^  but 
Montague  as  it  IS,  thc  wholc  rcafon  of  the  contra£t  is  difTolved,  and  the  plain- 
r***^d  If"'  ^^'^  ^^^^''s  not  any  lofs,  but  only  the  difappointment  of  his  reafon- 
opinfons  *^"fonable  hopes  and  exped^ancy.  The  bill  was  difmifled.  *  Fin.  R, 
♦gainrt  the   445.  Pafch.   3:1  Car,  2.   Lord  Feverfham  v.  Watfon  and  Sands. 

plaintiff;  *      ^ 

becaufe  what  was  to  be  done  was  in  nature  of  a  condition  precedeiity  aqd  ought  to  haye  been  wholly 
done  before  defendant  was  obliged  to  do  what  was  to  be  done  on  his  part.  ,  ,  Sicin.  287.  S.  C.  cited 
per  Hutchins  commifli"ncr|  as  fallows,  \\i.  That  upon  the  marriage  of  a  daughter  of  Sir  Geo.  Sands, 
thc  Ute  E.  pf  Fevcriham  was  to  have  by  agreement  3000 1.  per  ann.  when  thc  prefcntlord  cverfliam 
Settled  icooi.  per  ann.  for  a  jointure  j  the  eilate  in  pofTeilJon  of  the  lord  Fev<;ribam  was  nothing  bvt 
^oldenby,  which  is  about  8col.  per  ann.  but  he  had  penfions  in  Ireland  to  ccmmcnce  in  futuro, 
which  being  fold  would  amount  to  what  would  piirchafe  2000 1.  per  ann.  Thc  marriage  took  efie^, 
and  afterward*  thc  Ld.  Texcrjham  loas  upon  treaty  to  fell  bh  ^enfionSf  in  order  to  the  turd  a/iitg  and 
jettittfg  the  ^000 1.  per  ann.  the  then  lord  Fevcriham  l^e^ring  of  jt  told  him,  that  thcie  penfions,  not 
being  in  poluirion,  they  would  not  fell  for  fo  much  as  when  they  came  into  pofleHion,  and  fo  ad'vijed 
him  not  to  part  "juitb  t  hem  yet  j  and  he  accordingly  forebore,  and  then  his  wife  dies  \  and  the  then  lord 
Fevcriham  dies  ;  and  the  prefent  lord  Fevcriham  prefers  his  bill  agamil  Mr.  Watfdn  who  married  the 
other  liiter,  and  was  the  daughter  and  heir  of  i^ir  Geo.  Sands ;  And  it  was  decreed  in  B.  R.  and  aftei> 
wards  affirmed  in  thc  Houfc  of  Lordi,  that  the  lord  Fevcriham  ihould  have  an  execution  of  thc  fir^ 
agreement,  and  that  this  «u  tfi  a  difpenfation  in  Sir  Ceo.  Sands  of  thc  agreement  for.th^  prcfcnt,  which 
/hould  not  prejudice  the  lord  Fevetiham* 

*[  9?  ] 

Conditions       6.  Conditions  fuhfequcnt  need  not  he  Utcralh  psrformcdy    where 

thafa"e*to'  ^^^  ^^^  '^  ddvefl  an  cjiate,  but  equity  can  only  relieve  againft  con- 
defeat  an  ditions  fubfequent,  where  there  cart  be  a  compenjation  in  damages^ 
ribtearc     Per  Fin.  C.  Vern.  R.  83.     Mich.  1682.     Pcpham  v.  Bampfield. 

not  favour- 
ed in  law.     And  if  the  condI:i:>n  leccmei  imfcj[jlb(e  hy  tit  afi  of  God ^  the  c:late  ihnll  not  be  defeated  or 
forfeited,  and  a  court  oi  equity  may  rcUc\c,  to  prevent  thc  ocrclting  of  an  cilatc,  but  not  tj  give  an 
eilate  that  never  veiled.     Per  Holt  Ch.  J.  2  Vern.  339.  Hill.  1697.  in  cafe  of  C-ir)- v.  Bcitle.        * 
S.  F.  bj  HoU  Ch.  J.  IX  Mod.  iS^.  in  calc  of  Ccrty  v.  Falkland,  b.  C.  in  Cane. 

7.  A.  dc-r 
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7.  A.  devifed  lands  to  B.  and  C.  in  truft  for  J.  S.  on  condition  that  ii  Nfod. 
the  father  of  J.  S.  Jbould  fettle  on  J.  S.  2  thirds  of  the  ejate  fettled  ^^t^  IV^* 
by  the  grandfather  on  the  father ;  the  eft  ate  fettled  by  the  grand-  ^oit  Ch.  j. 
btherwas  0000 1.  per  ann.     The  father  devifed  all' his  eftate  to  as  th^  cafe 
J.  S.  but  fubje£l  to  debts  and  legacies,  but  in  efFeft  made  no  fet-  ot'j'opham 
tlcment  otherwife  (for  tho*  he  made  one,  yet  'twas  with  power  of  ^J^^j  rel^orts 
revocation,  and  he  actually  did  revoke  it.)  North  K.  decreed  that  itth«s,  vir. 
if  on  reference  to  a  mafter,  it  (hould  appear  that  after  debts  Sec,  \!^^'^y'' ^^ 
paid  2  thirds  remained,  that  'twas  a  good  performance,  and  on  re-  ^^^^  \^  ^j^" 
hearing  faid,  the  diiFerence  was  whether  this  cafe  lay  in  cofnperfation  Hit-Jn  he 
or  not,  for  where  arecompence  can  be  made,  this  court  will  rc-y*^'""'^</* 
licve  againft  fiich  a  condition,  and  declared  if  a  compenfation  was  'of'^jX^l^i'u 
made  by  the  willy  he  would  relieve  againft  the  breach  of  the  con-  hh  heir.  He 
dition;  but  if  a  fuificient  compenfation  was  not  made,  he  would  ^^"^  "o^^^^ 
then  confider  farther  of  it.     Vern,  79.  pi.  7?.  Mich.   1682.  &  ^^J.^^j^^Z'r 
167.  pi.  159.  Pafch.  1683,     Popham  v.  Bampneld.  Ws  /« thi 

value  of  2 
third*  to  dffcend,  and  this  was  held  in  equity  to  l>e  a  fufEcient  performance  of  the  will.     Becaufe 
tbt  relator**  defign  soai  J^thjied  thereby,  it  being  to  make  Sir  F.  P.  a  good  hu/bimd  to  provide  for  his 

fO&JUltfm 

8.  Devife,  that  if  his  daughters  /hould  releafe  to  his  heir  their 
right  to  certain  landi,  he  gave  them  2000  /.  a-piece  on  condition  they 
Jhould  releafe  &c.  The  land  to  be  releafed  was  not  worth  500  I. 
One  of  the  daughters  died  before  any  releafe  given ;  ferjeant  May- 
nard  urg'd,  that  there  was  a  difference  between  a  condition  in  the 
giving  a  portion,  and  a  portion  given  upon  condition ;  for  that  in  the 
former  cafe  the  portion  never  arifes  unlefs  the  condition  is  per- 
formed ;  the  furviving  daughters  brought  a  bill,  which  was  dif- 
miHed  by  lord  C.  Nottingham »  but  on  a  review  and  a  demurrer 
North  K.  inclined  to  over-rule  the  demurrer,  and  faid  that  in  all 
cafes  where  the  matter  lies  in  compenfation^  be  the  condition  prece- 
dent or  fubfequent,  there  ought  to  be  relief;  and  by  agreement  the 
figning  and  inroUing  the  decree  was  fet  afide,  and  the  caufe  to  be  [  93  3 
heard  d^  integro.  Vern.  222.  pi.  221.  Hill.  1683.  Hay  ward  v. 
Angell. 

9.  One  having  3  daughters,  devifes  land  to  his  eldejl^  upon  con* 
dition  that  Jhej  within  6  months  after  his  deaths  pay  certain  fums  to 
her  2  other  Mers,  and  if  Jhc  failed^  then  he  devifed  the  land  to  his 

Jecond daughter  on  the  like  condition  &c.  The  court  may  enlarge  the 
time  for  payment,  tho'  the  premifles  are  devifed;  and  in  all  cafes 
that  lie  in  compenfation^  the  court  may  difpetife  zuith  the  timcy  tho* 
even  in  cafe  of  a  condition  precedent.  2  Vern.  222.  pi.  202.  Pafch. 
1691.  Woodman  v.  Blake. 

10.  If  an  cftate  is  to  veft  on  the  intermarriage  of  A.  and  B.  and 
the  condition  becomes  impoffible  hy  the  atl  ofGod^  as  in  cafe  A.  had 
died  within  3  years  limited  for  the  marriage,  or  foon  after  the  death 
of  the  teftator.  Holt  Ch.  J.  thought  the  eftate  would  never  arife» 
and  that  there  would  be  no  relief  in  that  cafe.  2  Vern.  340.  Hill. 
1697.  in  cafe  of  Cary  v.  Bertie. 

11.  Where  a  condition  is  precedent  to  the  vefting  of  an  eftate,  ^Vf'rn.^-q, 
chancery  cannot  relieve  in  cafe  of  non-performance -,  other  wife  ias.c  &s.p' 
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'^5*  ^-  ^  cafe  of  Tiforfetiuri  for  which  a  Taluadon  can  be  made  and  compeil« 
HoitcLj.  ^^ion  given,  i  Salk.  231.  pi.  10,  Hill.  9  W,  3,  in  Cane*  Bertia 
*-»  Ve/n.'  V.  Falidand. 

tj.Popham 

▼.  BAmfield,  S.  P.  u  to  die  vf fting  per  Finch  C.  who  Teyi  it  was  fo  Tukil  in  lond  Fcvcrfhaiqi*!  caiil 

here,  tho*  the  lordf  afterwarda  reverfed  that  decree. 

12.  A  leifed  in  fee  having  three  daughte^^  devifii  U  truftets  U 
eonvey  to  the  ildefty  ifJbefialTpay  6000  /.  to  her  ^ftjlers  in  6  months^ 
and  if  (be  fhall  not,  then  gives  the  liie  pn^emption  fbr  the  fanm 
time  to  tbi  2//,  and  if  fhe  ihall  not  to  the  3d ;  the  money  jnuft  be 

?id  pundually  at  the  time,  and  equity  will  not  enlarge  it*  MS, 
ab.  February  7th  1705,  Maftonv.  Willoughby. 
X3«  I  give  and  bequeath  to  E.  V*  xoo  1.  to  be  paid  him  within  6 
months  after  he  Jhallhaveferved  his  apprenticejhip\  he  ran  away  from 
his  apprenticefl)ip  and  eUed  \  the  queftion  was,  whether  the  legacy 
was  to  be  paid  to  his  reprefentative  ?  decreed,  that  Aejerving  ap^ 
prentice/hip  is  not  the  condition  annexed  to  die  legacy,  but  onfy  an 
appointment  when  it  Jball  be  paid^  and  the  radier,  for  if  £•  V.  had 
died  before  expiration  of  bis  apprenticefhip,  his  reprefentative 
would  have  been  intitjed  to  the  legacy.  MS.  Tab.  July  26.  J7I2» 
Sidney  v.  Vaughan. 

14.  In  a  marriage  fettlement,  a  power  was  lodged  in  truftees  to 
raife  3000/.  for  a  daughter j  to  he  paid  her  at  the  age  j/'ai,  or  day 
§f  marriage^  which  Jhould  firjl  pappen^  when  C  and  his  wtfejhould 
die  without  ijfue  male^  and  in  the  mean  time  an  100 1,  per  ann.  to 
Ijc  pali  her  for  her  maintenance  j  refolvcd,  per  lord  Ch,  Cowper, 
upon  the  authority  of  the  duice  of  Soutluimpton's  cafe,  that  the 
wordf,  when  C.  and  his  wife  ihould  die  without  ifllie  male, 
amounted  to  a  condition  precedent ;  and  that  tlie  time  of  raifmg 
the  portion  did  not  commence  when  one  of  them  fhould  be  dead 
without  ifTue  male,  and  the  other  be  tenant  in  tail  after  poffibility  of 
iffue  extind,  but  johen  both  of  thetnjhould  be  dead  tuitbout  iJfue  male^ 
It.  Mod.  314.  Pafch.  I  Geo.  i.  Champney  v.  Champney* 

15.  Equity  will  not  relieve  againfl  die  breach  of  a  condidon  pre^ 
cedent  where  the  damages  accrued  are  contingent^  and  cannot  b( 
9ftimated.    MS.  Tab.  1723.  Sweet  v.  Anderica* 


r  94  J  ^^)  What  fliall  be  faid  a  Condition  againji  Lau\ 

[  And  Pleadings.  ] 


See  Tit 
Biony 


Tit.  551-  [i.  T  F  the  condition  of  an  obligation  in  which  A.  is  bound  to  B, 
7  (^)  ^  i?,  that  whereas  A.  in  a  fhort  time  is  to  be  prcfented,  infti- 

tuted,  and  indu£led,  to^  the  church  of  D.  if  A.  after  his  admiilion, 
inftitiJtton,  and  inJudion  to  it  at  all  times  upon  requeft  of  B.  his 
executors  or  adminiftrators,  rejigns  the  faid  rectory  and  church  to  the 
ordinary  or  guardian  of  the  fpintualities  for  the  time  being,  by  whieb 
h.  his  heirs  or  aj/tgns^  patrons  of  the  fr.ld  church,  may  prefent  de 
novc  to  the  fuld  cf.  Trch^  difchargcd  of  all  the  charges  and  incum- 
brances made  or  fufftred  by  A.  this  is  a  good  condition  of  itfelf 
witUut  avcrttunt  that  it  iva  for  afmctiiacal purfofe.  Mich.  14  Car. 

between 
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ktwem  Car^  mi  Yio  adjudged  upon  z  demurrer*    Zntratur  HiH 
13  Car.  Rot.  445.  And  another  a^ion  between  the  fame  parties, 
i^u(%ed  the  fame  term,  upon  the  like  condition*    Intratur  HilL 
13  Car*  Rot.  438.  432.] 
[a.  S§  if  the  condition  of  fuch  obligation  be,  thaihi^  after  inftU  See  Tit.SI« 


MiMi  and  induHion  into  the  f aid  churchy  Jhallat  all  times  after  9rdi'  ^^^y  ^) 

narify  be  nfieUntj  and  ferving  the  cure  of  the  faid  benefice,  without  f '  ^^  ^^ 

a^enct  by  00  days  in  any  one  year  during  the  time  he  fhall  be  par-  Wood  aiU 


ion  of  the  faid  church ;  this  is  a  good  condition  without  any  aver-  ^^  ^^^ 
neat  taken  to  bcfor  zny  Jimmiacal  purpofe.     Mich.  14  Car,  B.  R.      ^' 
between  Carey  and  Teo^  adjudged  upon  demurrer.    Jntratur  Hill* 
13  Car.  Rot.  444.  J 

[3.  If  the  fberiff  of  a  county  makes  B.  his  under mjheriff^  and  Mo.  $5^. 
takes  a  covenant  from  his  under t-lherif!^  that  he  will  net  ferve  ex^  P''  >i7S* 
emtians  without  his fpecial warranty  this  Is  a  void  covenant,  becaufe  cor^iviAi. 
it  is  ^ninft  law  and  juftice,  in  as  much  as  when  he  is  made  under-  But  fee  Tit, 
iherifi^  he  is  liable  by  the  law  to  execute  all  procels,  as  well  as  the  umier-iheriff 
fljcriff  is.    Hobart's  Reports  18.   Tr*  12  Jac.  B.  R.   between  ^^^X'ii^ 
J/«rti0tfji^£y9i;,  per  curiam.]  tbcic. 

4.  Jf  W,  be1)0und  in  a  bond^  that  if  hi  recovers  again/l  P,  certain 
Umds  at  the  cefis  efj.  AT.  that  then  he  fi)aU  infeeff  the  faid  %  N.  the 
bond  is  void,  and  the  plaintiff  ihall  not  recover;  per  BellL  Con-» 
traffv  it  feems  of  a  condition  impejibie*   Br.  Obligation,  pi,  2 1,  cites 

42  E-  3»  6. 

5*  A  man  was  beund  to  another  that  ht  Jheuld  not  ufe  bis  art  in 
/>•  fuch  a  villy  by  a  certain  time*  Hull  faid,  if  the  plaintiff  had 
been  prefent  he  fliould  go  to  prifon ;  the  caufe  feems  to  be,  becaufe 
the  bond  is  againft  law.  Br.  Obligation,  pi.  85.  cites  2  H.  5.  5* 
$bA  Fitxh.  imprifonment  r4. 

.  6.  Bond  tofave  hamdefs  againft  all  men^  or  againft  all  the  world, 
k  void.    At%^  Godb.  912.  cites  8  £*»  4. 13*  2  H.  4.  9.  7  H.  7. 

^  The  uhder-marfhal  took  a  bond  of  one  in  execution,  and  of  a 
ibanger%/a  indemnify  from  efcapes^  and  then  he  let  the  prifoner  at 
large^  The  court  agreed,  that  the  condition  was  againft  law,  and 
the  obligatioi)  void  by' the  flat.  23  H.  6.  cap.  10,  though  the  marfhal 
is  not  named  therein.  Cro.  £.  66.  pi,  I2.  Mich.  29  &  30  £Iiz« 
fi.  R.  Bracebridge  v.  Vaughan* 

8.  A  bond  was  conditioned^  that  if  the  obligor  Jhall  from  hence foi-th^ 
during  tie  natural  lives  of  him  and  the  faid  jl,  account  of  ufe^  and 
maintain  the  faid  Alice  as  bis  lawful  wife^  to  all  conflrudVions  and 
purpofes,  &c«  then  this  obligation  to  be  void,  or  eife  to  fland  in  full 

force.  The  defendant  pleaded^  that  btfore  the  faid  A.  was  efpoufed  to  [  95  J 
i/«,  fi>e  was  married  to  one  Hawle^  who  isjlill  livings  and  therefore 
the  defendant  could  not  ufe  and  maintain  her  as  his  laiuful  wife  \  and 
upon  demurrer  the  whole  court  held  the  jufliBoation  good,  becaufe 
the  condition  was  againft  the  law  of  God,  and  fo  the  obligation 
void ;  and  that  he  is  not  eftopp'd  by  calling  her  his  wife  in  the  ob- 
ligation to  plead  this  fpecial  matter.  Mo.  477.  pi.  683.  Mich.  39 
&  40  £Iiz.  Prat  v.  Phlanner. 

9.  Condition  was,  that  the  obligor  ^02/Af  he  always  ready  to  give 
evidence,  and  teftify  the  truth  in  any  of  the  queen* s  courts^  in  all 

5  things 


95  CimDitien. 

things  which  Jh$uU  be  demanded  of  him  on  the  part  of  the  ohligee^  upon 
reafonable  requefi^  and  his  charges  borne ;  and  that  he  Jhould  not  hurt 
cr  endanger^  or  mole/l  the  ^  obligee  in  his  lands  or  goods  by  reafon  of 
any  thing  whatfoever.    Upon  a  demurrer  the  court  held  the  condi- 
tion good,  and  not  againft  law ;  for,  as  to  the  firft  part,  if  he  had 
not  been  oUiged  thereto,  he  is  compellable  by  the  law ;  and  the  laft 
part  (hall  be  intended,  that  he  (hall  not  hurt^  &c.  tortioufly^  but  is 
not  to  reftrain  him  from  purfuing  the  obligee  for  felony,  or  upon 
any  other  juft  caufe.     Wherefore  it  was  adjudged  for  the  plaintifF 
without  argument.  Cro.  £•  705.  Mich.  41  &  42  £liz.  B.  R.  Dob* 
fon  V.  Crew. 
l^txWaritn      iQ.  Bond  tojheriffto  be  a  true prifoner,  or  to  pay  for  his  eating 
^Sth^^'a-  ^^  drinking^  the  condition  is  wholly  void.     10  Rep.  100.  b.  Miclu 
TaMof/r^- 10  Jac.  in  Beawfage's  cafe. 

mlnfier  may 

take  bond  for  4iet,  frc*  Het.  X46.  Harris  t.  Lea, 

11.  lizjherifftake^  a  bond  for  a  point  againft  the  23  H*  6,  and 
alfofor  a  dut  debt^  the  whole  bond  is  void.  Hob.  14.  pi.  25.  Trin. 
J  2  Jac.  in  cafe  of  Norton  v.  Symmes. 

12.  Bond  to  fieriff for  fees  before  he  had  done  his  office  is  void  for 
that  very  reafon.  Aqudged.  Lat  20.  Pafch.  2  Car.  Empfon's 
cafe. 

Jo.  341  pi.  I  J,  Condition  to  pay  money^  if  obligee  will  procure  him  to  be  rec^ 
ridge^f  "**"  tor  of  a  churchy  is  unlawful.  Cro.  C.  361.  Pafch,  11  Car.  B.  R, 
Mackaiiey«  Mackallar  v.  Todderick. 

S.  C.  ad- 

judgpi  accordingly,  and  fo  a  judgment  given  an  the  cwirt  of  the  Tower  of  London  was  reverfed. 

The  defend-  i/^  A  gift  or  devife  on  condition  not  to  marry  \  yet  the  donee 
JSt  a  b^n?  ^^  ^^^^  *^  ^  benefit  of  the  gift,  &c.  as  if  no  fuch  condition  was 
in  Cuit  a-  annexed  thereto.  But  had  it  been  not  to  marry  any  of  fuch  a  town^ 
gainft  the    it  woukl  be  good.    Arg.  2.  Show.  352.  Pafch.  36  Car.  2. 6.  R. 

•laintifi*, 

having  mamcd  her,  that  |>romifed  not  to  marry  without  the  confcnt  of  friends  3  ordered  not  to  pro« 

ceed.    1  oth.  S8.  cites  3a  £lia.  Pearcy  ▼.  Bardolf. 

Comb.  111.  j^,  A  bond  was  conditioned  not  to  buy  Jheep^s  feet  of  any  but  y/. 
the^courf  ^^  ^*  ^'^  "^^  ^°  ^^^^  above  fuch  a  quantity^  This  is  plainly  reftric- 
was  dearly  tive  of  trade  and  void.  Show.  2.  Pafch.  i  W.  &  M.  Thompfoa 
of  opinion    y.  Harvey. 

that  it  tend. 

cd  to  a  monopoly,  and  gave  judgment  for  the  defendant. 

Comb.  T»2.  i5.  There  is  a  difference  between  bonds  void  hy  patute^  and 
by  HoitCh!^^^^  which  are  void  by  common  law^  becaufe  of  the  unla^fuhicfs  of 

J. s.  p!  the  condition ;  as  a  bond  not  to  profecute  afelon^  and  in  the  latter 

pcrPowclj.  cafe  an  averment  Ihat  the  bond  was  given  upon  an  unlawful  conoi- 
Incaftof^  tion  may  be  good,  if  it  be  conji/ient  with  the  cofidition.     Show.  2. 
Hacket  y»    Pafch.  I  W.  &  M.  Thompfoi>  v.  Harvey. 
'^'^7'  17.  Bond  to  inforce  marriage  order'd  to  be  deliver'd  up,  for  that 

marriage  ought  to  be  free.     2  Vcrn.  102,  pi,  97.  Trin.  1689.  Key 

V.  Bradibaw. 

18.  In 
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18.  In  debt  on  bond  by  adminlftratrix  of  a  fberifF,  it  did  nQt  ap^ 
fear  either  in  the  writ  or  declaration  that  he  was  fheriff^  for  the 
words  nuptr  vicecomeSy  &fr.  were  omitted  \  the  dcfendznt  pleaded  the 
Jlatute  that  the  bond  was  taken  colore  offlciiy  &c.  The  plaintiff  ia 
her  replication  fet  forth  a  latitat  brought  againft  W,  R.  and  the  r/- 
tunty  and  the  arrejl  by  her  intejiate  adtunc  vie.  &fr,  and  the  band 
given  for  appearance^  Sec,  Upon  demurrer  it  was  refolved  that  the 
writ  and  declaration  were  ill,  becaufe  the  plaintiff's  intedate  was 
;iot  therein  named  nuper  vicecom«  &c,  I  Lutw.  619.  Mich.  13 
W.  3.  C.  B.  Prince  v.  Compton* 

19.  A  bond  conditioned  to  commit  maintenance  is  void.     Arg.  i  j« 
Mod,  93.  Mich.  5  Ann.  B.  R. 

20.  A  bond  tojave  B,  harmUfs  from  an  unlawful  a6i  already  done  It  Is  a  joo* 
is  not  void,  but  is  an  undertaking  to  bring  him  off;  per  Holt  Ch.  ^f!^^^  ** 
J.  II  Mod.  93.     Mich.  5  Anna:    B.  K*   in  cafe  of  Hafket  yJhl!^ft 

Tilly*  fr^maUtht 

ill  things  I 
hizt  dtne,  for  that  is  no  eocouragemeat  for  me  to  do  any  more  111  anions  ;  hut  you  are  not  to  fave 
xne  harmlers  from  all  the  ill  aSlons  which  1  Jball  doy  ibr  that  i»  an  encouragement  to  me  to  do  Ul 
thinly  whkh  U  againft  the  law)  per  Holt  Ch.  J.     Hulc*s  Rep.  203.  In  cafe  of  Hacketv.  Tilly. 

ai.  Bonds  rejlraining  a  man  as  to  the  exercife  of  his  trade  haye  been  But  where 
held  void :  hut  a  prom^e  upon  confideration  has  been  held  good.  See  covenant  « 
Tit.  Aftions  (T)  pi.  6.  &  Tit.  Trade  (F),  proimfc,ii 

entered  i$iu 
n^  afair^  juft^  and  reafonable  confideration,  and  with  no  ill  inteatlooy  it  Is  good,  and  the  difference 
U  between  thofe  fo  enterM  into  and  fuch  as  are  upon  no  conjiderationy  or  a  v'uious  cne,  whether  it  be 
by  bond,  covenant,  or  promife,  the  former  will  be  good,  but  the  latter  void ;  and  tho*  fuch  bondv 
containing  no  reafon  or  confideration,  is  void  prima  facie,  yet  >vhcrc  the  condition  ajfignx  a  }yfi  anM. 
Jait  reaf'.ny  tSc  bond  is  good  until  that  rcafoo  can  be  falfified  \  and  therefore  a  bond  reib-^iiaiog 
trade  *  all  <n.*er  England  is  void,  becaufe  fome  place  may  be  found  not  to  the  prejudice  of  the  obLgee* 
10  Mod.  1 30.  adjudged,  Michell  Vt  Reynolds.  A\  an  apprentice  taken  ivithout  money  may  be 
t?o'jnd  to  pay  a  reafonable  fum  of  money  in  cafe  /he  injiru^  others,  or  fet  up  within  half  a  mile  tifbtr 
mfireju  Wood's  Inft.  51.  cites  anno  1727  in  parliament,  Checfman  v.  Nainby.  MS.  Tab.  S.C. 
the  bond  was  not  to  exercife  the  trade  within  half  a  mile  of  the  pl'aintift^  and  held  good^  the  coaiideca- 
(ion  being  recited  on  the  bond. 
*  But  within juch  a  dijiana  ofbif  majer  is  a  ^ood  agreement.    Ibid.  138. 


(X)  JFbat  condition  (hall  be  faid  ag^inji  Law ;  and 

what  fliall  be  void.     And  e  contra.  sce(U)s.p. 

fi.  /^^Ondition  of  an  obligation  to  releafe  and  fet  over  an  o^ce  for^'*^^^^' 
^^  the  war  in  Calais  to  whomfoever  he  p/eafesi  the  obligation  ^"^^''l^'^J* 
is  void ;  but  there  the  principle  cafe  is  to  whom  it  iball  pleafe  the  4. 14.S.C. 
lientenant ;  and  it  fccms  this  is  good ;  but  Br.  intends  the  obligee.  *  s.  p.  ad- 

icV    A    we  1  mitted.— • 

15  n.  4.  1 5.  J  Br.  Lieu  pL 

32.  cites  S.  C.  8c  S.  P.  admitted* 

I2.  Condition  to  renounce  an   adminijhation  is  good.     15  E.  ?'•  Con<li- 

.^^^^  tions,pl.65. 

4*  3-- J^       ,  .  ...  .  .       .  f       ^*""  s.  c. 

[3.  Condition  to  do  a  thing  which  will  be  maintenance  is  voidy  as  Cart.  219. 

to  uvc  J.  harmlefs  from  fuch  an  appeal  of  robbery  that  B.  hath  230.  Mich, 
againil  bim ;  this  is  againft  law.     18  E.  4.  28.]  s.V.  adi^t. 

tei  per  Cur.  ifl  cafe  of  Pearfon  v.  Humes. 


J 
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*  Br.  Coo*  [4.  The  condition  of  an  obligation  was,  that  ifibi  ihTtgei  in  am 
«*^cXtei^^'  tf5/«f  inibenameofC.  recovers  againft  R,  at  the  coftsof  the  ohligie^ 
S.C.  f  Br.  C^JbouU  infeoff  him  of  the  land*,  and  if  he  does  not  infeoffhim,  dliea 
Condition,  the  obligor  Jhall  be  hound  by  the  obligation  /x  20  /•  This  is  a  condi- 
Sc  &s?  tion  againft  die  law ;  for  it  is  maintenance  ♦  4a  E,  3.  6.  b.  Qujerfe 
adndcted*  *  but  after  f  23*  the^  condition  is  admitted  good  \  for  the  defendant 
990^^ —   had  other  matter  to  help  him.J 

7itsb.Btnc, 

fL  9a  cites  S.  C.  accordingly, 

r^^^^'^      [5.  J  tenth  granted  by  the  clergy  to  the  king,  provifo  that  m 

•  FQI.41S.  parfw  (♦)  that  is  indited  in  the  court  of  die  king  fl>all  pay  any  fine  i 

Scc7n)p1.  ^  '^  *^^  ^^^^  ^^  '^^  '^^^  '^^  difcharged  of  the  tenth  j  and  a  good 
9m  s.c.      provifo.  21  E.  4.  46.] 

[6.  Lcafe  for  life  upon  condition  that  if  the  Uffet  mafties  vntbout 
licence^  he  (hall  re-enter,  is  a  good  condition.  43  £.  3.  6.] 

7.  When  a  condition  is  void  by  the  maxims  of  the  lawy  'tis  as  fully 
void  to  every  intent  as  if  it  were  made  void  by  ftatute.  Dodl.  aid 
Stud.  L.  I.  Cap.  24, 

8.  Bond  for  appearance  on  attachment  out  of  Chancery  is  void, 
becaufe  the  defendant  was  not  bailable  on  the  attachment.  3  Le. 
2o8.  pi.  269.  Mich,  33  Eliz.  C.  B.    Blahd  v.  Riccards* 

^^*A^'  !33«  o.  Bond  by  a  baron  with  condition  to  infeoffhis  wife.  The  con^ 
Mfeof  *"  ^tion  is  void  and  againft  law,  becaufe  it  is  contrary  to  a  maxim  iu 
Browning  v.  law>  and  yet  the  bond  is  good.     Co.  Litt.  206,  b« 

Bccfton. 

fdtx.  192.  10.  Obligation  by  hufl)andman  not  to  fow  his  landy  is  againft  diQ 
©fTcwe^    common  law.    Per  Curiam,  n  Repl  53.  b.  Mich,  19  Jac, 

l)9Bt  cites  7  £.  >  65.  [b.  pi.  67.  per  Paxn.] 

II,  The  baron  entered  into  a  bond  conditioned  not  to  Jell  his 
wife^s  apparely  and  in  debt  brought  thereupon  it  was  objedted  that 
this  was  againft  law,  becaufe  it  is  contrary  to  the  liberty  of  the 
baron ;  but  Coke  Ch,  J.  held  it  clearly  good.  RolL  Rep.  334.  pK 
43*  Hill,  I3jac.  B.  R.  Smith  v.  Watfon. 
Co,  Litt.  12^  If  a  haron  binds  himfelf  to  a  ft  ranger  to  pay  20  /•  a  year  to  bis 

ao6,  b.S.P.  ^^^^  ^jg  jg  go^  without  doubt ;  per  Coke  Ch.  J.  Roll.  Rep.  334, 
pi.  43.  HilL  13  Jac.  B.  R.  in  cafe  of  Smith  v.  Watfon, 

13.  If  in  cafe  upon  23  H.  6.  13.  or  the  ftatute  of  ufury,  tho 
condition  of  the  bond  iliould  recite  fome  matter  that  makes  the  bond 
good,  yet  if  in  truth  the  contract  were  ufurious^  or  the  condition 
not  within  the  ftatute,  and  that  be  pleaded^  it  will  avoid  the  bondt 
and  the  eftoppel  too.  Hard.  465.  in  pi.  3.  Trin.  19  Car.  2,  in 
Scacc. 
L?v,>09.  14.  The  Houfe  of  Commons  had  voted  one  Wogan  guilty  of  high 
Norfolk  V,   ireafcny  and  the  plaintiff  being  ^ferjeant  at  arms  attonding  upon  tho 

and*though'  ^^^{h  ^^^  ^^  ^^^  '^  ^^^'  '^'^  ^^^^  cuflody<^  who  being  taken  into  cuf* 
the  ferjranc  tody  by  virtue  of  that  warrant,  the  defendant  entred  into  diis  bond  to 
at  arms  of  (hg  plaintiff",  conditioned  for  the  faid  tVogan^s  appearance^  who  did 
^^^j^^j^g  not  appear ;  and  hereupon  debt  being  brought,  the  chief  queftion 
h  act  within  upon  a  demurrer  wa^^,  whether  this  was  a  void  bond  or  not  ?  And 
the  Sut.  23  per  Curijun  it  is  void  by  tlic  common  kw,  for  it  was  entred  into  for 

eale 


Contittfoit.  j:  gf 

eafe  and  (sLVo\it  of  the  prifoner ;  and  it  is  no  more  than  a  bond  to  a  ^  g.  yet  5f 
IherifFto  anfwer  for  an  efcape*    And  here  Wogan  was  taken  into  he  takes  a 
cuftody  for  treaibn,  for  which  he  could  not  be  bailed ;  othecwife  if  ^^^  ^ot  en- 
it  were  for  an  ofFence  bailable*     Hard.  464,   465*   pi.  3.  Trin.  ^^'ir'^'li 
19  Car.  2.    Norfolk's  cafe.  fir  trtij^n'l 

and  thi» 
appean  opon  the  recardj  It  is  void  by  tHe  common  law.     i  LfT.  209  Pafch.  19  Car.  *  a  in  Scace. 
Norfolk  V.  Elliots       ■■   Raym.  6i.  Norfolk  v.  Aylmer^  S.  C>  aajomatur«  .  Keb.  391.  pi.  203. 

$•  C«  adjoniatur. 
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15.  A  bond  conditioned  to  perform  a  lye-law  has  been  ruled 
naught,  per  Hale  Ch.  J.  obiter.  Raym.  227.  Mich.  25  Cdr.  2* 
B.  S. 

16.  Bond  to  the  marjhal  to  be  a  true  ptifoner  is  good ;  but  not  to 
receive  or  take  any  thing  of  advantage  or  profit  to  himfelfj  and 
that  if  he  did,  the  bond  was  void  at  common  law.  2  Salk.  438. 
Mich.  9  W.  3.  B.  R.  Anon, 

17.  A.  having  a  wife  who  lived  feparate  from  him,  afterwards  If  f«ch  boM 
courted  and  married  another  woman,  who  knew  nothing  of  ^he^|*^^**^°. 
former  wife's  being  alive ;  but  it  being  difcovered  to  the  fecond  fJcond  wife 
wife  diat  the   former  was  alive,  A.  in  order  to  prevail  with  the »« a  rccom- 
fccond  wife  to  ftay  with  him,  fome  years  afterwards  gave  a  bottd  to  f^  "^^'jo'^ 
a  tniftee  of  the  fecond  wife  to  leave  her  1000 1.  at  his  death,  and  her, '"ana"* 
dies,  not  leaving  aflets  to  pay  his  fimple  contract  debts ;  if  this  che.ieunuri 
bond  had  been  given  immediately  on  the  difcovery,  and  they  had  ^'^'^^^^• 
parted  thereupon,  it  had  been  good;  but  being  given  in  truft  for  agoodb*ind. 
the  fecond  wifiy  after  fuch  time  as  Jhe  knew  the  jirfl  wife  was  livings  3  Wms's 
ana  f0  induce  her  to  continue  with  A.  this  was  woife  than  a  voluntary  ?'*|' 3^°* 
boni    3  Wms's  Rep.  339.   pi.  88.    Mich.  1734.    Lady  Cox's ''^  ^' ^' 
cafe. 

18.  Bondi  andcontrads  to  procure  marriage  are  void.  See  Tit. 
Marriage  (1)  per  Totum  of  Brocage  bonds  for  procuring  marriages. 

(Y)   The  Effcd  of  a  Condition  againft  Law. 

[l.  TY  ^feoffment  be  of  land  upon  condition  to  kill  J.  S.  this  con-  But  in  cafe 
^  dition  is  againft  law  and  void,  but  the  feoffment  //  goody^^^^"^^^- 
and  not  made  void  by  it.    Co.  Litt.  206.  b  ]  f;;'^«  "^^^ 

dition  the 
obligation  It  void  as  wxll  as  the  coaditlon.    Br.  Obligation,  pi.  45.  cites  2  £.4.  2. 

[2,  If  the  condition  be  to  'do  a  thing  againft  law,  the  obligation  Br.  Dettc, 
is  void.  2  H.  4.  0.  Co.  Litt.  206.  b.l  pi  5>-  c'^<^« 

Bff.  Coodjtloiii»  pi.  14m  citef  S.  C.  Fitah.  Obligation,  pi.  13.  cites  S.  C.  ■  Br.  Otilgatioii, 
pi.  acdtet  S.  C.  the  obllgacioo  and  condltiun  are  boib  void.  Br.  Condition^  pi.  127.  cites  4  H. 
7. 3.  S.  P.  by  Brian,  Ch.  J. 

fa.  As  if  it  be  to  nil  or  rob  J.  S.  2  H.  4.  9.  Co.  Litt.  206.  b.l      Br.  Condi. 

^^  .*  .     •  A        ucn»,pl.34. 

crtM  8.  C.  ■  I  Br.  Dette^pl.  51.  cites  S.  C— — >Fitzh.  Obligation,  pi.  13.  cltei  S.  C.  and  «  £.  4. 
anc  S£.  4<  Br.  Conditioner  pi.  55.  cites  19  II.  6.  67*  73.  -^6.  wh^^re  Ivi^tikham  fayt,  that  in  ra«:h 
caft  the  condition  is  Toid,  but  the  obligation  Cnglc.  But  Brovlc.  lij^,  QM«rc  inde^  for  he  favs  it 
(ceai  dtat  botb  ut  void. 

[+.  s. 


Br.  Condi-  [4.  Sa  if  it  bc  t9  fave  harmlifs  a  Jherijfif  be  embizzles  a  writ  that 
tkyns,pi.34.  he  hath  agaiiiil  him.  2.  H.  4.  9.] 

cites  S»  C.  ^ 

•—Br.  Dctte^  pi.  5i*cltes  S.  C.^— Fitzh.  Obligation,  pi.  13*  dtetf  S.  C. 

Br.  Condi-  [^.  So  if  the  Condition  be  to  fave  harmlefs  a  Oietifffir  thi  delivery 
^^^^*i\?^*  of  cattle  taken  in  TVithemam  to  one  of  the  parties^ .  for  the  flierifF  ought 
i— Br.D«tte,tokeep  them  till  &c.  2  H.  4.  gv  Com.  *Diverman,  64.  b,] 

fL  51.  cites 

S, C. Fitrh.  Obligation,  pi.  1 3.  cites  S.  C. S.  C.  cited  Hob.  14. 

*  This  is  mifprintedy  and  iHould  be  Dive  v.  Man,  alias  Manningham,  where  it  is  cited  by 
Ifofie  J. 

Bund  fbr  deliverancfc  of  goods  taken  in  IVithemam  Is  void.    l.ev.  209.  Pafch.  19  Car.  2.  per  Cur. 
cites  &H.  4*  9* 

C  99  3 

The  law  fS.  If  the  condition  be  for  doing  a  thing  that  is  malum  injiy  this 

^^na"'«  void»  and  makes  the  obligation  void.  Co.  Litt.  ao6.  b.] 

condition  sgainft  law  for  the  doing  of  any  sl&  that  is  malum  in  fe,  and  a  condition  that  concerns  not 
any  thing  that  is  malum  in  fe,  but  is  therefore  azainft  Imvj  bccauje  it  is  repugnant  to  the  jtatt^  er 
againd  lome  maxim  or  rule  in  law;  when  theretore  it  is  faid,  that  if  the  condition  of  the  bond  be 
againfl  law,  that  the  bond  itfelf  is  void,  the  common  opinion  is  to  be  underilocd,  of  condition  againA 
law  for  the  doing  of  fome  adt  that  is  malum  in  fe  ;  and  yet  therein  alfo  the  law  diftinguiihcs  }  as  if  a 
man  be  bound  upon  condition  that  htjha/l  kill  y.  S,  the  bond  is  void  ;  but  if  a  man  make  zfeeffment 
upon  condition  that  he  fhall  kill  J.  S.  the  eltate  is  abfolute,  and  the  condition  void.  Ca.  Litt.  2o6< 
k.-«S.  P.  by  HuitCh.  J.  Comb.  246.  Pafch.  6  W.  &  M.  in  B.  R.  in  cafe  of  Carpenter  v.  Beer* 

Hob.  14.  7,  Vl hen  feme  covenants  in  an  indenture  are  void  by  the  common 
ic(o\\cd  t'or^'^^'*  ^^^  Others  goody  an  obligation  made  for  performance  of  ail  the 
a/iatute  is  covenants  ^ands  in  force  forfucb  as  are  goody  but  not  for  the  other  \ 
A  ftria  law  J  ^1^/  if  any  of  the  covenants  are  void  by  flatute-taw  the  obligation  (hall 
^"on^hw  uil^^  void ;  for  all  the  other  covenants,  according  to  Colefhill's  cafe, 
\idcsacccrd-and  Tvvinc's  cafe,  in  3  Rep.  of  Coke.  Mo.  856,  857.  pi.  1175. 
lag  to  com-  Mich.  1 1  Jac  refolved,  in  cafe  of  Norton  v.  Syms. 

snon  reafon, 

and  having  made  th  .t  void  which  is  agatnft  law, lets  the  refl  (land,  as  is  14  H.  %,  fof.  *  15.*  •  .Godb. 
2X2.  pL  303.  S.  C.  adjomatur  ^  but  Coke  Ch.  J.  feem'd  clear  of  opinion  that  the  bond  was  void,  and 
faldhc  cr.nccivcd  it  had  been  adjudged  before  in  B.  R.  in  the  fame  Norton^s  cafe  v.  Chamberlain.  J 
'  Brownl.  64.  S.  C.  and  S.  P.  M<.d.  35.  pi  85.  Twifden  J.  faid  he  had  heard  lord  Hobart  fay,  that 
The  ftatute  is  1  kc  a  tyrant  in  fuch  cafes,  where  he  comes  he  makes  all  void  ;  but  the  common  law  it 
like  a  nurfing  father,  makes  Vv;id  only  that  part  where  the  fault  is,  and  prcferves  the  reft. 

•  Thisfcems  mifprintcJ,  for  25.  27.  Br.  Faits,  pi.  37.  cites  S.  C. 

Cites  •  Co.  g.  All  the  inilances  of  conditions  againft  law,  in  a  legal  fenfc, 
il+Palm.  ^^^  reducible  under  one  of  thefe  heads ;  ift.  Either  *  to  do  malum  in 
372.  Hob!  /',  or  malum  prohibitum.  2dly,  To  \  omit  the  doing  of  fomething* 
12.  Norton  that  is  tf  Jw/y.  3dly,  To  %cncourage  fuch  crimes  and  omij/ions.  And 
1  Fiuhli'it!  ^"^^  conditions  as  thefe  the  law  will  always,  and  without  any  re* 
obUiation,  gard  to  circumftances,  defeat,  being  concerned  to  remove  all 
ivBr.Tit.  temptations  and  inducements  to  thofe  crimes,  and  therefore,  as  i» 
f<^ndi''°"'  ^^^  ^"^^'  ^^^'  ^  II  fcoftment  (hall  be  abfolute  for  an  unlawful  con- 
t:ons]s4D  dition,  but  a  bond  void  ;  and,  confequently,  where  a  a'^ry  may  be 
318.— X  J  found  out  to  perform  the  condition  without  ^  a  breach  of  the  law  it  ihall 
s*c*&^i^'  be  good  ;  per  Parker  Ch.  J.  in  delivering  the  opinion  of  the  court. 
dtes'iiVo.'  ^Vms's  Rep.  189,  190.  Hill.  1 711.  in  cafe  of  Mitchell  v.  Rey- 
Litt.  2or>.    nol Js. 

2x6.  Perk. 

139.  Cart.  129.  2  Kcb.  140.  153. f  Pa!.  172.  Fltih.  13.— tgr.  Ccnditlon  34.  2fl.  4.  9; 

Kob.  12.-^— -t  *^"*^«  77^-  >  ^^V*  **•  a-  'iob.  iz.  3  Crw.  705. 
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f^  S.  P.  lO  Mod.  134.  for  in  the  one  cafe,  left  the  man  ihould  have  any  temptation  to  do  the  aft 
the  Uw  fccures  to  him  the  poOeflton  of  the  laod  without  performing  the.  condition^  and  in  the  other 
tz:ti  him  from  the  penalty  of  the  bond ;  fo  that  the  law  hat  the  fiune  end  in  view  either  way,  vis*  t» 
pmentioo  of  the  fzSL 

9.  Where  part  of  the  condition  of  a  bond  is  lawful  and  the  rejt 
araififi  law^  it  is  good  for  what  Is  lawful,  and  void  for  the  reft  ; 
otherwife  if  the  condition  be  entire.  MS.  Tab.  December  4th. 
1721.  Yale  V.  the  King. 

For  more  ^Conditions  againft  Law, /^^  Tit.  A£lion  (T),  Officer 
and  Offices  (O.  3),  Sheriff  (T),  Simony,  Trade,  Ufury,  and 
ctbtr  proper  titles* 

(Y.  2)   Againft  Law  &c.    Void.    And  Pleadings.  [  100  J 

I.  A/r  Brought  debt  upon  a  bend  which  was  indorfed  upon  con* 
-"-■^*  dition  to  pay  a  lefsfum ;  the  defendant  pleaded  the  ftatute 
of  1 3  £//z.  that  all  covenants^  centralis  and  bonds^  made  for  the  en^ 
jcying  of  leafes  made  of  jpiritual  livings^  byparfons  ^c,  were  voidi^ 
and  averred  that  that  bond  was  made  for  enjoving  of  fuch  a  leafe  ; 
but  becaufe  the  condition  exprej/ed  in  the  bona  was  for  payment  of 
money^  the  juftices  held  it  clear  for  law  that  the  bond  was  goo^ 
^d  out  of  the  ftatute ;  and  fo  it  was  adjudged.  Godb.  29.  pi.  38. 
27  Eliz.  C.  B.  Macrowe's  cafe. 

2.  Where  the  condition  of  an  obligation  ihall  be  laid  againft  the 
law,  and  therefore  the  obligation  void,  the  iame  ought  to  be  in- 
tended where  the  condition  is  expre&ly  againft  the  law  in  expreis 

words,  and  in  terminis  terminantibusj  and  not  for  matter  out  of  the      j/^^\'Tr**^^ 
tendition ;  agreed  per  tot.  Cur.    Le.  73.  pi.  99.  Mich.  29  &  30  /f^*^<^"-\ 
Ellx.  Brook  v.  King.  /^/^  „-'^^  ""X '  ; 

3.  As  in  debt  on  a  bond  the  defendant  pleaded,  that  the  bond  was|-l5;5?J\:C>\7s'  *:*3 
indorfed  with  fuch.  condition,  viz.  That  if  the  the /aid  defendant^\''*M*r'^^^^^^  ^^jj 
King  fifall  procure  oneY.  S.  tomake  reafonable  recompenjeto  the  plaintiff  *  /<  ^'  '  ^'<\J 
for  certain  beajis  whtch  be  wrongfuUy  took  from  the  plaintiffs  that    ^^^(HXN^ 
then  Sec,  and  hcfaid  infalfOj  that  the  faid  J.  S.  hadjlolen  thefaid 

heafts  from  the  plaintiffs  and  thereof  he  was  indiSied^  &c.  and  fo  the 
cofidition  being  againft  the  law,  the  obligation  was  void,  upon 
which  the  plaintiff  did  demur  in  law.  Le.  73.  pi.  99.  Mich.  29  ii 
30  Eliz.  Brook  v.  King. 

4.  Bond  conditioned  not  to  give  evidence  againft  a  felon  is  void ;  S.  C.  citerf 
b'jt  the  defendant  muft  plead  the  fpectal  matter.     Le.  203.  pi.  281.  »Vcnt.  109. 
HilL  31  Eliz.  C.  B.  Joae's  cafe.  ^^J^^*^  ;^ 

Watkinsi 
«uich  was  Jin  adlon  of  debt  upon  a  boo4  of  le).  the  defendant  demanded  oytr  of  the  condition,  Which 
vit,  that  the  obligee  (hould  not  himfdf  bring  any  evidence  at  the  aiTizes  to  prove  the  %  cows  now  m 
Sij^Aiaot  between  one  Owen  Mafon  the  younger,  and  the  faid  Wackipc,  to  be  the  covw  of  the  faid  Wac*- 
A  as  ur  of  Robert  Gilio ;  and  that  the  faid  Gillo  ihsU  fet  in  a  bill  of  ignoramus ,  that  then  the  bond 
firuVi  be  void.  The  defendant  pleaded  ^mcd  iffe  de  debifpr^d*  vlrtutejcrifti  oktigat''  pradiiV  ontrari 
r:«  dtbft  \  bcv- attic  that  one  df  the  faid  cows  was  the  cow  of  the  faid  Watlciot,  and  the  other  of  the 
Uii  Cllla ;  and  that  before  the  bond,  Owen  Mafon^  jun.  in  the  faid  condition  mentioned^  being  the 
r  tintiff^'t  fon^  ftole  the  faid  a  cow<i  and  was  imprifuned  thereupon  j  and  the  defendant  Watkins  waa 
kibi  by  rKogmaance  to  ^rofeci»tc  him  at  the  liSzet  for  th^  Cud  fciooy  j  and  ihere  the  faid  Mafon^ 

junior^ 


jQiiier,  wtt  ifiaMM  tad  cmi«l^t«d»  tt^  the  dt(cnd&nt  did  five  evidenefe  tfiAt  one  •/theoows  vte  Ui^ 
•rvef  k»#  Hetnif  and  that  the  defbidiat  did  not  |^te  any  evideoce  ky  himfelf,  or  any  one  dfCy  to  prove 
the  %  eovvs  to  be  tiic  oows  of  the  defendant^  or  the  com  of  the  faiJ  Gillo,  &  toe  psratus  ^  veriJUm^ 
&e»  ufide  pttit  iudicium^  &€•  To  this  the  pUiatiffdefflurredy  and  upon  the  iirft  opening  judgment 
WIS  gtten  for  the  defendant;  for  the  condition  ii  againft  law,  vis.  to  ihift  off  evidence  of  felony,  and 
^t  makei  riie  bond  void,  and  the  court  recommended  it  to  feijeant  Pawlet»  who  «aa  a  judfe  m  ff^mltt 
the  plaintlfffivedi  to  lee  to  hiwt  him  profecntcd  for  Caking  fuch  a  b^» 


thi«  matter  torttiepJ 

^Wch  a-    V.  Eaton. 

v>Ida  thia 

hond  by  the  nmmtn  law  be  at  weQ  fleadahh  as  a  matter  which  hf^Mtrnte  Utw  is  declared  to  make  a 
devife  void  which  ia  allowed  to  be  pleaded  in  bar,  tho*  nothing  of  it  appear  in  the  condition  ?  lUd  75. 
hut  judgment  was  given  as  above.  The  ftatutes  of  fimony^  "/irry^  •oAfieriff^i  hnds  gitre  sver* 
mentt  in  fuch  cafes,  but  no  ftatote  ^ves  averment  in  cafe  o( mtintenMnet.    Jenk.  io8.  pi.  9»         So  a 

^fea^  that  the  bond  wai  for  wwiaitnwft  at  npoa  buyinig  of  debts  due  to  obligee.    Jcak.  loS.  pi.  9*  37« 

LeT?Jpel(2)  What  Condition  fhall  be  faid  repugnant.  Re^ 
fetuity.  pugnant  to  the  EJiate. 

Fitah.  Con-  j^j,  yf  Gift  in  tat/j  or  in  fee,  upon  condition  Aat  Hit  femiflmU  not 
c?^"s!c?*  *^  endrjuidj  or  that  the  baron  (hall  not  be  tinant  6j  thi 

sc  s.  P.  by  curtejj'y  is  repugnant.    ♦Co.  10.  38.  b.  22  E.  3. 19.  b.] 

Wilby,  and 

agreed   by  Shard  But  if  land  bf  given  by  A.  to  baron  and  his  hein,  rendering  a  rofe  for  hit  liici 

mod  aftemards  his  heirs  to  render  certain  rent,  and  that  if  the  rent  be  arrear  that  A.  may  enter  i  If,  af* 
ter  the  baron*s  death  the  rent  be  arrear,  the  feme  (hall  not  have  her  dower ;  per  Tot.  Cur.  Fitzh. 
Condition,  pL  12.  cites  S.  C.  bat  fays  that  afterwardi,  Trtn.  34  £.3.  it  was  awarded  that  flie  le- 
coveri  but  th^t  execution  ceafe  till  the  age  of  the  heir ;  and  per  Tot.  Cur.  if  the  heir  wraa  of  liaUi^i 
and  the  feme  had  been  cndnvM,  yet  if  afterwards  the  heir  dies,  and  his  heir  be  within  age,  the  rent 
of  the  f-'Ok'i  {halt  ceafe  for  the  time,  and  cites  5  £.  3.  accordingly.  6  Rep.  41.  a  Mich.  3  Jac* 

in  Mildmay's  cafe,  S.  P.  a  Brownl.  67.  S.  P.         Co.  Litt.  224.  a  S.  P— D.  343.li*  pi 

58.  S.  P.  -Jenk.  243.  in  pi.  16.  S.  P.  *  so  Rep.  3S.  b.  39.  a  S,  P. 

•  Co.  Litt.  [2.  So  upon  condition  that  he  ihall  not  make  a  ♦  kafi  within  32 
thVt'fuch''  //.  8.  or  levy  a  fine  within  4  i/.  7.  or  that  he  (hall  natfuffer  a  f  cm^ 
condition  is  nMn  recGveryy  or  that  he  flull  not  make  anj  eonclufton  to  fujfer  a  re- 
good  i  for    coveru  is  repugnant.     Co.  10.  38  b.l 

the  ftjtttte  **        .* 

g'ves  him  power  to  make  fuch  leafes  which  may  be  reftrain*d  by  conditicn ;  for  tills  pnwer  it  not  in* 
cidcnt  to  his  eftate,  but  given  him  collaterally  by  the  a£l,  according  to  the  rule  of  qtulUbet  poteft 
renunciare  juri  pro  fe  introdufto,        >Jenk.  243.  pi.  in  26.  fays  it  is  repugnant. 

A  dev'xft  ff  A'  end  the  heirs  mjle  of  his  hody,  provlfo^  that  if  be  does  attempt  t§  a  nets,  then  immeds* 


atefy  his  efiatejhaii  eeafe,  and  B.  fi  all  enter.'  The  court  held  the  condition  void  j  for  a  man  cannot 
be  rettrained  from  an  aitemxit  to  alien  ;  f*tt  non  conftat  what  Ihall  be  judged  an  attempt,  and  how  can 
It  be  tried ;  And  when  thf  exprefs  words  are  fo^  there  ihall  not  be  made  another  fort  of  condition  tbap 
the  will  imports ;  and  fo  a  judgment  was  affirm  d.  Vent.  321,  322.  Mich.  29  Car.  2.  B.  R.  Pierce 
T.  Win.— Pollexf.  435.  S.  C  argued.— 3  Keb.  787.  pi.  4.I.  S.  C.  adjomalur. 

f  to  Rep.  39i  a.  S.  P.-    -6  Rep.  41.  a.  in  Mildmay^s  cafe.  S.  P.  refolv'd.—- «Co.  Litt.  124.  a. 
S.  P. 

Co.  Litt.  [3,  So  upon  condition  that  he /ball  be  punithed  in  wafle^  or  that 
6  R^'Jai  a!  ^'"^"^  ^'^^  poffibilityjhally  or  that  i collateral  warranty  (had  not  bind, 
S.  P.**         is  void.     Co.  10.  39.] 

Theteaf^n  [4,  B«*f  a  condition  that  hc  ihall  not  alien  in  fee^  in  tail^  or  fir 
?e  m^es"  ¥'  ofanothrr,  is  good.  Co.  10.  39.  Mich.  3  Jac.  B.  R.  MiUmafz 
fttchaiiena-  ^^Jh  rcfolvcd.  ♦  33  Aff.  1 8  Curia.J 


t>oii,)ie  a^  contrary  to  the  intent  of  the  donor,  for  which  the  ftatute  of  Wdlm;  i.  Cap.  i.was  made, 
thereby  eftates  tail  arc  ordaui*d.  lo  Rep.  39.  a.  in  PorJngton's  cafe.  Trin.  9 Jac.  cites  Litt.  S.  362, 
Btit  fays  that  common  recovery  is  not  contrary  to  the  faid  »&,  nor  to  the  intent  of  th:  donor  wl  thin 
the  purview  thereof;  but  Littleton's  meaning  is,  that  tenant  in  tail  may  be  reftrained  from  making  a 
difi.  nttnoance  in  fee,  or  in  tail,  or  for  another*s  life. 

*  Br.  Conditions^  pi.  116.  cites  33  Afl*.  U.S.  P«         Fitzh.  Condition,  pi.  t6*  cites  S.C;  [There 
Uno(LiS.]  ^ 

[5.  Soto  reflrain  a  fine  by  the  common  law.     Co*  io.  42.]  Br.  Condi- 

f  tions,  pi. 

239.  cites  10  H.  7.  It.  S.  P.  becaufe  it  is  contrary  to  the  eUate* 

{6.  A  gift  in  tailj  upon  condition  that  the  donee  may  alien  for  the  Co»  Litt. 
profit  of  the  iffue^  is  a  good  condition.     46  E.  3*  4.  b.]  **^-  ^*^'^' 

[7.  A  condition  upon  2tfeoffinent  infee^  that  his  daughters  Jballit  \%  agalnft 
[«5/]  inherity  is  not  good.     Da.  i.  34.  b.]  the  nature 

oPa  fee 
fimple  to  exclude  the  heir  female  «pon  failure  of  heir  malei  and  therefore  fuch  provlfo  on  fuch  feof)^ 
m<:nt  is  v'>id .     Uav.  34.  b. 

[    102   ] 

[8.  It  is  a  good  condition  of  a  ftatute,  that  he  alienera  null  terre  •  The 
♦  a  vcndre^  nor  do  other  thing  que  luy  poit  turner  in  vileny,  with-  ^JJ[^^(* 
out  his  counfel.     46  £.  3.  32*  b.  J  uim  to 

mean  that 
he  fliould  not  fell  any  ^^The  cafe  was,  viS.  in  flebt,  the  defendant  pleaded  a  dcfeafance,  that  if  he  did 
AOt  alien  4ny  land,  no.  d  >  any  other  thing  w'vch  might  turn  him  into  villeny,  without  his  counfel, 
then  thr  obligation  fhculd  be  void,  and  faid  that  he  had  ).<er'ormcd  all  the  covenants.  The  plaii^tiff 
replied  that  he  alienM  certain  lands  to  J.  S.  and  alfo  entred  into  a  ftjtute  merchant  to  W.  R.  and  fo 
the  covenants  broken  and  prayed  his  debt.  The  defendant  rejoinM  that  he  had  given  to  his  heir  ap- 
parent certain  land  without  taking  any  thing,  and  demanded  judgment,  and  that  as  to  the  ftatutc  this 
CA.inoc  turn  him  into  villany,  and  demaqded  judgment,  &c.     Mich.  46  £.  3.  3a.  b.  33.  a.  pi.  42. 

[9.  fSo]  if  a  man  leafes  a  mill  for  years,  upon  condition  that  he 
Jball  not  Uafe  it  to  any  except  to  one  of  the  villeins  of  the  leiTor,  or  to 
a  miilcn     38  E.  3.  33.  b.  admitted.] 

[10.  If  A.  being  Icifed  in  fee  of  land,  leafes  it  to  B.for  qg  yearsy 
ifbefo  long  liveSy  the  remainder  to  Cfor  99  years^  if  he  io  long  lives; 
and  after  >/.  demifes  it  to  C  and  D.  for  99  yearsy  if  3  others  or  any 
of  Aemfo  long  live^  to  begin  after  the  determination  of  thefirji  ejlatcy  fm^**^m^ 
upon  condition  that  ifC^  ana  D.  both  (♦)  die  cither  before  the  begin--  •  F0I.419. 
ning  of  the  term,  or  before  the  end  of  the  term^  that  then  it  /hall  be  Vi-y^j 
lawful  to  the  leffor  to  re*enter ;  this  is  a  good  condition,  for  this  is 
not  repugnant  to  the  eilate,  nor  to  the  limitation  \  but  this  is  a  col- 
lateral  contingent  things  that  (hall  give  caufe  of  re-entry.     Hill.  15 
Car.  B.  R.  between  rotter  and  OldreevCy  per  Cur.  adjudged  upon 
demurrer.    Intratur.    Mich.  15  Car.  Rot.  375.] 

11.  If  a  man  aliens  in  fee  upon  condition,  that  if  the  feoffee  or  his 
heirs  make  any  affignecy  that  the  feoffor  or  his  heirs  may  enter,  this 
is  a  void  condition;  for  it  is  repugnant  to  the  eftatc;  Per  Grcne. 

Br.  Condition?,  pi.  Ii6.  cites  33  Alf.  \u  a'     A  a 

12.  A.  mates  2.  feoffment  o\   land  to  B.  with  warranty^  provifo  „.'*"^*^^** 
that  the  warranty  Jball  be  voidy  this  is  a  voi4  provifo;  but  ^theX«,''wh!ch 
provifo  leaves  any  benefit  of  this  warranty  to  the  feoffeey  as  if  it  be  '*  ^'pi^znant 
that  he  fiktU  not  vouch  thefeoffory  it  is  a  good  provifo,  becaufe  he"J^'f/^^ 
leaves  him  a  right  to  rebut  him.     Jenlc.  96.  pi.  86  f^r  both  bj- 

ing  in  one 
Infkmm^U  whcie  (he  latter  claufe  is  repugnant  to  the  fbnneri  the  latter  is  TOid.    ^''  '    o»6.  pi.  I64 

Vol.  V,  1  J3-  A 


2C2  Condition. 

13.  A  kffiexnxj  ))C  rcftrain'd  by  condition  not  to  alien,  but  rtot 
if  the  leafe  be  to  him  and  hit  aj/igns',  per  Hobart  Ch.  J.  Arg.  Hob. 
170.  cites  21  H.  6.  33. 

14.  If  land  hi  given  in  taily  the  remainder  over  to  the  right  heirs  of 
the  tenant  in  tail^  upon  condition  that  if  he  or  his  alien  infee^  the  donor 
or  his  heirs  max  enter.  This  was  held  a  good  condition  by  all  the 
juftices,  notwithftanding  the  fee  (imple  in  the  reverfton ;  and  a  di^ 
verjity  was  taken  between  afeejimple  in  pojfejjion  and  fee  Jintple  de- 
pending upon  another  tflate.    Mich.  11  H.  7.  o.  b.  pi.  25.  fays,  that 

•  It  was  fo  held  by  all  the  juftices  in  C.  B.  Trin.  8  H.  7. 

1  *wb^*d  15.  A  man  may  make  a  condition  cf  an'^  r^m^  which  is  prohibited 
^y^txt^xltiiby  the  law.  Br.  Conditions,  pi.  239.  cites  10  H.  7.  11.  per  Opira-* 
of  any  aft  of  onem  Curiae. 

Parliament 

may  be  prohibited  by  condition*    Co.  Litt.  SI4.  a. 

16.  M  to  make  ^feoffinent^  provifo  that  the  feoffee  Jhall  mt  dofe^ 
•  Tliii  li     ^^^y*     ^^'  Conditions,  pi.  339.  cites  10  H.  7. 1 1. 
good  CO  re-        ^T*  *  Or  Jhall  not  alien  within  age^  nor  to  f  Mortmain.    Ibid.  % 

ftrain  alie* 
.  actions  during  his  minority,  but  not  after  his  full  age,    Co.  Litt.  214.  a. 

f .  Co.  Litr.  213*  b.  S.  F.  becaufe  Ittch  alienatiqp  is  prohibited  by  law  ;  and  regularly  whatfaever 
IS  prohibited  by  law^  may  be  prohibited  by  conditioB>  be  it  malum  prohibitum,  or  m^um  in  fe. 

18.  ^nd  a  man  may  infeoff  another  and  his  feme  upon  condition 
that  they  Jhall  not  infeoff  any  by  deed\  for  this  is  difcontinuance* 
Br.  conditions,  pi.  339.  cites  10  H.  7, 11. 

19.  -//ill/ where  land  is  given  in  tail^  the  remainder  in  fee  upon 
condition,  that  if  the  donee  or  his  heirs  alien  in  fee  that  the  donor  or 
his  heirs  may  enter.  Ibid.  Brooks  fay$,  it  feems  that  the  remainder 
in  fee  was  to  the  fame  tenant  in  tail.    Ibid. 

•Br.Eftatct,      20.  If  land  be  given  to  A.  and  his  heirs  Jo  long  as  J,  S,  has  heirs 

S*c\hat"?^^'^  ^^^y^  ^^^  ^^^^  '*^  ^^^  and  ^wgjr»^AVi»  i/,  notwithjianding  there 
wasadjudgd^/  a  Condition  that  he  Jhall  not  alisSl.  2  And.  138.  Arg.  cites  13  H. 
iVanktenc-  7,  j  i  H.  7.  21  H.  6.  37.  and  fays  the  law  feems  to  be  plain  in  it ; 
'"!nlcl'!-''  *"^  ^'^^^  *  1 1  Aff.  8.  where  the  S.  C.  is  put  and  held  as  before, 
Q^sreifthc  s^nd  that  there  if  the  land  be  given  to  one  and  his  heirs  fo  Ipng  as 
other  cafes  J.  S.  and  his  heirs  fhall  enjoy  the  manor  of  D.  thofe  words  (folong) 
are  not  nuf.  ^^^  entirely  void  and  idle,  and  do  not  abridge  the  eftate. 
B*^Hreroga-  511-  If  the  king  grants  land  in  fee  upon  condition  that  the  grantee 
tive,  pi.  3^.  Jl)all  not  alien  to  any,  it  is  a  good  condition ;  for  it  Iball  be  taken 
citcsiiH^.  ,y;o{i  beneficial  for  the  king,  and  moft  ftrong  againft  the  grantee. 
\'  Q^         Br.  Conditions,  pi.  82.  cites  21  H.  7.  8. 

Br.  Pieroga-  ,       *:,• 

tivc,  pi.  101.  cites  S.  C.  — ^— —  5  Rep.  56.  a.  S.  C.  cited  in  Knlght*8  ctfe.  And  fc?  it  is  in  the 

Kjrg's  cafe  nt  this  day,  becaufe  he  may  reJcrve  a  tenure  to  himfelf«     Co.  Litt.  213.  a. A  man 

before  r'ijc  il^ruf  of  quia  cmntorfs  t-rrarum  might  have  made  a  feoAinent  in  fee^  and  added  further^ 
that  ir  he  or  hi<^  heirs  did  alien  without  licence,  that  he  {hf>«M  pay  a  fin/K,  then  this  nad  been  good. 
Co.  Lif^  143.  a-  '  And  fo  it  ij^fa.d,  that  then  the  lord  might  haye  reftraincd  the  alienation  ot 
h  s  te>iant  by  cmd.cion,  becauie  the  'id  h^d  a  puli;bi)iry  of  reverter.     C>.  Litt.  123.  a. 

rt-rri-iv^-  22.  But  if  a  common  perfon  mdikcs  a  feoffment  upon  condition  that 
tivc.p..  I  .i.  jj^j^  feoftee  fliall  not  ahcn,  it  is  a  void  condition.  Br.  Conditions^ 
^—ib.d.  •  pi-  b2.  cites  21  H.  7.  8. 


Conmtidn.  103 

j4» jj.  ^tet  S.  C>    >  ■  "S,  P.  But  gift  in  tail  upon  condition  thtt  the  tinant  rhiU  not  alhn  to  tny  is 
|o^,  by  reafoa  of  the  itrcrfion  ia  the  donorj  per  Fairfax  aad  Hu%.     Be.  Coadition*,  pi.  I35.  ctcea 

23.  A  Uafe  for  yean  \nra5  made  U  A.  and  hh  ajjigns^  provided  that  i^ob.  r;^. 
he  Jhauld  not  ajjign  the  term.     The  provifb  wa?  void*     But  if  the  ^*  ^'  ^^ 
grant  had  not  been  to  him  and  his  alligns  the  provifo  had  been  good }  ^^^!^  ** 
PerHobartCh.  J*     Mo.  881.  in  cafe  of  StewkJey  v.  Butler,  cites 

D.  9  Elist.  164.  and  2i  H.  6. 33. 

24.  A  condition  annex'd  to  an  eftate  tail,  that  the  donee  (kail  not  s.  p.  as  tjy 
ttiarry,  is  void ;  for  without  marriage  he  cannot  have  an  heir  of  his  th-rnotmaf* 
body ;  but  it  is  otherwife  of  a  fee  pals'd  upon  fuch  condition,  for  the  SI'"^  ^^ 
CoUateral  heir  may  inherit.    Jenk.  2+3.  in  pL  26.  wrdl^gty' 

wood  and  Wray  conceflerunt.  D.  343.  b.  pi.  58.  Trin.  17.  EJi*. 

2J,  Leafe  of  lands  to  A.  for  20  years,  provifo  not  to  occupy  the 
iamc  the  two firft  year Sy  is  void  and  contrary,  and  repugnant  to  the 
eftatc.  Arg.  quod  fuit  concelTum,  per  Curiam*  Le.  132.  pi.  176. 
Trin.  27.  Eliz.  in  Scacc.  obiter.  f  •  104.   t 

26.  A.  feifed  of  lands,  devifed  the  fame  to  his  eldeft  toni,  and  the  And.  x86. 
heirs  male  of  his  body>  the  remainder  to  bis  fecond  fon,  and' the  heirs  pi«i*.s.c. 
male  of  his  body,  and  fo  to  the  thitd  fon,  the  remainder  to  his  ^^^"'"^ 
daughter  in  tail  general,  with  remainder  over,  provifo,  that  if  any  y.pi.e.s.c! 
of  the  devifces,  or  their  iffue,  fhall  go  about  to  alien,  difcontinue,  »i"dg'^  ac- 
and  incumber  die  premiffes,  that  then,  and  from  the  time  that  they  ^'^J^^- 
(hall  fo  go  about  to  alien,  difcontinue,  &c.  their  eftate  (hall  ceafe  as  gj.  pi.  J^J 
if  they  were  naturally  dead ;  and  from  thenceforth  it  (hall  be  lawful  Jcrminc  v.* 
for  him  in  the  next  remainder  to  enter,  and  hold  for  the  life  of  him  ^^^^%^'^» 
who  fhall  fo  alien,  &c.  and  prefently  after  his  death  the  land  (hall  go  jSgmrt!t 
to  his  ifluc,&c.     The  devifor  dieth,  the  eldeft  fon,  and  all  the  other  was  given 
but  the  fecond  fon,  levy  a  fine  j  the  fecond  fon  claims  the  faid  land  *«**"**  '*»• 
by  the  dcvifc.     It  was  refolved  in  this  cafe,  by  all  the  juftices,  that  f'r'by  uis 
Ac  provifo  of  ccafmg  of  the  eftates  upon  an  attempt  to  alien,  or  upon  win  here  is 
an  alienation,  was  repugnant,  and  that  the  remainder  limited  to  the  *  ^7^  **"**' 
lecond  fon  upon  fuch  attempt  was  void  in  law ;  and  the  fame  was  I" I'fta'te  to 
agreed  by  all  the  juftices  in  England  on  a  conference  with  them  j  and  ceafe  upon 
judgment  accordingly  againft  the  fecond  fon  who  brought  the  ac-  ^"  '^^^  *^^ 
tion.    Mo.  364.  pi.  495.  Hill.  33  Eliz.  Germin.  v.  Afcott.  "JJ^Sn^n'T 

w'd  is  good  enough.    ■  ■    ■  i  Rep.  85.  a.  b.  S.  C.  cited  by  Anderfon  Ch.  J  2.  C.  cited 

Wo.  471.  pi.  678   Mich.  39  itc  4-  tli«.  in  Tarrant'*  cafe,  like  point,  b«caojadgmeol.-i Ij,  C. 

tlxzl  Md.  544.  in  pi.  751.  and  Mo.  633. 

27.  C.  feifed  of  lands,  covenanted  for  natural  ajfe£fion  to  ^and  ^  And.  j^^ 
feifed  to  the  ufe  of  himfefffor  Itfe^  and  after  to  the  ufe  of  R.  and  the  p*-.*--S.c. 
heirs  male  of  fjis  bodyj  the  rcmamder  to  A.  and  the  heirs  mde  of  his  fitcpfsi.bl 
i'idy  \  provided  ifR.  or  any  heir  male  of  his  hody^  fhall  intend  gr  go  S.  C.  adi  ' 
about  any  a£f  to  cut  off  the  ejiate  taily  then  it  fhall  he  lawful  for  him^'^'^^^^  P*' 
that  is  next  to  enter.    C.  died.     R.  fufFcrcd  a  qommoii  recovery,  s!  C^d^'eT 
A.  enter'd.     Refolved  the  provifo  was  repugnant  to  xha  eftate  tail,  Ma.H>33. 
and  that  the  ceiTer  of  the  ellate  tail,  ai»  if  the  party  had  been  dead, 
UnU  impof&ble,  aad  the  going  about  it  is  fuch  a  fecrct  thing  that  an 

^  a  iifue 


JC4  CottDttion^ 

iflue  cannot  be  upon  It.  Mo.  6ox.  pi.  831.  Hill.  41  Eliz.  Corbet 
v.  Corbet. 
6Re|>.4c.*.  28.  Sir  W.  M.  the  father,  in  conlideration  of  love  and  affe£lion» 
B  *R  thr*  ^^^^^*^^^  iojiandfeifid  of  lands  to  the  ufe  rf'himfelffor  life,  widiout 
S.c.ad-  impeachment  of  wafte,  the  remainder  to  A.  bis  Jortj  and  the  heirs 
judged  ac-  mnle  of  his  hofly^  the  remainder  to  H.  and  the  heirs  male  of  his 
th^^l"ff^on  **^-  Providedif  any  of  the  faid  parties  Jhall  go  ahout^  refohe^  de- 
of  Andcrfon  terminty  or  devife  to  do  any  adl^  or  Jhall  confent  to  any  ak  tvherehy  the 
and  Kingf-  ej{ ate s  jf  them  tn  remainder  fl}all  be  aliened^  difcontinuedy  barred^  &c. 
■'*^*  then  his  remainder  Jhall  ceafe  as  if  he  were  naturally  deadj  and  not 

otherwife.  Sir  W.  died,  A.  entered  and  fuffered  a  common  re- 
covery. Kingfmill  and  Anderfon  held  that  the  provifo  was  repug- 
nant and  not  iiTuable,  but  Walmfley  and  Warburton  e  contra. 
'Mo.  6rz.  pi  868.  Pafch.  43  Eliz.  C.  B.  Mildmay  v.  Mildmay. 
•Godb.199.  29.  Feoffment  on  condition  ttiztfeojffie  ♦  Jhan*t  take  the  profits 
J*^*-^^^".of  the  land.    The  condition  is  repugnant,  and  againft  law,  and  the 

^g li'  eftate  is  abfolute.     But  a  bond  with  fuch  condition  is  good.    Co. 

s.  P.  Arg.   206.  b. 

Cro.E.  107. 

pi.  I.  cites  6  R.  2.  Qu'^  Jtiris  cUmat.  ao.  A  leafe  was  made  to  A.  B.  and  C.  by  tenantin  tail, 

provifo  that  ifC*fi)ati  d'tnand^  &c»  a ry  profits  of  the  Undt^  &c.  or  enter  into  tie  fame  during  the  life 
of  A,  or  B.  (nis  tather  and  mother)  tb..*t  then  the  efiate  I  mtted  to  C.  by  the  (aid  indenture  fbould  (««'/«, 
and  be  utterfy  vcid.  Per  Cur.  this  condition  and  provifo  is  utterly  votd^  for  *tii  contrary  to  the  eftaic 
llmiied  hcfoic.    a  Lc.  f  3a.  pK  176.  Trin.  17  £lis.  in  bcacc     Moote  v.  Savlll. 

An  elder  jq.  \{  feoffee  in  fee  is  hound  in  a  bond  that  he  nor  his  heirs  Jkall 

iJntariV^  tf//>>?,  this  is  good ;  for  he  may  alien  notwithftanding  if  he  wiliyir- 
ga-ue  land  felt  hts  bond  which  he  himfelr  hath  made.     Co.  Litt.  206.  b. 

f«  bit  ai 

brother  and  the  heirt  of  bis  body^  with  remainder  to  a ywnger  hrther  in  taily  and*  made  each  if  them 
*  io  enter  into  a  fiatutt  with  the  other  that  he  nvonld  not  alien f  &c.  but  becaufe  thofe  flarutes  were  in 
fubftance  to  make  a  perpetuity,  which  the  Aatute  of  LngUnd  cannot  allow,  therefore  tbeftatntet  by 
decree  of  chancery  with  the  advice  of  Ld.  Ch.  J.  Coke  ^vere  can  tiud.  Cited  by  the  lord  Chancellor. 
Jlfo.  810.  in  cale  of  Tat:on  v.  Mo.inru'',  as  6  Jac.     Poi  Ic's  cafe.  S.  C.  cited  %  Vern  251.  pi. 


celled,  and  f<i  d  ic  was  an  idle  bond. 

A.  fettled  land  en  £.  bit  fen  in  tail,  B.  gives  A.  bend  not  to  doeJk  the  intail  $  decreed  the  bond  good. 
Had  not  B.  agreed  to  give  the  bojiJ,  A.  might. have  made  bim  only  tenant  for  life$  and  tho*  the 
alienation  is  not  made  by  B.  but  by  his  iiTuc,  yet  the  bill  ibr  relief  againft  the  bond  was  difmiHed  with 
cofts.     »  Vern.  233.  1  rin.  i6gi.     Freeman  v.  Freeman.  Chan.  Prec.  »8.  pi.  31.  S.  C.  thus, 

%  man  enters  into  bond  that  his  fon,  who  was  tenant  in  tail,  fiiall  not  alien,  and  dies  j  the  fon  fuflers 
a  common  recovery,  and  thereupon  the  bond  being  put  in  fuit,  the  bill  was  brought  for  relief,  but 
yudi  d.fmifled  with  ccib.  -Tenant  in  tail  alter  3a  i/.  5.  gives  bond  or  recogniaancc  not  to  leah 

for  %\  y.arsy  or  3  Avij.    if  he  mukti  fuch  leafe  the  leafe  is  good,  but  the  bona,  Ac.  ibrteited. 
Jenk.  120.  pi.  41. 

♦  [  i05  J 

31.  If  a  man  be  fcifed  of  a  fsigniory  rentj  advowfon^  comm^n^  or 

VLixy  other  inheritance  that  lies  in  gram,  and  by  his  deed  grants  the 

fame  to  a  man  and  his  heirs,  upon  condition  that  he  JhanU  alien^ 

this  condition  is  void.     Co.  Litt.  223.  a. 
As  to  a  par-      V"  If  »  feoftmcnt  in  fee  be  made  upon  condition  that  the  feefie 
ticaUr  pei-  JhaJ  not  i»feoff  y.  S,  or  any  of  his  heirs  or  iJJiies  fcfr.  this  is  good  5 
^ood'  Arg   ^^^  ^^  ^^^^  "^^  reftrain  the  feoftee  of  all  his  power,  and  in  this  cafe 
\  U.  C%z'  if  tl^e  feoffee  infcoffj.  N.  of  intent  and  purpofe,  that  he  Jhall  infeoff 

J.  6\  Ibme  hold  that  this-  is  a  breach  of  the  condition  j  for  quando 

5  adiquod 


Contittiom  lo^ 

aliquod  prohibetur  fieri,  ex  dire<Sto,  prohibetur  &  per  obliquum.  Co. 
Litt.  223.  b. 

3}.  If  a  feoffment  be  made  upon  condition  that  ihz  feoffee  Jhall 
not  alien  in  mfrtmainy  this  is  good,  becaufe  fuch  alienation  is  pro- 
hibited by  law,  and  regularly  whatfoever  is  prohibited  by  law  may 
be  prohibited  by  condition,  be  it  malum  prohibitum  or  malum  in  fe. 
Co.  Lit.  223.  b. 

34.  If  a  man  make  ^feoffment  to  a  koron  and  feme  upon  conditioa 
that  thty /hall  not  alien.-  To  fomc  intent,  this  is  good,  and  to  fome 
intent  it  is  void,  for  to  reftrain  an  alienation  by  feoffment j  or  by  deed, 
it  is  good,  becaufe  fuch  alienation  is  tortious  and  voidable  i  but  to 
reftrain  their  alienation  hyfine  is  repugnant  and  void,  becaufe  \t  is 
lawful  and  unavoidable.     Co.  Litt.  224.  a. 

35.  It  is  (aid  that  if  a  man  infeoff'an  infant  in  fee  upon  condition 
that  he  (hall  not  alien,  this  is  good  to  reftrain  alienations  during  his 
minority,  but  not  after  his  full  age.     Co.  Litt.  224.  a. 

36.  If  a  man  makes  a  gifi  in  tail  to  A»  the  remainder  to  him  and  to  But  by  f^e^- 
bit  beirsj  upon  condition  that  hejhall  not  alien^  as  to  the  eftate  tail,  cialiimita- 
the  condition  is  good,  for  fuch  alienation  is  prohibited  by  the  ftatute  ^^"'  '^  "^^^r 
W.  2.  Cap.  I.  But  as  to  the  fee  fimple,  fome  fay  it  is  repugnant  aayOTcTf 
and  void,  and  therefore  fome  are  of  opinion  that  this  is  a  good  con-  tl^em,  and 
didon,  and  (hall  defeat  the  alienation  for  the  eftate  tail  only,  and  ^^}  ^^  '^^ 
leave  the  fee  fimple  in  the  alienee;  for  that  the  condition  did  in  law  Lituajo.tl 
extend  only  to  the  remainder.     Co.  Litt.  224.  a.  r 

37.  Tenant  in  tail  in  the  fatne  deed^  in  which  he  creates  the  iniaiL 
covenants  not  to  dock  the  intfiity  or  fuffer  a  recovery.  Chancery  will 
not  decree  a  fpecifick  execution  \  for  the  covenantees  knew  he  had 
a  power  to  bar,  and  therefore  accept  of  a  covenant  by  which  to 
have  damages.  Per  Cowper  C.  2  Vern.  635.  pi.  563.  Hill.  170& 
Collins  V.  rlummer. 


(A.  a)   Repugnant  to  the  Grant.  r  ^^g  ^ 

[l.  jf^  Tenth  grantedhy  the  clergy,  provJfo  that  no  parfon  that  is  •  ^n  Roll. 

-^  indited  in  the  court  of  the  king/hall  pay  any  fne,  znd  if  he '^^'^'^^^^^ 
does  be /hall  be  difcharged  of  the  tenth  is  a  gooci  provifo.     So  if  ex-  i"rhc  yea?- 
chequer  be  made,  provifo  the  colledtors  ftiali  not  account  in  the  fuch  book  it  is  9 

frant  before  the  barons,  but  before  fpecial  auditors  afligned  by  the  (^^"^^0 
ing,  this  is  a  good  provifo.     21  £.  4.  46.] 
[2.  If  a  man  makes  2^  feoffment  in  fee^  provided  that  the  feoffor '^^^'^^^^'^^t 
/hall  have  the  profits^  this  condition  is  void,  becaufe  it  is  repugnant  ^^"^  J}°"g^ 
to  the  grant.     1 7  H.  6.  ^3.  b.]  43  b  [pUr. 

vt>  per  June] 

—Perk.  S.  73 li  S.  P. -A  fcme  msde  a  letfe  of  mills  in  Rent,  with  an  exception,  that  fli« 

AouU  have  the  profits  for  her  life,  and  it  was  greatly  debated,  whether  this  exception  was  good  or  not^ 
b«C4ule  the  profits  of  the  mills  are  ali  the  benefit,  and  in  efTeft  the  mils  thcmfelves,  and  at  Uii  the 
eice^  tioa  was  adjudf *d  good  in  laW,  and  that  the  feme  fliould  have  the  profits ;  cited  by  Manwood 
AS  a  cafe  which  luppeaed  in  Kent.  PI.  Q.  504.  b«  1  S^  3  Lc.  tii.  S.  P.  in  a  queiilon  put  by 
Idanwooa  Ch.  B, 

[3.  If  a  man  for  himfelf  and  bis  heirs  warrants  lands  to  another  Note,  by  aU 
jwd  Uis  h^irj  agaifffi  aUme»y  provifo  tamen,  that  the  warranty  /holl^}^^^^^^^ 

I  3  bo 


io6  ConDittott; 

chequer  J/  v/,/V^  tWs  provifo  IS  altogether  repugnant  to  the  grant,  and 
ttct^tTune,  therefore  the  grant  is  good  and  the  provifo  void.     Contra  7  H.  6. 

If  a  man        43*    ^' 

make^  a 

ftcffmtnt  toil  I  tvarranty^  frw^'^deS  filivtyt  that  beJhaUMt  tcuch  hint  tier  his  Beirs,  und  that  if  be  d^etf 
tbfit  the  v,ar  atttyfia/l  be  voidf  this  if  a  good  pr^ylfo ;  «  in  cafe  of  grant  of  an  annuity,  prodded 
•Iwayt  that  the  gtant  (hall  not  extend  to  charge  his  pei-fon,  but  his  lands  and  tenements,  &c.  Br.  Coa- 
ditions,  pU  51*  cites  7  H.  6.  44.  S.  C.  Btrt  if  it  was,  provided,  &c.  tbat  bejbsll  not  voueb  nor  rt* 
^:tty  rhii  it  void ;  for  this  cuts  oft'  all  the  force  of  the  wvranty  \  Contra  Tupra )  note  »  divertity. 
loid.— -Br.  Carrances,  p(»  36.  cites  7  H.  6.43.  S.C. 

Br.  Can  an-  [^  ^q  it  feems  in  the  cafe  aforefaid,  if  the  provifo  had  been,  tbat 
citps  $  c°*  ^'  '^  w^tfOT  the  warranty  was  tnade^  n»r  his  heirs^Jhould  not  have 
fays  it  wai  /«  votue  by  force  of  the  warranty^  that  the  provifo  is  not  good ;  yet 
ke  igoou  by  he  may  rebut^  if  the  provifo  be  good,  and  fo  the  warranty  not  wholly 
Jj'^  **J^*^ defeated;  but  it  feems  it  is  not  a  good  provifo,  becaufe  then  die 
June.         words  (againft  all  men)  would  be  wholly  defeated;  for  the  other 

words  will  give  a  rebutter  without  them.     Contra  7  H.  6,  43.  h. 

by  all  the  juftices  prarter  June  and  Hank.] 

5.  If  the  condition  be  that  the  koSce  fl>all  not  do  wqfiey  it  is  not 
good,  for  no  right  or  intereft  remains  in  the  feofFon  Br.  Condi* 
tion,  pi.  57.  cites  21  H.  6.  33.    Per  Yelverton. 

6.  But  Jeafefor  years^  upon  condition  not  to  grant  over,  the  fiuno 
is  good,  becaufe  the  reverfion  remains  in  the  leffor.    Ibid.       . 

S.P.per  7    If  a  feoffment  be  made  upon  this  condition,  that  ^t  feoffee 

Montague  ^^//  „^/  ^Kpn  the  land  to  any^  this  condition  is  not  good.  But 
biJ'fajdthat  contra  that  he  (hall  not  alien  to  W.  S.  Br.  Conditioni  pi.  135.  cites 

fuch  a  r«-      8  H«  'J*  10* 

venaftt  it 

good.    Cro.  J.  596.  in  cafe  of  Broad  y.  Jnlliflfe.  When  a  man  is  enfeoflfed,  he  has  power  to 

alien  to  i>ny  pcrfun  by  the  law,  f^r  if  fuch  a  condition  fhould  be  good,  then  is  would  ouft  him  of  all 
the  power  which  the  law  gives  h'un«  which  would  be  againft  reafon,  mi4  (heref^irc  fqch  a  CQo4itioii  if 
void.    LitU  S.  360. 

iSvf  a  con-  8.  A  gift  in  tail,  upon  condition  that  the  tcnznt  Jhall  not  alien  to 
^^^\\^^  i7ffy,  is  good  by  reafoir  of  the  reverfion  in  the  donor.  Br.  Condi* 
mtfuffer0  tion,  pi.  135  Cites  8  H.  7.  10.  Per  Fairfax  and  Huffey. 
ccmmtn  re*  *  9.  So  if  Condition  be,  that  he  nor  his  heirs  Jha/I  not  alien  in 
cow/j^isvnidyj,,^  noi  in  taiiy  nor  for  term  ef  another's  life^  but  only  for  their  own 
to 'Sfe"^'ant!  lives  &c,  fuch  Condition  is  good;  for  fuch  alienation  and  difconti-* 
jcnk.  243.  nuance  of  the  intail,  is  contrarv  to  the  intent  of  the  donor,  for 
pi,  26. which  the  ftatute  of  Weftm.  2.  Cap,  i.  was  made.   Litt.  S.  362. 

£ut  a  con-  ** 

d'-t'On  annexed  to  any  fearticuUr  efiate.  as  fcryears,  life,  or  in  tail,  that  he  ihall  not  commit  feUny^ 
treafofi^  or  any  trcafonable  aA  is  good.     Jenk.  243.  pi.  26,  .  And  that  the  tenant  in  taU  Oall 

not' diCcontinue  the  efate  tail.  Jcnk.  243.  pi.  16.— —Br.  Condition,  pi.  57.  citei  ai  H,  6.  33.— 
yind  tnat  be  ihall  not  fety  a  Jim  of  it  (ur  eoituJaM  de  df»{t  copif  etc,  is  a  goo4  coadipoi)  j  for  it  reftiaios 
the  (Tircontinuance  of  a  reverfion,  which  is  a  wrong.    Jenk.  243.  pit  26 f 

♦[  XO7  ] 

10.  Two  feoffees  granted  cuficdiam  farci  of  A,  to  W»  N.  ea- 
piendo  feodo  quod  J.  S. ,  nuper  parcarius  cepit  provifo  quod  fcriptum 
non  extendat  ad  onerandum  one  of  the  grantors^  and  this  provifo  was 
held  void ;  for  this  reftrains  all  the  effeft  qf  the  grant  ^gai^ift  Um, 
Br.  conditions,  pi.  238.  cites  10  H.  7.  8. 

11.  Leafe  for  2  years,  provifo  that  he  fliall  not  occupy  it  for  one 
jrear,  is  f  cpugnant  ?uid  void.    Cro.  E.  107.  pi.  1.  Arg.  cites  q^i 

H»  7» 


Conuition^  107 

12.  Lands  were  given  in  tail,  upon  condition  if  the  donee  cr  bis  i^^^^'pC 
heirs  iiifconttnue  the  land^  the  donor  Jhall  re-enter  i  ^^  donee  hath  ^Qf^^^ 
iffue  2  daughters^  and  dies ;  the  daughters  have  ijfue  ifons^  and  die ;  (hat  one  of 
one  of  the  fons  difcont<inues  the  land  to  another  [to  tne  other]  and  thedaugh- 
it  was  held  by  the  court  to  be  a  breach  of  the  condition.     Gro.  aTniVu'r^ 
£•  35>  pi.  2.  Mich.  26  &  27  £liz.     Croker  v.  Trevithin.  coaufaocedc 

droit  come 
ceo^  frc.  to  hitt  filUr.    Adjudged  per  tot.  Cur.  to  be  a  forfeiture. 

13.  A  gift  in  tail  is  made  of  a  walk  in  a  forejl^  provifo  and  the 
donee  covenanted  that  htjhould  not  fell  any  trees  there,  being  tim- 
ber trees.  This  provifo  is  a  condition,  altho'  a  covenant  is  alfo 
added  to  this  purpofe:  by  all  the  judges  of  England.  .  Note,  this 
was  a  walk  in  a  foreft,  but  in  a  gift  in  tail  of  land  out  of  the  for  eft ^ 
provided  that  he  fliall  not  fell  any  timber  trees  growing  upon  the 
faid  land,  the  provifo  is  void  ;  for  the  law  gives  him  power  to  com-  - 
mit  wafte  if  he  will,  as  well  as  the  tenant  in  fee.     Jenk.  266. 

I*-  73- 

14.  A  man  hefore  thi  fiatute  of  quia  emptores  terrarum,  might 

have  made  zfeojpnentj  and  added  farther,  that  if  he  or  his  heirs  did 
alien  without  licence^  that  he  Jhould  pay  a  fine^  then  this  had  been 
good,  and  fo  *tis  (aid,  that  then  the  lord  might  have  reftrained  the 
alienation  of  his  tenant  by  condition,  becaufe  the  lord  had  a  pofii« 
bility  of  reverter.     Co.  Litt.  223.  a. 

15.  If  A.  befeifedof  Blackacre  in  fee,  and  B,  infeoffes  him  of 
Whiteacrfy  upon  condition  thsit  A,  Jhan^t  alien  Blackacre^  the  con* 
dition  is  good,  for  the  condition  is  annexed  to  other  landj  and  oufts 
not  the  feoffee  of  his  power  to  alien  the  land  wherectf  the  fcofltnent 
is  made,  and  fo  no  repugnancy  to  the  ftate  paflfed  by  the  feoffment,' 
and  fo  'tis  of  gifb  or  fales  of  chatties  real  or  perfonal.  Co.  Litt. 
223.  a. 

16.  If  a  man  be  pofTeiTed  of  a  leafe  for  yearly  or  of  a  horfe^  or  of 
any  other  chattle  real  or  perfonal^  and  give  or  fell  his  whole  interefl 
or  property  therein,  upon  condition  that  the  vendee  Jhan^t  alien  the 
(ame,  the  condition  is  void,  becaufe  his  whole  intereft  and  property 
is  out  of.  him,  fo  as  he  has  no  poffibility  of  a  reverter,  and  'tis 
againft  trade  and  traffick,  and  bargaining  and  contracting  between 
man  and  man,  and  likcwife  it  fhodd  ouft  him  of  all  power  given  to 
kirn.     Co.  Litt.  213.  a. 

27.  If  a  man  make  a  gift  in  tall,  upon  condition  that  hejhali 
make  a  leafe  for  his  own  lifej  albeit  the  (tate  be  {awful,  yet  the  con- 
dition is  good,  becaufe  the  reverfion  is  in  the  donor ;  a$  if  a  man 
make  a  leafe  for  life  or  years  upon  condition  that  they  (han't  grant 
over  their  eftate,  or  let  the  land  to  others,  this  is  good,  and  yet  the  [  io8  ] 
grant  or  leafe  fhould  be  lawful.    Co.  Litt.  223.  b. 

18.  If  one  grant  a  rent^chargi  with  zprovifoy   that  neither  the  Litt.S.2ao. 
faid  grant ^  nor  any  thing  therein  eontainedy  Jhali  charge  his  pcrfon  (^o,  Uxu 
with  a  writ  of  annuity,  by  fuch  provifo  the  land  only  is  chatged ;  '^^*  *• 
and  tho'  there  be  2  negatives  in  fuch  provifo,  yet  they  ihall  not 
make  an  affirmative  againil  the  manifeft  intent  of  the  party.  Hawk, 
Co^  Liitt.  izi9. 

I  4  19.  But 


toS  <tontiftion. 

po.  Litt.  jg^  gf^f  ^  provifo  that  would  tah  away  the  whJe  efftS  cf  the 
'*  '  **       grants  as  if  one  grant  a  rent  out  of  land  in  which  he  has  nothings 

Erovided  that  it  mall  not  charge  his  perfon,  is  void.  Hawk*  Co« 
.itt.2iq, 
s  ^6.  a.  b.—  ^0'  ^^  **  ^  provifo  that  is  repugnant  to  the  expr^  words  of  the 
T^pb.  87.  gr'ant  \  As  where  one  grants  a  rent-charge  out  of  land,  provided  that 
s  P.  per  it  Q^\  jiot  charge  the  land,  and  where  a  provifo  is  good  at  firft,  and 
6  RuTlTT  a^crwards  it  happens  that  the  grantee,  or  his  executors,  can  have  no 
b.  s.p.  per  other  remedy  but  that  which  was  reftrained,  chey  fhall  have  it  not- 
Cur—— *.  withftanding  fuch  reftrai  nt ;  as  if  A.  grant  a  rent  to  B.  for  life,  with 
p\^^l\vt%*  a  provifo  that  it  (hall  not  charge  his  pcrfon,  yet  B's  executors  fliall 
thishfcuid  have  an  aAion  of  debt  for  the  arrears  during  B's  life.     Hawk.  Co« 

fays,  that  he  Litt.  210,  220. 

fuppofes  it  ^ 

Vas  rut  lA  the.  book  as  at  common  law,  for  the  executors  of  fuch  tenant  for  life  may  at  this  day  di(V 

train  by  3%  H.  S.  cap.  37. 

I^afeforx  2 1.  If  land  is  gxvtn  to  A.  and  B.  provided  that  B.  Jhall  not  tah 
Jffo^thaT  ^^y  of  the  pr^ft.'j  this  provifo  is  void  and  repugnant^  per  Yelverton 
l^^tt  fluU    J.  Obiter.     Bulft.  42.  Mich.  8.  Jac. 

not  take  the 

erofi^  is  repugpant  and  void.    Arg.  Cro.  E.  107.  pi.  1.  cites  6  R.  a.    Q^id  Juris  demat,  lo. 

22.  ^  condition  annexed  to  an  eftate  given  is  a  divided  claufefrmt 
the  granty  and  therefore  cannot  ffujir ate  the  grant  precedent^  neither 
in  any  thine  exprcued,  nor  in  any  thing  innplied,  which  is  of  its 
nature  inciaeat  and  inlcparable  from  the  thing  granted;  per  Ho- 
bart  Ch.  J.  Hob,  170.  pi.  1915,  Ilill,  I2  Jac.  in  <;^afc  of  Stukcly 
V-  Butlert  "^  ^ 


(B.  a)    Condition  repugnant.     \By  reafon  of  the 

Intent.'] 


10/, 

other- 


[l.  TF  the  condition  be,  that  if  the  obligee  (hdHpay  to  J.  S. 

J"  fuch  a  day,  then  the  obligation^  being  100/.  Jhall  be  void^  c 

^nfe  not :  though  this  wa%  not  the  vitent  of  the  parties,  yet  the  con-? 
dition  is  good  j  for  if  the  obligee  does  not  pay  10  /,  the  obligation  is 

ft  c   d*    fo'"'^''^^"     39  ^*  6*  ?•  '^O 

tfoM,^.  9«.  [^'  ^^  '^  ^^  condition  be,  diat  ^the  obligor  does  not  pay  to  the 
cites  £.  C.  obligee  fuch  a  day  i o  A  then  the  obligation^  being  100  /.  Jhall  be  v&idy 
^Br.  Obli.  this  is  a  good  condition ;  and  the  obligor,  in  an  aiftion  upon  theob- 
^IT^Kzt  '  ligation  may  fay,  that  he  did  not  pay  the  10  /.  and  fo  avoid  the  obr 
S.C.—    ligation  ;   For  though  the  intent  wiS  not  fo,  yet  becaufe  the  words 

A  ^  s"^*d  ^^^^  ^^  ^^  °"?^^  ^°  adjudge  atfjrding  to  tie  words.  39  H,  6.  xo« 
Arg.  aund.  ^j^^j  ^^  ^^  adjudged.] 

%  Vlod.ft85. 

HiU.  29  Sc  30  Car.  2.  C. B.  the  Ch.  J.  faid  he  «loaked  whether  that  cafe  was  law Fttcm.  Rep, 

»47.  pi.  a6i.     Hill.  1677.  ^!iU*  y.  Wright,  the  condition  was  held  abfurd,  and  judgment  for  the 

plaintiff. Ste  Tit.  Obligaeon  (M)  pL  4.  (N)  pi.  i,«-«.^.  C.  cited  Aig.  11.  Mod.  •  103.  boC 

wu  denied  by  Holt  Ch.  J.  to  be  law.— —Ibid.  199.  pi.  16.  Mich.  7  Ann.  B.  R.  in  cafe  of  Wells  v. 
Fergufon,  S.  P.  adjudg  d  to  be  repugnant,  and  denle4  ihii  cale  to  be  law.— -2  Sa'k.  ,167.  d1.  t. 
Weill  ▼.Tregufon,S.C.adjud^;dawCordijigly.  >  3    P     3* 

•[1^3  3.  A. 


Conlittion«  X09 

2*  A.  made  a  hafi  to  B.  on  condition,  that  if  A.  grants  the  re-  ^*  C.  died 
^rr/wn  tbenB.  Jhall  have  fee.     If  A.  grants  the  reverfton  by  fine  B.  ^,\*^d^*^* 
(hall  not  have  fee ;  for  the  condition  is  repugnant  and  void ;  por  that  the     ' 
Anderfon  Cb.  J»   i  Rep.  84.  b,  Pafch.  42  £liz.  C.  B.  cites  6  R.  icafe  wasof 
2.  Quid  juris  clamat  20.  Plefington*s  cafe,  ^clr^Ind 

that  if  A.  died  within  the  term  B.  ihould  have  franktenement^  and  lirery  of  fdfin  was  made  accord* 
inzly,  and  the  condition  was  held  repugnant  S.  C.  cited  PI.  C.  26.  a.  that  it  was  held,  that 

inafmoch  at  the  condition  preceded  the  frankteaement,  that  the  frank  tenement  is  n3t  oat  r»f  th;  4rtibr 
immediately. — S.C.  cited  FI.  C.4S7*  »-— Co.  Lttt.  378.  b.  (r)  S.  P.  as  of  a  leafe  for  life,  and  fays, 
that  who  the  fine  transfers  the  fee  to  the  comifee,  it  would  be  abfurd  and  repugnant  to  real'on,  that  th? 
fame  fine  ihould  work  an  eflatc  in  the  lefTeej  for  one  alienation  cannot  veft  an  eitate  of  one  and  the 
fime  land  in  two  fcvcral  perfms  at  one  time.  ■  Perk.  S.  719.  S.  C.  and  S  P.  but  ibid.  S.  730.  fjvs, 
if  the  klfor  had  grantrrd  the  revcriion  to  a  firmnger  by  deed,  the  leHce  in  fuch  cai'e  (h.)uld  have  feebr 
the  condition,  becaufe  the  lereriion  is  not  in  the  grantee  befbie  attornment,  and  yet  the  Jeod'br  ha$ 
granted  the  (aroe,  and  againft  this  grant  he  cannot  plead  ne  granta  pas  by  the  deed.— -~2  Brownl. 
227.  Arg.  cites  PleHngton's  cafe  as  held  that  he  ihall  not  have  fee,  becaufe  at  the  time  he  had  only  a 
ri^ht  to  a  term,  and  not  a  term  in  pofleillon.  If  a  man  makes  a  leafc  for  years  upon  condiciiin, 
tlut  if  the  fenbr  oufh  him  within  the  term  he  fliall  have  fee ;  in  this  cafe,  by  the  performance  of  the 
conditMo  he  ihall  have  ice»  beciufe  it  is  the  ad  and  tort  of  the  lelibr  hlmfclf,  whereof  h  mA  if  fhall 
HOC  take  advantage  $  and  alfo,  that  eedem  inftante  that  the  leflbr  ou(ls  him,  eodcm  inftante  the  leflee 
has  fee,  and  the  tide  of  the  leflee  is  by  force  of  the  condlrioni  which  is  paramount  the  ouiler  j  per 
Coke  Ch.  J.  S  Rep.  76.  a.  and  fays,  that  with  this  accords  6  K.  2.  Quid  Juris  clamat  20.  And  that 
piflfffliun  at  an  inftant  is  fufficient  to  fupport  the  increafe  of  the  fee  appears  11  £.  2.  Tit.  Voucher 
»6j.        S.  C.  citod  Co.  Litt.  217.  a. 

4.  Condition  of  a  bond  that  the  ohUgeeJhatt  not  fue  the  obligation^ 
is  repugnant,  but  a  defeafance  by  other  deed  to  fuch  tWtSt  is  good. 
Mo.  81 1,  pi.  1097.  cites  21  H.  7.  the  cafe  of  Pufeto. 

5.  A  bond  was  conditioned,  that  if  J,  B.  the  obligor  Jhall  die  Paim.  «;5«. 
without  ijfue^  then  if  he^  by  his  laji  wilty  or  otherwife  in  writings  s.  c.  DoJe- 
fiall  convey  fuch  lands  to  W.  B.  the  obligee,  then  the  obligation  to  he '^^^l^^^^^^ 
voi:l    It  was  objetted  that  this  condition  was  repugnant  and  im-  tionVuigic^ 
pofEble,  viz,  that  if  he  die  without  ifTue,  then  by  his  laft  will  or 'nd  the  con- 
otherwife  he  would  convey  &c.  and  that  he  cannot  convey  when  he  ^^^^^  "' 
is  dead;  and  of  this  opinion  was  Doderidge;  but  by  the  other  3  fmpornhie at 
judges,  the  condition  being  made  in  benefit  of  the  obligor  [obligeej  the  com- 
fiuU  be  conftrued  according  to  the  intention  of  the  parties,  which  "*«n^™«>t, 
was,  that  J,  (hould  make  a  conveyance  in  his  life  by  will,  or  other-  Sd  that  tht 
wiie,  of  lands  fo  as  they  fhpuld  remain  to  W.  and  his  heirs,  in  de-  intent  ap. 
fault  of  heirs  of  th?  body  of  J.  Jo.  180.  d.  7.  Trin.  4  Car.  B.  R.  Pf*'H'  **"* 
Eaton  V.  Butter.  ^  '  L^^i^ 

totheword<2 
lad  diat  tho*  the  intent  is  to  be  purfued,  yet  that  if  when  the  words  kad  ut  to  the  intent.  But  the 
fdier  3  held  c  contra,  and  gave  judgment  to  the  plaintiff  accordingly. 

6.  A  bond  was  conditioned  to  pay  7  /.  ^y  2  x.  per  weeiy  and  if  he  ^^jm.  68. 
fail  ofpaymmt  at  any  of  the  days,  the  bond  to  be  void^  or  otherwife  fu'j^c'j*fo*r 
U  remain  in  full  force.     The  defendant  pleaded  that  he  did  not  pay  thepUin^tiff* 
at  one  of  the  da]rs.     The  court  held  that  the  condition  ihall  be  becaufe  the 
taken  diftributivejy  reddendo  fmgula  fmgulis,  that  if  he  pays  the  7 1  ^^^^^^^ 
the  obligation  (hall  be  void,  but  if  he  fails  to  pay  the  2  s.  a  week  at  ^"n  U^' 
any  of  the  days,  it  (hall  be  in  full  force;  for  the  obligation  ^^///i^^  obligation  ta 
ie  ineffectual  if  by  any  means  it  can  be  made  good.     Lev.  77.  Mich,  jjjj^jg^*^**^ 
14  Car.  2.  B.  R.  Vernon  v.  Alfop.  sld.  105.  pF. 

14.8.  Cad- 
J«^  after  advifemeiit  feveral  tenni  that  the  obligation  was  fingk,  and  the  condition  repugnant  and 
vv^irf.— «6,  C.  cittd  %  Mod.  235.  ud  Sf  P«  adjudged  accordingly.    Hill.  19  U  30  Car.  %.    Wells  v. 

.7.  The 


no  Conotttom 

^''^^S^C  7*  The  condition  of  ^ /berrff* s  hofulw2Sj  HitX  if  the  eUfend/tnt  ap^ 
•ncT/udgl  '  p^o^  tic.fuch  a  day  in  B.  R.  3cc.  then  the  condition  to  be  v:  !^  wficn 
mentfortheit  fhould  be,  then  this  Migaiicn  to  be  void,  for  !f  the  defendant 
rjaintiff,  h^j  appeared,  yet  the  condition  is  ftill  void ;  and  if  (b,  then  the 
jviodT^e.  ^T^d  h  Angle  and  without  a  condition,  whereas  the  ftatute  23  H. 
ph85.  Hill.  6.  10.  exprcfly  require  that  there  {hall  be  a  condition,  therefore 
*'  *  "  this  bond  is  againft  the  ftatute ;  but  adjudgM  that  thefe  abfurd  words 
M^kverer  ^^  ^'^  ^"^  ^^  *^  Condition  Jhall  not  be  regarded  any  more  than  if 
▼.  Redihaw.  tbev  had  been  omitted,  and  the  fenfe  (hall  be  taken  as  if  the  words 
S.^C.  but  had  been,  then  this  obligation  fliall  be  void }  and  therefore  the  ad^ 
r^^MrSt!  ^'''^'^  9f  nf^M^  ^"^  impertinent  words  Jhall  not  hurt  the  bond  and 
39.  s.  c. '  condition,  which  were  perfect  before.  2  Sand,  78.  Pafch.  22  Car* 
buts.p.     2.  Malcvcrcr  v.  Hawkcfby. 

does  not  ap. 

pear>  2  Keb.  625.  pi.  24.  S.  C.  adjudged  for  the  plaintiff* 

8.  Debt  on  a  bond  was  brought  againjl  the  heir  of  the  obligon 
and  the  declaration  was  right,  as  if  the  bond  had  been  without  mi  re- 
take ^  the  defendant  prayed  oyer  of  the  bond,  and  pleaded  non  eft 
fa£lum,  which  was  found  for  the  plaintifF.  Selby,  ferjcant  for  de- 
fendant, moved  in  arreft  of  judgment,  becaufe  he  faid  it  appeiired 
that  the  heir  was  not  bound ;  the  bond  run  thus,  noverint  univerfi 
per  prxfentes  rm  ^ohannem  Nokes  tener*  i3*  firmit^  obligor'  yobanni 
Stiles  in  cent'  libris  legal'  monet'  &c.  Sqhend*  prxdift'  cent'  Itbras 
eidem  yobanni  NoieSj  ad  quam  quidem  foiution^  obii^o  me  haredes  &cc, 
and  fo  the  heirs  being  bound  to  that  void  payment,  the  bond  muft 
be  void  as  to  them ;  but  tot.  cur.  held  the  contrary,  and  faid,  that 
ihe/ohend*  being  to  the  obligor  himfelfwas  ahfunly  and  therefore  voirfy 
and  to  be  rejedled,  and  that  the  obligation  was  to  be  conftdered  without 
thefohend^y  and  dien  it  runs  thus,  norverint  univerli  per  praefent' 
me  Johannem  Nokes  tener'  &  firmit*  obligar'  Johanni  Stiles  in 
cent'  libr'  ad  quam  quidem  folution'  obligo  me  haredes  &c.  which 
certainly  binds  the  heir ;  for  the  firft  words,  tener'  &  firmit'  obligar' 
in  cent'  libris,  imply  a  folveiid',  for  if  the  obligor  be  not  oblig'd  to 
pay,  the  word  (obliged)  would  fignify  nothing  at  all;  aiid  it  was 
agreed  on  both  fides,  that  the  firft  words  were  fufficient  to  bind  the 
obligor  and  his  executors,  therefore  ad  quam  quidem  folutiou'  &c, 
were  adjudg'd  to  refer  to  the  legal  folvend'  implied  in  the  firft 
words,  and  therefore  good,  and  judgment  pro  qucr'.  MS.  Rep. 
Mich.  12  Annz,  C.  B. 

For  more  of  ConiXxxoviS  repugnant,  fee  Tit.  Grant.  (R.  14),  (H. 
a.  10),  Tit.  Obligation  (M)  pi.  5.  (R),  &c.  Tit.  Rekrvation 
(B.  2)  and  (T)  per  totum,  and  other  proper  titles. 

(C.  a)    What  fliall  be  faid  a  Condition  impojjibk. 


Jr.  Cofldi-   ^  J  ^  T  F  a  woman  makes  a  feoffment  fo  a  man  that  is  married  to  another, 
[ites's.'c.  ^  ^pon  condition  that  he  Jhall  marry  her^  this  is  a  good  condition^ 


Br.  Condi- 
tions, 
cites  .  ^  _ 

•Fitsh.  for  the  wife  may  die,  then  he  may  marry  her.    40  AfT.  13.  a4: 
Condition,^  j^jggj  jjy  admittance  i  but  quaere.] 

s!  C.^.— Br.  Co&uluoo,  \\.  zd%,  citM  S«  C.  &  F*  N.  B.  zo5^— »i;»  N«  B.  iP5i»  (H)  ctm  5.  C. 

[2.  if 


ConHition^  1 1  x 

f  2.  If  the  condition  of  an  obligation  be  that  the  tkXxgot  JhaUaJpgn 
to  tbi  obligee  a  commiffion  of  bankruptcy  yX!ti\^  is  an  impoffible  condition, 
and  therefore  void,  and  tbe  obligation  Angle;  for  it  is  impoflible  to 
zmgn  the  commiiBon.  Mich.  14.  Car.  B.  R«  between  Street  and 
Daniel ;  adjudged  per  Cur.  upon  a  demurrer.  J  ] 

(D.  a)   What  (hall  be  fald  a  Condition  impoffible  TT"^ 

and  voidy  and  what  not. 

f  I.  TF  the  condition  be  quod  debet  pluere  eras  ;  this  is  a  good  con^ 
-■•  dition  ;  for  tho'  the  oblieor  is  not  certain  thereof,  yet  if  he 
will  take  this  upon  himfcif,  andrun  the  hazard  thereof,  he  may  at 
his  peril,  for  this  is  not  impoflible  of  itfelf.     22  £.  4. 26.] 

[2.  So  for  die  feme  reafon,  if  die  condition  be,  that  the  popejhall 
be  at  Weftmtnjlet  to-morrow,  this  is  a  good  condition.  22  £«  4. 
26.  J 

[3.  If  the  condition  be,  that  the  obligor  Jhall  go  from  the  church  ^[^^  ^[^ 
of  ^/.  Peter^s  in  Wejlminfter  to  the  church  of  5/.  Peter^s  in  Rome  the  note 
within  X  hours',  this  is  impoffible  and  void.     Co.  Litt.  2o6^b.] 

[4.  u  by  the  condition  a  thing  is  to  be  done  within  a  franchife^  c^o^nt^^* 
this  is  a  good  condition,  for  it  may  be  tried  here.    Contra  10  H.  6.  bdint^or  ** 

146.  Curia,  j  ClnquePorts 

where  the 
VXnis  iRit  does  not  van^  tbe  condition  11  voidy  becaufe  it  cannot  be  tried,  and  this  is  where  the  ob- 
lig^on  ia  uied  at  tbe  common  law.     Br.  Condition,  pi.  196.  cites  ic  H.  6.  14.         Br.  Tml>p1* 
144.  cicta  S.  C.  but  Brooke  fays  this  is  only  the  faying  of  the  court  as  to  the  conilition. 

f  5.  [5e]  If  by  die  condition  a  thing  is  to  be  done  beyond  fea,  this  Contra  i^ 
is  a  good  condition,  for  it  may  be  tried  here.  Contra  21  E.  4.  io.  fh"*©^? 
Quam  4  H.  6.  23.  6.]  tion  is"»oi4, 

fer  it  ia  not  triable  in  Englaad,  and  therefore  in  effed  impoflible.  Br.  Obligation,  pi.  70,  cites  2 1  £• 
4.  io#  Aa  if  it  be  to  pay  monay»  or  tbe  Ukcy  the  deed  is  Angle  and  tbe  condition  is  void,  bccauie 
it  canaot  be  tried  in  England ;  and  where  a  man  pleads  a  pi',  a  triable  hryond  ica  it  is  no  ]Jea,  and 
the  other  may  demur.  Br.  Cooditiony  pi.  270.  cites  it  £.  4.  per  Brian,  Ch.  J.  and  ibid.  pi.  X7Xb 
otes  11  E.  4.  36.  per  Vavifor  ■■'  The  condition  is  void,  and  this  is  where  the  obligation  is  futd  at 
the  coouDOn  law.  Br.  Condition,  pi.  196.  cites  20  H.  6. 14.  ■  If  a  man  be  bound  in  an  obligation 
U  /#f  xo  /.  /»  l^#  Mtgtt  at  Paris  btytndfea  at  a  certain  day^  if  tbe  obligor  pr.yi  nt  another  place  and 
iiffsmt  day  in  Enrland^  and  tbt  otter  acceftt  i/y  this  is  good  dearly ;  qu<^d  nota.  Br.  Conditions, 
pi.  306.  cites  38  H.  S.*  But  per  Brian,  if  a  man  be  htund  in  10/.  to  pay  fc/.  at  Bourf^e.iux,  the 
plaiadff  may  eUcIar*  nfm  ail  the  deed  \  but  if  tbe  defendant  plead*  pcyment  at  Bourdeau:e,  extra  tc^- 
«um,  die  plaintiff  fhall  be  ban^d,  becaufe  it  is  part  of  the  plaintiff 's  count.     Br.  ibid. 

[6.  If  the   condition  be  tofave  barmlefs  tbe  obligee  againft  ^  Br.  Condi-' 
firanger  from  an  obligationy  in  which  the  obligee  Jiood  bound  to  the^"^^^^^' 
Mgor  this  is  a  good  condition ;  for  tho\  by  no  pofiibility  the  ii  £.^^"« 
ftnm^er  could  have  any  thing  to  do  with  it,  yet  if  he  favcs  him  54-  contra, 
hamuels  againft  him,  'tis  within  the  condition,  for  it  may  be  that  chokc  &*^ 
he  has  fome  fear  of  damage  by  him.    Contra  21  £.  4.  53.  b.  butsrian^;  for 

quaere.  J  tbtfiranier 

hat  nethmr 
dewkhsbt  d*ht  hj  •hhiatlw  v:bich  h  between  tbe  obRgBr  and Mgee,  and  fo  the  conditioQ  impo0ibW 
fad  void  i  and  then  the  obligation  is  lingle. 
'  7hi»  ii  mifp^ftied)  for  it  ttmU  be  at  In  the  Roll  (53.  b.}  [pi.  ix.J 

7.  If 


it  if  ConUition* 

.  7.  If  a  man  pleads,  defeafance  in  Jebt  upon  an  obligation  of  a  thing 
to  he  done  beyond  fia^  which  cannot  be  tried  here,  or  in  two  coun- 
ties^ as  in  London  and  Wiltlhire,  where  the  one  cannot  join  with 
£  112  ]  '*'  other^  fo  that  trial  cannot  be  had,  this  is  void,  and  the  obliga- 
tion is  finglc,    Br.  Dcfea&nce,  pi.  13.  cites  22  E.  4.  2. 

(E,  4)     Condition  impoffiblc.     The  EffjeB  of  a 
Condition  impoffiblc  at  the  nuking  thereof. 

Br.CoiMfi-   [i.lF  the  condition'of  an  obligation  of  feoffment  be  impoffiblc  at 
I «!  d?w  *^  making  thereof,  this  is  a  void  condition ;  but  the  oblige^ 

S.C.  AAd  tion  or  feoffment  is  not  voidy  but  fingle.     14  E.  4.  3.     Co.  LitL 
inruchcafe  2o6.  \)ec2Mk  ^Ot  condition  is  fubfequentA 

thceftateU  J     t  ^  J 

ablblute ;  at  if  the  condition  W  to  go  to  Rome  from  Weftminfter  In  3  hours.    Co.  Litt.  io6»  b. 

S.  P.  per  Markham.    Br.  Condition!,  pU  55.  cites  19  H.  6. 67.  75.  76. S,  P-  But  if  the  condi- 

Cien  be  to  do  any  thing  sg^fi  /uttr,  as  to  kiil  a  wutn^  and  the  like,  there  the  one  and  the  other  are 


If  a  ciidu       [2.  Btti  if  the  condition  precedent  be  impoilible  at  the  making  thei^* 

S«/Cim-  ^^>  ^^^^  ^  *^  ^^'^'  becaufe  nothing  paffes  before  the  concEtion  is 
poflibie,  the  performed.     Co.  Litt.  20.  b.  [206.  a.] 

eftate,  in-  [3.  As  if  a  man  leafesfor  life  upon  condition,  that  if  he  goes  from 
I*7JLcnt  ^^  church  of  S/.  Peter's  tn  Wejlminfter^  to  the  church  of  5f. 
cf^arif*  i  Ptter\  in  Rome^  within  three  hours^  to  have  a  feCj^  which  is  impof- 
¥ut  a  con-    fible,  yct  becaufe  it  is  precedent  no  fee  can  a^nie.    Co.  Litt, 

qucnr  IS  of  "" 

another  confideration ;  per  Holt  Cb.  J.  in  deljrervig  the  opinion  of  the  court,     %  Ld.  Raym.  R^. 

766.  Pafch.  X  Ann.  in  cale  of  Fetthaxs  v.  Cudworth. 

4.  Where  a  man  is  bound  to  do  one  thing  or  another,  and  the 
one  is  pojftble^  and  the  other  impojjihley  he  ought  to  perform  that 
which  is  poflibie.     Br.  Conditions,  pi.  47.  cites  21  E.  3. 29. 

5.  It  is  agreed  that  where  a  man  binds  himfelf  by  covenant  to  a 
thing  impoilible  the  covenant  is  voidi  but  if  it  h^  to  do  a  thing 
within  the  power  ofman^  then  e  contra.  Br.  Covenant,  pi.  4.  cites 
40  E.  3.  5. 

ritah.  Ob.       6.  A.  is  bound  to  B.  in  an  oblifration  conditioned  tojland  to  the 

ligation^pU  arhitrement  of  C,  fo  thnt  it  he  made  before  15  Mtch,  and  that  the 

MichTij     obligor  fliall  have  notice  of  it  14  days  before  15  Mich,  to  attend^ 

H.  6. 5.  C.  the  faid  arhitrement  5  and  the  15  Mich,  is  14  days  before  the  date  of 

the  faid  obligation,  and  fo  the  notice  is  impoflible  to  be  performed, 

this  obligation  is  good,  and  the  condition  void  j  adjudged  in  the 

Exchequer  Chamber.     Jenk.  116.  pi.  31. 

7.  Obligation  with  condition  impoflible  is  as  well  void  as  where 
the  condition  is  againft  law ;  per  Markham  and  Danby  Ch.  J.  Br. 
conditions,  pi.  150.  cites  8  E.  4.  12,  13. 

8.  There  is  no  diverftty  where  the  tjping  or  condition  is  impoffible 
at  the  commencement^  and  when  it  is  poflibie  at  the  commencement, 
^nd  made  itnpeJftbU  afier  \  for  an  impoilible  condition  (hajl  be  faid 

void| 


Condition. 
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void,  and  the  grant  good.  And  where  the  condition  was  poflible^ 
and  became  iinpoiTible  after^  there  it  is  fingle  alfo ;  As  where  an 
annuity  is  granted  by  R.  Prior  of  S.  till  the  plaintiff  be  promoted 
by  R.  this  is  a  condition ;  but  if  R.  dies  before  promotion,  now 
the  grant  is  Angle,  for  the  tender  of  the  fuccefTor  is  not  good ; 
Contra  if  it  had  been  granted  by  name  of  Prior  without  name  of 
baptifm.  Br.  Conditions,  pi.  69.  cites  14  H.  7.  .31.  and  15. 
H.  7.  I.  [  113  ] 

9,  Where  a  deed  has  covenants,  partly  pofftble^  and  partly  imprf-  ^"'  »«>  ^e 
/ibU^  it  Is  good  for  the  poflible  ones,  and  void  for  the  other.  Br.  "  *,^^^ 
FaitSy  pi.  37*  cites  14  H.  8.  25.  per.  Pollard.  nant  au  19 

void;  per 
BrudenelL    Ibid. 

10.  A  bond  was  conditioned  y^y2r/?j/n/;7/ and  maintaining  tf«  tLe.  189. 
beuje^  ^c.  infufficUnt  repairs,^  and  fo  to  leave  it  at  the  end  of  the  ?J;.  ^57* 
term ;  at  the  time  of  the  entry  into  the  bondy  the  timber  of  part  ei,^.  b?r. 
thereof  was  fo  rotten^  that  it  was  impojftble  to  fuflain  and  maintain  it  theS.C.  tK^* 
in  repairs,  yet  the  obligation  is  good,  though  the  condition  was  ^^^^^T^. 
impoifiblej  adjudg'd.     Sav.  96.  pi.  177.  Trin.  31  Eliz.  Wood  v.  ?he  kitchen' 
Avery.  wis  forijii.^ 

ous  a:  the 
tme  of  the  deroUe,  that  he  could  not  maintain  or  repair  it,  and  therefore  he  tri'iV  it  dov.n,  and  re. 
b^ih  It  again,  in  fo  /hort  a  time  as  he  could  poflTibly,  in  the  fame  place,  fo  lirge,  and  fo  fufiicient  in 
treadth,  length,  and  height,  as  the  other  kitchen  was  \  and  that  the  faid  kitchen,  all  times  aft?r  the 


oo^t  at  his  peril  to  provide  for  it;  and  here  it  was  falJ,  that  if  the  cund.tion  be  impofliUe  tiie  bond 
is  lingle  \  contrary  where  a  man  is  charged  by  an  a(5l  in  law. 

1 1.  A  condition  altogether  impofRble  is  void,     Cro.  E.  780.  -^^j  >^I  am 
pi.  14.  iVlich.  42  &  +3  Eliz.  B.  R.  in  cafe  of  Wigly  v.  Black- ,^^"^^.^^1^^^^ 

Will.  ^  ^  Eaftcr)him 

that  comes  Mi  to  PauPs  on  ATichaelmas  day  next  it  is  void,  becaufe  it  is  impoffible.    Per  Popliam 
CoUib.  iSS.  pi«  ]3i.tiilL43£IiK.  '  ' 

12.  Condition  to  pay  money  at  a  day  pajl  makes  the  obligation  Velv.  1 3S. 
fingle.     Brownl.  104,  Mich.  6  Jac,     CTfcen  v.  Eaden.  ^- ^*  *"  ^^' 

13.  In  debt  Upon  bond,  condition'd  to  pay  the  money  on  the  31/?  Lat™i7»/' 
dny  of  Septetnber^  whereas  there  are  not  fo  many  d;iys  in  the  month  ;  Gibbon  v. 
the  defendant  pleaded  folvii;  ad  diem,  and  found  for  the  plaintitf ;  ^'JJ^^^^^' 

it  was  moved  in  arreft  of  judgment,  that  the  condition  was  impof-  i^ngiv!!!^' 
fible;  fed  per  Curiam,  tlie  condition  being  iinpoflible,  the  money  is  ^0^%^, 
due  trefently.    Jo.  140.  pi.  6.  Trin.  2  Car.  B.  R.    Jiggon  v.  Pur-  ^i:;gnamv. 

<^^^-  s"c.  hda 

that  it  is 

pmUe  prefc.itly,  andiudgmfnt  for  the  pliniin' Cro.  C.  78.  pi.  9.  Trin.  3  Car.  in  Com. 

mIic.     Purtafe  v  Je^oii,   i.  C.  and  judgineui.  atliiaitd. Hct.  173.   T^n.  7  Car.  S.  P.  in  cale 

afGoflce  v.  Bru^u. 


14.  If  a  nian  is  bound  to  do  a  colLiieral  /7<7,  and  that  matter  be-  Pa^ra-  5'6. 
comes  impoffible  afterwards,  it  is  void  \  but  not  lo  v/here  ths  con-  ^^^^'^  ^' 
ditioii  is  parcel  of  the  duty  contained  in  tiic  objigation.     Ahf 
^how.  143.  pi.  1 19.     Mica  32  Car.  2. 


'g.  2 


Bau>,  S   V 


15     A  bond 


X  X  3  Contiitfon. 

The  rtporc  1 5.  A  bond  to  thc  flicrifF/tf  appear  at  a  day  certain^  where  theri 
J^*JP*'"  h  nofuch  day^  is  a  condition  impoffible  at  the  time  of  making  thtf 
cttT  *  bond,  and  therefore  the  obligation  is  fingle ;  and  judgment  for  the 
plainciflF.  But  note,  the  defendant  aid  not  plead  the  ftatute  23  H. 
6.  for  had  he  pleaded  obligation  without  condition  or  confideration 
impoffible,  which  is  all  one,  it  had  been  void  by  the  ftatute«  3  Lev. 
74, 75.  Mich.  J4.  Car.  2.  C.  B*    Graham  v«  Crawfliaw. 

16.  If  one  bmds  himfelf  in  a  bond  to  go  to  a  place  not  in  beings  or 
to  do  other  impoffible  thing,  the  obligation  is  (ingle ;  and  here  the 
cafe  was,  one  laid  a  wager  that  he  would  walk  in  fuch  a  time  to 
High-Park  Corner,  and  the  place^  being  Hyde-^Park  Corner^  and 
no  fudh  place  as  High-Park  Corner,  he  loft  his  wager*  Per  Cur. 
12  Mod.  418.  Mich.  12  W.  3.  Wall  v.  Grovet. 

17*  Sci,  Fa.  againft  the  bail,  reciting  a  recognizance  taken  in  the 
reign  of  the  late  king  IViUiam^  wherein  the  condition  was^  that  the 
defendant  Jhould  render  himfelf  to  the  trifdn  if  the  Marjhalfea  Domina 
[  XI4  3  Regina  nunc^  It  was  argued  that  me  condition  is  impoffible,  and 
confequcntly  thc  recognizance  finele.  Per  Holt  Ch#  J.  where  the 
condition  is  under^written  or  indorfed^  there  that  is  only  void^  and  the 
obligation  fmgle;  but  where  the  condition  is  part  of  the  lien  itfelf, 
and  incorporated  with  ity  there,  if  the  condition  is  impoffible,  the 
obligation  is  void;  and  th;i  court  inclining  that  it  was  ill,  thc 
plaintiff  for  his  own  expedition,  pray'd  that  his  writ  might  be 
abated,     i  Salk.  172.  pi.  4.  IVin.  2  Ann.  B.  R.     PuUerton  v* 


Agnew. 


(F.  a)'    What  Perfons  may  perform  it* 


, , _, _...       J   ^  ^^___     _  —  ____  —  — 

that  is  upon  may  pay  the  i  os.  for  this  is  not  more  perfonal,  being  the  payment 
Dotce'to  dfe  ^^  rno"ey,  than  in  thc  cafe  of  Litt.  upon  a  mortgage,  Tr.  13.  Car. 
h-ir!— Jo.  B.  R.  between  Spring  and  Sir  Julius  Cafar^  Mafter  of  the  Rolls, 
-^Go.  pi.  10.  in  a  writ  of  error  upon  a  judgment  in  a  quare  impedit.  The  court 
^*  S'  *^'  divided  en  this  point,  fcilicet,  Croke  and  Jones  inclined  that  it  was 
!!Ll.Wm.  «o^  perlonal,  but  the  heir  might  perform  it  \  but  Brampfton  & 
lo^.toiio.  Berkely  e  contra. J 

4nd  115. 

to  near  tlic  end^f  fol.  120.  Mich.  &  Hill.  22.  Jac.  Cowper  v,  Edgar,  S.  C.  argued  V§  the  fefjeants* 
but  no  judgment.^— l';*ymcnt  oi  zfmalt  tnjii*sg  fum  may  be  conlidered  rather  as  a  ctrtmciiy  than  a 
va*u;^ble  confidtfra;ion,  ^^cr  Parker  C.  and  he  laid,  that  he  took  this  to  be  the  ground  upon  which  the 
z  jitdvfs  \vpnty  who  in  liic  cafe  of  Spring  v.  CsLfar  held  the  payment  of  lo/.  to  be  a  perfonal  adi  \  fur 
^\\ct\  thc  ium  comes  to  be  coniideiablc,  as  500/.  &c.  the  payment  of  it  is  never  efleemed  a  perfonal 
act.  10  Mud.  424.  in  cafcof  Marks  v.  Maiks.  ■  And  he  faid,  tliat  this  appears  throughout  7 
Kep.  in  Engleficld's  cafe*       -Chan.  Free.  4S6.  S.  C  but  S.  P.  does  not  appeal'. 

2.  Feoffment  in  fee  upon  condition  to  be  void  if  the  feaffor  fays  fo 
much  to  the  feoffee^  and  the  feoffee  dies  before  payment^  his  heirs  can^ 
not  pay  it^  bccaule  the  time  of  payment  is  paft  j  for  the  condition 
being  general,  if  the  feoffor  pays,  &c.  it  is  as  much  as  to  fay,  If  the 
feoir'cr  during  his  iifc  pays,  &c.  iitt.  S.  337. 

3.  But 


Connitidti.  J 14 

3.  But  when  a  day  of  payment  u  limited^  and  the  feoffor  dm  i^- 
fQve  the^  day^  his  heir  may  tender  the  money,  becaufe  the  time  of 
pa)Tnent  was  not  part  by  the  death  of  the  feoffor.     Litt.  S.  337. 

4.  And  it  feems,  thatyS  may  his  executors^  becaufe  they  reprefent  And  fomay 
the  perfon  of  their  teftator.     Litt.  S.  337.  hisadminif- 

trators,  And 
if  there  be  neither  executor  nor  adminiibrator,  the  ordinary  may  do  the  fame.     Co.  Litt.  20^.  a* 

5.  If  a  man  mortgages  his  land  to  W.  upon  condition  that  if  the 
mortgagor  fcf  y,  S.  pay  20  Jhiitings  atfuch  a  day  to  the  mortgagee, 
that  then  he  Jhail  re-enter.  The  mortgagor  dies  before  the  day*  j,  S. 
pays  the  money  to  the  mortgagee.  This  is  a  good  performance  of 
the  condition,  and  yet  the  letter  of  the  condition  is  not  performed. 
But  if  the  mortgagor  had  been  alive  at  the  day^  and  he  would  not 
pay  the  money,  but  refufed  to  pay  the  fame,  and  J.  S.  alone  had 
tendred  the  money,  the  mortgagee  might  have  refufed  it.  Co. 
Litt.  219.  b. 

6.  But  in  the  former  cafe,  albeit  the  mortgagor  be  dead,  y^t  the 
aH  of  God /hall  not  difable  J.  5.  to  pay  the  money,  for  thereby  the 
mortgagee  receives  no  prejudice;  znd  fo  it  is  in  that  cafe,  iff.  •?.  [  1 15  J 
bad  died  before  the  day^  the  mortgagor  might  have  paid  it.     Co. 

Li:.  219.  b. 

7.  If  A.  infeoffs  D,  his  fecondfon  upon  condition^  that  if  he  pay 
530/.  to  D.  then  E»  his  '^dfonjhould  have  fee.  This  is  a  condi- 
tion, the  right  of  performing  which,  defcends  to  the  heir  of  A. 
and  he  may  take  advantage  of  it ;  for  the  limitation  of  the  fee  over 
to  E.  is  void  by  a  particular  maxim  of  the  common  law,  which  will 
not  allow  a  fee  to  be  limited  upon  a  fee,  or  by  that  other  maxim 
by  which  a  Jiranger  camzct  take  advantage  of  a  condition ;  per 
Parker  C.  lo  Mod.  423.  Mich.  5  Geo.  in  Cane.  In  cafe  of  Marks 
v.  Marks. 

8.  If  a  Icafe  is  made  to  2,  with  condition  to  have  fee^  and  the  one  *  ^^°g^"V 
dieSy  the  furvivor  may  perform  the  condirion  and  have  the  fee  j  but  pAcolcc  ' 
if  the  fame  jointenants  have  mad^  partition  the  condition  is  de-  <Jb.  J.fays 
ftroycd^  becaufe  the  cftate  in  fee  ought  to  increafe  to  them  jointly  l.^^''*^!*^^ 
and  not  in  feveralty  ;  per  Coke  Ch.  J.     8  Rep.  75.  b.  76.  a.  Trin.  becaufe  the' 

7  JaC.    in  lord  Stalford's  cafe.  privity  re- 

mains, and 
the  cftate  alio  in  fub.^ance. 

9.  Devifc  of  lands  to  his  daughter  and  her  heirSy  at  her  age  of  18 ^  Hutt.  36. 
and  that  hts  wife  fljal!  take  the  profits  in  the  mean  time^  prcaidcd  Jhe  ^^^^"^^^'^ 
keeps  tfje  daughter  at  Jchool^  &c.   The  widow  marries  again  and  dicSy  accordi'nglv, 
the  da::ghter  not  being  18.     Adjudg'd  that  this  was  a  plain  term  ^^d  that 
given  to  the  wife  for  her  own  ufe,  which  accrues  to  the  hufband,  ^^^."^  "^^'"^f  "^ 
and  the  keeping  and  ediicating  the  daupliter  is  not  of  fiich  a  par-  thc^wift-'^for 
ticular  privity  but  that  it  may  he  performed  cffetii««ally  by  another.  »^»s  ^^*  "^ 
Hob.  185.  pi.  370.  Trin.  17  Jac.  Balder  v.  Blackbornc.  of  Cod,  ani 

"^     *  '  '    "'  therctorc 

for  the  phiat;.T. Uroivnl.  79.S.C.  adjuj^ei  for  ilt^Turt. 

10.  Devif-  of  lands  ro  his  wife  for  life,  and  after  her  dea'h  toi>«>'ici.e 
D.  bis  3d  foa  and  hw  i.iirs,  provid  d^  that  tf  C.  tht!  ftcofd  Hn  do   "^^  ^*  '' 


Jfanpajf  within  3  WMths  after  mj  wife's  death  pay  to  D.  its  exetutors^  l^c*, 
and  not  C.  500  /.  then  the  lands  to  come  to  C.  and  his  heirs.  C.  died,  living 
yrtAis*'.'"'*^  wife.  The  heir  of  a  may  pay  the  money,  and  (hall  have  the 
only  a  pU'm  ©^^^  conveyed  to  him.  Pafch.  1 7 1 8.  Ch.  Prec.  486.  Markcs  v. 
iniflakc  b  Markes* 

the  Will, 

which  is  ^  conveyance  that  the  law  fuppofes  to  be  made  when  a  man  is  mfi  dnciUii,  and  therefoc* 

isvoured  greatly  ;  per  Parker  C.  lo  Mod.  422.  S.  C. 


7oL4a^  (G.  a)    To  whom  it  may  be  pcrfomied. 

Cro.F.s83.  [!•  jF  a  man  makes  zfeo^ment  in  fee  upon  condition  that  if  he 

^s%^'d*  ^^^'  '^^''  '^  ^*'  ^^'^^*   executors,  or  adfldniftrators  of  the 

Sttedi  bu'tT^^^^  within  a  year  after  his  deaths  that  then  it  fliall  be  lawful  for 
the  payment  him  to  re-enter,  and  after  t)\^  feoffee  makes  a  feoffrnent  to  J.  S.  and 
to  the  heir  dies^  and  the  feoffor  pays  the  money  to  the  heir  of  the  feoffee,  this 
ws?ra  no  ^^  ^  S®°^  performance  of  the  condition ;  for  the  heir  k  within  the 
perfjrm-  cxprefs  words  of  the  condition.  Mich.  37,  38  Eliz*  B»  R.  between 
ance. Goodale  and  Wiat  refolv'd  Co.  5.  96.     Same  cafe.] 

^°g^^S.C.  r^-  ^^^  *"  ***  ^^'^  ^^  *^  money  had  been  paid  to  the  afftgnee,  it 
&  s.  p.  ad- had  been  no  performance  of  the  condition^  becaufe  the  affignee  is 
initted.— not  named.     Co.  5.  Goodale  07,] 

Gouldib.  '  '^ 

176.  pi.  11 1.  S.  C.  Fenner  thought  that  no  payment  oujht  to  be  made  to  the  heir<*{  bat  GaWdy  and 
Cicnch  c  contra.— Poph.  95,  :cO.  S.  C.  ail  agreed  that  norwithftanding  tlie  feotTmcnt  made  over 
by  the  father,  the  money  might  have  be<»n  paid  to  the  heir  to  perform  the  condition,  if  it  had  been 
truly  paid  and  without  covin;  but  by  Popham  and  Clench,  if  a  ftoffment  to  be  made  to  one,  upon 
condition  of  payment  of  moi.cy  to  the  feoffee,  his  heirs  or  affigns,  and  the  ftoflee  makes  a  feoAnent 
over,  and  dies,  the  money  ought  to  be  paid  to  the  feofiee,  who  it  the  affignee,  and  not  to  the  heir,  for 
there  (heir)  is  not  nam^d  but  in  refpcit  of  the  inheritance  which  might  be  in  him,  but  here  he  is 
named  as  a  mere  firangci  to  it. 

A.  gives  Hi/  B.  folvcnd'  to  fnch  pcrfon  as  he  (hall  appoint ;  if  B.  appoints  one,  payment  to  him  it 
payment  to  B  \  but  if  B.  appoirt  none,  ic  Hi^ll  be  paid  to  him.     6  Mod.  2z8. 

Where  the  feoffor  has  any  rcvcrfion  remaining  in  him,  the  payment  muft  be  to  himfelf ;  but  where 
he  departs  with  his  intire  fee,  as  feoffment  in  fee,  giit  in  tail,  or  leafc  for  life,  remainder  orcr  in  fee 
there,  leffre  for  life,  cr  donee  in  tail,  is  affignee.     5  Rep.  97.  a.  Coodale's  cafe. 

3.  FeofFment  on  condition  to  pay  to  the  feoffee,  his  executors^  or 
affignfj  within  three  years,  and  then  feoffor  his  heirs,  &c.  to  re- 
enter. The  feoffee  has  2  fons>  infant Sy  whom  he  makes  executors, 
and  dies  before  the  day.  J.  S.  is  made  adminifirator  during  mi^ 
nority ;  'tis  moft  fure  for  A.  to  pay  the  money  to  the  executors,  for 
the  admiiiiflrator  during  minority  is  but  as  bailiff  or  receiver  to  the 
executors,  and  payment  to  one  of  them  is  good.  3Le.  103.  pi.  151. 
Pafch.  26  Eliz.  C.  B.  Anon.   . 

4.  If  a  man  makes  a  feoffment  in  fee,  by  way  of  mortgage^  upon 
condition  to  be  void  upon  payment  of  the  nwney  hy  the  feoffor  at  a  day^ 
if  ^^  feoffee  dies  before  the  day,  the  money  fhall  be  paid  to  the  ex- 
ecutors, and  not  to  the  heirs  of  the  feoffee  5  becaufe  it  ihall  be  in- 
tended the  eftate  v/as  made  by  reafon  of  the  loan  of  the  money,  or 
fome  other  duty.     Litt.  S.  339.  ^ 

s  P.  for  in  5-  ^^^  if  ^^,  condition  be,  that  if  the  feoffor  pays^  t^c,  to  the 
this  cafe  feoffee,  or  kis  heirs,  if  he  dies  before  the  day  the  payment  ought  lo 
*^*^.'    '^^    be  made  to  his  h«ir,  and  not  to  his  executors.    Litt;  S.  -^w. 

O01U8  per-  wP7' 


Contrition.  it6 

fofi»  tA  exdu£o  altenus,  k  ez^flbm  facit  ceflare  tacltmii.    And  the  law  iliall  never  feck  out  a  Mr* 
Ibo,  when  the  parties  themfelvea  haTe  appointed  ime.    Co.  Litt.  »io.  a.  ^^ 

6.  Condition  of  an  obligation  cntrcd  into  by  M.  was  to  pay  lo  /.  Lftt.  Rep; 
per  ann.  after  his  death  to  the  executors  of  the  obligee,  for  the  ufe  of^i^'  *^,*"* 
M*s  children.    The  obligee  dies  without  making  any  executor,  caf^slc. 
The  court  feem'd  of  opinion  that  the  money  fliall  he  paid  to  bis  ad-  in  toridiin 
numftreters.     Scd  Adjornatur.  Het.  1 15,  1 16.  Trin.  4  Car.  C,  B.  ^"*'*** 
Manningham's  cafe. 

(H.  a)     Y^o  whom  to  be  performed.']     Affigns* 

[Executors.] 

\l*  JF  the  condition  be  to  leaje  certain  lands  for  three  lives  to  tie^^^-  ^^ 
^  Migee  or  his  ajfignsj  anci  after  the  obligee  demands  a  leafe  to  '^^  ^Vp 
be  made  to  Zftrangers  for  their  3  lives,  he  ought  to  make  it  to  ^  c^tiiaa' 
them  accordingly,  or  otherwife  the  condition  is  broke,  for  here  by  accordingly. 
the  word  affigns  is  intended  ajjigns  hy  nomination ;  for  he  cannot  have  "TT"^^^" 
other  affigns,  in  as  much  as  the  eftate  is  not  affignable  before  he  s.p.'byCoke 
hath  it.    Pafch.  14  Jac.  B.  between  jilbon  and  JVodgwood^   per  c>i.  J.  ac- 
Cariam.]  cordmgiy  { 

iind  been 
fiAcxwire  dearly,  if  it  had  been  to  be  made  to  him,  (and)  to  his  afligns;  but  that  here  he  haa  an 
de^oB  CD  whom  be  will  make  this  leafe  ^  as  if  you  are  to  make  a  leafe  to  ma  or  to  three  which  I 
Aail  nimg  ■■■■     ■  Bridg.  39, 40.  S.  C.  &  S.  P.  Arg.  but  aoti. ing  £ud  to  it  by  the  court* 

[2.  If  a  man  be  bound  in  20  /.  upon  condition  to^pay  10  /.  tofuch  Hob.  9.  pu 
perJoHs  as  the  obligee  Jhall  name  by  his  lajl  will^  and  after  the  obhgee  '9«S.c.per 
namei  no  perfon  by  his  \eill,  the  obligor  is  not  bound  to  pay  it  to  his  S^*^  Air 
executors,  oecaufe  the  condition  hath  reference  to  his  nomination,  though* 
Mich.  10  Jac.  B.  per  Curiam,  &  Tr.  12  Jac.  B.  between  Peafe  i^  ^^^^  >ny 
Mead,  per  Curiam.!  ^       thing tcfu- 

'  •  "'  mentary  la 

to  Ic  done  unto  a  man  or  his  aflxgns,  that  Is  to  be  done  to  the  executors  whei^  then  U  no  adual  af- 
%Me,  at  in  Chapman  and  Dalton*s  cafe,  and  in  f  ay  H.  8.  for  the  deliweringW  rentals  to  a  man 
Md  his  affigna  j  the  reafon  is  becaufe  the  word  (aflignee)  is  indifferent  both  to  the  affignee  in  deed 
and  in  law  $  And  there  when  the  executor  takes  it  he  has  it  to  the  ufe  of  the  teftacor  j  But  here  the 
vofda  muft  needs  be  underftood  of  an  a0ignee  in  deed,  who  fliall  take  it  to  his  own  ufe,  for  the  vrord 

(p^fusg)  tarries  property  with  it Mo.  855.  pt  117a.  S.  C.  adjudged,  that  the  executor  is  not 

a^gaec  |  for  there  ought  to  be  an  expreis  aflignee,  and  therefore  the  condition  becomes  impofl&ble  by 
che  omiffion  in  not  naming  the  obUger,_and  fo  the  obligation  difcharged.  ...  Godb.  192.  pi.  a74« 
Mead^s  cafe,  S.  C.  held  accordingly  per  tot.  Cur.  and  Coke  took  a  divcrfity,  that  if  I  am  bound  to 

aioA  to  the  aflignee  of  the  obligee,  and  his  *  aflignee  makes  an  esecutor  and  dies,  the  executor 
1  aoc  hare  the  10  /•  But  if  I  am  bound  to  pay  Jo  /.  to  the  obligee  or  his  aflignees,  there  the  ex- 


fluU  have  it  j  becaofe  it  was  a  duty  in  the  obligee  himlclf  j  and  judgment  accordinelv. 
f  PI.  C.  18S.  a  cites  S.  C.  '^^ 

*  [It  feems  the  words  (his  aflignee)  are  mlfprinted  and  fliould  be  only  (he)1         Sec  Tit.  Ixccu* 
sor  (X)  pi.  %•  Peale  v.  Stileman,  S.  C.  "* 

3.  If  A.  infeoff  B.  to  infeoffC  and  D.  and  2).  dies\  yet  B.  ought  So  if  D.  re. 
to  infeoff  C.     Br.  Conditions,  pi.  55.  cites  19  H.  6.  67. 73.  76.      ^"'^*  ""*  ^* 

4.  Note  per  Fortcfcue,  Afcou^,  Newton^and  Pafton,  that  if  a  "^*' 
nan  enfeoffs  another  upon  condition  to  infeoff  the  baron  and  feme  in 
tail,  the  remainder  to  W.  in  fee^  and  he  oiFers  to  the  baron  and 
feme,  and  they  refufe^  he  has  not  performed  the  condition,  unlefs  he 

VOL.V-  K  offers     • 
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offers  to  him  in  remainder.     Br.  Conditions!  pt.  2il.  cites  r^ 

H.  6.  76. 
*•  C-  <'^  5.  R»  being  feifed  of  certain  lands,  covenanted  with  B.  that  if 
l7.TMie^*'^^>  ««/*  Aim,  hh  heirs  and  afjigns^  500/.  then  be  and  bis  heirs 
^ved,  ivotddjiand  feifed  to  the  ufe  oftbejfaid  B.  and  bis  heirs  \  R.  devifed 
Mich.  *j  flyg  J^fgJ  f0  bis  wife  during  the  minority  of  his  fon^  the  remainder  /# 
hir^Murt  ^'^y^*  ^fi^i  8uia  died,  having  mad4  bis  wife  executrix^  B.  at  the 
•f  wai^.—  day  and  place  tendred  the  money  generally,  the  wife  having  but  an 
Mo.  143.  eftate  for  years  in  the  land  t^ok  the  money.  It  was  holden,  that  the 
&(i^.*io  fame  was  not  a  fufficient  tender,  for  the  wife  is  not  aiHgnee)  for 
ZUs.  cHes  ihe  has  only  an  intereft  for  yetrs,  and  here  the  fon  is  to  bear  the 
Che  cafe  of  lofi ;  for  b V  a  lawfiil  tender  the  inheritance  (hall  be  divefted  out  of 
Btriwin  *^'"*'  *"^  therefore  the  tender  ought  to  he  made  to  the  fon  and  not  to  tb^ 
^cwrtofwife.  Le.  252.  pi.  339.  Trin.  33  Eliz.  B«  R.  cites  it  as  the  cafe  of 
Wtrds  14   Randal  v.  Brown* 

XUr..in 

which  cafe  Barker  O0venaQtci»  that  if  Itaa/al  pay  4'*«  /.  to  him  or  his  afligas  before  fueb  a  iay,  he 

wovM  tUnd  kltfd  to  hi»  ufe  ia  fee  {  and  befoce  the  day  he  infeoffed  one  W.  of  the  land»  and  at  the 

day  the  money  was  tender*d  to  W.  and  adjud^,  that  it  was  doe  t»  W.  he  being  aflignee  of  the  laad, 

and  not  to  B.  who  was  the  covenantor  }  where  Coke,  who  cited  the  cafe,  fatd,  that  fvcb  paymeots* 

tho*  they  are  coUateraly  yet  vnth  worda  of  affignt  they  ihall  go  co  the  ftffignee  and  not  to  itie  «»• 

feoaator. 

$.  So  ifR*  bad  made  ejiatefor  life  or  yearSy  &c.  for  no  one  (halt 
be  affignee  in  this  cafe }  hut  when  me  covenantor  departs  with  bis 
whole  eftate-^  as  if  he  makes  a  feoffment  in  fee,  gift  in  tail,  or  leafe 
for  life,  with  the  remainder  over  in  fee,  in  fuch  cafe  the  lefiee  for  lifey 
«r  donee  in  tail,  is  the  aiiignee ;  but  fo  long  as  the  covenantor  has  re- 
verfion  remaining  in  him,  the  payment  ought  to  be  made  to  him.  Re- 
folved  by  the  whole  Court  of  Wards,  cited  5  Rep.  97.  a«  as  Randalls 
c«^i  *. 

7.  So  it  was  faid,  if  R.  had  made  aifignmcnt  of  his  entire  ejfate 

inpartf  that  fo  long  as  any  part  remained  with  R.  the  tender  ought 

to  be  made  to  him  or  his  heirs.    Ibid. 

^  r  I  iS  1      ^  I«^d  was  mor^aeed,  and  a  promife  [provifo]  that  if  the  mtrt^ 

Co.  utt.    tfV^  mtfucb  a  time  and  place  fl)ould  pay  the  money  to  the  mortgagee^ 

iio.z^s,?.  bis  *  heirsj  or  affigns^  the  mortgage  Jhould be  voit     The  mortgagee 

•--Sec Tit.  jgfj^  J^,J  ^g  fooney  was  paid  to  his  executor;  and  it  was  adjudged 

(O^)^!^.    to  be  no  performance  of  the.condition ;  for  the  executor  was  not 

'  the  cafe  of  named^  aind  the  money  ought  to  be  paid  to  the  heir  who  ihould 

Randal  t,    have  the  land,  if  the  money  were  unpaid,  and  not  the  executor. 

•'^''"-       Brownl.  64.  Mich.  6  Jac.  Alfton  v.  Walker. 

9.  Condition  was  to  make  the  obligee  d  leafe  for  life  by  fucb  a 
dayy  or  pay  him  100/.  Obligee  died  before  the  day\  and  adjudged^ 
that  his  executor  fhall  have  the  100/.  per  Treby  Ch.  J.  and  the 
ground  of  Laughter's  cafe  was  denied  to  be  univer(al.  i  Salk.  170. 
pi.  2.  Mich.  9  vV.  3.  C.  B.  Anon. 

(I.  a)     What  perfons  fhall  be  bound  by  a  Condition* 

•  Br.  Baron  [i.  IF  an  eftate  be  made  to  Tifemi  covert^  ihe  fliall  be  bound  by 
and  frme,  1  ^^  condition,  becaufe  this  does  not  charge  her  perfon.  but 

;i t^Vi!"  *^'^*J-  •  «  E.  3.  i^  D-  a8  H.  8.  ,3. 1 6.  J.  J 
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[K  13.  ».  pi.  7.]  S.  C.  as  to  ptyment'of  the  icot1«fisnrfd  oji  a  lealc  fiir  yeatt  to  het  and  her  baron^ 
but  contrary  of  other  collateral  covenantk 

f  This  is  mifprintedy  and  flioulci  be  pU  6$.«-— It  wat  agreed,  that  if  hiids  are  given  to  a  fema 
Ible  vpoa  condiciony  aad  fhf  takeV  bato%  who  bleaks  the  condition^  tht  feme  fhall  be  bound.  Mo. 
91*  pi.  aa9.  Tria.  9£lia. 

• 

[2.  If  an  eftate  be  made  to  an  infffnt  upon  an  exprefs  condition,  And  if  the 
the  infant  QiaU  be  bound  to  perform  it.]  SZ^ 

•  ing  his  mU 

siont>'y  the  land  is  loft  for  erer  }  reftalr'd.    li'Rtp.  44.  b.  Hill.  45  Elis.  In  Whittingham's  <.Aie.-— « 
S.  C.  cited  Atg.  Hard.  ii. 

[3.  5tf  if  an  e/faU  be  made  to  aiiother  in  fet  ubm  condition j  his  Cio.  j.  374, 
£Wr,  after  his  death,  though  he  be  within  age^  mall  be  bound  by  ^i^'^*^* 
the  condition.  Tr.  1 3  Jac.  B.  R.  between  Sladi  and  Thompfon^  a^  to  b«  adm"' 
judged  and  agreed,  j  '  mlttad.— .« 

Roll.  Rep. 
a}6.  pK  iS.  S.  C.  Jc  S.  P.  admitted.  ■      Ibid.  198.  pL  i.  S.  C.  ic  S.  P.  admitttd  by  jaag(nc:..t. 

■3  Buift.  58.  S. C. Me S. P.  admitted. 
In  affife  it  ms  found,  that  A.  infnfed  B.  in  fee  upon  condition,  that  if^,  or  his  heirs  pay  C.  lOO/.' 
mtfucb  a  Jaf,  that  they  may  rt^enttr.  A,  ditdy  bis  heir  within  age*  The  day  incurred  durinv  thi 
msm-^ff,  aiHl  the  leir  did  nvt  Under  at  the  daf  ;  and  after  they  came  to  t\^fe<>ffe*^  who  at  their  r«-. 
fuef  deferred  the  day  effoywrmt^  at  which  day  he  refufedt  [to  accept  tht  money  then  tendered]  and 
th;  heir  entered,  and  becaufe  the  heir  was  within  age  at  the  day  of  payment,  and  that  the  feo0ee  ile-* 
fcrr'd  the  day  of  paymenti  therefore  the  entry  lawful  by  award ;  but  Brooke  fays,  quod  nota,  ior 
nirom !  fjt  it  fccms  to  be  contra  legem.  Br.  Conditions,  pi.  1x4.  cites  31  Alf.  ly.—  ■  S.  C.  fiited' 
3  B«bK.  59.  Arg. 

4*  If  an  office  oiparierjhip  be  granted  or  dif tends  to  an  infant  or 
femi  courts  if  the  conditions  in  law  annexed  to  this  office^  which  re- 
quire r<U]  and  confidence  be  not  obferved  and  fulfilled,  die  office  is 
loll  for  ever,  becaufe  as  Littleton  fays,  it  is  as  ftrong  as  an  exprefs 
condition  ;  but  if  a  leafefor  life  be  made  to  afenU  coverty  or  an  in-^ 
fantj  and  they  by  charter  of  feofFment  alien  in  fee,  the  breach  of 
this  condition  in  law,  that  is  without  fkill,  ice.  is  no  abfolute  for- 
feiture of  their  eftate.  So  of  a  condition  in  law  given  hyjlatute^ 
which  gives  an  entry  only ;  as  if  an  infant  or  fcoic  covert  with  her 
hufband  aliens  by  charter  of  feoffment  in  mortmain^  this  is  no  bar  to 
the  infant,  or  feme  covert.  But  if  a  recovery  be  had  againii  an  in- 
fent  or  feme  covert  in  an  adlion  of  wafte,  they  are  bound  and  barrM 
forever.     Co.  Litt.  233.  b.  f  no   f 

5.  Whether  the  king  (hall  be  bound  by  a  condition  fee  a  long  ar-  ^       '  "* 
gument.   Hardr.  10  Mich.  1655.  in  the  Exchequer,  Newman  v. 
I'hillips. 


(I.  a.  2)  Who  bound.  By  Agreement  to  the  Eftate. 

X.  CT^HR  EE  infeojfid  by  deed,  and  ihere  were  fcveral  covenants  ^^'  ^^- 

•^    in  the  died  on  the  part  of  the  feofFces,  two  only  feaUd  the  ^^\*[  , 
deedy  yet  becaufe  the  3d  entred  and  agreed  to  the  eftate  conveyed  cites' 5:)£/ 
by  the  deed,  he  was  bound  in  writ  of  covenant  by  the  feading  ot  his  3*  aa— 3 
companions.   Arg.  ^  Roll.  R  63.  cites  38  £.  3.  8.  ^"ji^  *^3* 

2.  heskf^  to  A  for  his  life%  the  remainder  in  fie  to  B.  upon  con-  Br.  Ef- 
diiion  &c.  and  if  A.  feals  the  indenture,  aUd  dies,  and  B.  enters  c"<iserai 
iato  the  land  by  force  of  his  remainder,  he  is  tied  to  perform  all  thi  5!!l!'J!!»  ' 

iw  %  conOLUonsy 


.r      •, 
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2t.  and  this  conditions,  as  the  tenant  for  life  ou^ht  to  have  done  In  hfs  Iife«dm^i 
Se^.  of  and  yet  he  in  the  remainder  never.  iiKJed  any  part  of  the  indentufe  ; 
citM  i^o  '"  ^^  much  as  he  entred  and  agreed  to  have  th0  lands  by  force  of 
t8  E.  3. 8.  the  indenture,  he  is  bound  to  perform  the  conditions  within  die 
tliatif  a      fame,  if  he  will  have  the  land.    Litt.  S.  374. 

man  makes  *" 

a  feoffment  by  dee d.poU  upon  condition,  and  feoffee  pleadi  the  deed  and  (httn  it  the  holtoff  upon  dlf 
Ihevking  (hall  cake  advantage  of  the  condition,  and  plead  it }  fo  if  the  feoffor  can  get  the  deed,  withovt 
its  being  pleaded  by  the*  feoffee,  the  feoffor  may  plead  it,  and  yet  it  bdoiigs  to  the  feoffee,  ■*■  *3 
Bulft.  163.  S.  P.  Arg.  cites  Litt.<r  59  [50]  £.  3*  ix. 

3^  If  A.  by  deed  indented  between  him  and  B.  lets  lands  to  B* 
for  life,  the  remainder  to  C.  in  fee,  referving  a  rent ;  tenant  for 
life  dies,  he  in  the  remainder  enters  into  the  lands,  he  fhall  be 
bound  to  pay  the  rent.     Co.  Litt»  231.  a« 

A.  An  indenture  of  leafe  is  ingroffed  between  A.  of  the  one  part^ 
ana  D.  and  R.  of  the  other  part,  which  purports  a  demife  for  years 
by  A*  to  D.  and  R. — A.  feals  and  delivers  the  indenture  to  D.  and 
D.  feals  the  counterpart  to  A.  but  R.  did  not  feal  and  deliver  it ; 
imd  by  die  fame  indenture  it  was  mentioned  that  2).  and  R.  did 
grant  to  be  bound  to  the  plaintiff  in  20  L  in  cafe  that  certain  tom^ 
ditions  comprized  in  the  indenture  were  not  performed ;  and  for 
this  20  K  Ai  brought  an  adion  againfti).  only,  and  Oiewed  the 
indenture ;  the  defendant  pleaded  diat  'tis  proved  by  the  indenture^ 
that  the  demife  was  made  to  D«  and  R.  which  R.  is  in  full  life, 
'  and  not  named  in  the  writ;  judgment  of  the  writ;  the  plaintiff  re- 
plyM,  that  R.  did  never  feal  &c.  and  fo  his  writ  good  agairifl  D* 
fole.  The  plainttfPs  counfel  took  a  diverftty  between  a  rent  re^ 
Served^  which  is  parcel  of  the  leafe,  and  the  land  charged  therewith, 
and  ^ifum  in  grofs^  as  here  the  20 1.  is;  for  as  to  the  rent  they 
agreed  that  by  the  agreement  of  R*  to  the  leafe,  he  was  bound  to 
pay  it,  but  for  the  20 1.  that  is  zfum  in  grofsy  and  eollatera!  to  the 
'  leafe^  and  not  annexed  to  the  land,  and  grows  due  only  by  the 
deed,  and  therefore  R.  faid  he  was  not  chargeable  therewith,  for 
that  he  had  not  fealed  and  deliver^  the  deed,  but  in  as  much  as  he 
agreed  to  the  leafe,  which  was  made  by  indenture,  he  was  charge- 
able by  the  indenture  for  4the  fame  fum  in  grofs,  and  for  that  R. 
was  not  named  in  the  writ,  it  was  adjudged  that  the  writ  did  abate. 
Co.  Litt.  131.  a. 


[  120  ]  (Ki  a)     Wbd  msiy  perform  it; 

[l»  TF  4  tfr/  infeoff*d  to  re^infeoff'^  if  one  refufes  to  re^infeoff.  ttt 
JL  other  cannot  perform  the  conditioa  Dy  a  feofiment  of  the 
whole.    Contra  49  Ek  3.  16.  b.] 

[2.  If  the  condition  of  an  obligation  be  to  pay  a  lefsfum ;  if  my 
fervant  by  my  command^  tenders  it  to  the  oUigee^  this  is  fuiiicient. 
2H.  6.  3.b.] 

3.  Debt  upon  obligation  with  condition  that  if  the  feoffees  of 
T.  C.  or  J.  C.  byfucb  a  day  grant  40  s.  per  ann.  to  the  obligee^  Aat 


the  oblsj;audon  tkm  be  voidj  and  /aid  that  A.  and  B^  bis  feoffees 

grafted 


fra/tfidSiCf  The  plaintiff' /aid  that  A.  B.  and  C.  wen  hisfioffhes^ 
and  C  did  not  grant.  And  by  all  the  juftices  the  condition  is  not 
performed ;  for  there  is  no  diverfity  between  thefe  words,  hh  feoffees^ 
and  all  bis  fe9ffies\  quod  nota.  Br.  conditions,  pi.  56.  cites  21 
H.  6. 10, 

4.  If  annuity  be  granted  by  J.  abbot  of  D.  //'//  the  grantee  he 
frmmted  to  q  competent  benefice  hj  the  Janu  ahbot^  tender  of  the  be- 
nefice hf  b%%  fucceJfoTy  is  not  good.  Contra  if  it  had  been  hy  {the). 
ahhoi  of  D,  and  (J,)  had  been  omitted*  Br.  conditions,  pi.  214. 
cites  15  H.  7*  I. 

5.  If  I  covenant  that  my  cldejl  [on  Jhall  marry  your  daughterly 
Jticb  a  day^  and  he  dies  before  the  day^  the  2d  Ton  who  now  is  eldeft 
cannot  perform  the  condition.  Per  Audley  Chancellor.  Br.  <?on«> 
ditions,  pi.  7.  cites  27  IL  8.  14,  15. 

6.  If  a  man  infeoffs  2  upon  condition  that  they  in  feoff' TV,  N,  before 
Michaelmas^  and  one  diesj  and  the  other  alone  makes  the  feoiFment| 
this  is  good.     Br.  jointenants>  pi.  62.  cites  Pafch.  '33  H.  8. 

7.  M«  feifed  in  fee  made  z  feoffment  upon  condition^  that  if  he  or  '-«•  34-  pt- 
if  I  heirs  pay   lOO/.  fuch  a  day  to  re-enter -,  M.  died^  his  fon  <?«rf  fcfoivcf per 
heir  within  age ;  the  mother  of  the  infant,  without  the  privity  of  the  tot.  Cur. 
infant<^  and  svho  was  not  guardian  infuzagc^  in  the  name  of  tne  in*  accordingly/ 
fanty  tendered  the  money  at  the  day\  it  was  adjudged  an  infufHcient  ^l^^^J^^ 
tender;  otherwife  if  the  jury  had  found  the  infant  under  14,  2iT\A^himinbe 
that  ihe  had  been   his  guardian  in  focage,  or  if  he  had  been  found ''''''  *'f*^* 
upwards  of  14,  and  that  he  affented  to  the  tender,  it  would  be  ''"''"^  '*'''** 
fcifictent.    Mo.  222.  pi.  361.  Hill.  28  Eliat.    Watkins  v.  Afh-rl^^'fndT 

l^ell^  not  particu- 

larly 0^6  or 
10  jeais,  tc^.  I  Ow.  137.  S.  C.  &  S.  F.  agreed  accordingly.— Cro.  "E,  ^32.  pU  7.  is  a  fliort 
aoteofS.  C.    »  1,  Le.  213.411  pi.  26S.  S.  C.  cited.         Vvin.  iiS.  citeb  S.  C.  that  if  an  heir  is 

boQod  to  perform  a  condiQoni  then  a  ftranger  may  nc «.  perform  it»  but    ny  vcho  hid  an  intcrcft  mayt 
as  guaidiaB  in  focage  or  chivalry,  dec  Co,.  Utt.  206.  b.  S.  1'.— -If'  a  llranger  of  his  ovn  head, 

i^hohas  not  »n^  incercft,  gcc.  will  tender  the  money  to  the  feoAee  at  the  day  appointeu,  t!)c  feoffee  is 
not  bound  to  receive  it*    Litr,  S.  334.'  But  if  the  roortgag?e  accepts  it  of  the  Urangcr,  this  is  a 

gM>d  fatisio^oay  and  the  mortgagor  or  his  heir  agreeing  thcreio,  may  re-caccr  into  the  land  3  but  the 
ZQortg^or  d^y  difagree  thereunto  if  he  will.    Co.  Litt.  206.  b^  ley.  a. 

8.  Kftranger  cannot  tender  the  money  to  be  paid  0^  a  mortgage  5  *  Le  213. 
for  it  ought  to  be  one  who  has  intereft  in  the  landi^    O  w.  34^  Trin.  s '^^f  jj^j  J' 
31  Eliz.  Winter  v.  Loveday.  ace  rd.ngiy. 

#  Inthikcafe 

the  aof^sgee  covenanted  that  W.  upon  re-payment  of  sho  money  at  Vichaelmas,  in  fuch  *  church- 
Dorth,  ihtfold  have  bjck  all  his  evidences.  At  the  day  of  payment  C.  a  Granger  lent  to  L.  to  know  if 
be  would  receive  the  money  which  W.  ovv*d  him,  at  his  houfe,  who  confcnted  \  whereap.)a  C.  came 
t'^cre,  and  the  money  was  told  and  d<*liverM  in  bags  to  L.  but  fonMdilpute  ariling  be  wccn  W.  and  L. 
sb)ttt  Cbae  writings,  C.  faid  that  if  they  woidd  not  agree  betwixt  themfdves,  they  :hould  not  have  his 
s^oacj;  whereupon  W.  reque.lrd  C.  that  he  might  have  the  money  to  carry  to  his  faid  church- 
porchy  whit:h  C.  agreed  to,  and  L.  came  thither  to  receive  it,  bu:  W.  would  not  pay  it ;  by  all  wh:ch 
it  appeared  that  it  was  not  W*s  money,  and  ibr  that  leafoa  the  coOrt  heli  that  it  w.js  not  a  I'uth^icnt 
tEn^« 

C  "I  J 

9-  If  a  man  mortgage  land  to  W.  upon  condition  that  if  the  ^^^  •«  t"c 
mrtgagor  and  J.  S.  pay  20  s,  at  fueh  a  day  to  the  mortgagee,  that  ^^j^J'.f^''^ 
then  he  ihall  re-enter.     The  mortgagor  dies  before  the  day.     y.  S.  a^g  ^t  the 
pays  the  money  to  the  mortgagee  j  rfiis  is  a  good  performance  of  «i*>  of  pay. 
the  coaditioni  and  yet  the  letter  of  the  condition  is  not  performed.  JJ^^'^^^** 

K  3  So        " 


lu  Conliitiom 

natpqrtlK  So  if  J^  S.  had  died  before  the  day,  the  mor^Wer  might  haire  paid 
Sl'.S"*i^    Co.  Lite.  1,9.  b. 

pay  the  (am%  snd  J.  S»  tJm*  hsd  tmit^i  the  mwfff%  the  mmf^Mpt  m\^t  httvt  refuftd  It ;  So 
that  tbo*  the  mrtgagor  be  dead^  yet  the  wBt  of  Ood  (hall  not  diuhle  J*  St  to  pay  the  moaey,  lor 
Chertbjr  the  mortgagee  reccivet  ao  ^odice.    Co  Litt.  1 19.  b. 

xo.  If  Che  biir  ft  an  iJiot^  of  what  a^e  foever,  znj  man  may 

make  cbc  tender  for  him  in  refpe£t  of  bis  aofolute  diikbtlity,  and  die 

law  in  this  cafe  is  grounded  upon  charityy  and  fo  in  the  like  cafes* 

Ca  Litt.  ao6.  b. 

Ip^ccMd.      ''•  ^^fi^fi*  ^^  condition  to  pay  xoo/.  to  thefeofir  onfuchadof^ 

inVy/tnd  '  ^  otherwife  the  feoffment  to  be  void,  maket  afeoffmeni  over  to  y.  Sm 

dtei s.  cotiifori  thi  daj^  in  this  cafe  either  J.  S.  may  tender  the  money  at  the 

"**£*  *th '  ^'y»  becaufe  he  has  an  intereft  in  the  condition,  or  the  firft  feofiee 

Se  money^  ^^f  tender  it  for  the  fafeguard  of  the  eftate  of  the  ad  feoffee,  be« 

Ihil)  not  bt  caufe  the  firft  feoffee  was  privy  to  the  condition*    Litt.  S.  336. 

paid  t9  the 

flfiffice  cf  th«  land  without  aamlni  him  in  the  condhion»  becaufe  the  payment  goes  In  defeafance  oT 
the  inheritanee  \  but  it  may  be  paid  by  the  aflignec  in  prefeiration  of  hit  inhericance.-— «^.  C.  dted 
4  Le.  17&  by  Manweod  Ch.  B.— <— 9.  C.  ctord  by  Mtftwood  Ch.  B.  Mn.  3}6.  in  pl.4(|;.— — Andtf 
If  feoiTee  die  hii  tieeeutwi  ihall  pay  the- money  or  hit  h*ir  \  fo  payment  limited  by  the  feofror,«f  tf  i«^ 
ttrimn,  hii  hein  or  execacon  fluU  pay.— S.  C.  cited  by  Jonet^  Let.  28. 

T2.  Devife  to  A.  and  his  heirs  forever,  on  cdmditioQ  that  A  pay 
B.  100  A  within  6  months  after  his  ag^  of  21  years,  and  for  de- 
fiiult  of  payment  he  gives  the  faid  lands  to  B.  and  her  heirs,  and  if 
A.  happen  to  die  without  iflue,  B/s  xoo  I.  being  firft  paid,  thgp 
-thi  remainder  of  his  eftate  to  bo  divided  awong  my  font  and  daughters  % . 
A*  dies  without  iflue  before  21  years,  it  feems  the  brothers  and 
ilfters  paying  the  100  L  before  the  time  that  A.  would  have  been 
21  had  -he  hved,  was  a  good  performance.  Raym.  425.  Hill.  32 
&  33  Car.  2  B.  R*  Wijfon  v.Uyfon. 


(L.  a)     To  whom  it  may  be  performed. 

Ikbtvpen  [i.  T  F  the  condition  of  an  obligation  be  to  pay  lol.  &c.  it  is  a 
ditioi^«  K^^  performance  if  he  pays  it  to  his  dtpity.    42  E.  j. 

dtlivtr^O      13.   b.] 

fair  tf^* 

nvithm  «  montbt  at  If9fh9m<^ridgff  H  tt^K,  m  eotmmn  earrttr,  for  the  nfe  of  th?  obligee,  the 
defendant  pleaded^  that  in  all  that  fpare  of  a  month  H.  K.  did  not  come  to  London,  but  that  on 
fuch  a  day,  at  Holbom- bridge,  be  Jefiver'd  40  pair  offiti  to  A.  Q.  th*  tarriert  ptteri  the  cinrt 
(abfentc  North  Ch.  J.)  held  tiie  plea  good,  and  that  fuch  coniliuAion  was  to  be  made  as  was  agrees 
tble  tp  the  intent  of  the  parties,  and  that  the  delivery  to  the  iervanc  was  a  delivery  to  the  maAcr. 
A  Mod.  309.  Trin.  30  Car.  s«  tf.  B.  Suples  v.  Alden* 

2.  Debt  UDon  obligation  with  defeafance  by  indenture,  that  ifd 

at  the  cojis  of  the  plaintiff  recovered  2  acrei  of  land  againji  y,  and 

^l^T.Cwdi^  after  enfeoffed  the plaintiffy  that,  then  ic.  and  \iQ  faid^  that  C  by 

du«V.*c!*  ^•w«^"^*«'»^  of  the  plaintjff  enfeoff ed  IF.  and  held  a  good  plea,  ouod 

accordingly,  m.rum  !  becaufe  contra  T.  ♦  12  H.  4.  23.  oi  things  dehors  it  Ihall 

£  122  j  be  performed  ftriflly ;  but  payment  to  the  plaintiff,  and  payment 

to  a  ftranger  is  ail  one.   Br.  conditions,  pi.  24.  cites  42  £•  3.  23. 

3.  If 


ConDitton;  izt 

5,  If  I  ii^etfi  J.  S.  upon  condition,  that  heJhaU  infnff'  fuek  At 
IfiaU  nana  before  Ea^ier^  and  I  name  ff^*  and  after  I  name  AT. 
the  feofice  may  infeofF  which  he  pkafes }  per  Littleton.  Br.  con<« 
ditions,  pL  154.  cites  14  E.  4.  2. 

4.  Debt  upon  obligation  of  20 1 .  upon  condition  to  pay  xo/.  the 
defendanty2rfd^,  that  Jhe  paid$L  to  the  plaintiff*s  bailiff  by  his  com^ 
nundj  which  came  to  the  ufi  of  the  plaintiffs  this  is  a  double  pica, 
by  which  he  reltnquiflied  the  coming  to  the  ufe,  and  then  a  good 
plea.  Br.  conditions,  pi.  181.  cites  22  £.  4*  25. 

5.  A.  makes  feoflrnent  on  condition,  that  if  A.  pay  certain 
money  to  feoffee^  before  fuch  a  day,  or  to  bis  executors  or  affigns^ 
that  then  ae  may  enter.  Before  the  Azy  feoVee  males  feoffor  his 
execuUfy  and  by  the  fame  teftament  gives  all  his  goods  and  chattUt 
to  his  ioife^  and  dies  \  this  was  thought  no  releafe  by  3  juftices 
againft  1 ;  and  Dyer  thought  that  payment  might  be  maide  to  the 
wife ;  Wefton  thought,  that  if  there  (hould  be  any  payment  tt 
fliould  be  to  the  heir  who  is  not  aifignee.  Mo.  58,  59.  pi.  166. 
Fafch.  6  £Iiz«  Anon. 

6.  Debt  upon  obligation,  conditioned  to  pay  money  to  the  ohVigee 
end  others  the  parijhioners  of  D^  at  fuch  a  feaft.  Payment  to  the  ob-* 
Kgee  and  2  other  of  the  parijhioners  of  the  pariih  is  good ;  Dyer  and 
WaUh  held  that  it  is  not  requifite  the  payment  be  made  to  aU  ths 
parilhioners.    Mo.  68.  pi.  183.  Trin.  6  EUz.  Anon. 

7.  In  debt  die  condition  was  to  pay  lOoL  to  Q  and  his  wMy  and 
by  all  the  court,  if  he  pleads  payment  to  Q  alone^  it  fufficethy  tot  pay- 
ment to  him  alone  fufficeth  without  naming  the  wife.  Goldfb.  73* 
pi.  16.  (20.}  Mich.  29  and  30  Eliz.  Mary  v.  Jobnfton. 

8.  A.  was  bound  to  B,  to  the  ufe  of  C  to  deliver  a  cheji  to  C. 
who  refufed  to  receive  it  upon  the  tender  at  the  day ;  the  obliga- 
tion was  faved.  Cro.  E.  755.  per  Glanvill,  cites  it  as  the  cafe  of 
Carne  v.  Savery. 

9.  A.  was  bound  to  B.  to  the  ufe  of  C.  A  tender  to  C.  is  good  "^d*-  S'* 
Cro.  E.  754.  pi.  18.  Pafch.  42  Eliz.  C.  B.  Hughs  v.  Phillips.  |*c  i'^pl 

tdinitted  by 
ludfncnt,  tnd  jvisn^^t  affirmM.— »Cro.  J.  13.  pi.  17,  PhllUpi  t.  Huere^  S.  C.  tjA  S.  P«  aimiiUil 
Vi^P**s^>  *^  ju4smcjii  affirmed  in  B.  R. 

10.  If  I  bind  myfelf  to  pay  money  to  2  actually ^  I  cannot  fay  it 
tut  to  one  ;  becaufe  I  cannot  pay  one  and  the  fame  fum  to  2  leveral 
peifons  at  one  and  the  (ame  time;  per  Glin*  Ch.  J.  2  Sid* 41.  HiU« 
1657.  ^^  ^^  ^^  Abbot  V.  Bifhop. 


(L  a.  2)     Performed.     How.     And  to  whom** 
Cy-prcs.    After  Death,  &c.  of  aiiy. 

I.  |N  aiSfe  the  cafe  was,  that  a  man  infeoff^d  2  upon  condition 

^    that  they  re^infeoff  him  and  bis  feme  in  tail^  the  remainder 

to  the  right  heirs  tf  the  baron.     TMtjeeni  took  anther  baron  \  the 

fe^ff^es  infeoff*d  the  fecond  baron  and  the  feme  for  the  life  of  the feme^ 

tliC  remaiMder  to  the  right  heirs  of  thefirjt  baron^  by  which,  b%*cauiiB 

K  4  tnt 


1 22 1 


^dtmitfoit; 


the  eftate  was  not  made  to  die  feme  in  tail,  accor£ng  to  die  am* 

dition,  and  alfo  the  fecond  baron  was  infeoffed^  which  is  contrary 

to  the  condition,  the  heir  of  die  firft  baron  enter'd,  and  the  feme 

I  123  3  oufted  him^  and  he  arraigned  aflife ;  and  by  advice  of  all  the  juf- 

tices,  it  was  awarded  that  the  condition  was  well  performed  ;  quod 

nota^  and  as  to  the  eftate  for  life,  Litdeton  agrees  to  it  in  his 

'  Chapter  of  eftates.     But  Brook  fays  miror  /  that  tfab  2d  baron  had 

eftate ;  for  this  is  contrary  to  tbt  condition^    Br«  Conditions,  ph  33, 

.  cites  a  H.  4.  5* 

S.P.  An4  2.  But  if  the  condition  had  been  that  J.  S.  Jhallmaht  a  gift  ta 
Ihdl^tt  ^^  ^'  and  bis  fetnej  and  to  the  heirs  of  their  two  bodies  begotten^  and 
the  iflbes  in  the  one  dies  without  iffue^  [before  any  eftate  made}  he  ihall  make 
nil,  tccord-  eftate  to  the  other  for  life  without  impeachment  of  wafte ;  for  he 
&I  Uo^-  fliall  make  it  as  near  the  condition  as  he  can«    Br.  condidons,  pi, 

tkmofUie    70.  cites  15  H.  7.  2. 
till,  for 

tliough  he  cannot  perform  the  condirion  accordinf  to  the  words,  ^t  It  (halt  be  performed  according  t» 
the  intent*  PI  C.  191.  a.  cited  Trin.  7  Elis.  in  the  dafe  of  Chapman  v.  Dalton*  S.  P.  and 
*ught  to  be  at  near  to  the  intent  of  the  condition  as  it  may  be*    Litt.  S.  350*  ■  This  eiiate  ti^ 

the  wife  for  life  ovght  to  be  made  without  impeachment  of  wafte,  and  yet  if  the  wife  accepts  of  any 
eftate  for  lifo  without  this  cbufe,  without  impeachromt  of  wafte,  it  is  good,  becaufo  the  eftate  for  life 
Is  the  fubftance  of  the  grants  and  the  privilege  to  be  without  impeachment  of  wafte  is  collateral,  and 
only  for  the  benefit  of  the  wife,  and  the  omiflion  of  it  only  for  the  oencfit  of  the  heir.  Co.  Utt.  219. 
K  The  omlfltoa  of  the  privilege  being  without  impeachment  of  wafte  ihall  «ot  give  the  heir  of 

the  feoffor,  for  whofe  benefit  it  was  omitted,  a  re-entry  which  would  defoat  the  eftate  of  the  «ifo« 
Hawk*  Co.  Litt.  304^  AUb  if  the  wife  ntMrries  before  requeft  made,  and  then  they  make  re« 

^veft,  and  the  eftate  is  made  to  the  huft>andond  wife,  during  the  Ufe  of  the  wife,  this  is  a  good  per* 
iS^rmaiice  of  the  condition,  albeit  the  eftate  be  made  to  tlw  huAiand  and  wife,  where  Littleton  fay&  It 
It  to  be  made  to  the  wife,  bat  it  is  all  one  in  fubftance,  feeing  that  the  UmitatioA  is  during  the  lift  oC 
Ihfe  wife*    Co*  Litt  a  x  o.  b»  »fto.  a. 

• 

3*  Here  is  to  be  obferved  a  diverjity  when  the  feoffee  dies^  for 
dien  the  condition  is  broken,  and  when  the  feoffor  dies,  for  then  the 
eftate  is  to  be  made  as  near  the  condition  as  it  may  be,  Co*  Lict, 
219.  b* 

4*  And  if  the  hujband  and  wife  have  ijfue  and  die  before  the  gift  in 
tail  made  to  them  &c*  then  the  feoffee  ought  to  make  an  eftate  to  the 
iffue  and  to  the  heirs  of  the  body  of  his  father  and  his  mother  be* 

fotten,  and  for  default  of  fuch  ifliie  &c.  the  remainder  to  the  right 
eirs  of  the  hufband  &c.  and  the  (ame  law  is  in  other  like  cafes  ; 
and  if  fuch  a  feoffee  will  not  make  fuch  eftate  when  he  is  reafonably 
required  by  them  which  ought  to  have  the  eftate  by  force  of  the 
condition  &c.  then  may  the  feoffor  or  his  heirs  enter*    Litt.  S« 

353- 

Thereafea  5*  If  2  feoffment  be  made  upon  condition  diat  the  feoffee /^oZT 
why  the  ha-  re^infeoff  feveral  mtn^  and  their  heirs,  and  they  all  die  before  any 

^\^nli  *fi^*  ^^^'^  ^"^^  ^"8^*  *^  feoffee  to  make  eftate  to  the  heir  of  him 
the  fui-vivor,  f^^hich  furvives^  to  have  and  to  hold  to  him  and  to  the  heirs  of  the 

and  not  to  furvivor.     Litt.  S.  354* 

the  heirs  of 

the  heir,  is  becaufe  if  the  habendum  were  made  to  the  heist  of  the  heir,  then  fome  perfons  \ff  poflibi* 

lity  ihould  be  inheritable  to  the  land,  which  /hould  not  have  inherited  if  the  eftate  had  been  nud^  to 

the  furvivor  and  his  heirs,  and  confequenrlv  the  condrinn  b^  broken ;  for  if  it  were  to  the  heirs  of  the 

heir,  then  the  Uood  of  the  mother  &c.  ailght  by  poftibility  uihaitt  watch  never  ihaU»  if  the  limiXMioa 

hf  to  the  hein  of  the  furviior» *••    Co*  LUt.  %iQ,  b* 

(M.a)  1J» 


C<ni]iiti0it#  12  J 

(M.  a)  To  vbom  the  Condition  iKall  be  fald  %o  ex- 
tend to  be  bound  by  it,  1;^^ 

[i.  J  F  a  man  divlfes  lands  to  H.  bis  fon^  and  the  bars  of  bis  bodfy  ^o*  1*7^ 
*  the  remainder  to  T.  andtbebeirs  mdle  of  bis  body^  upon  con-  slc.^^slp 
&£xXKtbatbe  $rtbiyi  of  arq  of  tbem  Jball  not  alien^  difcontinue,  &c.  but  nothiqc 
this  condition  Ihall  extend  only  to  rejlrain  71  and  the  heirs  male  faui  by  tb^  ' 
of  his  body,  and  not  H.  and  his  heirs,    Co.  5.  Lord  Cheney.  68.  ?""*     ^ 
rcfdvcd.]  '         i^Hl 

[a«  If  a  man  Uafes  lands  for  years,  upon  condition  that  the  leffie  ^J^*  J*  3^* 
ner  bis  affigns  Jbalinot  alien  the  term  to  any  but  to  one  rfhis  brotSerSy  Sna^iu'the 
and  after  die  leflee  aliens  to  one  of  his  brothers ;  this  affignee  is  not  couitwereof 
widim  the  condition,  but  he  n>ay  alien  to  whom  he  pleafes.  Mich.  ^^'^T*^ 
12  Jac.  B.  R,  Tr.  14.  Jac,  B,  R.  between  fH^itcbcoek  and  Foxy  ^^p.  ^g.  ^ 

per  Coke.]  12.  Hitch- 

cock ▼.  Fox. 
1.  C.  adjonutor^  ■  Ibid.  3S9.  pi.  1  •  Trln.  14  Jac.  B.  R.  S.  C.  aod  Coke  Ch.  J.  thought  that 
tbe  affifomcat  to  one  of  the  brodien  purfuant  to  tne  condition  has  4ircharged  all  the  conditJoo>  aa4 
the  eibte  is  then  ahfolote  mthout  any  condition.  a  Bnlft.  2^6,  Fox  t.  Whi^chcockc.    S,  C^  4^ 

S«  P.  per  Coke  Ch.  J.  and  judgment  for  the  plaintiff  ;iccotdin^y« 

3.  Coaditiona!  devife  in  fee  by  baron  to  his  wife,  who  takes 
•dicr  baron,  and  the  fecond  baron  breaks  the  condition,  yet  it  is  no* 
forfeiture.     See  Mo,  92.  pi.  229.  Trin.  10  Eliz.  Anon. 

4*  A,  devifes  land  to  bis  mother  for  life^  and  after  her  deadi  to  Bm 
his  brother  in  fee^  provifo  that  if  his  wife  (being  enfeint)-  be  de- 
livered of  a  fon,  that  then  xtjball  remain  to  fuch  fon  in  fee^  and 
dies.  A  fon  is  born ;  and  it  was  held  that  this  provifo  does  not 
iefirey  the  mother's  eftatey  but  the  ef(ate  of  B,  only.  Dt  127.  pi.  53. 
Marg.  cites  23  Eliz.  C.  B. 

5.  Lands  were  leafed  on  condition,  that  leflee,  his  executor  ©^  sfc.MeadL 
liBgns  ihould  not  alien  without  leave  of  the  leflbr.    If  execution  ^&  PeViam 
Jucbleaft  be  made  bv  reafon  of  judgment^  or  recognizance,  one  jul-  J.  held  that 

ticc  held,  he  that  nas  it  may  affign  it  over  j  but,  per  another  juf-  jSj^J^r*^ 
tice,  the  execution  itfelf  is  a  forfeiture,  which  the  reporter  thinks  againf^  ^ 
hard.    And.  124.  Trin.  25  Eliz.  in  the  cafe  of  Moor  v.  Ferrand.   condition. 

6.  A  Icafc  for  years  is  made  upon  condition,  that  leljiey  his  execw-  }jj*  3*  P^^» 

tvrs  or  ajTigns^  /ball  not  alien  wi  Aout  aflent  of  the  lei&r.     The  lef-  FanandSX?. 

lee  dies  inteftace ;  the  ordinary  grants  admnijiration  to  J.  S.  who  af  hut  no  judg. 

fpis  the  term  without  licence;  adjudged,  that  the  condition  is 5?^*»  •?* 

broken,  for  he  is  an  affignee  in  law.    Cro,  E.  26.  pi.  4.  Pafch.  26  hda^^t 

£liz.  C.  B.  More's  cafe,  theftdmini^       ^ 

trator  is  aec 
vithln  the  penalty  of  the  condit'on,  becaafe  he  is  not  in  merely  by  the  party»  hat  by  the  onlinaiy.-.* 
And.  123.  pL  172.  &>  C.  3  of  the  judgfs  held,  that  the  adminiftrator  was  affignee^  and  fo  the  coods- 
tion  broke  within  the  words  and  the  intent  $  but  the  other  judge  held  e  contra,  i  Pal.  83.  pL  19. 
14  Eliz.  S.  P.  and  it  fecmed  that  the  condition  was  not  broken,  becaofe  an  admtniftrator  it  nM  tf- 
£^nee,  bot  fervant  to  the  ordinary,  but  cones  in  en  le  poft.  Dyer  faid,  that  he  is  aflignee  in  law^  bot 
Bot  in  faft ;  and  he  thought  the  words  would  extend  to  an  aflignee  in  law,  bccaufe  they  (hall  be  taken 
fbidly,  and  (b  he  apprehended  that  the  condition  was  broken.  LciTce  covenanted  not  to  lop,  or 

top  any  treesy  and  afterwards  died  intelbtt  ;  his  Mmlniftrstor  lopped  the  trees.  The  court  held,  that 
this  was  a  hieach  of  the  covenant,  {or  he  is  affignee  as  well  as  executor  ;  and  though  at  common  law 
he  was  not,  yet  now  by  the  ftatvte  he  is  made  to  all  purpofes  as  executor  i  And  Wefton  £iid,  that 
aimioiftntor  in  this  cafe  is  charged  ia  this  caic  as  wcU  u  an  executor  would  be,  bccaufe  they  have  the 


T24  Coimitton* 

term  to  tht  vXe  of  the  teibtor  [or  inteftatej.    Mo.  441  45.  pl«  136.  Mich.  5  tlis.  Anoi 
46^  47.  pU  4.  S.  C*  in  cotidem  verbii. 

«  Le.  38.  7.  A.  devifedpart  of  his  land  to  B.  bis  eldejl  fom  in  tally  and  ^arui*^ 
jf\,  51.  «,C.  ii^^f  pfjjrf  fQ  Q  ifij  young  f/i  Jon  in  tatlj  provided  that  if  any  of  bis  chiU 
*?**  of  the"  ^^'^  ^''^'^  ^^  demife  any  of  the  lands  to  tbtm  devifidbefon  tbiy  come 
court  WIS,  to  the  age  of  2,0  year s^  then  the  other  Jhall  enter,  A»  died.  B.  dendfed 
ihat  here  is  his  part  before  his  age  of  30  years,  and  C.  entred,  and  afterwards  ae- 

*^dnot  a^"*  ™*''^^  ^'^  ^^'"^  f®""  y^^*"*  before  his  age  of  Jfiyears^  whereupon  B.  re- 
.  condWon,  cntred  on  the  lefTee.  The  queftion  was,  whether  by  the  entry  of 
and  Che  en*  C.  the  land  is  abfolutely  difcharged  of  that  firft  limitation,  \o  as 
^  ^h^id  ^*  *^  eldeft  fon  cannot  enter  upon  C.  the  youngeft  for  this  alic- 
«nlawfui,  nation  by  him  ?  Quaere.  Mo.  271.  pi.  424,  HilL  30  Eliz.  C.  B. 
•ni  the       Spittle  V.  Davts. 

youngeft  fon 

After  his  entry  fliall  hold  ch«:  cftite  difcharjged  of  the  wovifo,  or  *  asy  Unutatfan  therttn  contained, 
— Ow.  8.  Spittle's  cafcv  S.  C*  held  accordingly  per  tot.  Cur.  and  jodgmcnt  accordipg!y<  -ibid.  55* 

S.  C.  in  totidem  verbis. 

•[125] 

ft  Lc.  ^t.  8,  The  h%^auigave  lands  t$  his  ivife  during  the  minority  ofhi$ 
^tJd^an'M^  ^P?^  tfwAVw«  that Jhe Jhould d0  no wafle.  The  hufbandAtiy  and 
Terbis^  and  the  widow  married  again^  and  died,  and  this  %d  hufiand  ennmittei 
judgment  xvajie.  It  was  held  by  the  whole  court  to  be  no  breach  of  the  coo* 
I^VordTn?}.  ^^*°"-    aLc.3S.pl.46.Hiir.33Eli2.C.  B.    Cobb  v.  Prior. 

Lat.  lo.  citei  S.  C«  and  that  it  was  therein  adjudged,  that  a  condition  to  aroid  aa  cfta^  &att 
he  taken  ftridly. 

9.  A,  }>c\ng  feifed  of  a  manor  and  lands  in  fee,,  made  afeofpnmt  t$ 
ZX  &c.  to  the  ufe  of  biwfi^f  in  tail  maie^  remainder  to  £,  in  tail^ 
provided  that  E,  or  any  ih  whom  the  inheritance  in  tail  of  all  the 
^remijjes  Jhall  happen  to  bcj  Jhallpay  to  the  daughter  of  J.  200  A  P. 
being  in  pojfejjion  of  part  of  the  lands  ne^er  attorned.  Popham  and 
Anderfon  Ch.  J.  agreed  that  the  remainder-man  in  tail  is  not  bound 
by  this  condition,  for  that  was,  that  he  who  fhould  have  the  inhe- 
ritance in  tail  of  all  the  premifTcs  ihould  pay  &c,  whereas  that  which 
was  in  the  pojjejjion  of  P.  did  not  pafsfor  want  of  attornment^  bccaufe 
a  condition  is  to  be  taken  ftridly.  Popb.  102.  Hill.  38  £lia^. 
Slaning's  cafe. 
Koy  $6.  10.  A.  in  tail,  the  reverHon  in  fee  to  the  queen,  lets  the  land  for 

s.  c.  but  21  years  by  indenture,  and  covenanted  that  the  lejfee  Jhould  enjoy  it 
^Mn\  to  ogainfl  all  terfons  without  interruption  of  any  bejides  the  jueen^  her 
bcmadebjr  beirs  and  Juccejfors^  being  kings  or  queens  of  England.  ^Thz  queen 
^^^^^^  granted  the  reverfion  to  IV,  and  then  A.  died  without  iffue.  W. 
^•^^^^^'cnter'd  and  ouftea  the  Icflee,  who  brought  covenant,  and  adjudged 
l^c  that  it  did  lie,  for  none  are  excepted  but  the  queen,  her  heirs  and 
fucceflbrs,  and  not  her  patentees.  Cro.  E.  517,  pi.  43.  Mich. 
38  &  39  Eliz.  B.  R.  Woodroffe  v.  Greenwood. 
ftRoli.Rep.  XI.  A.  made  leafe  for  21  years  to  B.  and  covenanted  f^^^/ fiS^ 
a86.  S.  C.   kjfeejhould  enjoy  it  during  the  termy  without  t/>e  let  or  dijlurbance  rf 

ciin-d'Jhai"  ''"^'  *"  *^'"»  ^^  ^M^^"^  ^  ^^y  ^^^'^  P^^fiK  by  or  thro'  bis  meansy 
iVwas  a  *  ^'^^^  *^  procurement^  and  in  covenant  die  plaintiff fet  forth^  that  be^ 
breach  of  fore  the  faid  leafe  was  made  to  bim^  Ld  P.  granted  the  lands  to  A,  and 
the  co%r.      ^^  j^^  tbe  defendant  bis  wife,  and  to  the  heirs  of  A.  and  averred  that 


it  zvas  Ijjine  Uvted  hj  tht  mams  tmd  prtcunment  of  A*  end  that  A.  efpfrfaiir  Vy 
was  iiod^  and  M.  turmd  him  ^ut  ofpoJMwn^f  it  was  9lfje^edy  that  *^»^'"  '^'^^ 
thi  wifi  derived  no  titU  from  ber  hujbana^  tbi  covenantor^  but  from  ^J^^^J. 
tbt  jjrd  P.  and  that  thts  covinmii  ixtsnds  only  to  titles  derived  under  tor.— - 
J,  and  afier  bis  tftate  created\  but  adjudged  that  in  regard  there  |**^7'  3S9« 
was  an  averment,  that  tho'  the  wife  claims  by  a  title  derived  frona  \^*l  ^S 
Ld.  P.  the  conufor,  yet  ihe  is  in  and  claims  by  means  of  A.  her  Uy  ch.  }^  • 
'i)aron,  the  leflbr,  and  it  was  by  his  procurement  that  the  fine  was  D>Jeridge 
levied,  and  if  that  had  not  been  levied,  (he  would  have  had  no  ^^^  ^^^t^^ 
eftate^  and  confequently  is  within  the  covenant,  tho'  fhe  claims  by  chamber* 
tide  derived  from  another.   Cra  J.  657.  pi.  7.  Hill.  20  Jac.  B.  R.  i>in)  t^<t 
Butler  v.  Swinncrron-  ?•  *^*:^^ 

lion  was 
brakes  |  for  the  words  (by  his  means  asd  pcocuremtat)  have  a  large  extent  \  and  jud^mens  cecard- 

ingly. 

12.  A.  Uafes  land  to  to  y»  S.  ubon  condttiony  that  if  he  paid  him 
3 L  fir  mm.  fir  ^years  next  enfuing,  then  the  leafe  to  he  void-,  and 
afterwards  gives  a  bond  with  condition  to  perform  all  covenants  &r« 
and  conditions  in  the  iaid  indenture  of  leafe.  Debt  being  brought 
upon  the  bond,  the  defendant  pleaded  conditions  performed.  The 
fkdniiff'affigns  a  breach^  that  be  bad  not  *paid  the  3/.  per  ann. 
accoroing  to  the  condition  |n  the  leafe.  The  defendant  demurs^ 
and  die  queftion  was,  whether  or  no  the  condition  of  the  bond  was  [  126  ] 
broken  by  not  paying  the  3 1,  and  it  was  argued  for  the  defendant 
that  it  was  not,  becaufe  the  defendant  had  not  covena^ited  to  pay 
3 1,  but  had  it  at  his  elcAion^  either  to  pay  the  money,  or  elfc  let 
&e  land  [or,  that  die  leafe  fliould  ftand  good]  but  Hale  feemed  to 
incline  that  the  bond  was  forfeited ;  for  if  the  word  conditions  fliould 
not  relate  to  that  daufe  of  paying  the  3  L  it  would  be  void ;  and  he 
£ud,  fitppofe  the  condition  of  the  bond  had  been  only  to  perform  all 
coodidons  in  the  leafe,  certainly  it  muft  have  related  to  that;  and 
now,  when  it  is  for  performance  of  a0  covenants  and  condtdons, 
it  will  be  as  effcAual;  for:  ne  word  covenants  ihall  relate  to  the 
covenants  in  ^  leaie,  and  conditions  to  this  condition.  Scd  ad« 
jomatur.    Frcem.  Rep»  386.  pL  498.  Hill.  2674.  Anon, 


(N.  a)  7%  wiat  Things  it  (hall  be  faid  to  extend. 

[1.  TF  a  mfinthat  hath  certain  walks  within  a  foreft  of  inheritance,  Cro.F.7«j, 
A  gpugs  one  wallc  called  B.  to  J.  S.    n  taily  and  dies,  and  his  Ji  ,'^p^. 
heir  recites  the  faid^  grant,  and  confirms  itj  and  by  the  fame  deed  grants  broke  v. 
an$ther  wait  called  5.  in  rrie  lame  foreft  to  him  and  his  heirs^  pro^  SymsMJeh. 
vifoy  that  the  iaid  J,  S.  Jhall  not  cut  any  trees  in  aliqua  parte  pre-  ^^^}^^ 
mijjirum  in  indentura  pradiST  fpecificatorum\   the  condition  fliall  tobe  &.O. 
extend  to  the  walk  called  B.  fo  that  if  he  cuts  any  of  the  trees  in  ands.p^re* 
this  wallc,  the  grantor  may  enter  for  the  condition  broke,  into  the  [^*^  q.J^ 
walk  called  S.  for  the  word  premijfes  comprehends  as  well  that  ^z<:'^r^\ri:>^ 
which  is  confirmed,  as  that  which' is  granted*    Tr.  41  Eliz.  B.  P^.  forthew^ri 
between  Evans  and  Labram  adjudged.J  (prem.iTo 

c  extendi 


ts4  ConDftfoii* 

titnadt  IS  dihlenfe  H  (frmmenttoinH)  ana  to  avaM  Im  entire  goat,  and  adjudged  lor  die  pblodfl 
■  S,  C  cited  r  I  Re^.  ci.  «.«.*«$•  C.  cited  \v  Qo^art  Cb«  J.  Hob»  ay6^  S,  C,  cited  bj 

Coke  Ch.  J.  RoU.  Rep.  104,  '  \  ^ 

2^*^!^  fa.  If  ^  bcfV  executitn  St  the  futf  €f  B.  vniB.  tAmgoodctn^ 
flU^f^JUeration  affirms  t0  J.  S.  that  he  will  not  difcharge  A.  withmit  hit 
}UmM%  cenfent^  and  after  A,  and  B.  agree  tbat^  B.  /hall  make  a  reUafe  ta 
t^Sr^  lum  of  the  execution^  and  deliver  htm^  and  that  An.  jhaU  enter  into  an 
ShiMiH;  ^hKgatien  widi  condition  t^fane  harndefs  B.  frem  aUJitits  &r«  that 
copkrary  to  may  Qrife  upon  the  reUetfe  of  the  fiud  A.  being  ia  execution  at  tho 
die  Mioi«a  cnfcaling  thereof,  at  the  (bit  of  the  fiild  B,  in  fudi  a  fum,  from  all 
vrfbth^ht  V^^^  >irfucb  nuiy  anv  war  trouble  die  £ud  B^  touching  or  conceming^ 
fha  condi-  thefaid  relcafe^  that  men  ore,  and  after  all  this  is  done  accordingly^ 
^  was  to  ^d  J,  S.  brings  an  adion  iqK>n  the  cafe  agatnft  Bt  upon  his  proinifo» 
Ibod'^oniy  ^^^  recovcrs,  A.  ought  to  fitve  him  harmlefi,  otherwife  die  con* 
by  the  words,  <Ktion  isbroke,  for  d^is  arifes  by  reafon  of  die  faid  releafe^  and  fo 
endamage  within  the  words,  though  the  promife  made  to  Jl  S«  was  the  caulb 
JrTiriSby  ^*?  ^^o*^  <>f  J-  S.  Pafch.  17  Jac,  B,  between  Wylden  and 

tbcieleafe,    ^/t/^»  adjudged.] 

aad  not  by  • 

any  collateral  tSt  dehors  as  this  premiie  Is ;  b«t  tbe  reaibn  that  moved  the  judges  was,  that  ^^Is  con* 

dition  carried  a  forcible  and  apparent  intent  of  faving  harmlcls  of  feme  damage,  which  might  arifi;^ 

swc  upon  the  releafe  alone,  but  npon  Tome  external  and  collateral  thing  beiides  the  releafe,  and  yet  by 

Ae  means  and  occafion  of  the  releafc;  for  the  words  ase  (to  lave  harmle6,  ice.  from  all  perfinis  th4: 

aught  ttovble  Ittin  conccnung  thp  laid  releafe). 


[  '^7  J  3«  '^^  condition  of  an  obligation  was,  that  the  obligor >SvsrU 
make  appropriation  ^the  church  if  Dale  fuch.  a  day  to  fuch  a  houfiy 
at  his  cojii  and  charges  dif charged  of  incumbrances  \  there^  altho* 
there  was  apenjion  granted  thereout  to  another,  it  was  holden  that 
the  obligee  was  not  bounden  to  difcharge  it  of  that  peniion.  Arg.  }• 
Le.  44*  pi.  64.  in  cafe  of  Mountfield  v.  Cateiby,  cites  3  H*  7*  4. 

4.  If  a  man  leafes  his  land  for  20  years,  upon  condition  diat  the 
hffee  Jhall  rake  the  ditches^  and  dees  not  fay  how  often^  diere  if  he 
rakes  them  once  he  is  excufed  for  ever.  Br.  conditions^  pi.  6.  cites 
a7H.  8.6. 

5.  If  a  man  msdces  zfeeffinent  of  his  lands  with  warranty^  and 
covenants^  that  it  is  difcharged  of  all  rcnts^  there  it  (hall  not  extend 
to  rent-ferviceSj  which  are  incident  to  the  lands  of  common  right. 
Arg.  3  Le.  44  pi.  64*  Mich.  1 5  Eliz.  O  B.  in  cafe  of  Mountford  v. 
Catefby. 

6.  It  was  faid,  that  if  one  makes  a  leafe  for  years,  rendering  for 
■  tbejir/l  2  years  10/.  and  afterwards  30./.  every  ye ary  with  condition^ 

if  the  rent  of2pi»or  any  payment  of  it  he  bebindy  that  the  leffof  enter ^ 
me  leiTor  enter i  for  not  payment  of  the  10  L  that  his  entry  is  lawful, 
for  the  xol.  was  parcel  of  the  rent,  for  k  was  but  one  rent.    4.  Le. 
8.  pi.  34.  Hill.  27  Eliz.  Holland  v.  Hopkins. 
^  Le.  115.       7«  If  lands  are  given  to  A.  for  life  on  conditiony  remainder  to  B,  in 
H*  '^S*      manner  aforefaid\  thefc  woras  (in  manner  aforcfaid)  (hall  refer  to 
\^'^\a^*  the  eftate  for  life  limited  to  A.  and  not  to  the  condition,  nor  to  any 
s.  c!in  to-  other  collateral  matter;  per  Fenner.    2  Le.  69.  pL  92.  Trin.  27' 
lidemvexbii.  £liz«  in  cafe  of  Brian  v.  Cawfon. 

8.  If 


%•  XiaUqualis^  vet  amirovirfia  oriiitur  inpoftemmj  byreafon  of 
taj  claufe,  article  or  other  agreement  in  die  faid  indenture  con- 
tained, that  then  before  any  fuit&c  Ae  parties  JbmU  cboofe  four 
indifffrent  ferfons  for  the  ending  thereof  &c.  This  extends  not  to 
die  fubmitting  the  breach  of  every  covenant  &c.  but  only  where 
diijNites  arife  upon  the  conftru6tion  of  any  covenant  &c«  Le«  37, 
Thn.  28  Eliz.  B«  R.  Parmort  v.  Griffina. 

9.  A.  being  tenant  in  tail  of  certain  lands,  exchanged  di6  Ctme 
twVA  JB. — jB.  entredy  and  being  feifed  in- fee  of  other  landsj  devifedje^ 
veral  parcels  thereof  to  others^  ana  amongji  the  reft  a  particular  eflate 
to  his  heir^  provifoj  that  he  doth  not  re-enter  nor  claim  any  other  of  his 
lands  in  the  deftru£lion  of  his  wiilj  and  if  he  do,  that  then  the  eftate 
in  die  lands  devifed  to  him  to  ceafe.  A*  dies ;  his  ij/ite  enters  int9 
the  lands  in  tail^  and  waives  the  lands  taken  ih  exchange^  and  before 
any  other  entry,  the  heir  ef  B.  enters  upon  the  land  given  in  exchange  i 
and  the  opinion  of  the  v^ole  eourt  was,  that  it  was  no  breach  of 
die  condition,  becaufe  that  was  not  the  land  of  the  devifor  at  the 
time  of  the  devife,  therefore  it  was  out  of  the  condition.  Godb« 
99,  xoa  pL  115.  Mich.  28  and  29  £liz«  C.  B.  Barber  v.  Top* 
pesndd* 

10.  Where  die  provifo  is  parcel  of  onefentenccy  which  contains  ts 
eovenantj  or  abridged!  the  covenant^  there  it  (hall  not  aniount  to  a 
condition  but  to  an  exception ;  as  grant  of  a  rent-charge  provi(b 
diat  he  {hall  not  charge  the  perfon  $  fo  a  leafe  without  impeach- 
ment of  wafte,  provifo  that  the  lefTee  (hall  not  dp  voluntary  wade, 
the  fime  abridges  the  liberty.  Arg.  2Le.  128,  Mich.  29  Eliz. 
B.  R.  Scott  v.  Scott. 

I'l.  A  leafe  is  made  of  lands  for  years  provifo,  that  lejjie  JbaS 
not  put  his  cattle  on  the  land  from  Michaelmas  to  St.  Andrew* s  tide\ 
per  Dyer  conditions  zxt  JlrtiHjurisy  and  conceived  that  the  con- 
ditiona  fliould  be  reftrained  to  the  fiitt  yeasy  and  (hould  extend  no 
£ff  dier.  Per  Maawood,  if  I  am  bound  that  I  will  not  go  to  Lon- 
don between  Eafter  and  Michaelmas,  it  fhall  not  extend  only  to  the 
firil  years  after  the^  date  of  the  obligation,  but  for  my  whole  life. 
4  Le.  100.  pi.  205.  in  dme  of  Q^  Elix.  ^  128  ] 

12*  The  condition  of  an  obligation  was,  diat  if  the  obligor  paid  %  Kth,to^ 
Jo  mncbf  then  the  obligation  to  bevoidy  or  otherwife  itjhouldbe  lawful^  35^^ 
for  the  obligee  quietly  to  enjoy  fuch  lands.    The  defendant  pleaded,  hda^d^^ 
that  die  plaindflF  hsKl  quiedy  enjoyed.    The  plaintiff  demurred,  in-  condition 
tending  diat  the  condidon  depended  only  on  the  payment  or  non-  t^^.on^ 
payment^  and  that  what  concerned  the  land  was  idle.     The  court  ^  ^tni^" 
&id|  that  condidona  ought  to  be  taken  according  to  die  intent  of  (that  it 
the  parties,  if  it  can  appear  what  that  is ;  but  as  the  words  (then  to  <b'^^'  ^ 
be  void)  are  placed  here,  it  can  refer  only  to  what  precede  and  not  l^^i^^ig. 
to  die  land,  which  follows;  and  it  was  faid,  that  the  rule  of  gram-  that  the 
mar  holds  in  our  law,  viz.  that  the  words  In  the  beginning  or  end  puty  wuuM 
of  a  thing  refer  to  all,  but  that  thofe  in  the  middle  refer  only  to  the  J^j^ffion'  * 
middle;  but  they  faid,  that  the  intent  of  the  parties  doubdefi  was,  adjornatiir, 
that  the  obligee  mould  have  either  the  money  or  the  land,  and  there-  —ibid.  117. 
fore  the  court  would  advife,  and  recommended  an  agreement.    Sid,  ji'^.^'^^uf ' 
312.  pL  26.  Mich.  18  Car.  2.  B.  R.  Ferrers  v.  Newton*  uc^^  th^ 
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court  «ouI<r not  «aju4|9  it  Ar  tlie  pldntSff.   ■   «    Ibid.  131  .pi*  S9*  ^  Murt  agrctd,  that  jo^gaiMt 

•ught  to  be  for  the  plaiatiff,  the  wordi  efter  the  coadition  being  Iflfeafible,  and  the  pirtict  a^t  epceuif* 

lev.  17*.  I  J.  A.  and  5.  hrwght  iiU  upon  a  honJy  the  iefcnifxit  pleaded  the 
Stokes  V.  reUafe  of  B.  but  Af^n  oytr  it  was  of  all  actions  tJc*  which  hi  had  lie* 
l^ititf'  H^^^J^  ''^'  defendant  upon  his  own  account  \  the  plaintiffs  repliedy  that 
ii^only  at  of  this  bond  was  not  taken  upon  his  own  account  \  upon  which  iffue  was 
an  aaiofi  takco  and  found  for  the  plaintiffs;  it  was  moved  in  arreft,  that  this 
B^atone'^to  ^^  *  fnvolous  iflue,  for  the  releafe  of  one  obligee  difcharged  the 
whomdJe  bond ;  but  the  court  feriatlm  delivered  their  opinions  for  the  plain- 
bond  wi«  tiffs  \  for  B.  who  gave  the  releafe,  might  take  the  bond  (and  fo  the 
t»^"^  truth  was  that  the  bond  was  made  to  him  and  A.)  as  a  fecurity  for  a 
^hera,  and  debt  with  which  he  was  intrufted  for  another.  Vent.  35.  Trin.  21 
adjud^     Car.  2.  B.  R  •  Noke's  cafe. 

that  his  ic* 

leafe  to  the  obltfor  of  ail  demands  on  his  own  acconnt*  did  nUt  fdeafir  the  bond.  >    iS.  C.  cited  Lev. 

xco^  101     ■■       %  Kch«  530.  pi.  37«  S.  C.  adjudged  for  the  plaiBtiflT. 

« 

Sty.  i«.  i^  In  the  condition  of  a  bond  it  was  recited,  that  zjherijf  had 

c'^'^^R  canffitutcd  defendant  bailiff  of  a  hundred  in  his  county^  if  therefore 
Stwighton  the  defendant  >*tf// A//>  execute  all  warrants  to  him  direfted,  that 
T. Day, s.c.  then  &c«  It  was  adjudg'd,  that  the  words  (all  warrants)  fihall  be 
'"*drp*V  intended  only  all  warrants  direded  to  defendant  as  baiUff"  of  the 
Sat*the^*  lhidhundrcd»  and  not  other  warrants;  per  Twifden  J.  2  Saund. 
piaintiirNil4.i4,  Pafch.  24  Car.  z.  in  tHe  cafe  of  Lord  Arlington  v.  Merrick^ 
caput  per    ^  ^g  ^^  ^f  Horton  v.  Day. 

biliam  Bin.  * 

10.  Pafch.  la  Car.  B  H.  the  S.  C.  refolvedi  tfiat  though  the  words  of  the  oond'tioa  were  geoeraXy 
to  malic  tetums  of  all  warrants  dtre^d  to  him,  yet  it  was  to  be  vaderilood  of  foch  OAfy  <S  woBg  to  5c 
caccuted  wilhSn  ^  hundieU  of  which  he  was  made  balUf. 

iVent.  xi6.  15.  A.  leafed  thru  boufes  to  B.  for  41  years,  rendring  renty  and 
cSeS^C  ^'  '^^"^"'^"^  '^  P^^  '^^^  down^  and  in  the  fame  place  to  build  three 
adjudged  for  uiW  fubftantial  houfeSy  and  during  the  (aid  term  well  and  fuffiaentlj  to 
the  piaintiflf,  repair  thefamfj  and  to  yield  up  the  fame  ftifffciently  repaired  at  the  end 

■  t^S^d^i^t' ?^^*''^'^*  ®-  »nft«^<*  *>f  building  three  houfcs  only,  buUt  five, 
c4,  it  feein-  ^^d  permitted  one  of  them  at  the  end  of  the  term  to  M  down.  A. 
ing  to  hioi  afiigned  a  breach  in  not  repairing  one  houfe  built  on  the  premises ; 
to  be  all  as  ^^  defendant  pleaded,  that  he  pulled  down  three  houfes,  and  built 
nanC«ndfo^i'c^  more  on  tlie  ground  where  they  ftood  according  to  his  oove- 
aU  the  fub-  nant,  which  were  kept  in  repair  during  the  term,  and  left  in  repair 
fe^uentmat-  ^^  (|^^  ^j  thereof,  and  concluded  to  the  country.  The  ifriiole  court 
log  les^'g '  b^'^  ^^^^  ^^  ^y  ^'^  covenant  muft  keep  and  leave  all  the  five  boufes 
r  129  J  ^cU  repaired;  for  though  in  the  firft  covenant  he  was  bound  to  re* 
the  houfes  pair  all  the  houfes  agreed  to  be  built  f  which  were  three)  yet  by  the 
^^a!^m  he-  covenant  he  is  bound  to  repair  dicti  premifla  ac  domos  fuperinde 
reftnuned  crcfi*  (not  agreed  fore  ereft'  fuperinde  erc^.but  indefinitely)  which 
•nd  under-  extends  to  all  the  houfes  which  ihall  be  built  on  the  premises  within 

*i^*bi!  *^  **^™'    ^^^  *^**  T""'  X  W. &  M.  in  C.  B.  Doufe  v. Earl. 

|^{^^  **  16.  One  devifes  to  hisfonby  his  fecond  wife  in  tail  malty  remainder 

to  his  eldeft  fm  by  hisSrJt  wrfty  provided  that  if  the  landjhonld  come 
to  bis  elde/ifon^  then  be  or  bis  heir i  Jhould pay  \KX)oL  to  the  teftAtor's 
daughters)  witbia  four  months  after  the  eftau  ibould  come  to  them, 

and 


and  ia  default  of  payment  the  truftees  to  enter  and  raife  tbe  money. 
The  fon  by  tbe  firft  wife  dies,  leaving  a  fon.  The /a/f  by  tbefecond 
wlfifuffers  a  ncovery  ^  a  imi$ty  oftm  hmdii  and  dies  without  iffiny 
fo  Aat  the  moiety  only  of  the  premljfes  comes  to  the  fon  of  the  fon  by  tht 
frft  ivift^  Though  no  part  of  the  premifles  ever  came  to  the  eldeft 
foii|  yet  the  moiety  of  the  lands  (hall  be  liable  to  the  payment  of  the 
v/hoU  1000/.  without  any  apporticument*  2  Vem.  359.  pi.  324, 
Mich.  1698.  Hooley  v.  Booth  &  al. 

•  ■ 

(O.  a)  When  a  Thing  is  limited  to  be  done,  by 
whom  collateral  Things  which  conduce  to  the  Per- 
forniance  thereof  Jhall  be  done.  By  whom  they 
(hall  be  done. 

» 

[t.  T1I7HERE  a  man  is  bound  to  do  a  thing,  he  ought  to  do  all 
^  ^    that  which  depends  thereupon  in  the  performance  of  the 
thing.     J I  H.  4.  25.  b.J 

£2.  (Ji)  if  the  condition  be  to  levy  a  fine  to  the  obligee^  and  it  is  Br.  Coft^ 
net  determined  at  whofe  cofts  it  (ball  be  done,  it  (hall  be  at  the  cods  Pj-  9-  cues 
of  him  that  ought  to  levy  the  line,  for  this  depends  upoa  the  odicr.  ^^" 
II  H.  4.  15.  b.  Cur.] 

[3.  (And)  upon  fuch  a  condition,  the  obligor  mig1)t  to  fue  out  a  Br.  Ccft^, 
writ  of  covenant  in  the  name  of  the  obligee^  and  the  obligee  is  not^^'^'  ^"^ 
k>anatadoit.     11  H.  4    25.  b.J  s.p.  b> 

Hutron  J.  Litt.  Rep.  14  HiU.  2  C«.  C.  B« 


[4.  If  the  condidon  be  to  levy  a  fine  upon  warning,  a  warning  by  Br.  Condi* 
ibe Jheriff' u^on  a  writ  of  covenant  is  not  fujicient^  (for  perhaps  he  "it«'s^'c^* 
cannot  know  by  this,  whether  it  be  to  levy  a  fine  or  other  a<^tion}  — «.Roik 
biU  ii  ought  to  be  upon  warning  by  the  obligee  himfelf.    1 1  H.  4. 18.  J  infra  ( v.  c) 

pU  1.  cites 
29  E.  3.  ^.  b.  contra. 

5.  Debt  on  bond  to  pay  money,  if  yf  Jhall  be  then  living,  and  Jhall  ^'C.reiMX" 
before  tbe  10th  of  May,  by  due  form  and  courfe  of  law,  perfeSi,  levy,  ^J  p^^^?^ 
and  acknowledge  a  fine  and  a  recovery  before  his  majefty's  juftices  of  (£)  pi^g. 
C  B.  of  and  in  certain  houfcs  and  tenements,  with  the  appurte-  that  the 
nances,  which  the  faid  B.  lately  had  and  purchafed  of  A.  Defendant  u^*J*{^ 
pleads  chat  A.  is  living,  and  did  not  levy  &c.  and  the  que(Vion  on  ^^f^^  ^^ 
demurrer  was,  if  B.  or  yf.  fl>ouId  levy  the  fine  ?  and  held  that  B.  faifer  a  re- 
(hould  levy  it.    Brownl.  76.  Hill.  10  Jac.  Mancefter  v.  Draper.     c«»ery)  «- 

next  aateccdentj  vis.  A.  though  the  words  (if  A*  be  then  living)  come  in  in  a  ^trenthdb. 

6.  If  a  man  covenants  to  convey  lands,  it  ought  to  be  done  at  the  [^  '3®  3 
charg<  of  him  that  covenants  to  do  it,  except  the  contrary  be  agreed. 

Sic  dictum  fuit.    Sty.  280.  Trin,  165 1, 


(P.  a)  Con- 


FdL^3?  (P.  a)    Conditidn  for  AJfuranci.    How  it  fhall  be 
,  v-v-^  performed. 

S.  p.  by  [l.  TF  a  man  covenants  U  mahjuch  alTurance  of  tbe  manor  of  D. 
Popiuun  ac'  ^  as  thi  counfel  of  tbe  other  JhaU  dewfe^  and  the  eounfel  Jevjfes 
cordingiy,  ^^^^  be  JhaU  he  obliged  in  a  certain  obligation^  that  tbe  other  fiall 
oMGeffit!^  occupj  die  manor  peaceably  Sec,  he  is  not  bound  to  perfbnn  it,  for 
Cro.£.}7o«  this  IS  no  aflurance  within  the  intent  of  the  covenant.  HiU.  37 
^u  la    £|j2^  B^  R^  pcj.  Curiam.] 

ThoroboTottgh  ▼.  Mompeflboy  S.  C.  Lufw*  679*  Arg.  dtoi  S.  C>  '  ■     'AfTmnpfit  in  coo- 

fideration  of  a  fom  of  m«ney  paid  to  the  deftndaot,  he  promiled  f  Mffun  efjboU  lamdi  f  tbepUia^ 
t^htfucb  manner  as  Z>.  Jb9uld  adviftf  who  aJvifed  that  tbe  defendant  &ouU  mMke  a  furrender  at  tbe 
wMttt  tmtrt  See,  and  ihouki  enter  tnte  a  bend  rf^o  t,  n  tbe  plaintm,  fir  toe  enjoying  tbe  landagaimjt  aU 
ferfmtp  which  he  had  not  done  \  adjudged  per  tot.  Cor.  that  toe  breach  in  not  eotring  into  the  bond 
was  illy  becauCe  it  was  out  of  the  afllumpfiti  and  thereibie  die  defendant  ia  not  bound  to  perform  it. 
Ceo.  J*  IIS*  P^*  '•  Psfch.  4  Jac  B.  R.  Staynroide  v.  J^oeock.-— — — Noy"  114.  Stanred  v.  Laycock^ 
S.  C.  faysy  that  the  obligation  is  not  part  of  the  aOiirancef  and  was  out  of  the  reference  to  D*  [but 
the  report  feenu  not  veiy  clear*] 

S.P.  by  [2.  [But]  if  a  man  be  obliged  to  dofucb  a£fs  for  die  aflurance  of 
Cro!*E^  o  ^^  manor  of  B.  as  the  counfel  of  the  other  ihall  devife,  and  the 
37i.incafe' counfeiifv^f  that  he  fhall  make  TOi  obligation  or  ftatute  that  tbe 
•f  Thorn-  other  Jball  enjof  it^  he  ought  to  perform  it,  otherwife  he  hath  broke 
M^^^rfon  ^^^  covenant.    Hill.  37  Eliz.  B.  R.  per  Popham.] 

■  Condition  of  a  bond,  that  if  the  defendant  do  before  Michadmaa  makf,  aekn^wkt^ef  and 

mfer  all  and  every  Jutb  oQ  and  tbings,  vfbatjeeier  tbty  hetfor  tbe  rocd  4^urlnf^  and  the  fore  makifig 
of  the  manor  of  D.  to  J.  S.  and  his  heirs,  tnat  then  &c.  Here  ifthcfilainti^refuejls  ajlme,  afiof- 
meatf  a  recovery  f  a  bargain  andfaie,  he  ought  to  do  all ;  for  he  is  to  make  all  and  every  n£t  what- 
ftever  for  the  ufurance  of -the  manor  of  D«  hut  he  is  not  hound  to  make  sny  obligation  or  reeogaixauee 
fir  tbe  enjoying  of  the  manor*  for  this  is  but  a  *  collateral  fecurity,  and  not  any  aflurance,  and  if  the 
plaintiff  retjueft  the  defendant  to  convey  the  manor  in  generality,  the  defendant  at  his  peril  ought  to 
do  this  by  any  kind  of  aflurance,  and  if  upon  this  requeft  the  defendant  make  a  feoffinent  of  the 
manor,  yet  if  after  this  the  platntiflf  requefts  a  fine,  the  defendant  mnft  ackncHvledge  a  fine  aUo,  and 
tonfoa  every  feverai  refueft  be  ongbt  to  make  fevez-ai  aj/urancei*  Yelv.449  45.  Hill.  zjac.  B.  R. 
Pudifey  V.  NewCun.  Mo.  6ii.  pi.  93S.  S.  C.  adjudged  that  general  requefl  is  fuflTdent,  and 

the  obligor  at  his  peril  mufl  do  what  is  fuflicient  for  the  afliirancc.  .  BrownL  84.  S.  C«  but  ieema 
•nly  a  tranflation  of  Yelv. 

*  Sk  P.  As  to  the  not  being  compellable  to  give  any  collateral  fecurity,  agreed  per  tot.  Cur. 
Brownl.93.  Pafch.  5  Jac.in  cafe  of  Stamford  v.  Cooke.-**— Cro.  J.  115.  pi.  t.  Fafch.  4  Jac. 
B.  R.  Suynrode  v.  Locock,  S.  P«  by  the  opinion  of  the  whole  court. 

Cro.E*37o.  [j.  If  a  man  covenants  to  make  fiich  aflurance  as  the  counfel  of 
37  Elhfc**^** '^*  f^tnantee  Jhall  devije  of  an  annuity  of  y>L  and  of  200 /•  in 
B.  R.  monejTy  and  the  counfel  devifes  that  he  make  an  obligation  in  which 
Thombo>  he  (hsJl  oblige  himfeliv  his  heirs,  executors,  and  adminiftratorS)  to 
Mc^iKofoo^^-^^  the  other  tbe  annuity^  andalfothe  200  L  at  certain  doysy  he 
feemstoibe  IS  not  bound  to  perform  it;  for  thi^  obligation  is  not  any  jiTurance 
8.  C.  It    of  the  annuity,  dubitatur.  Hill.  37  £lix.  B.  R.] 

was  moved) 

that  this  was  not  within  th(  covenant,  becanfe  the  devife  was,  that  he  fltould  bind  him  and  h!s  hdn, 
whereas  there  is  no.vrord  in  the  covenant  that  the  heir  ihottld  be  bound  |  but  the  court  gave  not  any 
anfwer  therecoi  a^  it  wtt  ended  by  asbitrement* 

C  ^3'  I    a4«  ^^  '^*  covenants  to  make  fuch  aflurance  for  tbe  payment  tf 
XQqL  to  B,  as  bis  counfei  ihiiX  d^vih^  and  his  counfel  devifis  diat 

4  A.(baa 
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A.  (hall  make  an  dhRgatim  of  tooo  A  for  the  pajfmeTit  6f^  loO  L  he 
ought  to  perform  it.  Hill.  37  Eliz*  B«  R<  per  Pophamt] 

r5.  But  {^ the  covenant  in  this  cafe  had  been  to  makejuth  nafon*-  ^^^\  445* 
mt  affutaiici  as  the  counfel  of  the  c6vinantee  Jhould  dtoife^  it  had  tj!;  cuSi' 
been  otherwife;  for  it  is  not  reafonable  to  make  an  obhgation  of  2^£iiz.s.P. 
lOool.  for  the  payment  of  lOoL  Hill.  37  Eliz.  B.  R.  per  Pop-  ^1  Po?haa« 
ham.] 

[6.  If  A.  covenants  with  B.  to  mtktfuch  nafinabh  ajfurana  to 

B.  in  fee  rf  fucb  lands^  referving  to  A.  and  his  heirs  20  s.  rent 
per  ann.  as  tbi  counfel  rf  B.  Jhall  advife^  and  after  B.  tenders  to  yf. 
a  deei^poUj  by  tobich  A*  infeoffs  B.  of  the  land  in  fee^  referving  the 
faid  rent  to  A*  in  fee;  this  is  not  fuch  reafonable  afilirance  to  bind 

A.  to  feal ;  for  this  is  a  rent^feck^  and  the  deed  appertains  to  the 
feoffee^  and  then  A*  without  the  deed  cannot  have  any  remedy  for 
the  rent.  Mich.  11  Car.  B.  R.  between  Guppage  andJfcue^  per 
Curiam.] 

[7.  But  if  A.  hy  indenture  fr^r«/x  and  fells  lands  without  livery 
or  inrollment  to  B.  in  fee,  referving  40  x.  rent  to  him  and  his  heirs^ 
and  covenants  to  pafs  any  further  reafonable  affurance  as  the  counfel  of 
B%  fmll  advife^  and  after  the  counfel  advifes  a  feoffment  by  deed-'poilj 
reftrving  the  faid  rent  in  fee ;  this  is  a  good  affurance  within  the 
covenant,  fo  that  A.  is  bound  to  feal  it ;  for  there  the  refervation 
does  not  depend  only  upon  the  deed-poll)  but  upon  the  indenture 
which  dire^  the  ufe  of  the  feofFment,  by  which  A.  may  recover 
the  [aid  rent-feck  without  (hewing  the  feoffment.    Mich.  11  Car* 

B.  R,  between  Guppage  and  Afcue^  per  Curiam,  upon  a  demurrer^ 
but  ordered  the  parties  to  make  a  new  feoffment  by  indenture, 
rendring  the  rent.  Hill.  10  Car.  Rot.  1 337.  But  after  the  parties 
could  not  agree,  and  fo  this  judgment  was  given  againft  the  plain- 
tiff, fcilicet,  agaidft  their  opinion  before,  becaufe  the  deed  ten« 

dered  was  a  deed-poll,  the  which  fhould  be  after  the  execution  ^^  .^^^ 
thereof  in  the  pofleifion  of  the  plaintiff;  and  (*}  then  the  defendant  •  poi.  424. 
could  not  without  the  deed  have  his  rent,  not  being  able  to  prove  \_^—^_i 
the  feofiment.j 

[8.  If  the  condition  of  an  obligation  be  to  make  the  obligee  or  his  Brid^m.  39. 
affigns  as  good  a  leafe  as  counfel  could  advife^  and  after  the  obligee  S*  c.  but 
comes  to  the  obligor,  and  appoints  him  to  make  a  leafe  to  J.  5.  he  b^'^^he^coilt 
ou^ht  to  make  it  accordingly,  though  no  counfel  advifed  ity  but  the  ni^to  this"' 
obligee  himfelf )  for  by  the  words  it  is  not  neceffary  to  have  the  point — 3 
advife  of  counfel,  but  only  that  the  leafe  fhould  be  as  good  as  f  "r^'jt^j 
counfel  could  advije.     Pafch.    14  Jac.    B.  R.    between  ^/^/i  tf«<^  170.S.V. 
ff^ec^oioood^  per  Coke,  but  Dodderidge  e  contra.]  by  Ccke 

Ch.  J'"""""* 
KoJl.  lUp.  373.  f\.  zS.  S.  C.  an4  Coke  Cb.  J.  diough^  thtt  if  the  wordi  had  bepn,  that  he  Hioulii 
su^Lc  at  ftfod  a  leafe  iS  uunfilfiitU  dtvijc^  he  ought  Cti  have  brooghc  %  leafe  dr»\\'n  by  advice  of 
coeoiet;  but  that  it  lecmt  othcrwile  here,  becatife  the  word  is  not  devlfe,  but  ad^c.--  Mo, 

595.  pi.  Si  1.  fame  divcrfity  hy  Popham*    Pafck.  35  Ella.  Stafford'!  cafe.  In  fuch  cafe  I.d» 

AodorfoB  £ud,  that  if  obligee  devjfei  the  aflurance  hLnfelf,  and  makes  it,  the  obligor  it  not  boimd  to 
peif^ji  it  s  for  he  ta  only  to  make  the  aflaraace  that  the  obligee's  counfel  (hall  advifc,  and  nat 
cHac  whkh  buafelf  ib4l  devife,  and  that  it  is  a  good  plea  that  cuniilium  aon  4eait  adTiamcntum. 
Cxo.  E.  9.  pL  1.  M'xh.  %^tti^  Ells.  C.  D.  In  Bennett's  cafe, 

[9.  If  the  condition  be  to  ^j^r/ certain  lands  to  fuch  perfons  as  the 

tUlsgee /hall  namOf  and  after  he  ajfurcs  it  to  the  obligee  Limjllf-y  this  is 

Vol.  Vm  L0  a  good 


13  tt  flton)iitioit« 

a  good  per femumee  of  Ae  eoddition,  the*  it  be  aofc  iJlejged  that 
the  obligee  named  hiRifeIf»  for  this  acctptancg  is  a  mmiuaim  of 
htmTelfi     Mich.    13  Ja.  B.  between  Hmftgo  and  tTtUi   per 

f  ijjt  ]  Curiam.] 

•  cro.  E.       [lo.  If  the  condition  be  to  make  fucfa  afiiirance  in  the  law  of 


tome  s.  Ci  i^^f  1;  artatn  affuranet^  and  the  obligtigave  netia  to  die  obligor  of 
^i"  Ubtfff  Qf  *«  ^^  advice,  tfiw/  requindhim  Upirfirm  ii^  he  ought  to  pcr- 
^M«.595.  form  it,  or  otherwife  the  condition  is  broke;  for  it  is  more  con- 
pLSix^uf.  venient  that  the  counfellor  ihould  rive  the  advice  to  the  obligee 
s^'^c'  ^^r*  ^^  ^o  ^^^  obligor,  for  die  obligor  does  not  know  whedier  he  be  of 
judged  for  his  counfel  in  this  matter,  for  be  mav  be  of  his  counfel  in  one 
the  pUintiflf.  thing  and  not  in  another.    Co.  5.  ^  HigginbHfmfs  oife.    19^  b. 

Z:^i^  «<»Hg«'-  Sect  11  h.  7.  aiO 

pi.  147. 

cites  S.  C.  that  the  devife  ooght  to  be  notified  to  bjni  vmo  h  to  make  tht  eftate.*— — c  Rep.  »o.  «• 
cites  S.  C.  as  held  by  all  the  j«ftjces»  1 1  H.  7.  ii.  that  the  coaoiel  ought  to  be  given^to  him  who  is  to 
snake  the  cftate,  and  not  to  him  with  whom  he  is  coimfe! ;  but  that  upon  confideration  of  the  book» 
and  of  the  lelidue  of  the  cafe  af^  1 1  H.  7. 13.  b.  it  appears  plainly  othenvifey  and  fo  it  was  rdblved 
in  Higginbottom*s  csft.-— But  if  the  parry  himfelf  notifies  other  advice  to  him,  who  was  to  make 
the  eftate»  than  the  counfel  gave,  if  the  covenantor  knows  of  it  he  may  refofe,  if  he  does  not  know  ol^ 
it,  and  the  counfel  notified  it  according  to  his  covenant  and  agreement,  and  he  performs  it,  be  is  ex- 
cufed  \  and  if  it  be  n^  according  to  his  covenant  he  may  reftiie  h,  and  fo  no  mifchiefM  the  par^» 
5  Rep.  20,  Pftfch.  35  EUs-  B.  R.  in  Higginbottom's  cafe. 

* 

•  And.  53.  [^i-  If  the  condition  be  to  make  fuch  aiTurance,  &c.  to  the  ob« 
t)l.i3x.'s.C.  Jigee  as  the  oiligei  JbaU  devifiy  and  after  die  obligee  devifes  an  indin^ 
^hf  ^  %"  p  ^^^^^  ^^'  ^^  tenders  it  to  him,  and  be  requires  time  tojhew  it  to  bis 
\l^^^  '  *  faunjA  to  be  advifed  thereupon,  which  is  denied  to  him,  yet  if  he 
s.c.deS.P.  does  not  feal  it  prefently  the  condition  is  broke,  becaufe  the  a»m&« 
^^^ytion  isterempUry^  fcilicet,  to  be  performed  prefisntly.  D.  i6  Eli». 
obligation  338.  i^  39.  between  ♦  Wo^Um  and  Cooke  j  Co.  2.  f  Manjert.  3  ad- 
was  forfeit-  judged.  3 
cd;  for 

when  he  knew  the  laft  inf^ant  of  the  time,  he  ought  to  have  had  his  couftfel  dierc  icaiy  with  hinw 
4  Lc  63.  in  pi.  1 56.*-— Be^idl.  sa8.  pi.  »6o.  S«C.  and  the  pleadings. 

f  4  Le.  6z.  pi.  156.  Hill.  16  £ltx.  C.  B  and  S.  C.  the  aflurance  wa«  condition  d  to  he  madfe  ths 
ift  of  Jan.  and  on  3  ift  ^  Dec.  before  fan-let  the  obligee  came  to  the  obligor  with  a  deed  nady  to  bo 
ibal*d,  and  required  the  obligor  to  fcal  it,  who  faid  he  would  Aew  It  to  hia-coonfeU  and  dien  he  wouki 
feal  it;  the  cou«t  held  the  obligation  forfoted.  .  Mo.  iSa.  pi.  :;26.  S.  C.  Aatea  the  condttion  to 

be,  that  the  ^  endant  and  Us  (on  ihould  make  fuch  aflurance,  and  that  the  fon  (who  was  a  fttanger) 
refufed  k  0-  account  of  -iUiterature^  and  theitfote  required  to  <he%v  it  to  his  counfel.  The  jufttccs 
doubted;  '  uc  at  another  day  Anderfon  faid  his  opinion  was,  that  the  plea  was  not  good.-         -See 

(I.  b)  pi.  4.  S.  C. Sec  (L.  b)  pi.  3^  S.  C.-.-^4  te.  190.pl.  298.  <5tcs  S.  C Mo.  143.  j4. 

284.  Mich.  25  &  z6  Elit.  Androfe  v.  Eden,  S.  P.  exa^y,  held  accordingly**  And.  lai.  pi.  171. 

S.  C.  ft  S.  P.  eiaftiy.-     ■     S.  C.  cited  Mo.  183.  as  agreed  lately  on  the  point  of  time  being  linuted. 

Roll,  ^ep*  [  1 2«  If  a  man  ajfumes  to  he  obliged  in  an  obligation  to  J.  S.  and  an 
?4ich  iz  *W/^^/w»  is  tendered^  in  which  hey  his  heirs  and  executors  are  bounds 
Car.B.R.by  he  ought  to  feal  it,  becaufe  this  is  the  common  eourfe  to  make  obli« 
Doderidge  .calbORS  in  iudijaanner,  though  the  heir  or  executor  was  not  namoi 
S«?eft*  "^  the  promife.    Midi.  la  Jac.  B.  R.  per  Coke  and  Dooderidge.] 

lum  \  per 

Coke.— —Cro.  C.  37X.  pi*  1 1.  Hill.  37  EUs.  B.  R.  the  S,  P.  ib«v^1|  bat  the  c«trt  give  jio  anfwet 

fhcfcto,  and  k  was  ended  by  arbitrement. 


[t^  If  a  man  be  bound  U  mate  a  cMvtyance  ti  certairi  llands»  ]fS.P.b7Coke 
ft  warrmty  #r  cavemmi  be  put  in  die  deed»  he  is  not  bound  to  fealRh^^i^i^* 
it.    KCch,  I2i  Jac.  B*  R.  per  Coke»]  »u  13!-!-. 

Le.  19.  In 
|L  34.  Piifilu  %J  BUs.  fays  it  has  been  t^odged,  that  i/  B«  be  bound  to  A.  in  an  obligation  to  afTure 
tolufli  the  Biaoor  of  D.  See,  if  A.  teadcn  to  B.  an  indenture  of  bar^in  and  (aLc^  In  which  are  many 
coveaaatty  B.  h  not  boood  vpoo  the  ^eiil  of  his  bond  to  fral  and  deliver  it« 

f  '33  3 

-  [14.  If  a  man  ajkmet  t9  team  hnmd  tiitb  J.  S,  and  J.  D.  t$  B,  RoU.  Rep. 

m  a  cirtmnfum^  and  fi*  tenders  an  obligation  in  which  they  fhouid  7i-  pi- 13* 
ie  MgtJ  jibttfy  and  fiViraUf^  he  is  not  bound  to  feai  this,  ^r  bvff-'^J"^* 
the  a&BU>fit  ajoim  Migatian  is  intendid.    Mich.  i%  Jac.  B.  R.  2801^.287. 
between  Mkk^t  and  Diane  adjudged.]  *    s.  c.  ak- 

[15.  f#  if  a  man  aflumes  to  become  bound  with  J.  S.  and  J.  D  J^^^^ 
to  B.  ^  ti^mfinadi  Jeripiwn  andpayahk  aifuth  a  time  at  tweftran^  71.  ^.  i^ 
gert  fmU  agree  between  them^  and  ^e  Jirdngers  agree^  that  /i&/S.c.a4uag« 
Mgatten  Jbeuld  be  joint  and  fever  at^  yet  he  is  not  bound  to  feal  it;  !j^2^* 
for  DV  the  promifci  a  joint  obligation  is  intended,  and  the  word  J^  (Hu* 
bujupmdi  glares  no  power  to  alter  that  which  the  law  made  joint,  jufmodi 
butooly  refers  to  the  fum  and  time.   Mich.  12  Jac.  B.  R.  between  ^^^'f^ 
Makit  and  Dcane  adjjudged^    It  leems  that  this  expolition  is  moft  Kferred  to 

ftrift.]  that  which 

wasoertain 
btfoRy  bat  to  that  pnlf  which  was  untertalni  and  that  was  the  fun  and  the  time.— But  ibid,  the  <«• 
forter  oukes  a  doabt  of  ^a  leafen,  and  fays,  that  (hujuiniodi)  imports  rather  the  manner  of  the  ob- 
i^atioa,  as  whether  it  ftovid  be  Jomt  and  feveral,  tnan  the  fam  or  the  tine««-<-^z  BuUt  287.  S.  C 
ma4s*dy  bot  the  (per  luyuiinodi  Ibriptam)  does  not  appear  there. 

[16.  If  a  man  covenant  for  further  aflurance  to  levy  a  fine  of  all 
hh  land  in  2).  and  at  the  time  of  the  covenant  he  is  fetfed  only  ^/^If  c.  .V/* 
Jw*  (•)  in  D.  and  afier  two  other  boufts  defcend  to  him,  and  ^^^c  J^!^ 
covenantee  tenders  Sim  a  fine  of  four  beujes  to  be  levied  by  him,  he^^*^^ 
is  not  bound  to  levy  it  1  for  this  will  comprehend  the  other  two  *  ^^'^5* 
houfes,  of  wfaidi  he  is  not  bound  to  levy  a  fine ;  and  though  the  v-^^vx./ 
ufeof  diefe  two  houfes  which  are  not  wimin  the  covenant  (hall  bejudgM..^ 
to  the  conulbr,  yet  he  is  not  bound  to  levy  a  fine  of  them  j  for  ^o^i-  R«p* 
perbps  he  is  tenant  in  tail  of  them,  and  this  will  dock  the  intail.  3^^  ^^^g^ 
Mich.  la  Jac»  B.  R.  betveeen  ff^^a  and  fyekhy  adjudged.]  natur.— . 

Ibid.  1 17. 
^  t.  S.  C.  a^odf *i  per  tot.  Car.  A.  fold  to  B.  3  yard  land,  and  coi«nattted  for  further  af* 

ftfaaec.  i^  teader'd  a  note  of  a  kut*  Two  mefloages,  &c.  were  comprifed  more  than  weia  fold,  or 
isftaded  to  be  affandi  and  eaoepdon  was  talcen,  tbAt  xXxc  ^nt  being  tendred  of  more  than  he  ought  to 
tery,  be  is  not  boand  to  levy  any  fine  at  all  \  but  tlie  whole  eourt  to  the  contrary  \  for  though  the  fint 
be  Hried  of  mote  than  it  ought  to  be  it  is  not  material ;  for  oS  the  refidae  it  it  the  uTe  of  the  oonufor 
laaifdf.  Cm.  J.  S5t.  pi.  4.  Mich.  S  Jac.  B.  R.  Bouldney  v.  Curtis.  ■  Bulft..9o.  S.  C.  the 
(•wtheld  it  feed,  and  that  it  was  done  according  to  the  nfual  form.  Mo.  8 to.    pL  1096. 

•N  C.  bat  St  P.  decs  not  appear.— aBuUt  318,  319.  Aif .  citrs  S.  G.  as  of  a  fine  tendered  of  a  hooli 
saj  sn  acres  of  land,  and  that  defendant  refuied,  and  faid,  that  he  was  feired  of  rhe  houfe  and  10 
soo,  and  alio  of  other  10  acres,  which  be  d'd  not  feU,  and  that  thefe  to  acrrs  alfo  were  contained  hi 
the  DOte  of  the  fiae*  the  which  he  never  intended  to  pafs,  and  therefore  refuftd  ^  acJ^iowledga  the 
^  j  but  reiblvcd  diat  the  plea  was  not  good.  '  ■  S.  C.  cited  RoU.  Rep.  1 17.  as  of  a  bargain  and  f«l« 
of  dl  bis  lands  ia  D.  and  a  covenant  for  further  aflurance  to  levy  a  tine  of  them»  and  the  fine  tendered 
oatiioed  a  hoofe  aad  a  certain  number  of  acres  (  and  de/endaot  pleaded,  that  at  the  time  of  the  bar- 
giia  be  was  feifei  of  a  houle  and4  acres,  which  he  fold,  and  this  fine  cnntained  thofe  [and  note]  bc- 
Uffo  ttany  in  aaaber,bttt  a^adged  no  good  bar.  ■'  ■—■If  the  covtnantis  to  levy  a  fine  of  10  acres» 
tad  the  fiflie  contains  more,  it  is  not  good ;  but  otherwife  where  it  h  to  levy  a  fini  of  ail  his  lands  in 
D.  Coke  and  Doderid|e  faid,  the  cafe  of  Bouldney  v.  Curtis,  dl^red  from  this  of  WUfon  v.  WaUh» 
^  it  is  hssd  to  pot  the  certainty  of  acres ;  beeaufe  by  the  meafure  of  one  man  it  may  be  more  thaa 
^7  ^  agafare  of  aaathir,  wheteas  here  4  houfes  may  be  well  kmowa  from  %, 

1 2  [17.  If 


4$3  CsnOfdont* 

£17*  t^tfae  cohdidonof  an  obligation  be,  that  i/ie  main  a  goo<^ 
pmeSt  and  abfilutt  affwrance  in  fit  to  the  obligee  of  certain  copyhold 
kmisj  then  &c.  if  be  after  fiarrenders  it  upon  condition  of  payment  ^ 
mmeyy  and  the  furrencfer  is  prefented  accordingly,  this  is  not  any 
performance  of  the  condition^  becaufe  the  afilirance  ought  to  bo 
abfolute  witbovt  a  condition.  Paich.  8  Jac*  B.  between  Rijbonne 
md  Gary  per  Curiain.] 

fx  8.^  So  if  a  corcnant  be  widi  a  purchafbr  to  maie further  ajfii^ 
rancoy  if  he  make  an  affurance  upon  condition^  this  is  .iiot  any  per- 
f  ttd.  1  fonnance  of  die  ooTenant.    Paich.  8.  Jac»  B.  per  Curiam*] 
^.  r^.        [  19^  If  ^'  fit  confideration  that  B.  at  the  requcft  #feA.  UfouUfur-* 
8haim  ▼.     tender  a  copyhold  tenemenfi  parcel  of  the  manor  of  D«  to  A*  in  due 
luuch  ?  ^"^  of  law,  accordfiig  to  the  cuftom  of  the  manor,  to  the  ufe  of  A*. 
hd<i  the  for.  ^d  his  heirs,  ajfitnui  to  B.  to  pay  him  20  /*  in  an  a^ou  upon  the 
reader  iaef-  cafe  by  B.  againft  A*  fcr  the  20 1.  if  he  avers  the  performance  of 
^^^'  ^^^  the  confideration)  that  he  after,  at  die  requeft  ofK^jurrenderedby  m 
meat  v^tStyft^^f^  ^^  ^^^  J-  ^-  {^  tufiomary  tenant  of  the  <aid  manor)  the  (aid 
tiu  piaintUr  tenement  int6  the  hands  of  the  lord  of  the  (aid  manor,  according  to 
^wTT^  die  cuftom  of  the  (aid  manor,  to  the  ufe  of  A*  and  bis  heirs,  and 
Shiaa  V.     7^^  the  defendant  A.  had  not  paid  the  20 1.  This  is  not  a  good  per*- 
hAhy,  jodf  formance  of  the  confideradon  which  is  a  condition  precedent,  for  he 
Mntaifiir    |^  bound  to  make  an  efFeAual  furrender  to  the  ufe  of  A.  and  his 
heirs  at  his  own  cofts,  and  he  hath  made  a  (urrender  here  into  die 
hands  of  a  tenant  of  the  manor,  which  is  a  good  beginmng  ff  afur^ 
render^  yet  it  is  not  a  compleat  furrender  till  it  is  prrfented  in  courts 
and  he  hath  taken  upon  him  to  make  a  perfed  fiu-render,  and  diere* 
fore  he  ought. f0^r«cfrr/  the  tenant  toprefent  it  at  the  court  according 
to  the  cuftom^  and  to  procure  a  court  toterfeSl  sty  which  does  not 
appear  to  be  done.     T.  165X.  between  Shan  and  Beilhyy  adjudged 
per  Curiam  this  being  moved  in  arrcft  of  judgment  quod  querens 
nil  capiat  per  Billam.    Intratur  Hill.  1650.  Rot.  1605.    For  if  a 
man  be  bound  to  make  z  feoffment  to  me  upon  requeft,  if  I  rtqueft 
him  to  make  a  deed  of  feomient  with  a  letter  of  attorney  to  B.  to 
make  livery  to  me,  and  be  does  it  accordingly,  this  is  a  good  be- 
rinning  i  yet  if  livery  is  not  made^  this  is  a  forfeiture  of  the  con- 
btion«J 

^f«.E.476.  20.  If  a  man  bargains  and  fells  joo  acres  of  woody  this  flull  be 
kipl.4.AfS«  mecfured  according  to  the  ufoge  of  the  country^  viz.  according  to  20 
^'^dtd^i  feet  to  the  rod,  and  not  according  to  the  ftatute.  For  conluetudo 
HAndrc^i^i  loci  cft  obfervauda.    6  Rep.  67.  a.  per  Cur.  cites  47  £.  3. 18.  a. 

•afc. 

But  if  one  felh  Itod,  tpd  it  Mgid  [$r  rvtva^nff]  that  it  ewtMint  too  Mcrn,  this  ihall  be  accoidaaf  to 
the  law,  and  not  according  to  the  cuftom  of  the  country ;  per  GaWdy  J.  Cro.  E.  167.  pi.  a.  HiU.  34 
3g|g,  B.  R..«— Popham  faid,  that  It  had  been  refolved  by  all  the  juftices,  that  if  one  be  obliged  la 
a  fun  so  scret  «/*  £u^t  the  acres  fliall  be  accounted  according  to  the  eftimatiun  of  che  country  where 
<he  land  lies,  not  according  to  the  neafure  limited  in  the  ftatute.  Cro.  £.  665.  pi.  15.  Pafch.  41 
X'ii.  C.  B.  Some  v.  Taylor.— ^ee  TiU  weighu  aod  meafores,  pi.  5.  Morgan  y.  Tadcaftle^  and  pU 
14.  BarkidaU  v.  Morgaiu 

Tf/^tol'  ^^"  ^^^  "*^  ^  obliged  to  mate  to  another  a  fure,  fufficient  and 
S.'c!— '  lawful  ejlate^  in  certain  land,  by  the  advice  of  J.  D.  here  if  he  snakes 
i*erk.s.775.  an  ejlati  >aicording  ia  the  4dvice  of  J.  D.  be  it  fufficicnt  or  not, 
l^'^i*  lawful 


gi 

2il 


lawful  or  ^ot  lawful,  yet  he  is  excufed  of  the  obligation.    5  Rep.  ^j^'f  ^ 
23, b.  cites  7  E.  4.  13.  b.  mi^'' 

22.  Debts  2  man  was htaui  in  loool.  to  make  fucb  ejrate  by  a  %.{^ 
day  which  th4  cmmfilsftheplmr^jfjb^uld  advlfcy  and  he  fat  J  that  the 
tnafil  did  not  givi  advice^  and  a  goed  plea ;  andyi  had  he  pleaded 
ihatn$  ad^ce  was  given^  and  becaufe  he  pleaded  in  the  negative,  he 
need  not  ihew  the  iiamesof  the  plaintifPs  counfellors;  but  if  the 
plaintiff  replies^  that  the  counfel  did  give  advice,  he  ihall  (hew  their 
names.     Br.  pleadings,  pi.  ;&  cites  6  H.  7. 4. 

23.  In  an  a£lton  of  covenant  brought^  one  of  tbe  covenants  la 
the  indenture  was,  that  the  defendant  ought  to  make  and  fuffer  for 
die  afliirance  of  the  plaintiff  all  things  thait  fhould  be  devifed  by  the 
counfel  of  the  plaintifF,  if  he  were  required,  and  the  defendant  tak- 
ing pr9tefiati9n^  for  pka  faid  diat  he  was  not  required  %  to  which  the 
(rfaintiff  replied,  that  J.  S.  was  of  his  counfel,  who  devifed  a  releafe^ 
which  be  required  die  defendant  to  feal,  but  he  refufed  to  do  the 
lame ;  to  which  the  defendant  rejoined  que  ne  refufapas^  and  by  all 
the  court  holden  a  departure,  and  that  the  defendant  ought  to  have 
pleaded  at  firft  nm  refuj/itus  fuiti  and  the  plaintiff  in  his  replica-  f  '35  J 
tion  needed  not  to  have  ipoken  of  any  refufal,  in  as  much  as  the 
defendant  had  pleaded  in  the  negative  quod  non  fuit  requifititt. 
Headi's  Max.  48,  49.  cites  28  H.  8.  D.  31*  [b«  pL  217.J 

24.  A  man  by  deed  indented,  bargained  and  fold  landxiato  ano-  Ani.^y.^- 
dier  injee^  and  covenanted  by  the  fame  deed  to  make  to  him  a  good  and  ^  >  ^a^' 

Jvfficieut  (fjlate  in  the  (aid  land  before  Chri/lmas  next;  and  after^  hci/tcSrd. 
wards,  brfort  Chri/lmas^  the  bargainor  acknowledged  the  deed^  and  ingiy.— ^. 
the  fame  u  inroUed%  it  was  the  opinion  of  all  the  juftkes  of  C.  B.  ^"^J-  3^' 
Aat  by  that  aift  the  covenant -aforefaid  was  not  performed,  for  the  |'.'t?.'hcir* 
bargainor  in  performance  of  the  (ame  ought  to  have  levied  a  fine,  aa:ocdb^if« 
made  a  feoffment^  or  done  other  fuch  ads.  3  Le«  2.2.  pi.  2.  6  £.  0, 
in  C.  B.  Anon. 

25*  A.  was  bound  in  a  bond  to  B»  for  performance  of  covenants  i 
afterwards  B*  gave  bond  to  A.  conditioned  to  releafe  A*s  bond  to  B« 
^i  the  counfel  of  A  Jhould  advifu  A«*s  counfel  aavifed  that  B^feal  a 
releafe  of  all  demands  to  A.  and  to  one  W*  who  was  aflranger  to  {he 
covenant^  and  averr'd  that  there  was  no  other  matter  between  them, 
but  (aid  nothing  of  W.  The  court  held  clearly  that  the  requeft 
was  unreafonaUe,  and  that  B.  was  not  bound  to  feal  the  deed.  D« 
218.  a.  pL  3.  Mich  4  &  5  Eliz.    Fortcfcue  v.  Strode. 

26.  The  condition  of  a  bond  was,  that  whereas  the  obligee  had 
an  eftate  for  life,  &c.  by  a  leafe  made  by  A.  B.  if  the  obligor  and 
his  heirs  do  at  all  times  ratify^  confinny  and  allow  the  faid  Uafe^  and 
fsiffer  the  obligee  to  enjoy  tie  premiffes^  &c.  that  then,  &c  In  an 
action  of  debt  brought  on  this  bond,  the  defendant  pleaded,  that  at 
all  times  after  the  making  the  bond,  he  has  ratified,  confiimed,  and 
allow'd  the  faid  leafe,  &c.  The  better  opinion  was,  that  the  plea 
was  ill,  for  he  ought  to  have  pleaded  a  confirmation  in  deed  in 
writing,  and  fo  the  party  confelTed  the  a£Hon,  and  wav'd  the  de- 
murrer.    D.  229.  b.  pi.  51.  Trin*  6  Eliz.  Anon. 

27.  An  indenture  of  covenant  between  A.  and  B.  in  which  A.  a.  cow 
CBvenantidy  in  confideration  of  a  marriage  to  be  between  his  fon  and  tiv\rs:\  whk 

L3  jh^B-omaki 
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an  affarancc  ihe  fitter  of  B.  that  hfj  at  tbi  tolls  tf,  his  fon^  by  bisfufficieni  deefy 
of^ioi^MTc  ^Qj^i^  before  Mich,  aJTun  land  to  pis  fofh  ^^  B.  dia  covenant  if 
bcforcMich.  -'^  performed  it^  that  then  be  would  make  a  general  releafe  to  bim.  A. 
ti  the  before  the  day  did  not  perform  the  covenant^  becaufe  hisfon  did  not  tef^ 
charges  of  ^^  ^^^  ^^j  and  charges  j  jNt  if  the  conveyance  be  not  madoy  B,  is  not 
"k^BnJd  bound  to  make  a  releafe.  D.  371.  a.  pi.  I  Mich.  22  &  23  Eliz.  Rolt. 

not  tender      V.  Ncalc, 

the  cbargeSf  ^ 

becaufe  it  is  uncertain  vfhat  manner  cfajurance  be  will  mskt  {  but  otfaerwift  if  it  bad  been  certain,  as 

by  fine,  &c.  Per  Cor.  D.  371.  Marg.  pi.  i.  cites  Mich.  38  and  39  EUx.  C.  B*  Anon«— Ibid,  fays  tC 

waa  alfo  itfotv*d  Pafch.  35  Elia.  in  St.  Albon's  term. 

If  B.  reports  %S»  A.  covenanted  with  B.  to  maiefueh  e^ranci  as  B,'s  counfel 
faiftiy  f  A.  fl^uld  advife.  B.  muft  give  notict  of  the  amirance,  and  muft  flicw 
^hh\Zl7di  '\^  him,  and  permit  him  to  read  it,  and  go  to  his  own  counfel  to 
yctif^.^cr-  conftdery  and  A.  is  to  have  convenient  time  after  the  aiTurance  fhewn 
f,rmi  it  ac- '  ^  ^^i^  ^^  pcrfcft  it.  Cfo.  E.  Q.  Mich.  24  &  25  Eliz.  C.  B«  Ben* 
B»rep.*rt    nct's  cafe. 

it  is  Cum- 

cienr,  and  B*  cannot  vary  from  it,  but  has  difpended  with  A.  for  any  otbor*    Cro.  £«  999.  pL  9* 

Plf^h,  35  £1U.  C  B*  in  cafe  of  SuflTordv.BoUorDe. 

29.  The  condition  of  an  obligation  was,  to  perform  covenants  in 

a  pair  of  indentures,  and  the  covenant  wherein  the  breach  was  of* 

Jigned  wasy  that  ifR.  H^.  brother  of  the  plaintiff  Jhould  fay^  Male 

iffurance  offuch  a  manor  to  the  defendant  as  the  counfel  learned  tfthe 

laid  defendant  Jhoidd  advifcy  then  if  the  defendant  fays  unto  the  plain-" 


in  value  I  Anderfon  contrary,  that  it  was  a  collateral  warrantj, 
&c.    2  Le.  130.  pi.  172.  Pafch,  27  Elir.  C.  B,    Wye  v^Throg-* 
morton. 
Ow.  6$.  30.  J.  S.  the  bargainee  covenanted,  on  payment  of  lOoL  at  « 

Mi  J:  3^  &  certain  day  and  place^  tojiandfeifed  of  the  land  to  the  ufe  of  A.  the 
B?R,Bag.  bargainor y  and  his  heir Sy  and  al/o  to  make  fucb  affitranceforfecurity 
nallv.  Por-  of  the  land  as  Jhould  be  devifed  by  the  counfel  of  A.  and  entered  in- 
^r,  &•  c.  ^Q  recognizance  to  perform  the  covenants.  A.  paid  the  nuney  before 
lOcv  of  opi-  '**  ^-y*  ^^  ^'  another  place^  and  afier  the  day  tendered  a  deed  to  be 
nion,  that  fealed  by  y.  S.  containing  the  receipt  of  the  money^  and  alfo  a  releafe 
^f  ^*»^-  of  all  his  right  in  the  land^  which  J.  S,  rcfiifcd  to  fe^l  \  The  court 
to  haw  M-  ^loubted  if  by  the  refulal  the  recognizance  was  forfeited,  bepaufe  th^ 
cd  the  ac-  acquittance  for  the  money  is  not  aflurance  of  the  land,  and  fp  npt 
1|»"*»ce  bound  to  feal  the  deed,  comprehending  this  matter  as  i^ot  being 
^uni?fs  pertinent  to  the  aflurapcc  of  the  Is^nd  \  but  the  coi^  held  that  die 
ihe  deed  acceptance  of  the  money  at  another  place,  and  before  the  day,  was 
mentions  fuiHcient  to  excufe  the  recognizance,  as  well  as  the  covenant  on 
^•nrthe    which  the  recognizance  depended.    Mo.  3664  pi.  50?,  Hill.  33 

bargainee    .  EllZ.   A^on, 

9nd  his 

j^cirs  may  claim  the  land  for  default  of  payment ;  to  which  Gawdy  agreed,  and  cHed  19  E  4.  but 

popham  doubted ;  kut  at  lalt  tl^e  matter  was  referred  to  arbitration.— ——D.  aiS.  M^rg.  pi.  3. 

MiUi.  3^£lisi  Cf  B*  ^yncU  t.  I^vq^^^  S.  f.  4^4  f^cms  u>  ^  i&.Ci  iM)d' reported  iipcoidingtoOw.es. 
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31.  Debt  upon  obligation^  the  condition  was  to  mahfuch  ajfur*  5  itep.  i^ 
mnce  as  by  the  counfdef  tht  plaintiff  Jhould  bt  devifed\  the  plamtiff^'^^^iewtWi 
binfelf  caufttb  fucb  an  affurance  to  be  drawn^  smd  put  wax  to  it,  and  ^^J  ^•^\ 
required  die  defendant  to  execute  it^  and  he  refufed  j  It  was  the  ingiy*^d  * 

Sinion  of  the  whole  court  that  k  wa3  no  breach  of  the  condition.  ^«c  ^th 
ro.  E.  297.  pL  8.  Pafch.  35  Eliz.    C  B*    More  v.  Rofewell.     1^^^"^ 

fv  if  the  pasty  hiinfclf  may  devife  it,  then  It  will  be  no  plea  to  (ay  tliat  confilium  non  dadlt  adviial 
mcBtinn.  S.  P.  adjudf'4  coDCra  Cro.  £.  465, 466.  (bis)  pi.  so.  Pafch,  38  £Us.  B.  R.  Cliftoa 

▼.  Gibbon  s  for  to  hive  advice  oi  counfd  it  only  for  die  ftrengcheaing  of  his  afliirance,  and  if  the 
plaintiff' at  his  own  peril  Will  inquire  of  it  himfelfy  the  deftndanc  oa^ht  to  do  it  ai  hcrequLci. 

32.  K.  on  22  Jan^  38  Eli%.  promifed  to  make /tub  affurance  to  B,  s.p.Cro.C. 
tf  all  bis  lands  in  K  as  S.  fhoiud  appoint.  S.  the  iame  day  ep.  ^^'f'^*  ^^ 
pointed  that  K.  Ihould  make  a  bargain  and  lale  (^all  his  lands  in  Y«  i.i^.'b!k. 
On  the  nth  Sept.  39  Eliz.  K.  tendered  to  B.  a  bargain  and  f ale  of  all  in  cafe  of  * 
bis  lands  in  Tl  and  whether  B.  was  bound  to  execute  it  was  the  ^*J»'^«to'* 
doubt.  Gawdy  and  Fcnncr  held  that  he  was  not  bound,  becaufe  he  Indhdd\"y 
might  have  other  lands  in  Y.  14  Sept.  39  Eliz.  which  he  had  not  at  Pophamand 
the  time  of  the  agreement,  but  Popham  e  contra,  &  adjornatur.  Cro.  ^^^"^^>  ^^>t 
E.  66a  pi.  8.  Pafch.  41  Eliz.  B.  R.  Kceble  v.  Brown.  tetlTcd 

that  he  had 
more  lend,  end  that  the  aflitrance  U  y/eU  tendered,  and  that  the  defendant  ought  to  feal  it,  unlefs  he 
can  Oew  that  he  hjd  more  lauds  afterwards  purchaied.    fet  Gawdy  held,  that  it  fhall  be  mtended 
that  he  had  no  moiie  land,  but  he  doubted  whether  bf  was  boun^  to  feal  it,  bccaufc  it  is  variant  froia 
thecoveflaoK. 

33.  It  was  holden  by  Popham  and  Fenner,  that  if  one  be  bound 
to  maiefucb  affurance  of  alibis  landy  as  another  will  devife  and  r/« 
quirt^jfit  be  to  be  done  at  the  cojis  of  the  devifor^  he  may  devife 
one  suflurance  of  one  part,  and  another  of  another  part  of  the  land  i 
but  if  it  be  at  the  cofts  of  him  who  is  to  make  the  aflurance,  the 
odier  can  devife  but  a  joint  aflurance  for  the  whole  land,  unlefi  it  be 
oecdiary.    Mo.  570.  pi.  780.  Trin.  41  Eliz.  B.  R.  Waihington  v. 

34.  If  a  man  be  bound  to  make  afeoffimnt  in  fee  to  the  obligee,  f  137  1 
and  he  mahs  a  leafe  and  releafe  to  him  and  to  his  heirs,  the  condi- 
tion Is  well  performed,  becaufe  this  in  law  amounts  to  a  feoffment. 

Co.  Litt.  207.  a. 

35.  Condition  was,  that  hufband  and  wife  being  leilees  for  life  of 
land,  ihould  levy  a  fine  to  aflranger  at  the  cofls  of  the flranger^  and 
alfo  that  they  Jboula  levy  afinejf  other  landsy  which  they  dfo  held 
for  their  lives,  to  a  fir  anger y  and  at  their  charge*  Obligor  pleads 
that  hulband  and  wife  ofFer'd  to  levy  the  fine,  if  the  ftranger,  to 
whom  the  fine  was  to  be,  would  bear  the  charges ;  obligee  demurs  ; 
it  was  held  that  the  levying  the  2d  fine  has  no  reference  to  the 
xft,  becaufe  they  are  fvao  dtJlinU  fentences^  and  the  words  (and  alfb) 
make  them  fo,  andjudmient  proQuer'.  Brownl.  94.  Pifch.  4  Jac. 
BoUtngworth  v*  riuntley. 

36.  A  man  covenanted  to  make  further  affurame  upon  requeft^  be  Bull(.  fet* 
itbyfne^  &c.    The  plaintiff  delivered  to  hm  a  note  of  a  fine^  ^"^  hiw'p^  w! 
required  the  dtfeniant  to  acknowledge  the  fame  before  the  jufliees  ^dearly,  and* 
mhu*  and  he  did  not  acknowledge  it ;  the  defendant  desiurred,  be-  they  raid 
^^  caufe^'^ 


wu  held 
that  the 
breach 
not  well 
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MtufoaUy  caufe  n§  writ  of  eovenant  was  firjl  br aught  or  defending  \  but  ad* 
levied  with-  judged  that  thc  covenant  was  broken,  becaufc  the  acknowledge* 
Vu'^lZtt  o^«n^  of  *«  J^o^^  ^^^  *  ^^^  is  an  aa  preparatory  for  levying  a  fine, 
pending,  »•  upon  which  a  writ  of  covenant  may  afterwards  be  fued  out,  and 
iines  levied  fo  it  is  an  aft  for  further  aflurance,  though  writ  of  covenant  be  not 
^^Z^^  pending.  Mo.  810.  pi.  1096.  Hill.  6  Jac.  B.  R.  Boldney  v. 
^lUs.         Curtis. 

37.  Debt  on  bond  for  perfornuuice  of  covenants  in  a  deed  in 
which  'twas  covenanted,  that  vendor  fhould  make  further  aflfurance 
ct  the  cojls  and  charges  in  the  law  of  the  purchafor.  Breach  alledg- 
ed,  that  a  note  of  z  fine  was'devifea  and  ingroflTed  in  parliament,  and 
delivered  to  vendor  to  acknowledge  the  fine  at  the  ajjifesy  which  he 
refiifed  to  do  and  demurred  to  the  breach,  becaufe  he  did  not  offer 
cj^s  to  the  vendor,  and  the  court  held  it  to  be  idle,  Brownl.  70. 
^fch.  1 1  Jac.  Prefton  v.  Dawfon. 
C10.J.  97««  38.  The  plaintiff  offered  to  make  fuch  affurance  of  certain  land 
8.C.iaytit  ^^  fhg  plaintiff Jhould  devife^  and  the  plaintifl  devifed  affurance  with 
p  covenant  for  the  enjoying  of  it,  and  'twas  refolved  by  Doderidge 
was  and  Haughton  J.  (Mountague  Ch.  J.  being  abfent)  without  any 
V^*  fcruple,  that  this  was  no  aflurance,  for  thc  covenant  is  collateral, 
t£y  would  and  cannot  be  called  an  affurance;  but  Haughton  J.  (aid,  that 
•dvife  there*  affunmcc  wiAifpcc  la  I  Warranty  may  be  under  the  name  of  aflurance, 
of,  andaf.  ^jough  it  is  collateral,    a  Roll.  R.  191.   Trin.  18  Jac.  B.  R. 

teiwardtbe.^     f  v:,^.-  •^ 

ing  moved    Coales  V.  lurmcr. 

Ugain,  thef 

all  hdd  their  former  opinion.  That  this  aiTuranee  with  thefe  covenants  was  not  within  the  promilc, 

aii4  fo  the  hreadi  ill  alTignedi  and  adjudged  it  for  the  defendant.    Coles  v.  Kinder.— See  pi.  49. 

sRoiURep.  39.  L.  covenants  with  G.  to  make  a  jointure  to  his  wife  wltbift 
2nd  lie  Ch  ^"^  y^^^  ^^^  marriage,  of  lands  in  England  of  the  dear  yearly 
J.  fald, that' value  of  50oI.  fo  as  A.  and  B.  (two  counfellors  at  law)  mould 
where  thc  devifc  ana  advife,  L.  muft  give  notice  to  A.  and  B.  what  lands  he 
**?^^^^  intends  to  fettle,  and  of  what  eflate  therein  he  is  feifed.  Thc 
JS'fliew  Ws  whole  court  held  the  plea  not  good.  Godb.  338.  pi.  433.  Triiu 
eridenceto  21.  Jac.  Gorge  V.  Lane. 

the  counfel, 

jior  of  what  eftate  he  is  to  be  feifed,  and  he  thought  It  would  be  the  faqie  where  the  land  ]s  not  namcdy 
but  that  it  is  fDfficient  to  give  notice  of  the  land,  and  not  to  (hew  his  edate  in  evidence  |  and  Dodo* 
r;dge  J.  agreed  to  the  firA,  vis.  where  the  land  is  named,  but  not  to  the  fccond  $  and  Haughton  1.  faid 
nothing..— ^«-Put  if  a  man  is  bound  to  make  fuch  aHurance  of  land  as  J.  S.  ihall  advife,  he  is  Mt 
iound  tofiew  bis  evidfttec.  but  he  ought  to  fhcw  the  party  where  thc  land  is  and  where  it  li^s,  and  dip 
cbligu  muflfttk  cut  tbt  efiate  at  bis  peril  \  and  then  J,  S.  may  advife  conditionally,  via.  if  he  Jias  a  fee 
liich  an  aflfurance,  and  if  » tail  fuch  ap  afiliranpe,  ^nd  if  a  icm»indcr  ovpr  thai  to  devifv  »  recoycry  ; 
per  Uy  Ch.  J.  Codh.  339*  io  S.  C. 

r  138  ]       40.  But  if  the  covenant  be  to  make  a  jointure  &c,  as  the  counfel 

of  the  covenantee  Jhall  devife^  he  muft  give  notice  to  the  covenan-* 

tee  what  lands  he  is  determined  to  fettle,  and  he  muft  inform  his 

counfel,  per  Podcridge.     QoA\>.  339,  Trin,  %i  Jac,  in  cafe  of 

Gorge  V.  Lane. 

Another  ex,.     4ir  A,  covenanted,  that  he  and  his  afflgns^  and  all  other  perfins 

ception  ww,  having  right  to  the  land^  Jhould  at  all  times  within  [even  years^  ^t 

*^$^Mt  Ml    '*'  requejl  and  cojis  of  B.  the  obligee^  make^  acknowledge^  ^c.  all 

iStofcoTe!.^?^  f^f*y  ^a  &^»  *^  '^  hfi^f  or  fines  &p,  or  othen/i'lfe  wbatfoever^ 

$  wbUb 


Con&itiott;  13S 

whuh  if  his  commit JhduiHt  aibifed  or  required,  txii /hewed  the  a  J-  nant  prnd- 
vice  and  requejl  of  a  fine  by  fuch  acounfel  andaded.  poteft^  to  J.  S.  ^^^^J^ 
iS  W.  R.  to  take  the  conu/ancey  but  that  the  Miger  being  requf/fed.fi»Mf^, 
&c.  refuftd.    Exception  was  taken,  that  he  did  not  (hew  that  the  oeftatm 
writ  was  delivered  to  die  commiffionerSi  and  that  it  appeared  by  the  ^?^^|^ 
fine  ploded  that  it  was  widi  warranty,  and  that  if  {covenant  to  writof  co> 
levy  a  fine  I  may  refiife  to  levy  it  with  warranty  \  by  Jones  J.  the  veaaaciui. 
covenant  is  not  to  levy  a  fine,  but  to  do  fuch  a£b  as  ihall  be  re-  — ^o«>g^ 
qmred  %  and  by  him  and  Doderidge  there  is  a  difference  between  a  ^ead^^S 
covenant  eogmfcere  fatemp  and  Uvare  finemi  and  for  the  reafcnsawritorc«« 

fiven  by  Jones  and  Doderidge  the  court  was  againft  the  defendant.  7^^^^  ^^ 
,at.  186.  Trin.  a  Car.  Tindal's  cafe.  STaT* 

tender  of  the 
■ote  <^  the  ^xyt  is  not  fufficient ;  bot  tkt  hnstb  of  diet  coveimt  otight  r»  U  laid  afar  the  Ded,  J*»- 
upjrud  hy  thi  ftmuaiff.  Agreed  by  Crooke  and  Yelverton  only  Ja  court,  and  upon  their  adrioe  d» 
moa  WM  difciontinucd  witbiat  cofti*    Hct.  105.  Tha.  4  Car.  C«  B.  Newton  v.  Sutton. 

42.  A.  covenanted  to  convey  land  to  y.  S,  in  fee\  in  aAion 
broueht  for  non-perfbnnance  the  defendant  pleaded^  that  f.  S.  did 
not  pew  what  manner  of  conveyance  he  would  have  &c.  and  upon 
demarrer  it  was  adjudged  for  the  plaintiff*  Lat  126.  Pafch.  2  Car. 
Lucas  V.  Warren, 

43.  In  debt  upon  an  obligation  to  perform  covenants  in  an  in« 
deoture,  there  was  a  covenant  that  the  defendant  ought  to  do  fuch 
an  affy  thing  or  things^  as  the  plaintiff'  or  his  counjel  learned  Jhonld 
ienife^  for  the  better  affurance  of  certain  lands  oy  himfelf  to  the 
plaintifi^  and  iaid  that  a  counfellor  advifed  him  to  have  a  fine^  and 
upon  the  declaration  there  was  a  demurrer ;  and  upon  the  opening 
the  cafe,  Crooke  and  Yelverton  being  only  prefent,  agreed  that  it 
eught  to  have  been  pleaded^  that  a  writ  of  covenant  wasfiewn,  and 
the  tender  of  the  note  of  the  fine  is  not  fufficient,  but  the  breach 
of  the  covenant  ought  to  be  laid  after  the  dedimus  poteftatem  fued 
by  theplaintifFi  and  upon  their  advice  the  a^on  was  difcontinued 
without  cofts*  Het,  105.  Trin.  4  Car.  C.  B.  Newton  v.  Sut* 
too. 

44.  If  a  man  be  bound  to  another  to  make  fuch  affurance  of  lands 
as  the  obligee  /hall  devfe^  it  is  not  fufficient  for  him  to  devife  a  fine^ 
end  to  take  out  a  dedimus  &c.  upon  it,  and  reauire  his  conufance  in 
thaty  for  this  is  but  a  ipecial  way  of  taking  me  conufance ;  but  if 
there  were  a  trovtfoy  that  be  jbould  not  go  above  5  miles  from  his 
boufe^  then  if  ois  houfe  be  above  five  miles  from  Weftminfier,  ha 
is  bound  to  make  his  conuiance  upon  the  dedimus,  and  that  he 
bid  has  been  the  difference;  per  Roll  Ch.  J.  and  fo  he  iaid  it  had 
been  ruled*    All.  69.  Trin.  24.  Car.  B.  R, 

45*  A,  promifes  B.  that  within  fuch  a  time  after  marriage  of  his 
fon  to  the  daughter  of  B.  A.  and  his  fon  ibould  be  bound  p^ 
fcripttan  fuum  aebita  juris  forma  fiend*  i  the  breach  is  laid  that  they 
didnot  give  fccurity^/rym/'/tfioyarMm  obligatoriumy  and  adjudged 
^ood  in  B.  R«  ana  affirmed  in  error.  Sti*  143.  Mich«  24  Car* 
Tracy  v.  Poole. 

46.  Affumption  in  confideration  the  plaintiff  hath  promifed  to  pay 
^  defendant  ^00  h  for  th?  reverfion  d  a  manor,  the  defendant 

promifed 


"tfit 


CottBitiott; 


pramifed  to  feal  Mb  inftnimentt  for  tfie  tflitraiiee  efit  witti  war-- 
ruity  &e»  icoording  to  druMgbts  hitwun  them  brf^re  agreed  \  8e 
(  '39  J  licet  die  defendant  tendered  Yarn^  ift  March,  two  inftniments  in 
writing  fiicundum  triaffatmes  friefs  suid  the  jd  March  requefted 
him  to  teal  tbemi  yet  he  hath  not  fealed'  them,  nor  conveyed  the 
reverfion  of  the  manor ;  after  ver£A  for  the  plaintiff  upon  non 
aflumpfit  it  waa  wiened  in  arrefl  of  judgment,  ifl.  That  he  ought  t9 
fiew  the  injhruments  to  the  court  that  they  may  judge  of  them, 
adiy.  He  aoea  not  fhew,  that  he  tendred  him  waxj  pen^  ink  Sec.  as 
he  ought,  ^dly,  Ther^efi  is  not  well  made  being  at  another 
itrntf  not  when  the  tender  was.  But  judgment  was  given  by  all 
the  court  for  the  plaintiff}  for,  to  the  if^  the  inihuments  were 
agreed  before^  and  therefore  need  not  fhew  them  to  the  court ;  to 
the  2d,  There  need  not  be  any  tender,  for  the  defendant  hath 
taken  upon  htm  to  make  it ;  to  the  third.  The  requefl  after  die 
tender  is  the  better,  for  fo  he  hath  time  to  read  and  confider  them  ; 
and  Windham  J.  (kid,  yfAMt  conveyances  are  before  agreed,  and 
to  be  fealed  according  to  fuch  agreement,  fo  that  there  is  no  need 
of  counfdl,  the  defendant  is  to  do  it  at  his  peril;  and  where  one  is 
to  grant  a  reverfioo  he  hath  time  to  do  it  any  time  during  his  life, 
if  it  tamdiu  continue  a  reveriion,  if  he  be  not  haftivsd  by  requeft; 
here  is  a  requeft,  and  the  conveyances  being  agreed,  there  needs 
no  tender.  Lev.  44.  Mich.  13  Car.  2.  C.  B^  Webb  v.  Bettel.  • 
47.  But  if  one  be  to  feal  a  conveyance  genendly^  diere  the  coun- 
fel  of  die  purchafor  is  intended  to  draw  them,  and  then  the  purchafor 
muft  tender  Aem  \  per  Windham  J.  quaere,  for  non  fuit  negatum 
1th  aliquo.  Lev.  44.  Mich.  13  Car.  2.  C.  B.  Webb  v*  Bettel. 
Or  I  mvft  48.  If  I  am  bound  t$  levy  a  fine  I  may  do  it.either  in  court  or  iy 
^5^,^^  comnuffion^  but  I  mufl  go  and  knew  of  the  perfon  to  vrfiom  I  am 
wiUJoicin  ^oomhow  he  wUlhave  it^  and  he  muft  direA  me.  Mod.  6l«  pl« 
court  or  hf  4.  Trin.  22  Car.  2.  B.  R.  in  cafe  of  Turner  v,  Benny« 

Vcat.  148.  (crCor.  obicer,  Tcia.  23  Car.  2.  B.  R. 

TsiUaea  T.  49*  ^^  ^S&OTi  of  covenant  for  further  aflurance,  die  covenant 
faid  the  Uw  being  to  make  fuch  conveyance  &c.  as  counfol  fhould  advife ;  they 
is  aleer*d  alledge  for  breach  that  they  tendered  fuch  a  conveyance  as  was  ad^ 
^^^^\  *  vikd  by  counfil,  viz,  a  Uafe  and  reUafe^  and  fet  it  fordi  with  aU  the 
cafe,  ai  to  ufual  Covenants ;  Levins  moved,  mt  defendant  is  not  obliged  to 
covenants  feal  anv  conveyance  widi  covenants  nor  with  a  warranty  j  befldes, 
ance^fthey  **^  which  diey  have  tendered  has  a  warranty  not  only  againft  the 
mtt  rtejw^  cofuenaniory  hut  one  W.  Tmfden  faid,  he  knew  it  hadi  been  held, 
«(/«»but  not  that  if  a  man  be  bound  to  make  fuch  reafonable  aflurance,  as  coun- 
^bdof u  ^^  ^'^  ^^  ^^'  covenants  may  be  put  in  j  for  the  covenant 
ablblufee  fttfll  be  fe  underflood,  but  there  muft  be  no  warranty  in  it,  though 
cftatein  fee  fome  have  held,  that  there  may  be  a  warranty  againft  himfelf,  but 
ample.  ^  J  queftion  whedier  that  will  hold ;  but  Wefton  on  the  other  fide 
s.  c!!ls?d.*  £ud,  that  die  obje^on  as  to  the  warranty  was  fiital,  and  he  would 
467-  pi-  3*  not  make  any  defence.  Mod.  67.  pi.  15.  Mich.  22  Car.  2.  B.  R. 
s.  c.  Twit  jjg£^  V.  Catterton. 

den  J.m- 

clined  according  to  late  books,  that  reafonable  covenants  might  be  infert^,  tad  tbcreibie  he  would  ai» 

y\fc  i  afid  iudgmeitt  w»  giv«a  oa  another  yotntt  ■     Sec  ph  3S .    - 

50.  A  CO* 


raie 
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50.  A.  covenanted  U  tmmf  aU  hit  lands  In  B.  and  a  cmvipnui  Riym.  1901 
iindred  was  of  aU  bis  lands  in  the  krdflnp  rf  £•  and  exception  was  i9'*  S.  C 
taken  thereto ;  but  Twifden  J.  fiud  he  thought  they  fliould  intend  ^^f^ 
them  to  be  bodi  one.    Mod.  67.  pl«  15.  Mich,  aa  Car.  %4  B.  R.  die  piaintUF 

Laflels  ▼•  Catterton.  acknow- 

ledged, that 
It  cannot  be  good,  and  tfaerenpoa  judgment  wis  ftayed.  ■  SM.  ^67.  pi.  3*  S.  C.  and  becaofe  if  0^ 
f*Mr§d  kj  tht  rtewdf  that  the  tomnymmct  ttaJtred  evmfrifid  wmrt  UnU  than  kt  kttd  t99taamtd  f  cwn 
vty  %  jodgmeat  fbr  that  itafon  was  pvea  Ibr  the  defendant. 

51.  Whei9  A*  is  k>ttnd  to  convey  land  to  B.  but  the  kind  rfcM"  [  X40  ] 
veyanee  is  net  Jpeeifisd^  and  tbsfanu  is  /#  bs  dons  by  a  day  certain^ 

and  no  conveyance  is  made  tifl  the  laft  hour  of  the  laft  day,  and 
then  A*  fealed  and  ddiver'd  a  deed  of  feoffmenti  and  was  ready  on 
the  land  to  deliver  feifin  to  B.  but  not  having  ^ven  natics  to  B. 
thai  bs  would  txecuti  this  charter  offioffhunt  by  bviryy  and  B.  not 
being  there  to  take,  this  was  not  a  perfiMmance  of  the  condition  i 
for  die  charter  <^  feofiment  mi  eht  have  been  executed  by  inrollnuntm 
Vent.  147.  Trin.  23  Car.  2.  5.  R.  Laige  v.  Cbelhire. 

(2.  But  Hale  Ch.  J.  (aid  the  timiwhsn^ms  notneceflarv  in  tins 
to  be  in  the  notise^  becaufis  the  charter  was  iealed  and  delivered 
s^ji  tbs  ixtnam  day  limited  by  the  agreement^  and  io  Ae  defendant 
Jtntw  it  tnuft  bo  on  that  dayi  and  fo  for  the  plaa^  becaufe  it  isa 
local  tfaini^  and  muft  be  done  upon  die  land*  Vent.  147.  Trin. 
23  Car.  2.  B.  R.  in  cafe  of  Large  v.  Cheihire. 

53*  Debt  upon  an  obligation,  upon  condition  that  tiie  defendant  Vent.  255, 
fluJl  welt  andJMciinify  sascutiy  to  the  fatisfa&ion  of  the  plaintiffs  ^*P^ 
sounfely  a  rele^within  7  days^     The  derendant  pleads  that  the  cn^^,^ 
plaiotiffdid  not  tender  any  releafc ;  the  pl^tiff  demurs.    Hale  Ch.  a  Lev.  9^ 
J.  faid  that  if  advice  had  been  neceflary,  then  the  plaintiitmuft.s*^;*<>- 
have  done  the  firft  aA>  but  now  it  is  at  the  peril  of  me  defendant^  ^^^^"^^ 
that  the  rdeale  be  to  the  £ttisfa£tion  cS  the  plainti£Ps  counfel ;  and  pi.  11.  s.  c. 
judgment  was  given  for  the  plaintiff.    Raym.  232.  Mich.  25  Car.  ;^  ^««  o^- 
a.  B.  R.  Baker  v.  Bulftrode.  ^^^^ 

1S00  wtt  not  (to  make)  hot  only  (to  Teal  and  eiecntey  ftc)  But  per  Cor*  the  word  (^zeaitt)  or  te 
word  ^ical)  conprehcDds  the  making.  ■  3  Keb*  177.  pi.  la.  Baker  t.  Betesford  S.  C.  adjudg*4 
H^cocmngi^* 

54.  A.  covenanted  t^  make  fusb  ajjignment  to  B.  according  to  an 
agreement  made  between  them,  as  counfd  ihould  dired  and  advifi% 
It  was  objeded  that  the  plaintifPs  counfel  fliould  give  the  advice, 
becaufe  he  was  the  perfon  interefted.  But  it  was  anfwer'd  that  the 
defendant  likewife  had  an  intereft,  for  it  is  an  advantage  to  him  to 
make  an  aflignment,  fo  diat  his  covenant  might  be  iaved ;  that  'tis 
true  it  had  been  otherwife  if  the  covenant  had  been  to  make  fuch  a 
conveyance  as  counfel  fhould  advife ;  for  then  the  covenantee  may 
chufe  whether  he  will  have  a  feofiment,  releafe,  or  confirmation^ 
and  then  his  counfel  Ihould  advife  what  fort  of  conveyance  is  proper; 
but  here  it  is  to  make  an  affignment,  and  alfo  fuch  as  the  parties 
had  agreed  upon.  Sed  adjornatur.  3  Mod.  191.  Pafch.  4  Jac« 
a«  B.  K.     Heyward  v.  Suppie. 

55.  An  afiion  of  covenant  was  brought  upon  an  indenture  of 
/e^/kens  fiade  by  the  defendant's  wife  before  marriage  tf  lands 

lymg 


%4o  .ContJitloti^^ 

lying  in  Ibon  in  the  parifi '  tf  Marjbam^  wbereby  defendant's  vAte 
covenanted  to  make  fuch  mrther  reafonable  aas  for  affuring  the 
fremijfes^  as  by  the  plaintifF  or  his  counfel  fliould  be  advifed,  de* 
Vifed  or  required^  and  afligns  a  breach  that  plaintiff  tender'd  a 
note  of  a  fine  to  defendants  before  2  commiffiono^  appointed  for 
tiiat.purpofe  oflandt  in  the  parijh  of  Marjham^  and  in  their  prefence 
did  requeft  defendants  to  acknowledge  the  fine,  and  then  avers  that 
it  was  a  reafonable  a£t  for  the  further  affuring  the  premises,  and  that 
defendants  refufed  to  acknowledge  it.  To  this  the  defendants 
plead,  that  they  had  always  been  ready  and  willing  to  acknowledge 
&c.  but  that  defendant  (the  baron)  vnsfeifed  in  fee  in  right  of  his 
wife  of  other  lands  in  the  parijh  ofMarjham^  no  part  whereof  was 
contained  in  the  deedy  and  becaufe  thofe  lands  not  contained  in  the 
deed  were  contained  in  the  note  of  the  fine,  therefore  they  refilled  to 
acknowledge  it.  To  this  plea  defendant  demurred;  and  for  the 
plaintiff  it  was  infifted,  that  tho*  there  are  more  acres  contained  in 
the  note  of  Ae  fine  than  in  the  deed,  yet  by  the  covenant  for  further 
r  141  1  durance,  defendants  were  bound  to  acknowledge  it;  that  it  is 
ufual  to  put  in  more  than  the  number  of  acres  mentioned  in  the 
deed,  becatj^  as  the  precife  quantitr  cannot  be  known,  if  the  party 
did  not  put  in  enough  he  would  lofe  fo  much,  and  it  can  be  no 
prejudice  to  defendants,  for  no  more  would  pafs  than  was  con- 
tained in  the  deed,  and  unleis  they  levy  the  fine^  the  feme  will  have 
her  dower  of  it,  tho'  the  plaintiff  has  adually  paid  a  confideration 
for  it ;  for  die  defendants  it  was  faid,  that  if  the  fine  propofed  would 
be  of  any  prejudice  to  defendants,  it  is  a  fufficient  excufe  for  their 
refufmg  to  acknowledge  it.  Now  the  deed  mentions  lands  lying 
in  Ikon,  in  the  pariih  of  Marfham,  whereas  the  note  of  the  fine 
tender'd  is  of  lands  in  the  parifh  of  Marlham ;  and  it  is  fet  forth  in 
&e  plea,  and  likewife  admitted  by  the  demurrer,  that  defendants 
have  other  lands  in  the  parifli  of  Marfham,  which  would  have  been 
comprehended  in  this  fine,  which  prima  fkcie  would  enure  to  the 
life  of  the  conufee,  at  leaft  it  would  alter  the  nature  of  the  wife's 
eflate ;  for  if  fhe  was  feifed  in  tail,  that  would  be  thereby  cut  off^ 
and  the  hufband  might  declare  the  ufes,  as  he  thought  fit,  and  fhe 
might  lofe  her  dower.  The  court  were  of  opinion  for  the  de^it 
fendants;  for  tho'  a  man  is  not  obliged  in  a  fine  to  fet  out  the 
parcels  exa£Uy  agreeable  to  the  deed,  and  it  is  ufual  to  put  in  rather 
more,  lefl  in  cafe  of  a  miflake  he  may  lofe  part  of  the  land,  yet 
here  the  covenant  is  to  levy  a  fine  of  lands  in  a  villj  but  the  note 
tendered  is  of  lands  in  the  parijh  generalfy',  now  as  defendants  have 
other  lands  in  the  parifli,  and  as  plaintifis  might  have  tender'd  ooe 
not  fo  extenfive  (for  a  fine  may  be  levied  of  lands  lyin^  in  a  vill|  it 
feems  a  good  excufe,  and  judement  for  defendants,  unTeis  caufe  be- 
fore the  end  of  the  tcrnu  rafch,  12  Geo*  2.  C.  B.  Danby  v« 
Gregg  &  Vx\ 


(B.  a. »} 


(P.  a.  2)  As  Counfel  or  Vendee  &c.  /hall  advife 

&c»    Pleadings. 

!•  TF  a  man  be  bound  to  make  fiure,  fulEcient,  and  lawful  eftate,  Fitzh. 

A  asjball  bi  devlfed  by  J.  N.  dierc  it  fuffices  to  make  it  as  J.  N.  ^**^-»  ?'• 
devifes,  be  it  fufficient  and  fure  or  ^hotr  fir*  Conditions^  pi.  147.  s.  c'.^ 

cites  7  £.4.    13*  5.  Rep.  23. 

2.  A  man  was  bound  in  100 1,  to  maiefuch  eflate  bjfuch  a  day^  b.  cites  s.c» 
ms  the  eounjil  tfthe  obBgieJhall  devife^  and  in  debt  upon  the  obliga- 
tion the  aefendant  pkadid  quod  con/ilium  mn  dedit  advifamentunty 
and  need  n§t  name  the  counftUors^  becaufe  D.  pleaded  in  the  nega'^ 
five  I  but  if  the  plaintiff  replies^  quod  conSlium  dedit  advifamentum^ 
he  fliall  txy  their  names ;  for  he  pleads  in  the  affirmative.    Br. 
Conditions^  pi.  i^33.  cites  6  H.  7.  4. 
^  And  it  is  a  good  plea,  that  no  counfel  was  given.     Ibid* 
4.  Where  a  man  is  bound  to  make  fuch  eftate  as  the  counfel  of^^  **  y** 
J.  AT.  wiUdevifey  and  he  ha$  4  of  his  counfel^  but  he  required  the  BriiLu" 
advice  5^2  of  them  only^  who  jgive  their  advice,  the  other  may  fay,  contra,  and 
quod  eonfiUum  non  dedit  advtfamentum ;   for  thefe  2  were  all  bis  ^^"^^  *^'^~ 
counfel  in  this  matter;  per  Townfcnd  and  Vavifor.  Bn  Conditions,  '3a UilT' 

pL  248.   cites  II  H.  7.  23*  and  nuUun 

..•,.-•  •»     ^     ..  confilium 

aedit  lafifaaientiim.  Br.  ConditiQns,  pi.  133.  cites  6  H.  7.    4.  per  Brian,  S.  ?• 

•  •  • 

r  '4^  1 

5-  But  per  Brian,  if  it  (hall  be  by  the  advice  oftbejuftices  ofC.  B.  Br.  Condi. 
Iherc  the  advife  Qiall  be  by  all  j  note  a  diverfity.    Br.  Conditions,  ''*""''  P*' 
pl.248.citesiiH.7.23.  '^3^c.t« 

S.  p.  per  Brian* 

6.  Note  per  Cur.  where  a  man  was  bound  to  male  fuch  eflate  as 
fi$M  he  dtvifed  by  the  counfel  of  the  other  party ^  and  uid  he  made 
eftate  for  life  of  lo/.  Land,  as  was  devifed  bv  the  counfel  of  the 
plaintiflF;  and  by  die  court  it  is  no  plea;  for  ht Jhall fltew  what 
eftate  the  counfel  devifed^  and  that  he  has  mad:  it  accordingly^  and 
ihall  (hew  wiere  the  land  lies  5  Quod  Nota ;  for  otherwife  the  iflue 
is  not  perfeA.     Br.  Conditions,  pi.  i.  cites  26  H.  8.  i,  2. 

7.  Bond  was  conditioned  to  make  fuch  affurance  asD.Jboulddevife. 
i>.  dtvifed  two  things  to  be  done.  Exception  was  taken  that  the 
pUuniiff  alleged  a  requeji  of  one  of  them  only,  fed  non  allocatur;  for 
the  plaintiff  may  allege  breach  m  the  one  diough  the  other  be  per*- 
farmed,  and  it  is  ix>  his  eleflion  which  he  will  demand ;  and  judg«> 
nient  accordingly.  Cro.  J.  194.  pL  20.  Mich.  5  Jac.  B.  R.  Stainc* 
loidc  V.  Loco^k. 


(Oca) 


(Q.  a)    Haw^  and  in  what  manner  it  fllall  be  per^ 
jormedi  and  in  what  not.     In  rejpe^  rf'  tbe 
Wards. 

[Where  die  Subflance  is  performed.] 


liamtj.  the  KftrongiT  0nt€r$  if  am  gUtr  titU  j  per  Cur.  the  condition  is  not 
^^[^^^  brok^  becauTe  this  wcfA  (fi^fir)  is  a  paffire,  and  idl  the  reft  is  ta 


thecaiearif.  be  referred  thereto^  but  ifanjfr$cur$mtMt^  or  occafion  of  diftur* 
ing  upon  bance  be  by  the  leflbr,  his  executors  or  affigns^  then  he  hath  for<« 
^•^n^  feitied  his  obligation.  2  E.  4.  2,  b.  per  Litt.  and  agreed  per  Alhc 
Jfirmati'vtt  ^  am  obliged  that  I  (hall  damfe  to  tnyfin  afiir  my  iueaft^  hmd  to  the 
rmu^0^  value  of  ao  A  myfon  is  $itflaw'd  rffnomf  tn  my  lifi'-time^  and  after  I 
.«^oi.  ^6.  die,  I  have  not  forfeited  my  obligation»  (*)  and  this  cafe  was  agreed 

^'^^OZf  ^^  *  '^  J^'  ^^  Reports  Gray  and  Graj^  where  die  principal 
f^^^^^  point  was  in  an  a£Hon  upon  the  cafe;  the  plaintiff  declared^  in  can^ 
W«v,  wfane  fideratim  that  his  teftater  veUet  fermitten  bis  land  to  de/cend  to  hi# 


cfae  laxne  u  fon,  the  defendant  aJfmmdUf^  bim.  20 /•  and  he  alleges  that  be  did 
'^^^'  Permit  it  te  defcend^  net  averring  that  it  had  defcendedy  yet  good  pet 
S^Ju      Cur.    See  fuch  cafe  of  a  covenant.    D.  7  Euz.  240.  43.] 

•■glht  Co  be 

averred  in  Mu^  that  the  land  dii  defoettd ;  bttt  odwnrffe  it  will  be,  where  it  1*  in  tlw  negative  ;  foe 

fbeie  it  is  good  and  Tuffident  to  fay,  as  liere  in  dus  cafe^  good  non  bermifit  that  he  did  aot  faffs 

the  land  t»  defcend  \  and  Iimn  the  whole  conrt  agfeed,  wat  a  good  iflbe  mxf  be  taltea  apon  diia 

•lea  of  non  peraufit^  that  he  did  not  fnfier  tlie  land  to  defcend ;  and  fo  by  tlie  opinion  of  the  whole 

couf^  the  a^oa  here  is  wdl  bronght,  and  by  the  nUe  of  the  court  judgment  was  given  for  the 

flaia^. 

8.  P.  For  f  2.  If  Ae  cvnditiin  be  per/emud  infuhftanee  it  is  good,  aldu>ugh 
J^J^*^  it  diffi^rs  in  words ;  as  where  it  is^  to  deliver  the  teflament  of  the  tcf^ 
Sn  debt  I7   tator,  if  he  pleads  that  he  hath  delivered  literas  te/lamentarias^  yet  it 

cxecuton      Jg  good*      *  7  £•  4*  J.J 

vya  of  the  teftament»  the  entry  vfKm  die  tontinasnce  is  quod  querens  profeit  litetu  teftamentartaai 
Br.  Conditions,  fi.  mS*  cites  17  E*  4.  g*..per  Littleton  &  Brian.— —^«  upon  obligation  to  Miver 
dud  4fffmtm^  it  fuffices  that  he  deliver  ^uandem  thartMi^  ftc.  this  is  one  and  the  fi^ne  fiiHftancc. 
(•  RoO  tons  mlfprinted  7*  uftead  of  17^ 

Br.  Condi-  [3.  Se  if  At  condition  is  to  deliver  letters  patents^  and  he  lofef 
^^'tttcs  *^"^  *"^  delivers  an  exempKfieation.    17  E.  4.  3.] 

S.  C.  ft  S.  P.  by  Brian. 


Br.  Condi-  [4.  So  if  a  condition  be  to  make  afeoffimnt^  a  leafe  fir  years  and 
*^s!  cftes    ''^^^A  ^^  *  8^^  performance ;  Quaere.     17  £•  4.  3.]      - 

S.  C.  ft  S.  p.  by  Brian,  of  a  leafe  and  releafe,  [not  faying  what  leafe]  quod  Uttletnn  negavit }  but 
Broolce  fays  it  feems  by  othel^books  that  die  law  is  with  Brians  if  it  be  a  leafe  for  years  and  rcleafe. 
mmmmCo,  Utt.  207.  a.  S»  P.  and  fays  it  is  welt  performed^  becaufc  this  amounts  in  law  to  a  feofiincnt* 


« 

[5.  If  the  condition  be  to  grant  the  reverjion  of  tenant  for  fife  or 
ytarst  and  be  enters  upon  tiie  leffee,  and  makes  afioffintnty  and  the 

liffet 


Cmiliitiott;  i4j" 

Uffee  re^ifUers^  At  condition  is  perfarmed,  for  die  dhSt  is  per« 
formed.  21  £•  4*  ^  b.  an  opinion  contn^  and  diey  (aid  it  was 
atl  one  \nth  the  principal  cafe  thcrC)  which  was  afterwards  ruled 
per  Cur.  as  is  here;  and  fo  this  is  a  good  authority  that  it  is  per- 
formed.] 

[6.  If  die  condition  be  i9  givi  licence  to  the  ebUgee  te  carrv  trees  ^^  Q^,n&^ 
fhat  he  hath  bought  of  hioi)  or  odier  things,  if  be  gives  him  licence^  dow,  pi. 
yet  although  a  ftranger  vibe  hatb  righe  thereto  difturbs  bimj  the  1^3*  citef 
oondition  is  perfivmed;   for  it  extends  but  to  the  peribn  of  the  ^*J^'^^^ 
obligor  by  the  wordst    i8  £•  4.  20.  b.]  scs.  p.*—' 

Br.Lictoce^  pLis.dteiS.  C, 

[7.  But  otherwife  it  had  been,  if  tne  words  had  been,  tbat  be  Br.  Conai- 

Jbould  have  licence  &c.  for  this  extends  to  all  ftnuigers,  18  £•  4.  ^^*J^ 

20.  b.J  8.C 

Br.  taceace«  pi.  13.  decs  S.  C. 

[8.  If  a  man  covenants  to  give  licence  to  J.  &c.  and  be  and  The  cafe 
grangers  are  beund^  the  condition  being  to  perform,  or  caufe  the  was,  that  A; 
covenants  to  be  i>erformed,  the  ftrangers  ougbt  to  precure  the  li-  ^^"^^ 
cenci^  otherwife  it  is  broke,  aldioughhe  gives  licence.  18  £•  4.  «^db^^ 

l8.  b.3  »fterwranb 

A.  and  two 
Ikanot  Wcame  boud  to  B.  to  peifbna»  or  caaft  to  be  petfi»rmfdy.  the  cevenanti  in  the  faid  inde^* 
•one.  In  debt  broogbt  againft  the  oUigort,  they  pleaded  that  they  had  performed  the  covtnants,  &c. 
Bat  exception  being  taken  to  the  plea,  becaafe  two  of  the  defendants  were  ftrangers  to  the  covenants, 
they  tlica  Ihewed  that  the  defendant  A.  licenied  B.  the  plaintiff  to  cairy,  Sec.  But  Littleton  and 
Choke  £udy  that  they  ought  to  fay  that  they  requefted  a  licence  of  the  defendant,  and  that  he,  at 
their  icqueft,  IScdRfed  the  plaintiff  aa  aborr  }  ibr  If  he  of  his  own  will,  without  any  requcft  by  them, 
did  licence  hSm,  it  ia  no  pehbrmaace  of  the  condition  in  them  two^  ft(.  fir.  Conditions^  pi.  s6^ 
•XKX  S.  C  bvt  not  as  in  RolL 

[9.  A  condition  ought  to  be  performed  In  fuhfianee ;  as  if  At 
condition  be  to  witbdraw  fucb  a  fiiit^  a  difcontinuance  thereof  is 
not  a  performance,  becaufe  it  dimrs  in  fubftance  \  for  a  retraxit 
is  a  bar  in  another  aflion,  and  not  a  difcontinuance^  20  £•  4.  8. 
dob.] 

I  o.  In  debt  it  was  covenanted  tbat  A^  recover  certain  landy  and 
infnff' thereof  B.  and  /ball  inroU  the  deedy  and- then  B,  Jbatt  pay  to 
bijtt  40  marks^  and  ifbcfails^  tbat  A*  flmllpay  to  !0.  40  /•  B.  brought 
debt,  and  A.  pleaded  that  he  had  infeomd  hiti^  of  the  had,  and 
after  rdeafed  to  him,  judgment  fi  adio.  And  becaufe  he  did  not 
deny  but  diat  he  did  not  recover  the  land,  nor  int-ol  the  deed,  judg« 
ment  \  per  Kni  vet,  this  is  no  matter  when  you  hive  accepted  a  feoffs 
nunt  and  reUafe^  b^  which  anfwer;  quod  nota^  quaere  of  his 
•pinion*  Br.  Conditions,  pi.  76.  cites  39  £.  3.  5. 

!!•  If  the  defendant  be  bound  to  make  recognizance  of  7,0  L  hy  a 
day  and  he  pays  the  20  /•  at  the  day^  and  does  not  make  the  recog^ 
mizanccj  it  fuffices ;  per  Culpeper,  which  the  court  denied,  fir. 
Conditions,  pi.  41.  ates  12  H.  4.  23. 

Il,  And  per  Hank,  if  a  man  be  bound  /^  infeofMoAer  of  the  [  144  1 
rnamr  rfD.  and  he  infeoffs  him  of  the  manor  ofS.  which  is  of  greater 
wetlae^  the  cooditioR  is  not  performed.    Ibid, 

.  Debt 


tj.  Debt  vf^n  oMigation,  the  condition  w»  that  if  J*  F.  €^ 
cmnes  aliiji  qui  fuirint fe^ffaU  di£ti  J*  F.  adfuum  ufum  di  Manerio 
de  B.  releafe  totumjus  juum  71  F.  Alio  ^^*J-  F.  anddeUver  the 
rtUaJe  to  the  plaintiff  to  thi  u[e  of  toe  faid  T*  F.  citra  talt  f$fium^ 
quod  tunc  &c.  and  he  faid  that  at  the  time  confeSiiofiis  dbligationisy 
there  were  not  any  feoffee Sy  but  y.  F.  was  feu  feifed,  which  y^  Fm 
has  releafed  before  the  day^  and  delivered  it  to  the  plaintiff  to  itfe  tfe  of 
the  faid  T.  F.  judgment ;  and  did  not  anjwer  if  there  were  any  feof* 
fees  in  time  faffed^  but  in  the  prefent  time;  and  by  die  beft  opi- 
aion,  this  word  (fuerint)  in  this  cafe  (hall  be  taken  for  the  prefent 
t'tme^  and  To  the  plea  good ;  but  per  Prtfot  and  divers  others,  i& 
ihall  be  taken  for  the  preter  tenfe^  therefore  quaere,  becaufe  it  is 
not  adjudged.  He  may  have  feoffees  who  were  difleifed  beforcy 
who  ought  to  releafe.  Br.  Condiiions,  pi.  ly.  cites  35  H.  6. 
II.  15. 

14.  But  It  was  agreed  that  dedi  ii  conceffi  in  deed  of  feoffment  is 
taken  for  the  prefent  tenfe.    Ibid. 

1 5.  And  it  was  agreed  that  if  a  man  gives  aU  his  pikes  in  fuch  a 
pondj  or  all  his  goods  fi  qua  fuerint^  this  (hall  be  taken  for  the 
prefent  tenfe,  and  for  fuch  pikes  or  goods  as  he  then,  had  \  but  the 
cafes  are  not  alike,  per  Prifot  and  others.    Ibid. 

16.  If  a  man  be  bound  to  fuffsr  y.  AT.  to  recover  in  formedon 
brought  \  thereif  J.  N.  he  nonjuttedj  znd  brings  other  formedon^  the 
obligor  is  not  bound  to  fufFer  it  there;  for  formedon  brought  is  the 
formedon  which  was  pending  at  the,  time  of  the  obligation  made.  Br* 
Conditions,  pi.  223.  cites  21  £•  4.  S^  53* 

17*  In  debt.  P.*  B.  was  bound  to  make  effate  of  ^oL  land  per 

enn.  to  a  certain  per/in^  to  the  intent  that  if  K,  fortof  the  faid  P*  B, 

died^  living  P.  thefathery  that  then  the  feoffee  infeoff  the  feme  of  the 

faid  R.  and  after  P.  died^  and  R,  and  his  feme  furvived  i  and  per 

Danvers,  Brian,  and  Fineux,  the  condition  is  well  performed,  be« 

caufe  the  intent  is  obferved,  viz.  that  the  feme  of  R.  fhould  be 

infeofPd  if  R.  died  in  the  life  of  P.  his  father,  and  now  R*  did  not 

die  in  the  life  of  P.  but  furvived  him,  and  therefore  the  bond  is 

faved ;  quaere  inde ;  for  contra  Rede  and  Vavifor.   Br.  Conditions^ 

pi.  136.  cites  9  H.  7;  17. 

D,  14.  b.         18.  Debt  upon  bond  conditioned,  that  if  %  M.  Jboulddie  before 

pi'  /o^l.cl  Chri^s  1532,  without  iffue  male  of  her  body  by  R.  B.  begotten^  be 

adiudgcdtor  ^^^n  livings  then  the  bona  to  be  void  %  the  defendant  ^^tf^i  in  bar, 

the  defend-  that  after  die  did  bond,  and  before  the  faid  feajlj  j.  M.  did  die 

«nt accord,  without  ijue  male  of  her  body  then  living;  the  plzintiff  repSed  that 

*°*  ^'         7,  M.  bad  iffue  H.  and  that  before  ariflmas  &c.  Jbe  diedj  the  faid 

H.  then  livings  who  Ukewife  died  before  Chriflmas ;  and  upon  a  de-* 

murrer  it  was  adjudged  that  the  plea  in  bar  was  good,  and  the  re* 

plication  ill,  the  queftion  being,  whether  the  words  (then  living) 

fhould  relate  to  the  death  of  J.  or  to  Chriftnuis?  And,  i»pL  i« 

Pafch.  26  &  27  H.  8.     Bold  v.  Molineux. 

19.  If  a  man  leafes  land  upon  condition  that  the  lefjie  fhaU  rake  the 
ditcbesy  and  does  not  fay  how  efieny  there  if  be  rakes  tbem  once  he 
has  performed  his  condition  and  covenant^  quodnoCa.  Br»  £xpo^ 
fitioji^  pi  2.  cites  27  H.  %,  6.  per  Fitzli. 

ftOr  Coo* 


tontitUm,  X  H4 

20.  Condition  topaj  15  /•  at  Michdelmasy  and  t$L  at  Laiy^daj^  Cro.£.  j4^ 
mid fi  from  thenceforth  yearly  during  the  life  of  R.  H,  or  until  the  de*  tf*  •^^  ^ 
fendant  fiuiU  lawfully  advance  one  L.  H.  tofinte  benefice^  &c.     The  Ss.C.Si 

bifliop  preferred  L,  H.  before  Michaelmas  next  after  the  making  of  it  ftate<i\» 
the  bond,  yet  held,  that  the  two  firft  payments  ought  to  be  made  ^^^^'  '^ 
notwithlhmding*    2  And.  65.  pi*  47^  Mich,  a  and  3  P,  &  M.  ^ratUdr- 
counted  of  Warwick  v.  the  bifliop  of  Coventry,  aiy ;  and 

.  ,  .  dsrendanc 

pttdcd,  tlue  L.  H.  was  prefaite4  to  a  benefice  before  the  firft  M^  of  8r.  Mich,  and  adjudged  no 
pleiy  far  the  15 1.  It  to  be. p. id  nocwlthiianding }  bccaufe  the  littiiUfion  (until  he  be  advanced)  goct 
only  t9  the  rabtoi|ucnt  paymentt.-'A— Noy  64,  65.  S.  C  adjudged  accordingly  j  for  the  two  tirft  feafti 
licnb£ilBtc. 

21.  Except  conftnted  to  figmfyfaving  in  a  condition.  Mo*  1x3, 
tl4.  pi.  1544  Pafch.  HOi  Eliz. 

±ti  L,  bargains  and  fells  a  manor^  and  covenants  to  acquit^  or 
^dftrmfe  five  it  hanUefs  from  all  former  bargains jjales^  incwn* 
hrances  &c,  made  by  any  perfon,  except  the  e/late  of  M.  and  fuch 
ifiates  as  fie  has  made  which  will  determine  by  her  deaths  M*  after 
grants  part  tf  the  manor  fir  three  lives  by  copy  of  court^roll  \  M* 
dies.  The  fOiirt  held,  that  this  grant  by  copy  made  after  the  bar«« 
gain  and  fale  cannot  be  called  a  former  incumbrance  i  and  though 
it  does  not  determine  by  the  death  of  M4  according  to  the  intent 
of  die  exception,  it  is  not  within  the  intent  of  the  words  (former 
grants)  ;uid  the  exception  is  added  only  to  qualify  the  covenant, 
and  therefore  Ihall  not  be  expounded  fo  as  to  extend  it  further  than 
the  words  \  but  a  grant  by  copy  is  an  incumbrance.  Sav^  74.  pi* 
154.  Mich.  26  &  27  Eliz.  Lovcl  V.  Luttrel. 

27*  Feoffnunt  to  die  ufe  of  B<  in  tail,  provided^  that  if  the  faid 
B.  &>  go  about  to  avoid  any  ejlate  or  demife  by  copj  made^  or  to  be  made 
of  the  premiffesy  or  any  part  thereof,  that  then  his  eftatc  (ball  ceafe* 
D.  entered  and  leviea  a  iine  fur  conufimce  de  droit  come  ceo  &c. 
of  the  land  1  per  cur«  'tis  no  offence  againft  the  provilb,  for  the 
words  (made  or  to  be  made)  do  not  extend  C6  cftates  mads  or  limited 
by  the  fiud  feoffmenti  but  only  to  eftates  before  made  and  to  be 
inade  afterwards^  Le«  207.  pL  2881  Mich.  32  Sc  33  Elis.  C.  B. 
Bradftock's  cafe. 

24*  A.  enfeoffs  B.  upon  condition^  that  6,  (hall  make  an  eftate  in 
frank^marriage  to  C.  with  M.  daughter  of  A. ;  in  this  cafe  B.  can* 
not  make  an  eflate  in  frank-marriage,  becaufc  the  eibte  muft  move 
from  die  feoffee,  and  the  daughter  is  not  of  his  blood,  but  yet  hs  muft 
make  an  eftate  to  them  for  their  livee,  for  this  is  as  near  the  condi- 
tion as  he  can ;  fo  *us  if  the  condition  J)e  to  make  to  A.  (which  is  a 
meer  layman)  an  ejlate  infrank^marriage^  yet  muft  he  ira  :e  an  eftate 
to  him  for  his  life*    Co«  Litt.  219*  b. 

25.  A  divcrfity  is  to  be  underftood  between  conditions  that  are  %  Rrp.  ^« 
to  create  or  to  de/lroy  an  eftate^  for  a  condition  that  is  to  create  an  ^*9>-  »• 
eftatc  is  to  be  performed  by  conftrwilion  cf  law  as  near  the  con-  ^^c^"^ 
dition  as  may  be,  and  according  to  the  intent  and  meaning  of  the  ukcn  and 
condition,  though  the  letter  and  words  of  the  conditioa  cannot  be  *<i<nitttd  by 
perfanrmed  i  but  otherwife  *tis  of  a  condition  that  deftroys  an  eftate,  ^^  ^"^^"^ 
(or  that  is  to  be  taken  ftrictly,  unlets  it  be  in  iomc  ccrtaia  cafes. 
Co.  Litt.  219.  b. 

Yql.  V.  •  M  26.  E^-bt 


145  Connittott. 

26.  Debt  on  honJ  with  condition  to  give  and  grant  to  A,  hU  hetrf 

and  affigns.    Defendant  pleads  he  has  been  ready  to  give  and  grant, 

adjudged  ill;   for  he  muft  plead  thstt  he  did  it,  otherwtfe  had  it 

been,  if  the  words  had  been,  as  counfel  Jhould  devife*     BrownI«  75. 

Trin.  I  r.  Jac.  Chapman  V.  Pefcod. 

Onttdif-         27.  Conditions  2iTC /iridti  juris.     Litt.  R.  128,  129.  per  Vernon 

'*^!I?for"*  J-  Mich.  4«  Car.— Efpecially  when  they  are  to  defeat  eftates.  Arg, 

^^r,  per     Roll.  R.  70.  Mich.  12  Jac.  in  cafe  of  Whitchcock  v.  Fox. 

CokeCh.J. 

ft  Bull.  291.  S.  C.  ■  Where  genertd  conditions  tend  r«  the  benefit  of  tbt  tarty  they  (hal!  be  conftrued 
generally  J  •<  a  condition  not  to  alien,  but  to  his  wife  for  her  life,  and  for  the  refidue  of  the  term  to 
dne  of  his  children.  This  condition  ihall  be  extended  to  any  after-wife  as  well  ai  to  the  prefent,  be- 
caafe  for  his  benefit ;  but  where  it  is  to  the  prejudice  uf  the  party  it  ihall  be  coniirued  ftri&Iy.  Ar^. 
%  Buls.  a9«.  cites  39  H.  6.  9. 

* 

[  146  ]  '  28.  Leafe  by  baron  and  feme  and  another  feme ;  leflee  cove- 
nants by  the  fame  indenture  to  find  fufficient  man^s  and  horfe  meat  to 
thi  baron  and  feme-^  and  to  the  other  feme^  or  to  their  fer^^ants^  at 
their  coming  to  London,  at  his  houfe  at  Southwark ;  baron  and 
feme  die.  The  other  feme  takes  hu(band.  Per  Cur.  he  is  not 
bound  to  find  fuftenance  for  the  hufband,  but  only  for  the  wife  or 
for  her  fervants^  and  not  for  both  at  one  and  the  fame  time,  becaufe 
the  covenant  was  in  the  disjun^ive ;  but  it  was  doubted  if  he  fhaU 
find  them  viduals  for  one  meal  only  at  their  coming,  or  for  all  the 
time  of  their  ftaying  there. '  Het.  53,  Mich.  3  Car.  C.  B.  Grange 
&  Ux.  V.  Dixon. 

29.  In  debt  upon  bond  the  defendant  prayer  oyer  of  the  condi- 
tion, which  was  59/.  upon  the  birth  of  his  firji  child  by  his  wifcy  or 
any  other  woman^  and  averred  that  he  had  no  child  by  his  wife  \  the 
plaintiff  replied^  that  he  had  a  child  by  another  woman.  Upon  de- 
murrer the  court  held,  that  it  muft  be  intended  of  a  child  by  another 
wife,  and  not  other  wife  ;  and  judgment  for  the  defendant.  Comb, 
37.  Mich.  2  Jac.  2.  B.  R.  Crefwell  v.  Trott. 

30.  A  condition  to  pay  money  when  able  is  to  pay  it  prefently ; 
for  the  law  fuppofes  every  man  ought  to  pay  what.,  be  is  able  to 

Jay.     Cumb.  445.  Anon,  at  the  fittings  before  Holt  Ch.  J.  21 
unc  1697. 

.  31.  Condition  is  to  be  conftrued  from  the  intent  of  the  parties. 
I  Salk.  171.  pi.  3.  per  Holt  Ch.  J.  Pafch.  13  W.  3.  B.  R. 

32.  In  debt  upon  obligation  the  defendant,  upon  oyer  of  the  ob- 
ligation and  condition,  which  vms  for  payment  offuch  a  fum  on  or 
before  fuch  a  day^  pleaded  payment  at  a  day  before  the  day  mentioned  in 
the  condition.  The  plaintiff  traverfed  the  payment^  and  concluded  to 
the  country^  to  which  the  defendant  demurred.  It  was  faid  for  de» 
fendant,  that  the  traverfe  was  immaterial,  for  if  iifue  had  been 
joined  upon  it,  and  found  for  the  plaintifi^  it  would  not  have  de- 
termined the  right  of  the  caufe,  and  the  cafe  of  Holmes  and 
Brokett,  Cro.  J.  434.  was  cited ;  but  per  tet.  Cur.  the  traverfe  is 
good,  becaufe  the  payment  pleaded  is  according  to  the  condition, 
which  gives  the  defendant  a  power  to  defeat  the  .obligation  by  pay- 
ment on  any  day  before  the  day  expreifed,  and  judgment  was  pro 
Qiicr,    MS.  Rep.  Trin.  12  Annae,  C,  B.  Furnefe  v.  Killum. 

•      (R.  a)  How 
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(R,  a)    How  It  (hall  be  performed.     The  Intent 

ought  to  be  performed, 

« 

[i.  TF  ^Jhsrtffarrefts  a  man  upon  a  latitat,  at  the  fuit  of  J.  S.  .^°*«'*^a« 
-*•  ifluing  out  of  B.  R.  and  lets  him  to  haily  and  takes  an  obliga-  l!<icrby°' 
tlon  for  his  appearance,  of  which  the  condition  is,  that  if  he  appears  parliament,- 
in  B.  ILfuch  a  day  the  n.xt  term^  that  then  the  obligation  fliall  be  ^^^"/y-^- 
void  5  and  ihe  obligor  appears  at  a  day  in  the  fame  term,  before  the  k7fwe\bt^* 
day  msntioned  in  the  condition,  at  the  fuit  of  another  man^  VfW\c\\  juflicn  of 
is  an  appearance  in  law  for  all  fuits  which  (hall  be  commenced  ^"^-w/'A;* 
agiinft  him  the  fame  term,  yet  becaufe  this  is  an  appearance  by  a  •'J.'?*'^'"' 


k;ng  b'tm- 

Jtff  and  therefore  was  condemned  ;  for  he  ought  to  have  appearM  before  the ytfi'.ees  ^JLttin^  in  courts 
and  not  brtore  chcm  out  of  the  court,  nor  before  the  king  himfelf  j  Qwod  noca  tjuia  conditio  ftiidta. 
Br.  Cuiid^ciuns,  pi.  loS.  cites  8  H.  4.  6. 

*  [  H7  ] 

fl.  If  //.  and  B.  fnbmit  themfelves  to  the  award  of  J.  S.  of  all  g^.  ^    ,. 

fl'5lions  &c.  and  A.  hath  an  a^ion  depending  againft  B.  of  which  there  tiona,  pi.  " 
;;  d  continuation  de  termino  Pafcha  ufque  ad  terminum  Trinitatis^zn^  »73'  ^'^^ 
inefubmijpon  and  award  are  (*)  made  between  Pafch,  and  [O^Jab.]  ^  -"^'"^ 
Trlfiitiitisj  and  the  award  is,  that  heJhallretraSthisfaid/ui^y  and  *^**^'**^* 
sr'tLT  A.  at  Trinity  term  does  not  further  purfue  his  aftion,  but  s7cl  andi^ 
J'ijfers  it  to  be  difcontinued^  that  is  a  good  performance  of  the  award  ;  fa>s  that  fo 
fuf  the  intent  of  the  arbitrator  was  not  that  he  fhould  make  a  legal  ^'  «'lc«'gc<i 
rjtraxir,  but  th.u  he  fliould  not  profecute  the  fuit  further.     21  id.  nJ^^cT^^r 

4.    38.    adjudged.]  a  rctVaKit, 

,         ,  ,  ■♦'^d  that  the 

pUa  was  adjudged  not  good  ;  for  non  fuit  nor  difcontinuaoce  Is  not  a  retraxit ;  h:cau'e  u  on  a  Ktraxit 
t*ie  party  ihall  be  barred,  whereus  in  the  olher  cafe  he  may  commence  his  fuit  Je  novo,  ana  ai'terwards 
the  judgment  was  affir.ned.— Cro.  J.  515.  pi.  I2.  H:ll.  16  Jac.  B.  R.  Gray  v.  Gr-iy,  It  was 
a^rcrd  that  the  award  being  tiuc  \\t  Hiould  not  profecute  in  fuch  an  adUo.i  in  ihe  Uiux.  term  that  the 
cnirjr  of  continuance  from  term  to  term  u  not  any  breach* 

[3.  If  the  con<  icion  of  an  obligation  be  to  fiand  to  the  award  cf^^-  32c.  pU 
7.  i'.  who  awards  that  he  Jhalt  pay  20/.  to  the  obligee^  and  he  pays  ^^?'  ^'  ^• 
/;  to  the  wife  of  the  obligee,  and  (he  accepts  it,  yet  this  is  not  any  tbr  ti-f^  "** 
performance  without  alledging  more.  Hiil.  32  £iiz.  B.  R.  bef.veL-n  plainutf. 
Frtfud  and  Batte  adjudged.] 

[4.  If  a  Icjjbr  covenants  with  his  leflee  for  years,  that  H  Jhjll  be  Cro.P.  544. 
lawful  for  the  lejfee  peaceably  ^c,  to  enjoy  tile  land,  and  after  the  P^'.'^'J:®" 
ifjjor  enters  tortioujly  upon  the  Icflce,  and  oujls  him^  yet  this  is  a  IdjJi^Vfor 
breach  of  the  covenant ;  for  the  intent  was,  that  he  ihculd  enjoy  it  tnc  plaintiff 
•vithout  the  interrupiion  of  the  kffor.  H.  39.  B.  R,  Con^s  cafe  'v^^*^^"^  *^- 

•     jjT  *  -f    gument. 

adjudge^y  ! ^ 

It.  s*c» 

M  X  [5.  U 
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Cr».B.  (xS.  [5*  If  a  man  kdjes  a  boufe  and  land^  upon  condition  tiiat  the 
pl.57.Mich.  Icncejball  net  panel  out  the  land^  nor  dw^part  tbereofifrdm  the  boufe^ 

llif!^C?B  ^^  ^^^  ^^  ^Jf^^  ^^fi^  ^^^  ^^^  and  part  <f  the  land  to  A.  and 
MaHb/v. '  ^fter  leafes  the  refidue  of  the  land  to  C  this  is  a  breach  of  the  con- 
Curtit  s.  c.  dition ;  for  by  the  word  (parcelling)  is  intended  a  divifim  or 
T^  Vdt!!!  fcp^^>on  of  the  land  from  the  boufe,  and  if  the  firft  gi^t  be  not  si 
lychat thiT forfeiture,  the  fecond  is.  Hill.  41  £liz.  B.  R.  b^ween  Curtis 
conation     and  Marftf  adjudged  in  a  writ  of  error.J 

was  broken, 

and  chat  it  is  all  one  where  the  houfe  if  ifvided  from  the  land,  and  where  the  land  it  ditided  from  ttftf 
Isoufey  and  it  ii  a  breach  both  within  the  intent  and  the  words  f  but  Owren  ablente  adjornatur»  and 
afterwards  it  wjs  adjudgM  for  the  plaintiff. ■  ■  i  ■  i  And.  4%.  pi.  %%•  S.  C.  in  C.  B.  held  accoi^ng* 
Iy.«-»Ib'd.  90.  pi.  54.  S.  C.  &  S.  P.  bdd  accordlnglj.  Mo.  495.  pi.  594.  S.  C.  In  C.  B*  and  S.  V4 
held  by  all  the  juftices  accordingly. 

• 

Cro.c.t33.  [6.  If  a  man  makes  z  feoffment  in  fee  to  B*  of  all  his  landj  and 
P'-^-J-'n*  afier  bargains  and  fells  the  fame  lands  to  him  for  further  aflurancet 
s!  c?thc''  *"<J  ^f'^""  *^  feoffor  covenants  with  the  feoffee  to  make  fuch further 
bargainor  ajfurance  of  all  fuch  lands  that  he  hath  bargained  and  fold  to  him^  as  . 
infcroff  *d  the  ^^  counfel  of  the  feoffee  fliall  devife,  and  binds  him  to  perform  the 
©raii'hu  covenants ;  and  aftef  the  counfel  devifesj  that  he  Jhall  fuffer  a  com-^ 
lands  in  u.  mon  recovery^  he  is  bound  to  perform  it  \  for  though  he  covenanted 
and  aAer-  to  make  an  affurance  of  all  lands  that  he  had  bargained  ^d  fdd^ 
dcnnirH>tt-  ^^'^  ^®  ^^^  "^^  bargained  and  fold  any  land,  for  the  bargain  and 
gains  and  fale .  was  void^  being  made  afier  the  feoffment^  and  fi>  on  bargain 
sext  to  the  omnino  in  ftri£l  expofition  of  Iaw>  yet  it  is  a  bargain  *  and  fale  in 
KhUands  \n  appellation  to  which  the  covenant  (hall  have  reference*  P.  43  £Uz» 
V.  and  CO-  B.  R.  between  Hodges  and  Lane  adjudged.] 

venants  .to 

make  further  affurance  of  all  his  lands.  The  breach  aligned  «iras  in  not  making  further  afliinBce  of 
thnfe  lane's,  but  by  the  feoffment  pricr  he  had  not  any  lands  the^-e  at  the  time  of  the  bargain  and  fale, 
aid  confcquently  the  breach  is  not  well  afligiicd,  and  io  held  all  the  court.  But  if  one  infcoffs  another  of 
his  lands  [generally]  and  afterwards  bargains  and  fells  them  by  name,  and  covenants  to  make  further 
affurance,  he  muft  make  affurance  accordingly,  vrhereibre  they  were  of  opinion  to  reverfe  the  jud^mtnt^ 
hut  the  matter  was  referred  to  compromife. 

[7.  If  a  leffee  of  an  houfe  covenants  not  to  Uafe  the  /bop^  yara^  er 
other  thing  belonging  to  the  houfi^  to  one  who  feiis  coals^  nor  that  he 
himfelf  will  fell  coals  there,  and  aftef  he  leafes  all  the  boufe  to  one 
kJUho  fells  coalsy  he  hath  broke  the  condition.  M.  8  Jac.  B.  R.  be- 
tween Chinjley  and  Bonner  plaintlff«  and  Langly  defendant^  adju(%ed^ 
for  he  hath  broke  the  intent.] 

8.  If  a  leafe  be  made  on  eondition  that  if  fhi  leffee  be  difpofodto 
fell  the  term^  the  Uffor  (hall  have  the  firjl  offer  or  advancement^  he 
giving  therefore  as  much  as  another  will  give.  If  the  leffee,  being 
difpofed  to  fell  the  term,  a  ftrangcr  offers  him  100  /•  for  it,  he  need 
not  tell  the  leffor  bow  much  is  offer' d^  but  qfk  him  generally  if  he  wilt 
give  fo  much  for  it  as  another  willi  and  if  be  hy%  No^  he  need 
fay  no  more  to  him,  but  if  he  fays  Tesy  then  be  ought  tojhew  certainly 
what  the  other  will  give  morc^  &c.  Per  Shelley,  D.  13.  b.  14.  a.  pl« 
65.  68.  Trin.  28  H.  8.  Anon. 

9.  And  if  the  leffor,  when  he  is  alk'.d  the  queftion,  anfwers  thai 
ie  will  take  time  to  conjider  of  itj  the  leffee  is  not  obliged  to  wa^t  fo  long  ; 
for  it  may  be  another  will  give  him  xoo  /•  immediately)  and  it  is 

not 
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not  reaionable  to  defer  the  Caicj  but  the  leflbr  muft  iay  Yes  or  No 
prcfently,  and  lb  the  condition  is  then  determined,  &c.  Per  Shelley 
aod  Fitzherbert,  Z>.  14*  a.  pi.  68.  Trin.  28  H.  8.  Anon. 

10.  In  every  condition  a  reafonabli  inUntton  Jha/l  be  con/frueJj^*  C.^^'tcd 
though  the  wards  found  t$  a  contrary  nuaningi  as  if  I  grant  to  B.  an  ^^^"''5 
annuiiy  till  B.  bas  purcbafed  5  s.  f'ent^  and  B.  furchafes  5  J.  rent  pafth;  34^* 
jointly  wiib  J,  S.  this  is  no  performance ;  for  my  intent  was,  that  B.  Car.  t'.B.R. 
fhould  purcbafe  to  his  own  profit  and  advancement  only.    D.  15. 

£l.  79.  IVin.  28  H,  8. 

1 1.  A  condition  was  to  purcbafe  5  /.  rent  to  J.  S.  and  his  heirs ;  s.  p.  Br. 
A,  bas  5  s,  rent  ijfuing  out  of  7.  S,*s  lands.    A  releafe  of  all  his  right  Mortmajne, 
in  the  land  \s  performance  of  the  intent  of  the  condition.    D.  15.  ^^  i^'  ^^^l 
pL8a  Trin.2iH,8.  "E-i-iJ* 

12.  An  obligation  was  conditioned  to  deliver  the  plaintiff  an  obli-'  Tkedrfeod- 
gatioM^  in  which  be  was  bound  to  the  defendant  before fucb  a  day.     The  ^^  cove- 
defendantfues  the  plaintiff  upon  that  obligation^  and  recovers^  and  aft  er^  °*"^*^  ^  ^ 
ivards  and  behre  the  day  he  ielivers  the  obligation  to  him.     Wray  and  ^luttkf* 
the  other  juftices  held  this  to  be  no  performance,  for  the  intent  was  ctnaiied 
that  he  ihould  have  the  obligation  for  his  discharge,  which  is  not  by  '^^  f^y' 
theddivery  of  it  at  die  day,  for  it  is  transferred  in  rem  judicatam ;  ^/Ifi/^h 
and  notwithftanding  the  delivery  of  die  bond,  yet  he  may  have  be-  «</<iy.  Af- 
Bcfit  of  die  judgment.    Cro.  E.  7.  pi.  3.  Trin.  24  Eliz.  B.  R.  tenwrdi  be- 

Tr-**'.  ^r^  *  /     r      .»  T  fore  the  day, 

i  rcat  s  cafc,  y^  took  out 

execution, 
\rA  at  the  day  appointed  be  tenderM  the  ftatute  to  be  cancelled.  Refohred  that  this  was  a  breach,  for 
\htT  eiecutjon  he  cannot  deliver  up  the  ftatute  to  be  canceird  in  the  fame  plight  as  it  was  at  the  time 
of  Che  covenant ;  for  as  TwifJen  J.  faid,  this  would  be  to  keep  the  kernel  and  delver  the  ibell*  Sid. 
48.  d1.  7.  Mich.  13  Car.  ».  Robinfon  t.  Aunts.!  Raym.  15.  Robinfon  v.  Amps.  S%  C.  adjudg'd 
for  the  pbJBCitf'y  iufi>&c.  ■  'Keb.  103.  pi.  198.  S.  C.  adjomatur.— -^-Ibld.  iiS.  pi.  9^4.  and  jud^- 
oeat  nUi.       '     ■'    Couldlb*  177.  in  pl«  i|i.  S.  P.  cited  Aig.  to  have  been  adjudged  accordingly. 

13.  If  ^  man  covenants  that  hisfon^  then  within  age^  tf  infra  an^  Le-  5»*  p'- 


marriage^  and  fuch  a  one  as  die  covenantee  would  have,  untill  die  V    '      ^ 
difagrcement.     Ow.  25.  29  Eliz,     Fenner's  cafe  *•     *"  •* 

14.  If  A.  is  bound  to  B.  that  J.  S.  (who  in  truth  is  an  infant) 
Jbalilevy  aJinehtfoTt  fuch  a  day,  which  is  i^n/ accordingly,  and 
ofunvards  the  fame  is  reverfed  by  error^  yet  the  condition  is  per- 
formed notwithlbnding.  Arg.  Le,  54.  at  the  end  of  pi.  67.  Pafch, 
29  Eliz.  C.B. 

ij.  A  bond  was  condition'd  to  plead  an  ijfuahle  plea  in  7  days. 
An  tffuable  plea  was  pleaded  and  drawn  in  papery  but  not  entreJof 
record^  and  therefore  the  court  (abfcntc  Anderfon)  held  the  obli- 
gation forfeited.     Gouldfb.  50.  pL  II.  Pafch.  29  Eliz.    Drury*s 
ufe. 

16.  A.  makes  vl  feoffment  in  fee  to  B.  upon  condition,  that  ifjf.  If  B.  in  the 
iviihin  a  year  after  the  death  of  B.  Jhall  pay  100/.  to  the  heirs  or^^^^^l^ 
executors  of  B.  that  A.  may  re-enter  \  B.  makes  a  feoffment  ct  this  „ot  made 
land  to  C  and  B.  makes  his  teflamenty  and  makes  his  wife  and  his  thii  feoff- 
htW  his  executorsy  and  dies ;  A.  within  a  year  after  the  death  of  B.  "^^^^^^ 
by  agreement  with  the  heir  of  fi.  at  a  dme  and  place  limited  for  the  .bir  pay. 

M  3  payment 
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mtnt  htd  paymen%  pays  the  lOoL  to  him ;  and  by  the  faid  agreement^  A.  Is 
beenfuffi-  immed'iG  ely  to  have  back  30/.  of  this  100/.  and  all  is  done  accord- 
ftarthe*^*'  i'^glyj  'he  entry  of  A.  uponC.  is  not  congeable ;  fo  adjudged  and 
eftate;  for  afHrmed  in  error;  for  \^\s' colourable  payment  is  not  a  payment  of 
the  heir  of  the  1 0^1.  but  of  70I.  Only  J  and  the  law  will  not  allow  fuch 
wcjudfce'  fiftions  and  colours  to  the  prejudice  of  a  3d  perfon.  Jenk.  261^ 
kjmfeif,  and  pi.  61.  39  Eliz.     Goodale's  cafe. 

one  executor 
*  0i4y  prejud  ce  the  other ;  for  they  reprefent  one  perfon ;  but  an  executor  cannot  prejuJ'ce  a  3d  per- 
f  n.    Ibid.  a6z.  S.  C.  5  Rep.  95.  b.  S.  C.  and  S.  P.  adjuig'd..  Cro.  £.  3S7.  pU  4. 

Goodale  V.  Wy  t.  S.  C.  adjudged  and  amrm*d  in  error.  Vo.  7C8.  pi.  989.  S.  C.  a^judg'o  and 

affirmed  in  error  Poph.  99.  pi.  i.  S.  C.         Gouldfb.  176.  pi.  1 1 1.  S.  C.  aa^udgd.         Co.  Lict, 

S09.  b.  S.  C.  U  J.  P*— — S.  C.  cited  by  Hobart  Ch.  J.  Goob.  299. 

17.  The  defendant  leafed  lands  to  the  plaint' ff  for  6  years,  and 
covenanted  that  he  Jhould  enjoy  it  during  the  term  quietly  and  without 
interruption^  and  difcharged  from  tithes  and  other  duties^  and  if  the 
tithes  were  demanded  and  recovered  a^ainfi  him  during  the  terrn^  he 
fhou'd  retain  in  his  hands  fo  much  of  the  rent  as  the  tithes  amount  tOj 
and  (hewed  that  42  Eliz.  the  parfon  fued  him  for  tithes  there  grow- 
ing I9  Eliz.     All  the  court  held  chat  tht fuity  though  after  the  de^ 
termination  of  the  term^  was  a  breach  of  the  covenant,  for  he  did  not 
enjoy  it  difcharged  within  the  intent  of  the  co\renant ;  but  becaufe 
it  was  not  alleged  that  the  fuit  was  lawful,  or  that  the  tithes  were 
due,  for  he  was  not  bound  to  difcharge  him  but  from  illegal  fuits, 
and  fo  the  breach  was  not  well  affigned,  it  was  adjudged  for  the 
defendant.     Cro.  £.  916.  pi.  7.  Hill.  45  Eliz.    B.  K.  Lanning  v. 
Lovering. 
Cro.  E.  27.      18.  Debt  on  a  bond  conditioned,  thai  tie  wife  Jhould  make  a  will 
pi.  o.  Pafch.  5f(»,  Xhe  defendant  pleaded  ^hat  his  wife  did  not  make  a  will  j  the 
Bfton*¥.     '  j"''y  fou"d  that^^  made  a  will,  and  that  (he  was  a  feme  covert  at 
Wood-.^^.P-the  time  of  makingi  it;  adjudg'd  that  though  it  is  not  properly  a 
•ojudg'd.      ^vill,  fhe  being  a  ft  me  covert,  yet  it  is  a  will  within  the  intent  of 
condition,   and  good.     Cro,  C.  219.  pi.   5.  Trin.  7   Car.  B.  R. 
.Marriot  v.  Kinmian. 

19.  Condition  by  the  hufband,  that  if  his  wife  die  without  iffue 
within  two  years,  to  repay  500  1.  of  her  portion.  The  wife  has 
ijjue,  and /he  and  her  children  die  within  two  years,  the  baron  (hall 
not  repay;  for  the  having  ifiiie  was  performance  of  the  condition. 
Sid.  102.  pi.  8.  Windham  J.  cited  it  as  the  cafe  of  Bret  v*  Pil- 
dredgc. 

20.  A.  was  bound  to  pay  at  Mich.  ir^GrayVInn  Hal?,  to  B, 
50  /.  (not  faying  50  /,  in  money,)  A.  at  Mjch.  when  the  gentlemen 
were  at  (upper,  came  and  tendered  50/.  weight  of  Jlone\  but  ad« 
judged  no  tender ;  cited  by  Twifden  as  a  cafe  which  he  remem- 
bered.    Sid.  151.  in  pi.  19.  Trin.  15  Car.  2.  B,  R. 


[  ISO  ]       2 

a  Jo.  191 


1 .  Defendant  covcnnnted,  tl^t  the  plaintiff  Jhould  have  the  'jtb 
of  all  grains  enade  in  the  defendants  brruuhoufe  for  7  years,  lanA 


192.  Good./'''''  ,  .     .  ,  .  -       ,  . 

isaitd  V.        the  plaiiUift  alTigns  a  breach^  that  the  defendant  dtd  put  divers  quan^ 

Griffith,      ////Vj  of  hops  into  the  matt,  by  renfon  ivherecf  the  grains  were  ffioitid  \ 


^  lal 
titles 
tot^Cu"!!tl!c  *^j"^i^*^^  ^^^  ^^  plaintiff;  becaufe  in  ail  contradls  the  intention  of 
breach  was  the  parties  is  to  be  conAJcrcd,  apd  it  was  the  intent  of  the  parties 
wdiaflign'djijeftj  that  the  plaintiff  (hould  hav<?.the  grains  for  the  ufe  of  his 

5      .    ^  caitlo 


catdci  which  they  wUl  not  eat  when  the  hops  are  put  into  them.  '<>'  ^'  !■>- 
Raym.  464.  Pafch.  34  Car.  2.  B.  R.  Griffith  v.  Goodhand.  ^^nl^ 

was  that  the 
gnins  fltonU  be  delivered  without  corrupt  mixture,  which  might  render  them  unferviceabJe,  and  by 
fuch  fraadulent  mixture  he  had  difabled  himfelf  to  perform  the  intent  of  the  a^rement,  and  thereby 
broken  his  coTenanc,  and  judgment  per  tot.  Cur.  for  the  plaintifF.  The  chief  f.  before  whoni  the 
caufe  was  tried,  affirmed  that  it  appeared  upon  the  evidence  that  the  defendant  had  made  the  mixture 
with  a  defigo  to  diflblve  the  agreement^  chat  price  of  grains  being  much  enhanced  by  the  drought  of 
the  feafon.  .  Skinn.  39,  Anon.  S.  C.  held  a  breach  of  covenant.  « 

22,  Debt  upon  bond  conditioned,  that  the  hufband  Jhould  leave  3  ^^^»  ^i* 
his  wife  80 /•  at  bis  deaths  fa  thatjhe  might  peaceably  enjcy  it  to  her  ^J^^^  ^^^ 
own  ufe.     The  hufband  died.     The  defendant  who  was  adminiftra-  v.  Wood, 
tor  to  the  hufband  pleaded,  that  he  made  his  wife  executrix,  ands.C. 
left  goods  and  chattels  to  the  value  of  lool.  and  devifed,  that  fhe 
fhould  paj  herfelf.    This  plea  was  adjudged  ill,  becaufe  he  might 
owe  debts  of  a  higher  nature,  as  on  judgments,  or  flatutes,  fo  that 
fhe  could  not  pay  herfelf,   and  perhaps  his  eflate  was  fo  litigious, 
dut  it  is  better  for  her  to  renounce  the  executorfhip,  (as  fhe  had 
adhially  done)    and  fuc  the  adminiflrator,      3  Lev.  21 8.  Trin. 
1  Jac,  2«  C.  B.  Thomafon  v.  Wood. 


(R.  a.  2)  Where  it  muft  be  effeaual.       fel  <V>  >>  ^-^ 

I.  TF  a.  is  bound  to  acknowledge  aflatute^  and  he  doth  acknowy('*"    y  ;*\>J' 
•*  ledge  the  fame,  but  keeps  it  in  his  own  handsy  this  is  no  per-  '  ^^'i'*-^ 
fbrmance  ;  per  Fenner  J.  Goldlby.  156.  cites  20  E.  3.  Accompt. 

2.  Note,  it  was  held,  that  where  a  man  is  bound  in  recogni- 
zance to  keep  the  peace  and  to  appear  Menfe  Pafchse,  and  he  appears, 
but  his  appearance  is  not  of  record,  he  has  not  performed  the  con* 
dition.     hr.  Conditions,  pi.  94.  cites  38  H.  6.  17. 

3*  So  if  a  man  be  bound  in  an  obligation,  upon  arreft  by  the  5.  p.  b^ 
fhepfF,  to  appear  fuch  a  day  before  the  jujiices  of  Banco  \  there  if  he  Rhodes,], 
appears,  and  his  appearance  is  not  entred  of  record,  he  has  forfeited  ^oldfb.  50. 
his  obligation,  quod  nota.    Ibid. 

4.  If  a  man  be  bound  to  demife  or  relinquijh  to  his  fon  10  /.  land 
per  annunty  and  the  fon  is  outlawed  of  felony  in  the  life  of  thefather^ 
and  the  father  dies  feifed  of  the  10  /.  land'y  the  bond  is  not  forfeited, 
for  this  fhall  defcend,  though  the  lord  may  take  the  efcheat.  Br. 
Conditions,  pi.  140.  cites  2  £.  4.  2.  per  Afhton  andLinleton. 

5.  In  dcbt^  where  a  man  is  bound  to  appear  at  a  certain  day  upon 
writ  J  he  ought  to  appear,  and  to  hikvc/pecial  entry  of  his  appearance^ 
though  the  writ  be  not  returned  \  and  it  is  a  good  plea  that  the 
bailiff  to  whom  he  is  bound  kept  him  in  perfon  till  the  day  of  his 
appearance  was  pafTed.  Br.  Conditions,  pi.  75.  cites  9.  E.  4.  23.     [  'S^  J 

6.  Where  a  man  is  bound  to  appear  in  bank  upon  capias  fuch  a  j^'.^  '^^  JJ^^ 
iffjr,  he  ought  to  appear  at  the  day,  and  have  his  appearance  re-  for  the  de- 
corded,  though  the  fherifFdoes  not  return  the* writ;  and  yet  he  has  fendant,that 
not  day  in  court.    Br.  Conditions,  pi.  162.  cites  18  E.  4.  17.        app^Jo^re* 

record  that 
any  fuch  writ  was  returned.    Br.  Dette.  pi.  167.  dtiti  S.  C. 

M  4  7*  Co«- 


iji  Cotmttiotu 


Obfifl 


.  Condition  of  a  bond  was,  diat  Ae  obligor  jftoff  &««»  ^ 
(>blieee  for  7  years  to  carry  wood  tec.  If  the  oUigor  gives  Uance^ 
€tnaajieryaaris  nwkes it^  or  difhirbs  tbe  obligee^  ^e obligation  is 
forfeited*  8  Rep.  8j.  a.  citts  2;  E.  4*  55.  a  per  Chickc  and  18 
Ef  4f  18.  b.  &20«a 
ft.  p.  Vt  8;  Af  gave  bond  to  B.  !»  deUver  up  another  hnid  hefere  ACcbaeU 

Holt«  ObJ.  ffiaSj  wherein  S.  was  haundi  afterwsirds  A.fuedBm  en  the  bmuL^  and 
WiSiiw.  ^^  judgment  and  execuii^  htfere  Michaelmas^  and  afterwards  at 
S«  B.  R.  ifl'  Aftcbaeunas  A.  delivered  the  band.  Adjudged  no  perfocmapcey  for 
2|^  it  ought  to  be  delivered  in  fuch  plight  as  it  was  at  the  making  dio 
j^^^'     iecond  bond.    Mo.  709.  in  j)l.  989.  cites  Mich.  ^1  &^2  £li^ 

B,  R.  Brown  V,*  Randal, 
)  te.  t<r.       9*  Debt  by  B.  againll  S.  upon  bopd,  conditioned,  that  S.  die 
Di.aoi.s.C  obugor  JhQuld procure  the  next  avoidancrif  the  archdeact^  of  &Q. 

ISri^J!^  fi  ^^  ^*  ^^  **''*''  ^^*^  P^^fi^'  *r  ^''  ^TO«rr  a  grant  of  the  next 
Gol«Mb  45.  avoidarKe,  but  before  it  happened,  iheprefent  archdeacon  was  madf 
jA.zy.f.c.a  bijbop^  fo  that  now  the  queen  had  a<igbj  to  prefent;  refolved, 
enu  out'*  that  die  condiuoQ  was  not  performed,  and  judgment  for  die  plaiA* 
fhTkib^'  tiff.  4  Leon.  61.  pi.  155.  HilL  29  £liz.  C.  B. '  Bingham  v^ 
«nt  hU      Squire. 

iunenfl  li:i  plea* 

5.P.UHo«      10.  If  A.  is  beund  to  prefent  B.  zxt&Yit  prefents  him  byftmamj^  ycf 

hTb.  ,V;  *te  bond  is  forfeited ;  per  Hobart.    Noy  25.  in  cafe  of  Wiiidf- 

•^Browni!  comb  v.  Pullefton. 
1. 8.  p.  ^      XI*  King  H.  8.  granted  lands  to  A.  and  his  heirs,  provided  thai 

;h.  J?  ^'  ^^  ihey^  perpetuis  futuris  temper ibus  invenirent  t^  fuftinereni  duos 
iapellahos  in  ecclefueparochiali  de  W.  ad  orandum  pro  animabus  H.  8. 
his  heirs  and  fucceflors,  &  ad  celebranda  divina  fervitia,  &  curam 
animan}m  parochianorum ;  A*  conveyed  the  lands  to  B.  and  his  heirs 
upon  the  fame  conditions,  who  (ippqinted  two  chaplains^  one  if  whom 
was  never  refident  there  arid  did  not  perform  his  duty.  *  Adjudged  by 
all  tbe  barons,  that  this  was  a  breach  of  the  condition.  See  Litt. 
Rep*  94  to  97,  and  xp5  to  112,  &c,  the  arguments  of  the  counfel, 
&hd  129  to  1 39  the  argument^  of  the  barons.  Trin.  ic  Mich.  4  Car« 
in  die  exchequer.    The  King  v,  Brockham*  * 

12*  An  award  to  enter  into  a  bofid'tp  another,  it  is  not  enougi^ 
for  die  party  to  bribg  a  bond  written,  and  to  fay,  /  wiUfeal  and  d^ 
liver  to  you  this  bond\  but  he  muft  bring  the  writing  with  a  foal 
clapped  Upon  ft,  and  fay,  I  deliver  you  this  as  w!y  a£f  and  deed*,  and  if 
|be  omits  the  doing  of  anv  one  thing  that  is  eflendally  ncceflary  tb 
the  executing  the  deed,  ne  has  not  performed  the  aWardj  per  nolt^ 
JCh.  J.  12  Mod.  533.  Trin.  13  W.  3.  in  cafe  of  Lancafoire  Vi 
ICillingworth.  •  .     .  ..        i. 


(S,  a)  What 


(tdnpitfoitf  152 


(S«  a)   What  (Ijall  be  faid  a  Perfprmance^  and  what 

a  Forfeiture. 


[ 


I.  TF  the  condition  of  a  feoflfaicnt  l>c  to  inftoffj.  S.  if  hi  infeffs  »'•  Coafi* 
*  y.  S.  and  two  others^  this  is  no  good  pcrformaiicei  but  the  y^Ji^t 
condition  is  broke.     2iAfll28.]  8.c.aiid 

fays  chat 
therefbit  die fcoAor  caterM  for  conditioo  broken,  and  J.  S.  oaftei  l^Im,  whempoo  the  fisoffbr  Wouglit 
alDfe  and  recoverM.  And  Brooke  fa^iy  Et  fie  ▼ide,  that  he  ought  ipt  to  }i>feofF  more  than  conMipM  in 
the  condition*  Br.  Conditions,  pi.  ^o.  cites  36  H.  6.  S.  S*  Pt  by  Billing.  ^— An  annuity  it 
|riotrd  until  the  grantee  {wrchafes  51.  of  rent,  and  he  purcbaict  5s.  rent  jointly  with  anuthery  this  if 
»3  perfannaaoe  of  the  comUtion ;  but  if  a  Cfdnditioa  is  that  if  I  purchafe  a  rent  of  5s.  Aabeqd*  & 
Perciptend*  to  ine  and  my  bei|^y  and  a  ftrang^e^  having  a  rent  of  ^tp  iifuing  o«t  of  mj  lan4s  relUfiet 
this  to  me  and  niy  heirs  \  the  condlc  on  is  pcrf9rmed.    Dy«  25*  pL  72^  8o»  Trin.  ^S  U.  9« 


ri.  If  the  condition  be.  that  whereas  B«  hath  bound  himfelf  ap-  Hob.  134* 

>_^ .u_  ^i.!.- r.ui: 1  c^:}r. le  ^u^  ^ui: J.    pl.lSo.HilL 

ac.S.C. 

irownl* 


prendce  to  the  obh'gee  [obligor J  fojr*  feven  vears,  if  the  obligor  r#-  JvJ 
tain^  keep^  and  employ  tbt  faid  apprentice  in  his  own  houfe  qndjervice^  -*B.«,w».. 
in  tie  art  ofjurgery'^  during  the  tefmy  the  obligation  ihall  be  void ;  ^7-  Coirea- 
and  after  me  obliged  [obligorJ^f^A  the  apprentice  in  a  vov^e  to  the  JJ  §*  ^* 
Eeft  Indiit^  in  the  com^y  of  other^  expert  fureeons,  the  better  to  adjured! 

learn  the /aid  artj  this  is  a  breach  of  the  condition ;  tho'  by  the See 

condition  he  is  not  reftrained  from  fending  his  apprentice  into  other  ^1^'  ^}jj\ 
places  a^fit  his  cureSy  yet  he  ought  (*)  always  to  be  of  his  houf-  Ip^^^JgJ 
hold,  going  arid  returning,  and  in  his  fcrvice^  and  not  put  over  to  ^^^^_f 
any  o^er ;  for  the  putting  an  apprentice  to  another,  is  a  great  truft  i,i,3.s.c« 
for  his  diet,  health,  and  (afety ;  and  generally  a  man  cannot  compel  hy  Rename 
bis  apprentice  to  go  out  of  the  realm,  if  it  be  not  exprefsly  agreed,  ^^  BoiWeu7 
pt  the  nature  of  the  apprenticefhip  imports*  it^  as  if  he  be  bound  ap- 
prcnt)c6  to  a  merchant-adventurer^  or  fgilor.  Hobart's  Reports  i8i. 
between  Coventre  and  PFoidhall  adjudged.] 

[3.  If  a  man  feifed  in  fee  of  lands,  leafes  it  for  years>  and"  the  Cfo.J.475. 
kffee  covenants  to  render  the  pojfejjion  to  the  UJfor^  his  heirSj  and  of-  pl-  *•  "!»- 
Jipsj  at  the  end  ef  the  term  upon  requejl',  and  after  the  lejor  affigns  |^cj^!["* 
eoer  the  reverfton  to  twoy  and  one  of  them^  at  the  end  ofthe  term)  judg^  for 
comes  to  the  leiTee,  and  demands  the  deliverance  of  the  po£effian^  the  plain- 
though  the  other  never  demanded  the  poiTelEon,  yef  oy  tiiis  demand,  ^^JZ^ 
by  one  only,  he  is  bound  to  render  the  pofTeilioiH  otherwife  he  iisf^C. 
hath  forfeited  his  covenant ;  for  the  demand  of  one  joint'tenant  is  a4i«<>l*<>  f^ 
fufficient  for  both.    Pafch.  lb  Jac.  B.  R.  between  Linghen  and^^y^-'^ 

•n  t»«ji***'  '  tuepiainoir» 

rajn  adjudged.  J  Godb. 


ft7»«pl.3Sx« 
Ingu)  V.  Payn»  S.  C.  adjudged* 


I 


4.  tf  A.  be  bound  to  infeejfmej  it  is  110  plea  thaf  be  has  infeoffed 
\%,i^wj  command^  for  I  have' no  action  to  recover  it  from  him  ; 
ut  if  he  be  bound  to  pirf  me  10  /•  payment  to  J*  S.  hymy  command  is 
0  good  pleay  becaufe  I  may  have  debt  or  accompt  againft  him ;  per 
Wangford,  to  vducb  Billing  agreed.  Br.  Conditions,  pL  oo«  cites 
a6H.6.8.  P-^ 

5-  Annujjy 


iS^t 


ConHitien. 


5.  Annuity  granted  quamSu  the  grantee  (hould  be  friendly  tnd 
obliging  to  the  grantor,  there  if  the  grantee  lahurs  to  put  the  grantor 
out  ofJervUej  this  is  forfeiture  of  the  annuity.  Br.  ConditionSy  pi. 
148.  cites  7  E-  4*  16. 

6.  Condition  of  a  recognizance  taken  before  the  mayor  of  Lon* 
don  was,  to  delivor  quiet  p9jfeJlion  at  the  end  of  a  term  to  the  mayor 

r  153  J  to  the  ufe  of  J.  S.  &c.  The  key  was  delivered  to  the  mayor,  the 

houfe  empty  and  the  doors  locked  %  but  within  an  hour  after  a  per- 

fon  claiming  right  to  the  houfe,  and  whom  the  obligor  was  fuppofed 

to  favour,  entred  the  houfe  at  a  (hop  door  by  a  key  he  had  kept  a 

long  time ;  whether  this  was  a  performance  dubitatur.  See  D.  219. 

pi.  9.  Mich.  3  &4  Eliz.  Parry  v.  Smith. 

Le.  29S.  pi.      7.  A.  feifed  of  lands  in  fee  his  iflue  two  fons,   and  devifed  to  his 

4C9.  s»  C.  youngeft  fon  certain  lands  in  tail,  remainder  to  his  firft  fon  on  con* 

Aat'the*'     dition  not  to  alien  or  difcontinuty  but  for  jointure  to  his  wife  or 

condition     wives,  and  only  for  life  or  lives  of  fuch  wife  or  wives.    Devifec 

was  broken  Uvies  a  fine  to  a  ftranger,  and  by  deed  declares  the  ufe  to  himfelf 

the  d^Ji^r  ^"^^  ^^^  ^^^^  ^^^  *®  ^^  ^^^^^  "^^^  °^  ^^^  ®^"  body,  remainder  to 
had  aUowed  the  heirs  of  his  father,  and  avers  that  this  fine  was  for  jointure  of 
the  d«vifee   his  wife  J  adjudged  that  the  levying  ihe  fine  is  a  breach  of  the  con- 

tinw foJiifc  ^*^*°"*    ^^-  ^*^-   P'-  353-   ^^-  *7  ^  ^^  ^^*^-    ^^^^^  V. 

to"iiiakea^Milward. 

jointure  to 

lij«  wife ;  now  he  hat  exceeded  hit  aUowtnce,  for  he  himfelf  might  hate  made  a  jointure  to  hit  wife 
indefeifable  by  fine  upon  a  grant  upon  a  render  for  life,  &c.  But  this  fine  with  the  proclamations  ia 
a  bar  to  the  former  entail  which  was  created  by  the  devife,  and  has  created  a  new  entail,  and  the  for* 
mer  tail  was  barred  by  the  fine  againft  the  intent  of  the  devifor ;  alfo  by  this  fine  he  has  created  a  new 
temaindery  fo  as  his  ifliie,  inheritable  to  this  new  entaily  might  alien  and  be  unpuoiihcd,  which  wat 
againft  the  meaning  of  the.  devifor. 

OhligaUnn  g.  If  a  covenant  be  to  make  an  ejlate  to  A.  and  It  is  made  to  B, 
tion^°"that  '^  ^*^  ufe  of  yf.  Periam  J.  faid  he  doubted  if  it  was  good  or  not. 
if  J.  s.      Godb.  95.  in  pi.  106.  Mich.  28  &  29  Eliz.  C.  B. 

makes  am 

•bligathn  to  the  plaintiff  before  Michaelmat^  that  tben^  tec,  the  defendant  pleaded  thst  y.  S» 
made  the  ohligatim^  andjealed  and  delivered  it  to  antber  as  hit  deed  to  the  ufe  of  the  pUintiff\  and  it 
was  adjudged,  that  it  was  no  performance  of  the  condition,  for  the  meaning  was,  that  it  iSilould  be  a 
good  deed  to  the  plaintiff,  and  perhaps  the  other  will  not  deliver  it  to  the  plaintiff.  Cro.  £.  143.  pi. 
9.  Thn.  31  Ilia.  C.  B.  Peafe  v.  Draiton. 

9*  Debt  on  bond  with  condition  to  give  and  grant  to  A.  his  heirs 
and  ailigns,  defendant  pleads  he  has  been  ready  to  give  and  grant » 
adjudged  ill,  for  he  muft  plead  that  he  did  it ;  otherwife  had  it  been 
if  the  words  had  been  as  counfel  fhould  advife,  Brownl.  75.  Trin. 
1 1 .  Jac.  Chapman  v.  fefcod. 

10.  A  man  makes  a  feoffinent  of  lands  in  five  counties^  with  a 
condition  of  re-ajfurance.  A  re^ajjurance  is  made  of  lands  in  fouY 
counties  \  it  is  a  breach  of  the  condition  but  only  for  the  lands  in  one 
county,  and  a  good  performance  for  the  other;  refolved  by  Hobai-t 
Ch.  J.  Coke  Ch.  J.  and  Lord  C.  Egerton.  Mo.  823.  pi.  112. 
14  jac.  in  Cane,  the  King  v.  Howard. 

1 1.  Condition  that  a  conveyance  (hall  be  to  A.  B.  and  C.  to  the 
ufe  of  D.  and  the  heirs  niale  of  his  body,  the  remainder  to  the  heirs 
male  of  E.    The  limiting  the  remainder  to  £.  and  the  heirs  male 
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of  his  body  is  no  performance,  for  they  agree  not  to  the  words  of 
the  condition*  Het.  177.  Trim  7  Car.  C«  B.  Stone  v.  Til- 
derfley. 

12.  Debt  fur  obligation,  the  condition  whereof  was,  to  leave  and  1  jo.  133, 
hejueatb  unto  theobligety  the  third  part  of  the  ejiate  &c.  the  obligor  «34  'mpey 
joins  him  with  two  others  as  executors  \  the  obligee  dies  inteftate,  J't  waliniiftl 
The  adminiftrator  of  the  obligee  brings  an  aSion  on  that  bond  -^  cd,  that  aa 
the  queftion  was,  whether  that  were  a  perfornrance  of  the  con-  cxprcfs  dc- 
dition.    2  Show.  69.  pi.  54.  Trin.  31  Car.  2.  B.  R.  Impe  v.  Pitt.    f^J^'tJ^^"/' 

fvrer  to  the 
amditjon^  an^  Ie|;acies  may  be  given  by  the  will  \  and  if  not  the  defendant  ought  to  (hcjv  ic    The 
court  inclined  for  the  plaindi)*}  fed  adviUre  vulc. 

13.  Two  men  and  their  wives  join  in  a  grant  of  their  wives  [  154  ] 
lands  being  parceners,  and  covenant^  that  they  and  their  wives  have  i>kinn.  4a. 
good  right  to  convey  the  lands  and  to  make  further  affurance  \  it  was  ^^^^'^  p'^^* 
ajfigned  for  breach  that  one  of  the  women  was  under  age  and  died,  a-recd  per 
and  that  the  right  of  the  lands  defcended  to  her  fon  an  infant,  and  fo  Cur. 

the  efiate  of  a  moiety  divefted  out  of  the  plaintiff.  This  was  held 
a  breach  and  judgment  for  the  plaintiiF,  nifi.  2  Jo.  195.  Pafch. 
j4  Car.  2.  B.  R.  Naih  v.  Afton, 


(T.  a)  What  (hall  be  faid  a  Performance. 

^l.  TF  a  man  leafes  for  life,*  upon  condition  that  the  lejfeejhall  not  wiiere  a 

A  do  any  wafle^  and  after  the  leffee  fufters  the  houfe  to  fall  for^"f«»»™*^* 
want  of  covering  and  reparation,  which  is  not  any  aft  of  doing,  ^^"thait  \i 
but  a  permijfton^  yet  it  feems  that  the  condition  is  broke,  fcr  the  wafte  be 
words  are,  any  waftc,  and  fuch  wade  is  within  ftatute  of  Glou-**®***'**'"*^ 
ccfter,  which  fpeaks  of  doing  of  wafte  5  and  it  feems  that  the  per-  S«re  Jf'the 
miiHon  of  the  houfe  to  fall  mav  properly  be  faid  a  doing  of  wafte,  houfe  faiu 
which  is  a  collateral  thing,  which  is  but  as  much  as  if  he  had  faid,  ^y  tempefl^ 
if  he  had  difxnherited  hinu    D.  11  Eliz.  281.  21.  but  quaere.]       ^^.^n™' 

but  if  h  be 
oneerer'd  by  tempeft}  and  ftandt,  there  if  the  tenant  has  fuflicient  trme  to  repair  \ty  and  does  not, 
the  leflbr  may  re-eoter,  but  not  immediately  upon  the  tempeft,  for  it  is  no  wafte  till  the  tenant  fuf* 
fins  U  fo  that  the  nmb:r  be  rotrea  ;  per  HuU }  and  then  it  is  wafte.     Br.  Conditions,  pi.   40.  citea 
11  H.  4,  5,-  ■  If  he  fullers  it  to  continue  unrepaired,  fo  tl^.atat  hft  the  houfe  is  caft  down  by  s 

feempeft,  it  is  wafte.     Mo.  62.  pi.  1 7 3.  Trin.  6  £liz«  Anon.-  See  Tit.  wafte,  pi.  44.  and  the 

notestheic. 


man 


[2.  [So"]  if  a  man  leafes  land,  upon  condition  that  the  leffee  j^^^^^^ 
ihall  not  do  wafte,  and  after  a  Jlranger  does  wajle^  yet  this  is  not  leafes  land 
any  forfeiture,  becaufe  a  condition  (hall  be  taken  ftri^Uy.     Pafch.  ^^^  y^^"» 
44  Eliz.  B.  R.  between  BafpoU  andLonge,  by  three  juftices.J         t?on"tha'tthe 

lc!iec  flia  11 
not  cut  treei ;  if  the  Ieft>e  makes  leafe  for  %  years,  and  the  xd  IdFse  cuts  the  trees,  this  is  na^breock 
of  the  condition.     Mo.  49.  pi.  149.  Pafch.  5  £liz«  Anon* 

[3.  If  a  man  makes  a  feoffment  in  fee,  referring  rent,  upon 
condition  that  if  the  rent  be  behind^  and  no  di/lrefs  to  be  found  upon 
the  premifles,  to  re-enten    If  the  rent  be  behind^  and  no  dijirefs 

but 


' 
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kit  M  eubhardin  a  hamjt  hck^d^  fo  that  die  feoffor  cannot  come  at 
it^  this  IS  a  forfeiture ;  for  when  tbi  place  is  not  open  to  the  dtftrrfs^ 
h  is  ifO  one  as  if  there  had  been  no  Jifirefs  there.  Mich.  2I9  32 
l£z.  B.  ft.  per  fTrayy  upon  a  fpecial  verdid.] 

4*  IT  a  nian  is  to  carry  a  load  of  timber  to  a  wharf  to  be  f/fid 
down  wbgre  the  owner  fiall  appoint^  if  ^e  carrier  ^ives  notice  ih^h 
he  will  carry  ity  and  requires  the  owner  to  appoint  a  place,  whid^ 
lie  does  not,  the  carrier  may  unload  the  timber  in  any  convenient 
place  at  the  wharf,  and  return.  2  Lev.  196.  Trin.  29  Car.  2^ 
h.  R.  Virtue  ir.  Bird. 

5*  Where  upon  payment  and  receipt  of  money  a  man  istodofoac 
lb,  it  was  held  that  a  tender  is  as  much  as  an  aAual  payment.  Per 
^plt,  Ch.  J.  6  Mod.  33*  Mich.  2  Ann.  B.  R.  in  cafe  of  Squire  v. 
Grevel  cites  Sti.  [481]  London  v.  Craven,  and  laid  that  the  att- 
thoritie^  have  bepfi  jo  ever  fince, 

6.  Devife  of  lands  to  truftees,  to  the  vfe  efflmniiffand  bis  heirs 
mate^  in  cafe  pkiittiff^s  father  fettle  2  thirds  ejthe  ytate  which  was- 
(  155  ']fettlidontlainiiff*f  jfqtber  ou  his  marriage  %  fuid  in  ddault  thereof^ 
or  in  cafe  of  pTsuntifPs  death  without  iflite,  truftees  ta  hold  0ci 
lands  to  their  own  ufe.  PlatntifPs  father  by  will  devifes  all  his  lauds^ 
being  6000/.  per  ann.  charged  with  30,000  /•  dehts^  to  l^  fin  the 
plaintiff  for  Ufey  remainder  to  his  firfl  lSc*fin  in  tail  male^  This  i^ 
SL  good  performance  of  the  condition.  Vern.  79.  pi.  73.  M^cb% 
|682.  Popham  y.  Bampfietd  &  al\ 

(U.  a)  Condition  brokp.    What  z€t  ihall  be  faid  4 
Forfeiture.    [Dotftg  bis  Endeavours^  or  putting  in 
another  s  Power  to  perfe^  it  &c^  pL  i ,  2,   {2)3^ 
V"^^"       3s  4-]    *  [%^'  Enjoyment,  pL  6.  &c.] 

Cn,  J.  74*  [x.  T  F  there  be  leflee  for  years,  upon  condition  not  to  dewfe  it  to 
^tt    X  ^y  ^^y^  ^^^  ^"fy  ^^  his  fins  or  daughters,  and  be  devifes  it 

jfortos,  '  ^^  ajlranger^  and  dies,  and  his  executor  never  confints  to  the  devife^ 
S.  c.  the  yet  this  is  a  forfeiture,  b^caufe  he  hath  done  ;ill  that  was  in  \ii 
"^^A**  P**^^''  to  P*6  J^  ^y  ^c  will ;  and  this  puts'  k  in  the  power  of  an 
fcTiiouU  executor  to  execute  it.  Trin.  3  Jac.  B.  R.  between  Burton  and 
But  alien  t»  Horton,  by  three  agalnft  one.  J 

any  befides 

liU  children.  Leflee  deviicd  part  of  the  tenn  to  H.  his  Ton  after  the  death  of  his  w;fe,  and  nude  tfio 
Arangen  ciecuton  and  died.  Thrcf;  jufticei  held,  that  it  was  not  any  bicach  of  rh^  c<lndit3on,  but 
IViffiams  J.  c  contra ;  for  they  fajd  that  this  waa  hot  a  devife  to  the  wife  by  impU^atidn^  for  if  fo  it 
«  ould  make  a  forfcitare  of  thi  eftate ;  and  this  devife  to  the  fon,  after  the  death  of  the  feme,  is  only 
•  dcaooftration  when  his  eftate  fliall  commence,  and  the  aecutors  nay  vbtll  have  it  in  the  interim^ 
and  a  ^iSerciice  was  taken  between  a  devife  to  the  heir  after  the  death  of  the  wife,  and  this  devife  ta 
the  Ion  after  the  death  of  the  wife,  as  to  her  taking  an  eftate  by  impticatiott,  and  cited  13.  H.  7.  Bwt 
they  held,  that  If  the  devife  be  allowed  to  be  to  the  feme  by  ihiplicatjon,  although  the  executor  nc^-cr 
aflcntcd  thereto,  yet  it  is  a  breach  of  tlic  conditioo  ;  for  he  thereby  made  an  alienation ;  and  the  noa- 
CAnfenting  of  a  (danger  ihall  not  taJu  away  the  advaaUge  whi(h  the  Icfibr  had  by  this  ad.  S9  U  wa» 
fcibhcd  in  the  lord  Boroogh*  cafe  in  this  p^int.  •        u  * 

4  [2.  So 
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(2.  S9  if  filch  lellec  Jivt/is  the  term  to  his  ixeeutof  for  p4jmntt  r 
9f  his  Jibts^  (as  it  feems  it  is  to  be  intended  to  ixlake  the  deirifc  *^oi-4>9-_ 
yoid)  though  this  devlTe  is  void)  liedaufe  the  law  bad  vefted  it  in  ' 
him  for  the  (*)  fame  caufei  ^et  in  as  much  as  he  hath  done  his  en- 
dia'Oour  U  taf$  it  kf  thi  devife^  this  is  a  forfeiture.    Trin.  3  Jac. 
B.  H.  in  Btirtan  and  Hortcn's  cajij  held  by  three.] 

[(2).  ISo]  IF  lellee  for  years,  upon  condition  not  to  alien  without  •  cro.  e. 
tbi  ajfent  of  the  lellbr,  makes  his  executor,  and  devifes  it  to  him,  815,  SiS. 
and  the  executor  enters  generally,  the  teftator  not  being  indebted  to  ?'•  5*  ^  ^ 
aay  body,  diis  is  a  forfeiture  of  the  condition.    P.  43  £U  B.  R.  ^^jy  „^" 
between  *  Dsempere  and  Simms  agreed  per  Curiam.]  tioned obic«r 

whether  tb:» 
ffxecQtor  hf  cnteting  generally  fliaU  be  in  ai  legatory,  becaofe  tlien  clearly  by  the  ie^h  the  condid  ja 
is  broken  I  and  Gawdy  J.  faid,  that  he  ihall,  but  the  other  juftjoes  faid  nothing  to  that  point.  ■ 

%  Rep.  1x9  b.  S.  C.  bot  not  S.  P.  ■  -See  devife  (D.  a)  pi.  3.  lord  Windfor's  cafe.— ^.  P.  a(§adg2i 
a  forfeiture  and  breach  of  the  condition,  becaufe  the  general  entry  fliall  be  intended  a«  deviied ;  cicel 
Arg.  Mo.  35t.  pi.  470.  and  Fenner  J.  faid  it  was  true,  and  fo  adjudged  to  hit  knowledge  lo  £ii<.  Li» 
bought  T.  L«d.  Windlor. 

• 

[3.  If  diere  be  a  grantee  of  a  reverfton,  upon  condition  not  to 
£rant  it  over  to  J.  S,  and  he  grants  die  reverfion  to  J.  S.  by  his 
deed,  though  the  leffee  never  attomSy  yet  this  is  a  forfeiture,  be* 
caufe  he  bath  done  his  endeavour  to  grant  it,  and  put  it  in  the 
power  of  a  ftranger  to  perfect  it»  Tr*  3  Jac.  B.  R.  in  Burton  an4 
Hsrtin'i  ca/ij  per  three.] 

[4,  If  IdTee  for  years  covenants  not  to  ajpgn  ity  by  which  it  may  P  ic&  | 
come  to  y.  S.  and  oblige  himfelf  to  perform  covenants,  and  after 
he  affigns  it  to  y.  D*  this  breaks  the  condition,  in  as  much  as  by 
the  means  ic  may  come  to  ].  S.  Tr.  13  Ja.  B.  betyveen  Cutain  and 
Ricbardfonj  per  Curiam.] 

[5.  If  the  condition  of  an  obligation  be,  that  he  ihall  not  be  aid-  hoK.  30^ 
ingand  ajfjfting  to  E.  in  any  aSiion  to  be  frajecuted  againji  L.  fA^pi  3S3.S.C. 
ibligor  [obligee]  and  after  the  obligor  joins  in  a  writ  of  error  with  E,  11*^^^/'?''* 
and  another  againfi  L.  ufon  a  judgment  in  trefpais  againft  themciaJiSoai% 
>lhree,  which  is  apparently  erroneous  \  this  is  not  any  breach  of  the  that  h< 
condition,  for  this  is  not  properly  an  adlion,  but  a  luit  to  diicharge  ^^^^  ^^ 
himfelf  of  a  tortious  judgment,  in  which  they  ought  all  to  join.  JJl^y  *js 
H.  17  Ja.  B*  between  Lambe  and  Tomfpn,  dubltatur.]  prop  fain 

againil  the 
plaiat'lTj  and  adjudged  to  be  no  breach.  Hutt.  40.  S.  C.  a^adgM  accordingly;  and  if  he  woull 

hne  reftrained  him  ^rom  joining  in  a  writ  of  error^  it  ought  to  have  been  precileiy  contain*d  in  tht 
eondition,  and  iball  not  be  taken  by  a  Urge  exposition  to  make  a  forfeiture  oi  an  oUigatioo,  by  a  f  :• 
■cralaad  aahiguous  ienfe* 

[6«  If  a  man  leafes  for  years,  and  covenants  with  the  leiTee,  that  J^*  3^  pl* 
he  fhall  enjoy  it  without  any  lawful  interruption  by  the  lejfory  or  any  *^j^].5'  *** 
elaiming  under  him,  and  alfo  covenants  that  the  \dd\A/haU  remain  and  c^rdinglY  i 
continue  to  the  lejfee  and  his  affigns,  of  the  clear  yearly  value  of  20  x.  k»*t  '^  « 
9V(r  all  reprizes  during  the  term,  and  after  the  lefjor  enters  upon  the  ^r*"<*' 
Icffcei  and  oufts  him  tortioUjly,  and  take$  the  profits  fir  feveral  yearsy\^^  ente.-ed 
fo  that  it  does  not  continue  to  the  leflee  of  any  value,  for  [bccaule]  it  had  been 
theleflbr  took  profits,  he  hath  broke  his  covenant;  for  though  the  ^'^^^^^i^^* 
lefiee  may  have  an  a£bion  for  the  interruption  upon  another  cove- 
nant, yet  by  the  Q>ecial  words  he  hath  covenanted,  that  the  land 

ihall 
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fiiall  continue  to  the  teflee  of  fuch  a  value,  and  (o  the  Irjie  may  have 
bis  aSiion  upon  one  covenant  or  the  other ;  and  it  fhall  not  be  intended9 
that  the  covenant  was  made  to  the  intent  to  warrant  the  land  to  be 
of  this  value  generally,  and  not  to  the  leflfee,  when  it  is  exprefly 
covenanted,  that  it  (hall  continue  to  the  lefTee  of  this  value.    Trin. 
II  Car.  B.  R.  between  Cave  and  Brookjby^  adjudged  upon  de- 
murrer per  totam  Curiam,  except  Brampfton,  who  doubted  thereof; 
but  there  the  firft  covenant  did  not  appear  in  the  pleading,  for  this 
was  not  pleaded ;  but  the  court,  ut  fupra,  delivered  their  opinion 
as  if  it  had  been  pleaded.     Intratur.  P.  ii  Car.  Rot.  265.  j 
Itwasagreed      7.  If  A.'  leafes  lands  to  B.  for  years  by  indenture,  and  covenants 
th^*w^  ''Ithat  B.  fliall  enjoy  the  hni peaceably  and  quietly  to  his  own  ufe,  ac- 
aoH.7. 1%.  cording  to  the  intent  of  the  indenture,  without  any  lawful  impeds^ 
Md^e.Y., y  mentf  fuit,  diilurbance,  ejection,  contradiction,  moleftation,  charge, 
5.  that  if  the  incumbrance,  or  denial  of  the  faid  A.  and  after  A.  enters  upon  B, 
hiiic\icc  he  onddijturbs  him  in  the  taking  of  the  profit s^  without  any  lawful  title^ 
may  have     but  05  a  trtfpaj/ir,  this  is  not  any  breach  of  the  covenant,  becaufe 
adtionofco-  j^  jg  exprcfly  limited  that  he  Ihall  enjoy  it  without  any  lawful  dif- 
icnant.       turbance  ;  and  fo  zdijiurbance  by  tort  is  out  of  the  covenant,     Mich. 
II  Car.  B.  R.  between  Davie  and  Sacheverely  per  Curiam,  ad- 
j-,^'^-^  judged  upon  a  demurrer,  in  an  a^ion  of  debt  upon  an  obligation, 
•  Foi.  430.  (*)  the  condition  thereof  was  for  the  performance  of  the  covenants 
<U-»v^^  of  an  indenture.    Intratur,  iiCar.  B.  R.  Rot.  437.] 
YeiT.  »*6.       [8.  If  the  condition  of  an  obligation  be  tofave  the  obligee  harmlefs 
Doughty  V.  of  and  concerning  the  will  of  %  5.  and  of  all  legacies  given  by  the 
fcys'thc    ' fotne '^ill'i  znA^ttx  he  is  fuedtn  chancery  as  adminijjrator^  a/si/ there 
court  after    conjlrained  to  pay  a  legacy  due  by  the  fame  will\  this  is  a  ♦  breach  of 
grcatdcbatc,  the  condition,  though  the  fuit  and  decree  be  in  a  court  of  equity, 
tSf  pSiff  ^*  ^^'  J^'   ^*  ^*  between  Dowtie  and  Fawne.    per  Curiam.] 

upon  the 

matter  of  pleading.         Brown!.  1 17.  S.  C.  but  19  only  a  tranflatiofi  of  Yck^i       %  Bulft.  19.  S.  C; 

adjudged  againft  the  pUintifi'oo  the  point  of  pleading. 

•[157] 

[9.  If  the  parfon  aflumes  to  the  parilhioners,  in  confidcration 

&c.  that  he  fhall  be  difcharged  of  the  tithes  of  the  landsy  and  after 

fues  him  in  the  ecclejtqftical  court  for  his  tithes  j  this  fuit,  tho'  he 

does  not  there  compel  him  to  pay  the  tithes,  is  a  breach  of  the 

afTumpfit.    M.  lo  Ja.  B.  R.  between  Brown  and  KlnmanJ] 

[10.  li  leffee  for  years  affigns  it  to  J.  S.  and  after  ojfigns  it  to 
y^  D.  and  covenants  with  j,  Z).  that  he  is  pojfejfed  of  the  term,  and 
that  J.  D.  /hall  enjoy  it,  and  fhall  be  faved  harmlefs  of  all  incum- 
brances done  by  him ;  ^t  firft  affignment  is  not  any  breach  of  the 
covenant  before  entry  made  by  j,  S,  nor  any  difturbance  of  the 
pofTef&on  of  J.  D.   M.  8  Ja.  B.  between  Lamme  and  Sir  Lewis 
Trefl>am  per  Curiam.] 
Iiob.  35.  IB      [11.  If  the  leflbr  covenants  with  his  lefTce  for  years,  that  \tfl)all 
jjt'^'lflf '  ^^  lawful  for  the  lejfee  peaceably  Uc.  to  enjoy  the  land,  and  after 
Cro.£.344.  the  leffor  enters  tortioufly  upon  the  lefTee,  and  oujis  him\  this  is  a 
pi.  15.  Co-  breach  of  the  covenant,  for  the  intent  was,  that  he  fhould  enjoy  it 
I^iiVel^Jbr  without  the  interruption  of  the  IcfTor.    H.  39  Eliz.  B.  R.  Gore's 
ui'puLtijQf  cafe  adjudged.    So  it  would  have  been}  tho'  ^e  word  {peaceably) 

had 


iianst  hun  ivitbin  the  covenant.    Hob.  49.  20  H,  7.  12,  6  E.  without  ar- 

I  .  ^  gument. 

3'  +0  Sec 

(R.  a)  pi.  4.  S.  C» 

[12.  [So]  if  the  leflbr  covenants  with  his  leflee,  that  he  Jhall  have  3  Le.  j^<^,  pL 
and  iTijoy  the  land  quietly  and  peacabh  without  eviSiion  and  inter-  9^^- 1-  C. 
rjption  of  any  perfon^  and  after  2.Jlranger  enters  by  tortj  yet  this  is  a  j^es  not  ip- 

breach  of  the  condition,    becaufe  the  covenant  is,  that  he  fhall  pear 

not  be  interrupted  in  his  poffeffion.    D.  16.  El.  328.  8.  [Mount-  ^^^'  ^'^'^^ 
ford  V.  Catefcy.]  and  fJm\  to 

be  approved. 
— S.C.  citcii  Godb.  4S.— S.  C.  cited  by  Vaujhan  Ch.  J.  Vaugb.  120.  and  fays  this  cafe  is  not 

fi'refsty  de.ijcd  in  hiTcx  and  Tifdalc's  cafe,  Hob.  35. — | S.  C.  ciced  z  Vent.  62.  and  faid,  that  it 

f«tn?  ro  gn  upon  the  wjrdx  of  abfquc  interruptionc  alicujus,  and  cited  Cro.  J.  425.  [pi.  to.  Pafch. 
Is.  Jic,  B.  R.  Brooking  v.  Cham.],  where  the  promife  was  to  enjoy  without  th:  intsrrupti  m  of  any 
p'rij.i,  and  yet  hc!d  thit  a  title  ought  to  be  fet  forth. — When  a  man  covenants,  that  his  leflce  HiaU 
e-»py  h'.i  tc.m  againft  a!l  men,  he  docs  neither  cxprcfily  covenant  fjr  his  enj.^ymcnt  agiinft  tortioua 
iJtij  nor  docs  the  law  fo  interpret  his  covenant ;  fo  where  the  leflbr  cove:isnlcd  that  Iclfce  fli-^uld  cn- 
1  >y  againft  his  aflijns,  he  doe*  not  covenant  cjcprcfsly  againll  the  tortious  afts,  nor  ought  the  law  ta 
i'lCerpiTt,  that  he  cfjcs  any  more  than  in  the  other  cafe  j  psr  Vau»han  Ch.  J.  Vau^h.  123.  Pafch.  2f 
Car.  1.  C.  B.  in  cafe  of  Hayes  v.  Bickcrilaff. 

[13,  So  if  the  covenant  be,  that  the  l^Kov  Jhall fave  harmlefs  the  Cm.E.u*^ 
hjee^  concerning  the  premijfes  and  proSts  thereof  to  be  received,  f^fi^* 
e^ainji  J.  S.  parfon  of  D.     If  J.  S.  after  ejeJfs  the  I.'Jee  ivithout  Mij>cs,s.c. 
//?//,  the  covenant  is  broke,     Hobart's  reports  49.  cites  H.  3oinB. R.for 
El.  Fojter^s  cafe  adjudged.]  *"^'"  '*"" 


for 

when  the 
covenant  it ' 
to  fave  thent 
harntWi  againft  %  perfan  certain*  he  ought  to  defend  him  againft  the  entry  of  that  perfon,  be  it  by 
^o\i  or  turt,  for  he  is  damnified  if  he  be  difturbcd,  though  by  wrong,  as  i  E.  4.  iS.  But  if  the  co« 
▼trant  had  been  to  fave  him  harmlefs  againft  all  pcrfons,  there  it  /hall  be  taken  for  a  lawful  entry  or 
f.i-rtionj  and  the  words  (to  fave  harmlefs)  amounts  to  more  than  a  warranty,  for  that  is  for  lawful 
t  tits  J  But  here  is  to  be  intended,  that  J.  S.  had  good  title,  for  it  is  alleged  that  he  is  parfon,  and  thit 
is  if  the  rea:>ry,  and  that  he  entred  and  let  it,  by  which  it  fliall  b'!  intended  he  had  intereft,  and  it  wat 

tsjudped  for  the  plaintitf. Ow.  lOO.  S.  C.  adjudged  for  the  plaintiff. Lc.  324.  pi.  458. 

s/c.'adjuig'd  for  the  plaint  ff. Hob.  35.  in  pi.  39  cites  S.  C.  as  adjudged  that  the  covenant  wat 

V  ^kfi  for  twj  reafons ;  ont  was  becaufe  it  was  to  fave  harmlefs  for  the  rsccipt  of  the  profits,  *  and  the 
o'htrbecaofc  it  was  againft  a  perfon  certain;  both  which  did  import  that  they  ihould  receive  no  harm 
Iw  that  perfon  touching  the  profit. S.  C.  cited  Vaugh.  127,  1^.  by  Vaughan  Ch.  J. 

♦[158] 

[14-  [So]  if  the  leflbr  covenants  with  his  leflee,  that  he  Jhould^^^-i^t^S; 

have,  occupy^  and  enjoy  the  land  demifed,  and  after  ^Jiranger  enters  ^^^^IfJ^^, 

Ij  tertj  and  ejeiii  binty  this  is  not  any  breach  of  the  covenant,  for  Mo.86i!pi. 

tnc  law  will  not  conjirue  this  covenant  to  extend  to  tortious  affSy  with-  "83.  H.ll. 

cut  anexprefs  cov/nant.     Hobart's  reports,  Tfdel  and  Sir  IVilliam  ]l}^l'^l[^^^ 

EJeXy  48.  adjudged.]  he  ought  to 

(hcw  i  riilc 
'0  the  ftranfer,  otherwifc  it  is  where  it  is  alleged  in  Icflrr  himfelf  j  and  another  divcrfity  was 
t.ksn  between  a  covenant  i.-nplied,  as.. in  tlie  words  of  the  dcmue,  3cc.  and  a  cvenant  cxprofs,  as  that 
^.^  iball  fave  harmlefs,  and  that  lelTee  (hall  enjoy  the  lands,  &c.  for  in  the  firft  cafe  the  covenant  it 
r/>c  broken  by  the  entry  of  a  ftranger,  unlefs  the  entry  be  by  title,  which  amounts  to  an  eviction  of 
ta-  terra.  But  upon  a  covenant  exprefs,  the  leflbr  is  bound  to  defend  the  land  againft  the  entry  of 
i.'.)  man,  and  judgment  for  the  defendant.— Brownl.  23.  S.  C.  adjudged  f.*r  the  defendant,  becaufe 
the  breach  was  naught.— —-3  Bulft.  204.  S.  C.  fays  it  w«3  laid  that  he  did  enter,  and  conatus  fuit  to 
tskc  tbe  pofleflion,  and  they  diiiurbed  him  and  put  him  out.  Coke  Ch.  J.  faid,  that  this  covenant 
ih»ll  be  againft  all  men ;  and  fo  without  further  debate  the  court  held,  that  here  was  a  clear  breach 

ct  wvenant,  and  judgment  was  entred  for  the  plaintift'. Roll.  Rep.  397.  pi.  23.  S«  C.  according 

to  3  BttJft  and  judgment  accordingly  for  the  plaintift*.— Vaugh.  120.  S.  C.  cited  by  Vaughan  Ch.  J. 
taij  ttwas  adjudged,  that  the  interrupt  om  muft  be  legal  or  an  adion  of  covenant  will  not  lye,  becaufe 
fUiC  is  rcxneiy  againft  the  interruptor,— But  it  he  be  bound  to  warrant  the  land,  &c.  the  bohd  is  not 

ibrfctced 


loriHted  unlefi  the  Mgct  be  lApletded,  aa4  then  the  obligor  m&  be  reedy  to  wilful,    Cb^tStU 
3«4.  ju 

Mo.  859.  [1^,  rj^j  if  the  Icfflbr  covenants  wth  his  Icflce  for  j^ars,  that 
s'c.'id'  '^^  quietfy  and  peaceably  Jhall  enjoy  the  land,  without  the  impetUment 
c,  B.  ad-  and  difturbance  of  the  UjTor  &c.  and  after  the  leifor  exbiUted  a^  bill 
i"<J?'*  in  chancery  againft  the  leffec,  Juppofing  ihis  l(afi  was  made  ik  truii 
^^^^^^^^  <^^^oin  turpojesy  but  there  it  is  decreed  agaCinft  dieleflbr;  this 
caufe  it  was  IS  not  any  breach  of  the  covenant,  becaufe  the  chancery  hath  nothing 
a  fuit  of  to  Jo  to  meddle  with  the  pojiffiony  but  only  with  the  perfon,  and  this 
^^^y^^'^.fuit  ftands  with  the  covenant,  fcilicet^  the  draft.  Tn  12  Jac.  bc^ 
mon  law.     tween  Setby  and  Shute  adjudgedi] 

23.  8.C.  adjudfCd  for  the  defendant.— Raym.  371.  S.  C.  dtsd  by  Raymond  J.  Aigb  tad  6ye« 
that  by  the  record  itfelf  in  Winches  Entriei,  1 16«  it  appean  that  judgment  was  given  for  &  pldndiff^ 
and  Winch  was  one  of  the  judges  that  gave  tlie  judgmenti  for  this  was  11  Jac.  and  be  Wis  made  judge 
f  Jac.  and  To  he  ihould  know  better  than  any  of  thofe  who  report  the  cale,  none  of  whidi  then  au 
tended  the  court  of  C.  B.  bot  BrownJ-ow;  and  this  jadgment  ia  entred  not  ia  hi^  hat  ia  Waller^ 


ft  BiownL  ]5,  If  a  man  devijis  lands  upon  condition^  that  if  be  does  not  per^ 
75ac.  c!  b!  ^'  '*^  executors  of  F.  to  take  the  goods  that  then  were  In  the  houfe, 
MiUerv!  '  the  eftate  fhould  be  void  &c.  J  denial  h  parol  is  not  any  breach  of 
Francis^  the  provifo ;  but  it  ought  to  be  an  aA  done,  as  the  jbutting  the 
iud«d^  rftf^r  againft  the  executor s^^  or  laying  his  hands  up&n  them  td  rcfift 
VwLr^  them,  or  fuch  like  a&s,  fo  that  by  reafon  of  any  fuch  ziBt  he  did  not 
•  FoU  431.  (^)  permit  them  to  take  or  carry  the  fame  goods  according  to  die 
Km^m^'-mnj  provifo.    Co.  8.  Francis  91.  reu>lved.] 

Lutw.  Si3* 

Trin.  it  W«  3.  C.  B.  all  the  conrt  were  of  opinioni  thft  Che  principal  tafc  of  Fraacie  U  good  law/ 

hut  it  wu  cited  there  on  the  point  of  notice. 

[17.  If  A.  and  B.  are  executors  of  C,  who  was  a  freeman  of 
London,  and  >/•  upon  the  marriage  of  £.  the  daughter  of  £« 
covenants  with  F.  who  is  to  raarr^  with  £•  that  it  Jhould  be  lawful 
for  the  aforefaid  F.  from  time  to  time  afier  the  marriage  aforefaia^  to 
fee  and  tnfuire  into  all  fuch  accounts  as  Jhould  concern  the  eftate  ofd 
the  tfftoi^y  by  which  he  may  fee  what  money  became  due  to  be 
paid  to  £•  In  this  cafe,  if  £.  the  other  executor  hath  any  accounts- 
f  '59  ]  which  concern  the  faid  eftate  of  the  tcftator,  and  F.  requires  A*  and 
B.  to  fee  and  fearch  the  faid  accounts^  and  B*  refufes  to  permit  him 
to  do  It,  but  A.  fays  he  does  not  deny  to  do  it,  yet  A.  hath  broke 
the  covenant,  for  oy  this  covenant  he  hath  undertakea  for  B.  and 
ail  other  ftrangers,  who  have  any  fuch  accounts,  that  they  wiQ 
permit  F.  to  fee  and  fearch  for  the  caufe  aforefaid,  by  force  of  the 
words  of  the  covenant,  that  it  fl>ould  be  lawful  for  the  aforefaid  F* 
,  Hill.  8  Car.  B.  R.  between  Roharis  ana  Wilkmot  adjudged  per 
Curiam,  upon  demurrer.    Intratur  Mich.  8  Car.  Rot.  492.] 

1 8.  Feoffimnt  to  hisfon  and  heir  apparent  is  no  alienation  widiin 
the  condition.    Arg.  2.  Le.  82.  in  pi.  no.  cites  46  E^^. 

19.  If  a  parfon  mates  a  leafe  for  years,  and  then  re/ignSy  it  is  a 
breach  of  covenant.    Hob.  35.  pL  39*  in  cafe  of  Tiidale  Vf  £flcx 

^ites  12H.  4- 3« 

90.  Debt  againft  executors  upon  obligation  with  condition  that 
if  the  teftator  of  the  defendants  did  bis  endeavour  to  collet  10  /.  rent 

fir 


ConTrttlon,  1^9 

fcr  the  plaint ijf  of  bit  manor  of  D.  and  to  render  accdunt  of  It  next 
IVbitfontide^  and  of  this  maie  gree  to  the  plaintiff^  that  the  1  &c.  and 
Jald  that  the  tejlator  did  his  endeavour  to  coI/eSi  the  rent^  and  tlmt  the 
tcfbitOT  died  fu(J)  a  day  before  IVhitfontide  ice .  and  the  plaimij  faid 
that  he  did  not  do  his  endeavour ;  and  fo  fee  that  this  fuiKces  for  all, 
for  if  he  cannot  receive  it,  he  cannot  reader  account  thereof,  nor 
pay  the  arrears.     Br.  Coiiditions,  pi.  92.  cites  38  H.  6.  2.  3. 

21.  Condition  of  a  leafe  jva5,    that  if  he  aKen  to  any  perfon  And  tho*  he 
during  his  life,  the  IciTor  may  enter  ;•  leflee  devifes  it  to  another,  ^"^'^"-^^  »*^'» 
this  does  not  take  efF^il  in  his  life,  but  has  an  inception  in  his  life,  /orj.whoae- 
Per  Dod.  Roll.  R.  214.  cites  D.  45.  b   31  H.  8.  [pi.  3.  Parry  v.  ceptcd  it 
Harbert,  and  it  feem'd  to  Brook  and  Hales,  mafter  of  the  roils,  °"^y  *^  ''*• 
that  It  was  a  forfeiture.  J  not  as  ^^^ 

vifecs,  yn.ic 
was  held  a  breach,  becaufe  he  did  what  he  could  to  hare  devifed  the  land.  3  Le.  67.  p(.  100.  Hill. 
19  Ellz.  C.  U.  Anon.  4  Lc.  5.  pl.ao.     Parry  v.  Herbert.  S^  C.  in  totidem  verbis. 

22.  Condition  that  he^    his  executors^   or  aj/ignsj  Jhall  not  alien  Cro.  K.  aS* 
without  csnfent  of  kffor.  B.  died  inteftate,  his  adminijlrator  aliened  fl  ^'"' 
wLhout  leave;  per  Periam  J    the  adminiftrator  is  not  within  thcadu'd/d  .* 
penalty,  for  h^  is  not  in  merely  by  the  party,  but  by  the  ordinary ;  that  the 
and  per  Mead  and  Periam  J.  if  a  leafe  for  years  upon  fuch  a  con-  *=°"*^;f»<»n 

d-«-        L  ^      J    7     *  .  •  »^'  ..  !•  •  •    n  was  broke, 

ition  be  extended  upon  a  recogmvuince^    tis  not  an  alienation  agamft  i^r  the  ad^ 

the  condition;  but  if  feme  leflee  for  years  on  fuch  condition  takes  mini.tiaior 
hufband^  anddies^  the  hufband  is  within  the  danger  of  the  condition,  is*'^»%^ee 
for  he  is  a/Ii^nec.  If  the  king  grant  to  a  fubjedt  bona  &  catalla '"  '^^^j^ ' 
felonum,  and  leflee  for  yfcars  on  fuch  a  condition  is  outlavfd^  upon  izvpi.i;*!. 
which  the  patentee  enters;  now  per  Periam  J.  the  patentee  is  not  ^™*^P*«^ff  ^- 
bound  by  th6  condition,  but  Mead  J.  contra,  for  the  condition  hdd"ac«)rd- 
fliall  go  with  the  land.  Le.  3.  pi.  6.  Mich.  25  Sc  26  £Iiz.  C.  B.  irgiy  by  % 
Moor  V.  Farrand,  ju.t  ces, 

but  the 
other  e  contra* 

23.  Donee  on  condition  not  to  alien  has  iflTue  2  daughters;  one  Cro.  E.  35. 
levies  a  fine  fur  conufance  &c.  Come  ceo  to  the  other.  Adjudged  J^';^*^  ^^^ 
a  forfeiture.     Le  292.  pi  400.  Mich.  26  &  27  Eliz.  B.  R.  Anon.  Vithin.s.c. 

the  daugh  - 
tm  had  KTue  l  Tons  and  die,  and  one  of  the  Tons  diicontlnuet  the  land  ;  and  held  a  breach  of  the  coa« 
diusn. 

24.  Leafe  for  60  yec^rs^  and  fo  from  60  to  60  xvithout  rent^  3  Le.  i8a. 
amounts  to  an  alienation.  2  Le.  82.  pi.  1 10.  Mich.  29  Lliz.  B.  R.  g^'^'^-  ^ 
Large's  cafe.  ♦  The  word 

alinatioHy 
in  conditional  cftates  amon^  fubje<f)s  extends  not  to  a  leafeyif  7.1  yean  qt  a  lift  \  for  the  term  f  raciei 
it  ordinary  and  reafonaolc  mn  fomc  think.     Jenk.  275.  pi.  97. 

25.  A.  wa<;  bound  not  to  alien  fuch  a  manor.  Alienation  o^  one  [  160  ] 
acre  parcel  of  it,  is  a  breach.     Arg.  2  Le.  83.  pi.  no.  Mich,  29 

Eliz,  in  Larf^c^s  cafe. 

26.  Entring  into  afiatute  to  the  value  of  the  land  may  b^  con-  3  ^c.  tZ^. 
f}ru«d  alienation  wiihin  the  intent  of  a  will.     P^r  lot.  Our.   2  Le.  ^'  ^• 
83.  pi.  1 10.  Mich.  29  Eliz.  B.  R.  in  Large's  cafe. 

Vol.  V.  N  27.  A 


1^0  CdhDIttot. 

Cro.f. S3i«  27.  A  lea(e  was  iftadcfer  years upoo c&mfoita  xr^l^ftf  ^«/^  |^J^« 
!^  Tau^w'^  mj/Jr  J  f  Ar  4iW,  ©r  ajign  9ver  bis  temtf  and  if  his  will  bt  Jtinfed  if  j 
s';  c!1Sfej'  Gfawdyi  Fcnncr  and  Clench  held  dearly^  dut  the  oonCtion  Was 
Ae  cottdi-  broken  \  for  by  this  devife  the  term  is  diipofed  6y  htt  gtft|  which' is 
^^  ^  if*  ^'^  alienation,  and  is  as  ftrong  as  any  other  alienatidh.  But  Pop* 
wfewcu?  ham  delivered  no  opinion,  CraE.  sjo^pf,  6.Trin.36EK«.B.R> 
tun  or  tf-    Barry  v.  Stanton. 

itgnces,  4e* 

mife  the  lands  more  than  &om  y€kr  Myear,  dtes  the  Icafe  to  hc'voitf ;  and  \m  devifed  it  td^M^  fob  «1l¥ 
catered  by  aiTenc  of  tlie  etecutor^  and  all  tha  joftices  beU  ic  k  breach ;  for  a  condiciofr  ihall  not  bo 
taken  fo  ttri£Uy,  that  it  fluU  bt  according  to  the  pracife  word^t  and  if  the  meaning  b^  broken^  it  is  m 
breach  of  the  coodttion«  ipd  jodgment  accordingly.-— «-Gooldib.  1S4.  pi.  14%.  Cole' v.  Taunton^ 
S.  C.  hdd  a  breach.  ■  Ow.  14,  ty  TauntoA^s  cafe,  S.  C.  itlblvadt  that  rtgore  hiri«  C^i»  iy  a  breadi, 
^  it  was  faid  that  it  wu  fery  hard,  according  to  cqni^,  that  the  cftatc  Ihoold  be  loft ;  for  he  iotemic^ 
by  bis  will  to  prefer  his  youngeft  Ibn  to  whma  he  dcvifird  itf  and  not  to  break  the  conditioiii  and  <ii4 
not  think  that  it  was  a«y  bmch  ofit,  ond  fot  thk  caiife  (bmt  doubt  was  made  of  the  caie  \  bvf  after- 
watis  jodgment  was  gh^a  u  aforcfaid.*  ■<  Poph>  10^  S.  C*  a^oig'd  per  tot.  Car*  r  n  S,  p.  by 
Rhodes  J.  OottUftk  49.4n  pi.  lo^   ■■.■■S>  C.  cittd  D.  45.  b.  Maig*  pl»<3. 

D*  I  $1.  a.  28.  Debt  upon  obligation  for  pelrfbrmance  of  covcnantSy  one  was^ 
Jfc '  p"i'  '*^'  '*^  '^'''»  ^^^  4xeeuUrs  or  affigns^  n$r  awj^  otbit  tub^  fiail  iape 
M.  Anofi.  the  ^ate^  or  interefi  in  the  temiy  or  any  part  thereof^  /haU  not  aSen 
s.  P.«.ad  3  tlieir  eftate  without  liancerftbo  lejfor^  but  only  to  bis  wifi  w  cbil" 
th^h^re**-*  rfr^«  i  the  lejfee  devifetb  it  to  his  wtfty  and  makes  her  extcuirixy  who 
ftraint  was  enters  as  legatee^  and  takes  bujbanjy  and  they  alien  the  eftate.  It  was 
not  deter-  the  Opinion  of  3  juftices  the  covenant  was  broken^  (or  the  wife  is 
SeUafcTbe-  ^^^'^^^^'^  ^^"^  aliening  by  exprefe  wotds,  for  it  extends  to  the 
log  granted*  leflee  and.his  affigns,  and  (he  is  affignee.  But  Walmfley  doubted, 
by  the  icf.  becaufe  flie  is  not  within  the  words,  for  (he  cannot  alien-  to  her- 
fee's  eiecu-  f^|f^    Cro.  E.  757.  pL  H*  Pa^h-  4*  Eli«-  C,  B.    Thornhill  v- 

tota  to  one    j».  1  -94    r     ^^  -f^ 

of  his  Tons,    ivtng. 

and  fo  he 

could  not  grant  it  over  without  licence ;  bat  Stamford  and  CatUn  heM  that  he  might,  for  thae  thete* 

Arainr  was  dclerinin  d.— — *-S.  C.  cited  4  Rep.  120.  B«  by  the  repoiterf  wfau  fccms  to  appiovc  of  the 

•pioion  ot' Stamford  and  Cadtn  as  U%|. 

• 

29.  Leflfee  for  years  upon  condition  ^t  if  be  dintifcd  the  fn-- 
miffesy  or  any  part  thereof>  for  more  than  one  year^  then  the  kffir^ 
i5c,  might  enter  \  he  did  not  leafe  it,  but  he  devifedit  tfi  bis  Jin  i  this 
was  held  a  breach  of  the  condition.  Gouldlb.  184.  pL  142.  HjO. 
43  Eliz.  and  fays  that  the  cafe  of  31  H.  8. 45.  rules  the  law  in  this 
cai'e ;  for  a  devife  is  taken  fqr  a  breach  of  the  condition|  and  cites 
27  H.  8.  10.  but  the  reporter  adds  a  quane  if  be  might  not  have 
fufrer'd  it  to  come  to  his  fon  as  executor. 
S.  P.  hxM  30.  Devife  to  A.  in  tail  providtd  not  to  alien  otberwifi  th«ft  to 
accwdingiy  j^fg  foj.  tfae  term  of  any  number  of  years  as  may  be  determinable 

andvsTaTmf-  "r^**  *^  ^^^*  ^^ ^"^^  °^  ^^^^^  perfons>  &c.  and  in  cafe  of  aTic- 

ley,  hut       nation  the  renuinder  over  to  B.     A.  made  a  leafefor  looo  years  to 

warburton  J.  S.  who  nevct  tntred;  PeromnesJ.  pneter  Waiburton  J.  this  b 

Cro."j?6i,  "^  alienation  within  the  provifo  on  which  an  eftatc  may  anle  taB, 

4a.  pt/y.  '  becaufc  A.  who  made  this  leafe  was  but  tenant  in  tail,  and  d^en  the 

^  c«         leafe  is  determinable  on  his  death,  and  fo  the  ifltie  is  not  prqudiced  ; 

and  it  was  not  the  intent  of  the  devifor  to  reftrain  A.  to  laakc  a 

Icafe  which  fliould  determine  by  bis  death,  becaufe  it  couM  not  pre* 

jucfice  the  Iflue,  which  was  wbat  the  dcvifbr  was  taking  care  of » 
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tefides,  if  he  had  annexed  an  exprefs  condition,  diat  the  tenant  in 
tail  ihould  not  make  an  eftate  during  hi$  own  life,  it  would  be  a 
void  condition)  but  Warburton  J*  e  contra.  Mo.  772.  pL  1067. 
Trio.  2  Jac  C.  B.  Lovice  v.  Goddard. 

31.  A.  makes  leafe  for  years  to  B.  L^Jfee  gives  bond  mt  to  alien 
die  iatd  term,  and  in  the  Uafe  is  a  condition  not  to  ajfign  the  leafe 
witbota  confent  of  lejfor  I  the  lefibr  gives  him  licence  by  deed,  and 
upon  this  me  lelTee  aliens  \  the  bond  is  forfeited.    Jenk.  120.  )>L  41, 

32.  A  manor  was  granted  on  condition  not  to  alien  any  part  by 
avfaich  it  ihould  not  immediately  revert ;  a  grant  of  a  copyhold  was 
not  within  it ;  per  Coke  Ch,  J.  RolU  IL  203,  in  pi.  4.  Tiin, 
23  Jac  B.  R.  cites  D.  17.  El. 

33.  Jointenants  upon  condition  not  to  alien,  and  one  releafes  to  ^*  C.  efceif 
the  other,  *tis  no  breach  of  the  condition  j  per  Hitcham  Sexjeant,  Jy^»y™®«* 
Win.  3.  Pafch.  19  Jac.  in  cafe  of  Wafe  and  Pretty.  4X3.2fti<l 

by  Wiacb  /. 
and  Hitcham,  chat  it  makes  no  itptt  for  ickflbe  is  io  hj  leflbr^  and  deed  Co.  Uct.  1S4, 

34*  Committing  treafon  is  no  breach  of  a  condition  not  to  alien;  But  per  Ho. 
per  Jones  J.  Jo.  20.  Hill.  20  Jac.  cites  7  El  D.  243.  Lord  ^  ^-J: 
Arundel's  eafe.  ^f^rt: 

Jonyor^** 
fon  is  an  allcuatlatSon  as  well  at  feoiTment.    Jow  3o.  PafiJi.  |  Cat.  in  Cam*  Sca«G» 

35.  Condition  that  if  A.  obferve,  fulfil  and  accompC/b  the  Iqfiwili 
€fB.  and  (hall  content  and  pay  all  beqikefis  and  legacies  according  tp 
tbe  intent  and  true  meaning  of  the  faid  laft  will.  B.  was  feifed  of 
lands  in  capite^  and  devijed  them  by  his  laft  will  to  C  infeej  and 
gives  diverfe  legacies,  and  makes  D.  his  executor,  and  <nes,  </. 
(ivbo  was  heir  at  law)  enters  into  the  third  part  of  the  land.  ¥jsf 
three  juilices  this  was  no  forfeiture,  hot  per  two  juftices  it  wa$  a 
forfeiture  i  but  ^ey  made  a  general  certificate  to  chancery,  that 
by  the  opinion  of  the  major  part  it  was  no  forfeiture^  and  fo  it  was 
decreed.    Jo.  265.  Trin.  8  Car.  Egcrton  v.  Egerton. 

36.  It  was  iaid,  that  if  leffee  for  years  covenants  with  tbe  lejir 
noft  to  aj^gn  over  his  term  without  the  leffor^s  confent  in  writing^,  anii 
afterwards  without  fuch  cpnfent  devi/es  the  term  to  J.  S.  this  fs  not 
a  breach  of  the  covenant ;  for  a  devife  is  not  a  leafe.  Sty.  483, 
Trin.  1655.  in  cafe  of  Fox  r.  Swann. 

37.  Bond  conditioned  to  perform  covenants^  whereof  one  wir 
to  repay  moneyy  if  the  defendant  or  others  Jhould  fue  or  troubUy  charge 
or  vex  tbe  plaintiff  as  adminijhator  I  adjudged,  that  i?  fuit  inequity 
is  i  fitit  within  the  condition^  and  that  whether  the  fuit  be  for  the 
fame  money  or  not,  ib  it  be  againft  him  as  adminifl  rater.  2  Keb* 
288.  pi.  63.  Mich.  19  Car.  2  B.  R.  A(hton  v.  Martyn. 

38.  Debt  on  bond  to  pay  fue  h  cofls  as  Jhould  bejiated  by  two  ar- 
bitrators by  them  chofen.  Defendant  pleads^  tf&ijc  none  were 
&ted.  Plaintiff  replies,  that  defendant  brought  net  in  his  Mil.  De- 
fonchnt  demurred ;  for  though  if  the  defendant  were  the  caufis  that 
no  award  war  made,  it  was  as  much  a  forfeiture  of  his  bond  as  not 
to  perform  it  would  be ;  yet  here  there  was  a  precedent  act  of  t^ 
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plaintil^s  neceflary  viz.  to  chufe  an  arbitrator)  which  he  ouglit  to 
have  (hewn  before  any  fault  could  be  affigned  in  the  defendant  in 
not  brincring  in  of  his  bill,  and  to  this  the  court  did  incline ;  fed 
adiornatur.     Vent.  71.  Pafch*  22  Car.  B.  R.  Baldwav  v.  Oufton* 

[  162  J  (U.   ft.   2)     For  quiet  Enjoyment.     See   (U.  a) 

pi.  6,  &c. 

Tbei^r.     I.   T^EME  recovers  in  dower  agatnji  lepe.     Afterwards  Icjpe 
rtnty  ex-         J^  leafcs  overy  and  covenants  habend*  Wr.  pacijice  gaudentT  ts'r . 

t^aas  d*onc  ^^^  '*^'  ^^  *^^  ^^^*  ^^  ^^  *^  imUach  £sfr.  but  that  the  affignee  lAight 
^lx\ohtiD^ quietly  have  kc,  the  premiffes &c.  without  any  difturbance  &c.  of 
by  thede-  him,  or  df  any  other  per/ofiy  and  gave  bond  for  performance.  Re- 
M  ^^^g'  L  foly^^  *^  words  (but  that)  depend  on  the  precedent  matter,  and 
1^4  i.'c^.  have  relation  to  the  words  (that  the  leffee  had  not  done  any  zSt) 
• — Dal.  and  are  not  abfolute  words,  and  judgment  for  defendant.  D.  240, 
I'c^^kd*    ?'•  4+'  ^""'  7  ^'**'  Broughton  v.  Conway. 

ttsdg'4  ac-  ' 

cordingly.'  ■  ■      Tenant  pur  autur  ^e  leafed  for  «i  yean,  and  covenanted,  that  btf  had  not  dme  tny 
t^  but  that  the  leiTee  may  ei^oy  it  darin|(  the  term*     Cefty  que  vie  difd  within  the  ai  yrara.     Ad- 
*    i)dg*d-  that  covenant  does  not  lie  i  for  the  word  (but)  refers  the  fubfequent  words  to  the  precedent 
woc^s.    U.  140;  Marg.  pi.  43.  cues  40  £lix.  B.  R.  Peel  v.  Jenrlei. 

7l»  Aparfon  leafed  his  reHory  fqr  3  years,  and  covenanted  tJ^at 

leffee  Jhail  have  ana  enjoy  it  during  thejaid  term  without  expuljiony  or 

.   any  thing  do^e  or  to  be  done  by  the  leffor^  and  gave  bond  to  perform  the 

*faid  covenant;  afterwards,  y^r  not  reading  of  the  articles^  be  was 

deprived  ipfo  fa£fo  by  the  Jiatute  ^13  £//z.     The  patron  prefented 

another^  who  being  inducted  oufiedthe  leffee.     It  was  the  opinion  of 

aU  the  juftices,  that  this  matter  is  not  any  caufe  of  adion,  for  &e 

.  Icflce  was  not  oufted  by  any  a£k  done  by  the  leflbr,  but  rather  for 

nonfeajanccy  and  fo  out  of  the  compafs  of  the  covenant ;  as  if  a  man 

'  be  b6und  that  he   {hall  not  do  any  wafte,  permifiive  wafte  is  not 

within  the  danger  of  it,    4  Le.  38,  39.  pi.  104.  Pafch*  19  £liz. 

C.  B.  Anon. 

3.  Condition  that  B.  (hall  enjoy  a  leaje  of  BI.  Acre  immediately 

after  his  deaths  the  land  being  fown^  rfie  executors  of  A.  take  the 

corn.     It  was  held  that  it  is  no  forfeiture,  ^becaufe  by  law.  the  corn 

belongs  to  them.     4.  Le.  1 .  pi.  i .  Hill.  20  £liz.  Launton's  cafe. 

%,  c.  cited       ^.  The  leffor  covenanted,  that  the  leffee  fliould  enjoy  without  any 

V  R^^rei"^^  /tftiytf /  eviction.    Afterwards,  upon  a  fuit  in^chancery  by  a  ftrangcr 

371, 3™'.    againft  the  leffor  for  the  land  dem]fed,  the  chancellor  made  a  de^ 

fays,  tint    ^fce  agoinfl  the  leffor^  and  that  the  firanger  Jhould  have  the  landy 

c^u^not   *  ^^^^  Hy^^  held,  that  tfie  decree  was  not  any  evidlion  j  for  although 

brdiiturbed  in  confcicnce  it  be  right,  that  the  faid  ftranger  have  the  poffeffion, 

by  that  fuit  yet  that  is  not  by  realon  of  any  right  in  the  ftranger,  paramount  the 

againft  che    ^j^^  ^f  ^j^^  igflj^j^     3  Le.  7 1 .  pi.  109.  Hill.  20  tliz.  C.  B.  Anon. 

iciTor,  ana  •*  '        *  ^ 

lie  took  it,  ,     \     • 

tnat  fuch  a  fuit  is. not  a  breach  of  coTcnant  agsinft  incumbrance?,  becaufe  a  decree  Is  no  incombrance 

unnn  the  land,  but  a  molellaticn  to  the  pcrfon  ;  and  the  1-w  takes  notice  of  iu  ts  in  chancery,  f  r  a 

foibeir^nce   to  fue   in  chancery  is  a  good  confidcrAtion  tu  ground  an  afrumpfit,  and  of  tlvis  cpi- 

I  ion  wcic  the  other  3  judges.  The  cafe  was,  via.  in  afiumpfit,  &c.  the  fjaintid' declared  of  a  dif- 
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tmrft  between  him  and  defendant  concerning  a  fcrriott  cf  tithes  in.B.  and  conc^cnlnga  \TiJI£t  againil 
one  H.  T.  for  18/.  obtained  by  the  plaintlfF  for  the  tithes  of  B.  Me^J^  and  thit  the  dcfendnn;,  ia 
confiierat'on  the  plaimiff*  w mid,  at  his  reqjpft,  acquit  thefaid  H.  i\  from  'he  fuid  iS  A  &c.  and  aU 
arrea'S  of  tithrs^  tec*  dJd  frcmife  to  aHi.tv  the  fi/Le  hay  cf  B,  to  b  the  flight  cftbe  plaintiffs  m  Icorg- 
hjr  *»  tbt  faiii  p^/rtion  of  litbes^  and  that  th-:  pla  nt:ff  \r:>m  thenceforth  ihouU  quietly  re  civo  che 
t'a.7)f  without  'ntemipcJon,  and  alHgned  a  breach,  that  che  defendant  nid  not  permit  iiira  to  receifrd 
tbe  tithes  of  B.  without  any  interruut'.o. ,  bjt  in  f'uch  a  tenn  did  prof et  v. 'e  ttoo  juiti  in  the  Exibcquer 
a^ainfthioiy  ad  damnunii  &c.  The  pLlntitl'had  a  verdict  and  judgment,  ard  upo:i  a  writ  ot  error 
br^jght>  the  queftion  was,  Whether  a  fuit  in  the  Court  ot  hquity  is  fuch  a  breach  of  this  agrcrmcn^y 
as  che  common  law  can  take  •  oc  cc  of  it  ?  .All  the  j..dj'*s  hcli  that  it  was  ;  for  the  law  talcC)  neticc 
of  fuch  foita.     Raym.  370.  Trin.  32  Car.  a.  B.  R.  Hunt  v.  Danvers. 

5.  B.  granted  the  next  avoidance  to  71  and  gave  bond  to  T,  that  [   163  ]  . 
hejbould  enjoy  the  faid  prefentment  without  any  di/i urbane e  or  claim 
tfthefaid  B. — 5.  reteafed  to  B,  his  inter e/is  in  the  faid  advoiufon* 

The  church  became  void.  B.  "offered  to  pin  with  T,  in  prtfenti'tg  to 
the  avoidance.  It  was  heUi,  that  the  obligation  was  forfeited,  al- 
though that  B.  had  a  puifnc  tide  to  it  after  the  obligation  was  en* 
t^rcdinto.     4 Le.  18.  pi.  62.  Alich«  26  £liz.  C.  B.  Bluet's  cafe, 

6.  Condition  to.  permit  the  plaintiff  quietly  to  take^  ^^^py  ond  Oodb.  ss. 
carry  away  corn.     Coming  on  the  land  with  ftaves,  and  forbidding  jJ^'tf'j^^^U** 
him  to  reap  was  adjudg'd  a  breach.     And.  137.  pi.  i88,    Mich,  accordingly, 

26  &  27  Eliz.  Burr  v.  HiggS.  and  fcem*  t». 

be  3.  C  ^^ 
S  C.  cited  by  Raymond  J.  Arg.Raym.  371.  Trin.  32  Car.  2.  h.  K* 

< 

7.  B.  fold  lands  to  P.  and  covenanted  that  B.  and  his  heirs  Ciould 
quietly  enjoy  the  lands  without  any  interruption  i  afterwards  ibme 
iontrover/ies  ariftng  concerning  the  titJcj  they  fubmitted  to  the  award 
cfSir  IV.  C  who  awarded  that  P,  and  his  heirs  Jhou id  quietly  enjoy 
the  lands' iw  tarn  amplo  modoy  as  the  fame  were  conveyed  to  him^  2(nd 
the  truth  was,  that  at  .the  time  cf  the  executing  the  laid  conveyance^ 
the  vendor  Jiood  bound  to  M.  in  a  recognisance  of  boo  L  who  after 
the  conveyance  yw/rf  out  an  elegit^  and  took  the  moiety  of  the  lands  In 
exuution ;  and  in  an  aftion  of  debt  brought  by  the  plaintiff,  for 
non  performance  of  this  award,  it  was  argued  that  ttie  lands  pafl'ed 
with  the  charge,  and  when  B.  covenanted  that  P.  (hould  quietly 
enjoy,  that  covenant  is  a  collateral  fecurity,  and  the  award  tiiat  he 
fiiould  enjoy  xn  tarn  amplo  modo  as  the  lands  were  convey'd  to  him, 

give  him  no  new  title,  for  they  are  not  words  of  ailurance,  for  the  *    • 

alTurance  confiUs  in  the  legal  words  of  palling  an  eftace,  viz.  Dedi, 
concclfi,  ^c.  and  in  the  limitation  pf  the  eftate,  and*  not  in  the 
words  of  the  covenant.  And  it  docs  not  appear  that  there  was  anv 
mtemiption  of  the  vendee,  becaufe  the  execution  by  elegit  was  illegal  i 
for  it  appears  that  M.  fucd  it  by  elegit  4  years  after  the  judgment  in 
t^e  fct.  fa,  whereas  he  Jhou  Id  have  brought  a  new  Jci.  fu.  and  the 
Sheriff  ihould  return,  that  the  cognifor,  after  the  recognizance  had 
infeoiFed  the  vendee,  and  upon  that  return  the  cognife*  inoulu  h^ve 
a  fci.  fa.  againlt  the  feoi^ce.  And  the  court  was  clear  ox  opinion 
againft  the  plaintifE  2  Leon.  20.  ph  34.  Pafch.  27  £hz.  ij.  K. 
Allingtoa  V.  Bates. 

8.  Debt  on  a  bond,  conditioned  M  fufferthe  plaintiff's  tenants  to 
tnjjy  fuch  a  common  \  the  dekndint  pleaded  conditions  perfor,r:edy  the 
phimlff  replied  that  he  did  net  fuffer  A,  B.  his  tenci'it  tc  .'joy  &c. 
^^fj4i  hoc^  that  hi  had  performed  the  condition;  the  court  ntid  v»\s 
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ill ;  for  'tis  no  more  ihaii  he  had  pleaded  before  (vi«.) 

&at  he  did  not  fuiFer  die  tenants  to  enjoy.    GoUib.  62«  pL  2i« 

Trin*  19  Eliz.  Gawen  v.  White. 

Atki.  s6».      9*  K*  Uafid  lands  to  Ji.  for  years.    H.  hy  will  devtftd  the  vfe  and 

1^  <^«      occupatiM  ofihefaii  land  to  his  wiftfo  long  as  Jht  continues  a  widow^ 

SllIauT  ^^if^  died  or  married  tbat  hisfonjball  have  it  \  tL  dies.     K.  by 

S<  C.  adl  *  feoffment  conveys  the  land  to  his  tuife^  and  covenants^  that  from  thence 

jqdaedthit   it  Jball  be  clearly  exonerated  de  onuiiius  prioribus  barganniisj  tttulis 

^J!gj[^yrtrtf<Vy  £^  cliis  oneribus  quibufcunque.     The  wife  marries  and  the 

^iat^t^  fi^  ontefs*    This  is  a  breach,  and  the  whole  court  agreed,  that  the 

kafeby  the  land  at  the  time  of  the  feoiFment  was  not  difcharged  of  aJl  former 

VJ^^^^ rights,  titles  and  pharges,  and  therefore  judgment  was  given  for 

Md  that  it  the  plaintiiF.    Le,  92.  pl^  I20*  Mich.  ^9  &  30  Eliz*  Haming(on 

%m  tb«  in-  V.  Rider* 

tut.  that 

tot  Aould  hold  the  land  fifzh^td^  which  now  «p6n  the  matter  flic  does  not;  bqt  by  the  mairiag* 
^  land  becomes  charged  wtcli  the  leare.— Ow.  6.  Havrrin^ton^s  cafet  S.  C.  and  adjudged,  that  no  ^€t 
4rbieh  the  wiie  oao  do^n  puncha/ing  the  inherkaoce  by  which  *  the  term  is  extsody  ihall  bar  the  pof- 
ihility  which  thp  Ton  had  to  come  upf>n  her  marriage  $  and  that  this  poffibility  of  the  fon  to  have  the 
ft64ufl  of  the  term^  yfhich  ^t  the  time  of  the  feoffment  was  but  dormant  fhall  be  accoonted  a  former 
c||tt|i  uid  belbn  the  ctfveoanty  bccmufe  of  the  will  which  was  befbre  the  covenant,  and  ihall  awake 
xtfod  nntigUtion  htfen  the  marriage.— Gouldlb.  59.  pi.  17.  S.  C.  adipraatur.  Ibid*  6c.  gl.  *• 
8.  C»  and  the  wbolt  couit  agreed,  that  it  was  an  incuraberance  and  not  diichargrd,  and  therelforc  gave 
jodlgmaat  he thr ptointlC— ^» M o.  ^49.  pi*  t93«  Mich.  19  fciis.  Anon,  but  fcems  to  be  S.  C.  cnly 
ftatct  iCt  that  the  wife  after  her  porchafe  fold  it  again,  and  that  flie  then  covenanted  that  the  land 
ms  dUchiffed  of  tU  former  Incnmbrances,  and  gave  bond  for  pcrfoimance  of  covenants,  and  aicd« 
ind  tht  ibn  daiaed  the  term )  and  ic  was  idjodged  in  debt  on  the  V>nd,  tbat  tl)e  poffibility  in  the  fon 
was  a  fbrfhltore  d  the  wi|r*s  bond;  beta«fe  it  was  an  iqcumbrance«— — 10  Rep.  52*  «•  b.  S.  C.  cited 

aCheClu  J.  M bdiudiaed.»..    S,C,  duA  %Sid. i^.         • 

so.  Debt  upon  obligation  by  F.  agj}inft  Q.  ^e  cpndjtjon  |yas« 
diat  if  the  dbligee  may  enjoy  certain  tithes  demifed  to  him  {>y  the 
oefendant  during  his  fermy  againft  all  perfons,  paying  yearly  the  reni 
of  3 1,  that  then^  &c.  to  wnich  the  defendant  faidy  that  the  plaintiff 
£d  not  pay  tbefaid  rent  &c.  Beaumont  Serjeant  moved  diat  the  plea 
U  not  good9  but  \^c  ought  to  (ay  that  the  plaintiff  enjoy'd  the  tithes 
until  fuch  a  feaft^  a^  which  time  (u9h  rpnt  was  due,  which  rent  he 
did  HOC  pay,  for  which  &c«  Quod  curia  conceffit.  4  Le.  94.  pl« 
193.  Mich.  33  Eliz.  C.  B.  Foies  V.  Griffin. 

1.  C,#M  !'•  I{i  debt  on  ^9 W  conditioned  to  perform  covenants  inaleafe, 
|«i«tt.R4p.  whereof  one  was,  that  Uffee  JhOuld  enjoy  ftuh  lands  let  to  bint 
i^Tml  1^^^'fy  ^^^^  •Mout  interrupt iqn^  apd  (hews  fhat  the  defendant^  20 
tin* and  Marcb^  30  £iiz»  had  difiurbed  him^  the'  defendant  fatd  tbat  in  the 
layS^thtthyi^enture  was  iprovijo^  thai  if  hi  pay  10/.  XI  Afarch^  30  Eiiz. 
njT^^  thin  the  indenture  and  all  therein  contained  Jhoula  be  voidy  amdfaidhe 
M  A^ilU  P^td  the  to/,  at  the  day.  If  was  adjudged  for  the  plaintiiFi  for  by 
iSj^^we  the  covenant  brol^ep  before  ^e  condition  performed  the  oWgatioi^ 
25^^^  was  forfeited)  and  i^  is  not  material  that  the  covenants  becomq 
Sal  pUia-  toid  before  tbe  adliop  brought.  Cro.  £.  244^  pi.  2.  l^ichi.  X\ 
ttftogftpftd  wi  34  £U^-  B.  R.    Hill  V.  Pilkihgton.  . 

lyiii     I  ^  1^  P^^S^  o^^  *  ^*^I*  ^^  y^*n,  «  which  were  divers  covenanta,  and  afterwaids  ht 

b00m  «Mi#|^far,mieb]F  the  indenture  became  void,  yet  he  might  maintain  an  aAio^  of  coveaaaC 
he  a  <o«oaiA  t^rate  be^  hi«  «6a-icitdescy.    Cro,  h.  24^.  d«es  Byiowc'i  (;aU«  ^ 
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12«  BmtWny  &id,  if  the  provlfi  bad  hen  thai  upon  the  payment 
of  1/h§  xe/.  as  Will  the  obligation  as  the  indenture  flyould  be  void^  it 
had  peradirenture  been  odierwife ;  for  then  the  bond  was  void  be- 
fore  Ae  action  brought  Cro.  £•  244.  pi.  2.  Mich.  33  &  34  £Uz. 
B.R.    HiU  V.  Filkington. 

13.  A.  made  » leafe  to  B.  of  land  for  years,  and  the  lejfee  gave  ^^*^^}?* 
hndupay  M.  if.  2ol»  for  17  yeai^  if  M.  N.  fhould  fo  long  live,  LjJdged/ 
and  if  hejbatt  or  may  oceupy  or  enjuy  the  Cune,  and  then  the  le£ee  far  it  iscoU 
fwrrendgr^d  the  leafe^  and  refufed  to  make  any  further  payment  of  jj^^^»  •''-^ 
the  annuity.    A.  being  dead,  his  executor  brought  debt  on  the  hftvTenjV^ 
bond,  and  judgment  was  for  the  plaintiff}  for  &is  pvment  is  a  it  daring  tli* 
thine  collateral.    Ow«  ro4«  Trim  3c  Eliz.  Ford  v.  Holborrow.      ti?ne.-^^ 

^  ▼-  ^J  Mo.  597. 

f^.  S15.  S.  C.  adjadfCd  accordingly..  ■  -Poph.  f  o.  fSortb  v.  Holbofw^  S.  C.  adjodgcd  t'«r  ijk 
pUtatitf';  but  if  any  h«d  dtfwitd  tbtfaid  ttrm  hy  t  lawful  tmry^  hy  a  titit  farsmmnh  t^«  ob'igaCion 
ha4  not  been  forfeited  for  any  default  of  payment  after  Utch  entry ;  per  Pophnm.  ■  But  Popham 
laid,  that  if  the  cnndici'^n  hud  been,  that  If  B. '  r  bit  afl&jEf^et,  or  thofe  which  Oiould  occupy  the  laodt, 
iWMid  fay  the  to  1.  and  after  B.  bad  funcnderfed  to  A.  and  A.  did  not  pay,  cbe  obligation  had  been 
folcitcd ;  Ibr  in/uch  cafe  A.  wat  the  par^  who  was  tp  pay  it,  and  he  IhooU  net  t^ut  i^  advaotaga 
«^  the  son-  payment.    Cro.  £•  313. 10 S.  C« 

14*  Debt  upon   obligation  fo  perform  covenants  of  »^  leaie,  4^^*^* 
whereby  the  defendant  had  leafed  to  the  pislintiff  «r  h^uf'e  by  the  ^•''''^'^f^'^c. 
eUmife  and  grants  and  covenanted  that  the  lefie  /bmld  enjoy  it  without  md  lefoK^ 
eviciionj  by  him  or  any  by  hit  procurement*     The  lefie  affi^ned  over  thai  the  a(. 
bis  temu  "  S.  a  Jlr anger  entred  upon  the  affignee^  and  leafed  it  to  D.  Jf^*JJ^*| 
Tlie  afignee re^entredy*  whereupon  D.  brought  ejedtment  tUpirA  ^i^  the 
the  amgnee,  and  recovered  by  verdift.     Popham  inclined  thas  this  c  vnant  in 
covenant  inlaw,  upon  the  words  demife  and  grant,  is  taken  avray '**'» *»3^* 
by  the  expreis  covenant,  but  the  otherjuftices  deliver 'd  no  opinion  ^'^^^g,,^t, 
as  to  that;  but  they  all  held  the  br^^ach  ill,'  for  not  averring  that  S.  fcclndihat 
€ntred  upon  good  iitle^  for  otherwife  there  is  no  caufe  of  a£lion  i  and  **y  ^  - 
Ao' it  be  pleaded' that  D.  recovered  by  verdift,  yet  that  is  not^J^*^^ 
material,  fur  it  may  be  upon  falfe  verdi£l  and  without  title,  and  naat  in  Uvr 
rrfolved  that  judgment  be  entrM  accordingly ;  -but  the  plain  tifi*  had  ^  ohUgu- 
leave  to  difcontinue.    Cro.  E.  674.  pi.  2.  Trin.  41  Eliz.  B.  R.  ft^Ji^^'^I 

14okrS  V.  James.  ing  t  J  per- 

form ail  co- 
venants, grants,  $K,  which  extend  a»  wett  to  aovounts  m  Itvr  as  to  covenants  in  deed ;  And  further, 
tkat  dM  t/H  enytft  covrnant  qualifies  the  generality  of  the  covenant  in  law,  and  reftraios  it  by  the 
motoal  coaient  of  both  parties  chat  it  ih:iU  m*t  cst«nd  farther  than  the  cxprci^i  covenanr,  and  that  it 
was  lately  lb  adjudged  in  the  fame  court  in  Hamond's  cafe.»  ■  S.  C.  cited  by  Vaughan  Cb«  J.  Vaugh. 
yi6        S.  C.  cited  Arg.  5  Mod.  371.-— »8  C.  cited  per  Car.  Lev.  57. 

•[165] 

15.  Leflbr  covenanted  that  Uffee  for  years  mighty  orflfould^peace^ 
ghiy^  quietly  and  lawfully  enjoy  the  premijfes^  without  interruption  of 
him  or  any  other  pcrfon.  In  debt  on  bond  for  performance  of  co- 
venants the  plaintiff  for  breach  aifigned  the  #ii/ry  ofaflranger  who 
had  no  rigbt^  and  the  opinion  of  Coke  and  the  court  was  clearly  for 
Ibe  plaintiflF.  D.  328.  a.  Marg.  pi.  8.  cites  Trin.  4  Jac.  C\  B. 
'  |0.  Debt  was  brought  upon  an  obligation  to  perform  the  cove'* 
naitts  contained  in  an  indenture ;  the  covenant  was  for  quiet  enjoy* 
ing  without  /rf.  trouble^  inurruption^  &C.  The  plaintiff  aiiigned  his 
breach^  that  he  forbad  his  tenant  to  pay  bis  rent  $  This  was  held  by 
the  court  to  be  Qo  bfeach,  unlefi  there  were  fome  other  adi,  and  the 
defendant  pUeUod^  that  ^ after  the  time  the  plaintiff' faid  that  Ise  forbad 

N  J  the 
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'  the  tenant  to  fay  the  rent  to  the  flalntijf,    Brownl.  81.  Trin.  9  Jac# 

Witchcot  and  Lindfey  v.  Nine. 

17.  If  le/pe  for  years  rendering  rtrXj  with  condition  of  re-entry' 
Jhr '  non-payment  of  the  rent^  Udfei  part  for  a  lejs  term  under  a  lefs 
renty  and  covenants  that  his  UJfee  Jhall  enjoy  ivithout  impeachment  of 
hira,  or  of  any  other  occafioned  by  his  impediment ^  means,  procure- 
ment, or  confent,'  dnd  after  he  ne^le^s  to  pay  his  rent^  upon  which 
iht  fifji  lejfor  enteric  &c.     This  is  a  breach,  adjudged  per  tot.  Cur, 
clearly,     i  Bulft.  182,  183.  Pzfch.  10  Jac.     Stephenfon  v.  Powel. 
•  Cro.  J.         18.  Debt  upon  an  obligation,  conf!itIon'd  that  where  the  plain- 
315.  pi.  17.  tiff  had  a  leafe  for   years  from  his  leflbr  of  certain  land,  that  the 
\^Vi  ^R    ^^^  jhould  enjoy  his  land  during  the  lct:fe  'uuithout  eviSiion ;    the 
K  rby  v.  '  hreach  was  alleged  in  the  replication  in  a  recovery  of  this  land  by  A. 
Fanfaker,     by  verdict^  and  Upon  a  good  title  \  The  ifftte  uas^  that  the  recovery 
?-^-**^5?/^"  it'tfj  by  covi^y  and  it  is  found  for  the  plaintifx*;  he  had  judgment, 
xep(/ter adds  which  was  reverfed  in  the  Exchequer- Chamber;  for  A.  might  re- 
a  note,  that  cover  this  land  by  verdidt  without  covin,  under  a  tide  derived  from 
thiiexcep-  ^^  pbintifF  himfelf*  [after  the  obligation  made]   therefore  the 
takfiTin      p-siniiff  OHght  tojhew  that  A*  had  an  elder  title  to  [lefore]  the  faid 
B.  R.  after  feafe  made  to  the  plaintiff.     Jenk.  340.  pi.  95. 

the  verdict 

before  judgment,  and  difallowed  becaufe  the  verdict  had  made  it  good. In  cbverart  by  ai!igRe9 

pf  aJTignee  of  lands  exchanged  the  brtacb  tfjf-gned  -uai  that  aftronftr^  katcn  jus  &  titulumt  d.d  em- 
ter  Sec,  After  verd;6t  it  was  now  moved,  that  the  plaintlft  had  not  fhewcd  a  lufficient  breach;  for 
he  fets  fortH  rh;  entry  oi  a  ftranger  habrns,  jus  Sc  titulum,  bjt  Joih  not  jht-M  ivhat  title,  tnd  it  may 
It  hi  hud  -1  tltit  under  the  ptg'inttff  bimjtlft  oftcr  the  txcbarge  tr.adt ;  and  to  provp  this,  the  cafe  of 
KIrby.  and  Hanfaker  was  ated  in  pcmty  and  of  that  opinion  wa^i  aU  the  court.  3  Mud.  135.  Tiin.  3. 
Jac.  2.  B.  R.  Moffe  v.  Archer. 

J  9.  Covenant;  P.  the  hvjhandofthe  defendant  was  pojfeffed  of  a 

kafe  of  a  farm  called  N.  for  fuch  a  term,  and  covenanted  that  the 

r  •166  ]  plaintiff  and  b  s  wife  Jhculd  enjoy  it  during  the  tcrm^  without  the  in- 

terruption  of  P.  or  his  wife^  and  alleges  the  breach  that  fuch  a  day 

P.  entred  and  oufted  him.  It  was  refolvcd  in  this  cafe,  that  although 

the  covenant  is,  that  the  plaintiff  and  his  wife  /hall  enjo/  it,  and 

the  expufion  is  of  the  piaintff  only^  yet  it  is  good  enough^  and  a 

breach  of  the  covenant,  becaufe  the  hufband  hath  the  fole  profits 

and  poCeffion.     Cro.  J.  383.  pi.  11.  Mich.  13  Jac.  B.  R.  Penning 

V,  Piatt. 

aRoll.Rep.      ^0.  li  OTizh^honnA  that  h^eJhoU  not  continue  fuch  a  fuity   if  he 

62.63.  S.C.  continues  it  by  attorney  it  is  a  breach  of  the  condition  ;  but  if  the  at^ 

4f  S.P.  ac-  ffffney  enters  the  continuance  without  his  trivitx^  it  is  no  breach;  per 

wt^ounta-  Doderid-e  and  Haughton  J.    Cro.  J.  525.  HiU.    16  Jac.  B.  R.  ia 

gue  Ch.  J.  cafe  of  Gray  v.  Gray, 

and  Hiiugh- 

tpAi  but  Doderidge  e  contra. 

21.  A.  granted  to  H,  the  prefentation  to  the  church  of  D.  and 
gave  bond,  that  if  from  time  to  time'he  Jhall  make  good  the  faid  grant 
from  all  incumbrances  made  or  to  be  made  by  him  and  his  heirs^  then^iic. 
The  grantor  died,  the  church  is  voided,  and  the  heir  cf  tht  grantor 
prejentecy  and  whether  this  was  a  breach  of  the  condition  was  the 
qi.'eftion  ?  and  Hobart  Ch,  J.  and  Winch  being  only  prcfcnt,  thought 
Uiis  tortious  prefentation  to  be  no  breach  of  the  condition,  but  tnis 
5  extendi 
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extfnJs  enly  to  lawful  dtjiurhanas  by  thi  heir\  and  by  the  pleading 
here  it  appears,  that  though  the  heir  prefented,  yet  he  had  no  right 
to  prefcnt,  becaufe  hi?  father  had  granted  that  before,  and  then  the 
prcfentation  of  the  heir  is  as  of  a  mere  ffranger.  And  thofe  general 
words  will  not  extend  to  a  tortious  difturbance  by  the  heir  i  but 
Hobart  laid,  that  the  words  ftiall  have  fuch  a  conftruftion  as  if  it 
had  bi*cn  faid,  that  he  (hall  enjoy  the  fame  from  any  a<3:  or  a6ts 
made  by  him  or  his  heir?,  and  in  this  cafe  there  ought  to  be  a  lav/ful 
eviction  to  make  a  breach  of  the  conditPon;  h\it  othertvife  if  the 
co'idltlon  had  been^  that  he  Jhali  peaceably  enjoy  from  any  aSt  or  aSfs 
made  by  him^  or  his  heirs^  in  that  cafe  a  tortious  difturbance  would 
have  bcon  a  breach  of  the  condition,  but  it  was  adjourr.cd  clll  ano- 
ther time.     Win  25.  Mich.  19  Jac.  C.  B,  Hunt.  v.  Allen 

22.  Condition  of  a  bond  recited,  th^t ^copyhold  lands  u^e' to  be 
Surrendered  to  the  ufe  oj  7/.  and  G,  and  their  heirsy  by  J,  S,  at  her 
full  age ;  and  that  G.  Jhotdd  pay  to  H,  33  /.  fuch  a  day^  and  if  he 
did  noty  then  the  fur  render  Jhou  Id  be  to  the  ufe  ^  H.  and  his  heirs  % 
if  therefore  A.  S  at  her  full  age,  Ihould  furrender  to  the  ufe  of  PL 
and  his  heirs,  and  that  H.  and  his  heirs  may  enjoy  the  fame,  then 
the  bond  to  be  void;  the  defendant  p/f^//**^  that  G.  did  not  pay  the  . 
33  /.  and  that  A.  5.  came  to  age  fuch  a  day^  and  after  in  full  i  ourt 
did  furrender »  The  plaintiff  repliedy  that  after  the  furrender  G.  cn^ 
tred  and  expelled  him.  Refolded  that  the  replication  was  not  good, 
becaufe  he  did  notfhew  that  the  expulfton  was  by  titlcy  for  othcrv^'i^e 
the  bond  does  not  extend  to  it.  Cro.  C.  5.  pi,  i.  Pafch.  1  Car. 
C.  B.     Hamond  v.  Dod. 

23.  Debt  on  bond  conditioned,  that  whereas  the  defendant  was 
chcut  to  marry  fuch  a  widowy  who  was  pcffffed  of  fever  ai  goods  of  her 
fiyft  bufbandy  and  his  children^  that  he  would  not  meddle  with  thcTn^ 
Iht  that  /he  and  her  children  fhould  enjoy  them  withont  diflurhancey 
&c.  from  hintj  icc.  The  defendant  pleaded  performance  generally. 
PUintifF  alfigned  a  breach,  that  the  firft  hufband  was  poiFefTed  of 
fuch  iheep  and  good«,  and  that  the  wife  had  them  before  her  (c^ 
cond  marriage,  but  that  afterwards  the  defendant  took  and  detained 
them.  After  vcrdi6t  it  was  moved,  that  the  plaintiiF  did  not  Jheio 
thut  the  bufband  did  any  a^^  or  made  diflurbance^  and  fo  the  breach 
not  well  aligned,  and  of  that  opinion  were  Hide  and  Jones ;  but 
Whitlock  and  Crook  e  contra ;  for  by  the  allegation  and  the  ver- 
dict for  the  plaintiff  the  court  will  intend  it  an  unjuft  taking  and 
detaining,  contrary  to  the  agreement ;  and  Hide  being  afterwards 
of  the  fame  opinion,  judgment  was  given  (abfente  Jones)  for  the  [ 

ElrJntiff.     Cro.  C.  204.  pi  9.  Mich.  6  Car    B.  R.     Crowlc  v. 
)awfon. 

24.  In  confideration  of  132  /.  paid,  the  defendant  7  Alattii  Anno 
9  Car.  1643,  fid  the  plaintiff  ^7//  the  furzes  growing  on  fuch  iandSy 
to  he  taken  before  Mich.  1 635,  and  prcmifed  that  he  f}jould  e^uijtly 
iorry  them  away  withont  dijturbance  \  and  though  he  had  fujffered 
him  to  carry  away  50  loads^  he  diflurbed  him  from  takinj  lOOO  had 
growing  on  the  fame  land',  after  judgment  for  the  plaintiifk  was  af- 
fign'd  for  error,  that  the  plaintiff"  did  not  fct  forth  any  certain  time 
cfthe  dijiurbance^  whether  it  ivas  before  Michaelmas  1635  j  but  rs-* 

fulved 
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iUvcd  per  tot.  Cur.  diat  this  being  after  v^tHEL  19  m  err«)r>  for  it 

ihali  be  intei)4e4  to  be  before  that  time,  otherwife  no  damages 
would  be  given ;  beiides  'ds  not  material  to  fet  forth  the  time  of 
the  difturbance,  becaufe  'ris  collateral  to  the  promife ;  and  (b  the 
judgment  was  affirm'd.  Cro.  C*497»  P^*  '-  P^cl^-  14  Car.  B.  R. 
liall  V.  Marihall. 

25.  Where  a  man  covtnants  that  be  has  ^9wer  to  grants  and  that 

the  grantie  Jhall  quietly  inj^yfrm  anj  claimtng  under  bimj  thofe  arc 

(wo  diftind  covenants^  and  the  firft  is  general,  and  not  qualified 

by  the  fecond  -,  per  Hale  Ch.  J.  to  which  Wyld  agreed ;  for  one 

goes  to  the  title,  and  the  other  to  the  pofleffion.     f  Mod.  101.  pF, 

$.  Mich.  25  Car.  2  B,  Rr  in  cafe  of  Norman  v.  Forffer. 

«  Mod.  26.  Affumpfit  in  confideratbn  the  plaintiff  ppmifed  to  pay  the 

013.  Major  defendant  fo  much  yearly  for  ^  years^  for  fuch  a  thing,  he  promiCbd 

r  c^^d    '^Z'^'  *""  barmUfs  concertiing  the  pojfeffion  of  it,  but  that  fuch  a  oftf 

this  h^ni    had  evicted  birn^  and  the  defend^t  had  qot  ^ved  him  harmle|*j!. 

after  a  ver*  jffter  verdi£i  for  the  plaintiff  fV  was  mvuedthat  tt  is  ms/bew^  that  bt 

^^*  .*?^    was  evi^ed  hj  titte,  and  a]|  fuch  covenants  extend  only  againft  law-> 

Sff  fotlng    fol  tithes  and  eviifion  \  bi#t  per  Cur.  this  agreement  was  only  quoad 

ft>nh  in  his  the  poffeflton,  andjudgment  fqr  the  plaintiff.     2  Lev.  194.  Pafcb* 

i^cUradoa  jjQ  ^^^^  2^  jj^  R^  Gregory  v.  Major. 

4ifturbcr 

BecovcrM  per  todicUuD  Cvris^  the  co«rt  wne  all  of  opinton  that  }ud|iiie3it  ihoold  be  ^yca  for  th^ 

^aintift^  « 

•iLev.ia<.  ^7*  Covenant^  &c.  upon  articles  of  agramittif  wbertth  the  de-y 
Buclci-y  s.' fendant  covenanted  in  behalf  of  M.  (a  Jirangerl  that  the  plaintiff 
WiUiaint.  ji^o^ld  quietfy  enjoyfor  a  year  a  tenement  calkd  the  Saknu(rfl>^  except 
fc"l?in^'  <w  clojej  parcel  rfthe  premijes^  to  one  E.  K.  The  breach  affigned 
C.  B.  the  was,  that  K.  brought  trefpafs  againji  the  plaintijf^  and  recovered  daz 
s.  C.  fays  ^ages  and  eojls^  &c»  The  defendant  pleaded,  that  he  did  not  break 
?oVwi?not  *»*  covenant  ^  After  a  verdiil  for  the  plaintiff,  it  was  infifted  that 
^1^6^  h^  it  did  not  appear  that  K.  pad  upon  a  titUy  and  it  was  fefolved  bv 
caule  the  ti-  Powel  and  Ventris  (abfente  the  Ch*  Juftice  and  Rokebv  doubting; 
**^u?d  Mt  be  ^'^'^  ^^  declaration  was  ill  for  that  reafon  \  for  the  articles  amotrnt- 
f^ppofi^  to  ed  to  a  leafe,  tho'  by  a  ftranger,  becauie  he  a£ied  in  behalf  of  the 
be  under  the  o^ncr  of  the  land,  and  it  inall  be  taken  that  he  had  authority  to 
Sl*'"^  ^  demife>  and  it  appears  he  intended  it  a  demifey^  for  the  part  except* 
dcc?irPrion  ed  is  mentioned  to  be  a  dimifEooe  prxdifta ;  But  if  it  were  a  col- 
being  that  lateral  covenant  by  a  ftranger,  it  would  be  bard  to  extend  it  to  a 
K.  had  tide  iq^^jquj  entry.  This  is  no  covenant  exprefs  againft  K.  he  bejng 
m;.d«**to"him  Only  mentioned  for  the  part  excepted  and  to  have  been  tenant  of  the 
before  the  premiffes,  and  fo  the  principle  judgment  was  ftay'd^  Vent.  6i. 
•rticie^made  ?^  j         y^T.  and  M.  in  C.  B.    RaflUeigh  v.  Williams. 

«>  the  plain-  •  *•  •     •  *' 

tfie' title  derived  ftom  whom  it  will,  yet  it  bctng  before  the  articles  made  with  the  plflntifT,  the  cwt- 
aart  is  broM  teccwl.rg  ro  the  cale  of  Prodor  v.  Newton,  Trim  >3.  Car.  ».  B.  R.  Rot.  856.  wherr, 
•pon  »  bleach  aflign'a,  a«  Here,  iudgment  wm  given  for  the  plaintiff;  the  nil  of  which  ^as  brought 
inco  court,  and  upon  view  thereof  •tUi  aivera  jnotions,  jiKlgiiieiit  waa  given  lor  the  pUiotifi  j  \^mn^ 
9  coooiei  foe  the  plaintifii 

[  168  ]       a8.  Condition  that  J.  or  his  heirs^  or  afftguSy  Jhatt  re-conyey  to 
B.fucb  land  in  fee*  J.  devijis  to  C.  (an  infant)  in  taily  remainder  to 

A  &e 


D>  the  condition  is  brsken ;  contra  if  the  land  hsAJefcended  to  C* 
i<ing  an  infant^  becaufe  this  had  been  an  ad  in  law.  Ld.  Raym. 
Rq>.  I  la.  Mich.  8  W.  3.  Hulbcrt  v.  Watts  &  Ux% 

29.  In  covenant  fbir  quiet  enjo^ent,  the  plaintiff  afftpud  a  6Mod^i]aw 
kremch  that  the  leffir  intend  upon  btm^  end  tmfted  him  out  of  Ac  ^^*  ^  ^ 
premiles.    The  defendant  tUads^  that  be  tntrtd  t9  diflrainfar  rent  y,^  '*" 
in  mrrettr^  abfjue  h$c  that  hi  outlid  him  dipramijfis.    Plaintiff  de** 
munr^di  becaufe  if  he  had  oufted  him  of  any  part»  be  h^d  good 

caufe  c£  afiion^  and  therefore  fhould  have  traveHed  diat  he  oufl^ 
ham  of  the  premifeSy  or  of  any  part  thereof*  But  per  Cur.  the 
plea  ia  well  enough ;  for  if  ihi  plaintiff'  will  join  ijffia  on  fhi  matter 
ofibi  travirfi^  andprovi  tbi  ouftit  of  any  tart^  tbi  ijfui  will  be  for 
himy  and  they  took  a  divirfiiy  bitwan  pUading  tbi  general  ijjite  at 
in  debt,  for  there  you  muft  plead  non  debet  nee  aliquam  in£  par* 
ceUaoi,  and  pUading  afpfcial  iJJite  as  this  is*  2  Salk.  699*  pL  5« 
Pafch.  X  Ann.  B.  R.  White  v.  Bodinanu 

30.  In  the  ajjignif^  a  breach  of  condition  for  quiet  enjoyment  a 
particular  a^  m^  be  ftawn  by  which  the  plaintiff  is  interrupted, 
oiherwife  it  is  ill.  Comvns's  Rep.  228.  pi  126.  Mich.  2  Geo.  i« 
C.  B.  Anon* 

(K.  a)     Condition  to  perform  Coycijants.     [To 

what  }t  flial}  extend.! 

[i.  IF  a  man  leafes  a  manor  by  indenture,  aecept  fsrtaiiiparcit rf^^-  SSI- 

•*  land,  and  in  the  indenture  there  ye  feveral  covenants  to  ba  adtS^'d^' 
performed  of  die  part  of  the  leffee,  and  after  the  UJfe^  for  furtbif  iwcach.  bS( 
ftcnrity  binds  bimf/lfin  an  obligation  to  pirform  all  tho  cevenants^  ar^  by  Po^^am 
tulesy  and  agnemints  contained  within  q  pair  of  indintuns^  and  names  jj^)?  ^^2e  » 
tbe /aid  indentures  J  2nd  after  the  le//ie  enters  the  land  excepted^  yttwwj.w^^m* 
this  is  not  any  breach  of  the  condition^  for  this  land  excepted  is  not  ">^»  ^  ^ 
Ipfed,  and  fo  as  if  it  had  no(  been  named,  and  therefore  it  can-  !^t  *a»! 
not  be  intended  an  agreement  to  be  performed  on  the  part  of  the fmdvjs 
leflee  within  the  intent  of  the  indenture.    Paich.  41  £liz.  B.  R.  bo*  ^^^  ^  »^ 
tVirccn  dame  Ruffil  and  Gulwi/l  adjudged, J  ^^ th^* 

drmaiva. 
Cro.  E.  657.  pL  t.  S.  C.  held  accoidlngly  hf  Popham  n4  fe^atry  bot  Gawdy  c  contra ;  and 
Popham  upon  its  being  moved  at  another  time  laid,  that  he  had  coDferr*d  with  ^  other  Jofticct,  %mi 
the  greater  part  of  them  agitcd,  that  this  exception  is  not  within  the  indent  of  the  condition,  and  the 
bond  oot  foT^itf d  by  this  difturbance  ;  wherefore  it  was  ad|iidged  for  the  dffeadaot.  Aad  Pephani  acd 
Fenner  held,  that  an  extenhn  cfa  tking  dt-bvrtf  wbUh  /efftr  had  hh  hef^rtf  mt  m  way.  cem^^Mf  ftc. 
that  :s  an  agietment  of  the  Icffcc'ii  that  he  ihall  have  tiM  Mofit,  and  m  fuch  cafe  a  «tUlorbaoce  wiU 
ftrfeh  the  obligation,  for  theie  the  leHor  has  an  intereft  in  wt  thing  eaccpted.  ■  .  S.  C.  cit  d  II 
Kep.  5c.  b.  51.  a.  aa  adjudged  that  the  word  (framija)  (hould  not  extend  to  the  thii^  excepted,  but 
jfc  rfil  one  in  eOta  as  (fr^edemiJ/a.J^^'^S,  C.  cited  accordingly  by  Coke  Ch.  J.  RoU.  Kep.  xo?.«»~ 
S.  C.  cited  flob.  376.——^.  C.  cited  Show.  388.  in  cafe  of  Bufh  v.  Cok^..  ■  ■  ..i  Saik  J96.  pi.  t, 
dtes  S.  C.  and  the  cafe  there  was,  via.  By  iodentore  H.  lujstl  0  bottfe  txttfting  svfo  ntms,  and  fret 
Mege  i§  them.  The  lefee  flfftrntf  and  the  affiinee  di/lufhi  the  !eji^  m  the  paptx*  rhereto,  and  for 
ihli  dianrbaoce  the  Icflbr  brought  orvenant ;  ct  per  Cur.  the  aAion  lies,  'ihe  ^ivtrfitj  1%  this  }  if 
the  diihirbancc  had  been  in  the  chambeis^  it  is  plain  then  no  aftion  of  covenant  woula  have  lain,  be. 
caufe  it  was  excepted,  and  fo  not  dcmifed ;  aliter  where  the  leflfet  agrees  to  let  the  leflbr  have  a  thing 
•at  of  the  demifed  premiflcs,  at  a  way,  common,  or  ocher  promts  apprender  j  in  fuch  cafe  covenant 
V^\  for  the  diAnrbance.  Cites  3  Cro.  657.  aad  Mo.  55^  And  this  covenant  goes  with  the  t->e. 
f  rat,  apd  biacis  |hs  a^nec.    judgment  pio  qierV.       '^^ow.  3I8.  ^uih  v.  Coles,  :>.  C.  adjudged  f'T 

(he 
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the  plain tiflr.—i^*Carth.  231.  S.  C  refolved  per  tot.  Cur.  that  this  exception  amounted  to  a  referrs* 
tion,  it  being  a  thing  nnvfy  created^  and  not  in  elTe  before,  tix  a  way  or  palTage.  Now  *  upon  a  re* 
fcnrat'lon  an  adion  of  covenant  Will  lie,  as  where  rent  is  refer\cd  covenant  will  lie  upoa  the  words  of 
refervation,  without  any  exprcf<  words  of  covenant,  and  the  plaintiff  had  judgment. 

•1169] 

[2.  If  a  man  leafes  for  years,  rendring  rent^  payable  at  Michael'  . 
masy  and  at  the  Annunciation^  upon  condition,  that  if  he  does  not  pay 
it  upon  thefaid  fcafti^  or  within  1 4  days  after^  that  it  fliall  be  lawful 
for  him /0  re-enter  \  and  the  lejfee  binds  him felf  ui^on  coniUlion  to 
perform  the  -covenants  and  agreements  of  this  leafe ;  and  dien  the 
leffee  does  not  pay  the  rent  at  the  feajls^  but  [pays  it]  after,  and  within 
the  14  daysj  yet  the  condition  is  forfeited  ^  for  the  condition  in  the 
leafe  is  not  part  of  the  refervation.  Mich.  13  Jac.  B.  between 
Middleion  and  Ratcliffe^  per  Curiam.] 

3.  A.  by  deed'poit  reciting^  that  whereas  he  was  pojpffed  of  certain 

lands  for  a  certain  term  by  good  and  lawful  conveyance^  ajfigns  the 

fame  to  y.  S.  with  divers  covenant s^  articles  and  agreements  to  be 

performed  on  the  ,part  of  A.     The  quedion  was,    if  the  words 

(whereas  he  was  &c.)  be  an  article  or  agreement  within  the  mean* 

ing  of  the  condition  of  a  bond  given  to  perform  8cc*    Gawdy  held 

that  it  was,  and  Clench  faid  that  againfl  this  recital  he  cannot  fiy 

that  he  has  not  any  thing  in  the  term.     And  at  length  it  was 

clearly  refolved,  that  if  A.  had .  not  fuch  intereft  by  a  good  and 

lawful  conveyance,    the  obligation  is  forfeited,     i  Le.   pi.  164^ 

122.  Trin.  30  Eliz.  B.  R.  Severn  v.  Clerk. 

Yelv.  to6.       4.  In  debt  on  bond  to  perform  covenants,  payments  &c.  the 

Briftowe  V.  defendant  faid,  that  he  for  1 10 1.  had  enfeoffed  the  plaintiffs  with  m^ 

adjudged    '  P^ovifo  that  if  the  defendant  paid  fuch  fums  at  fuch  a  day  the  feoffs 

that  the*     mcnt  to  be  void^  and  that  he  might  re-enter^   with  covenants  to  fave 

word  (pay-  hgrmkfs  from  incumbrances,    and  make  further  ajfurances  ;    and 

SI'condi"    ^^^^  ^^  ^^^  performed  all  covenants  Sec.  on  his  part.     The  plain- 

tion  of  the  tiff  affigned  a  breach^  that  he  did  not  fay  fuch  fums  at  fuch  a  day 

Dbiigatian     according  to  the  provifo  5  refolved,  that  in  as  much  as  there  is  not 

«*ali!l^  onlv  ^"y  covenant  to  pay  that  lum,  it  is  a  provifo  in  advantage  of  the 

to  fuch  pay-  feoffor,  that  if  he  paid  the  money  he  fhould  have  his  land  again, 

mcnts  com  and  it  is  in  his  eUSiion  to  pay  the  money  or  lofe  the  land'y  and  io  the 

Swd'trarc*  conftdcration  of  the  bond  does  not  extend  thereunto,  but  only  to 

compaiiary   perform  Other  ccyenants,  as  to  fave  harmlefs  &c.     It  was  refolved 

tothcdc-    againft  the  plaintiff.     Cro.  J.  281.  pi.  i.  Trin.  9  Jac.  B.  R« 

^^^  B"f"«  V.  King. 

wile  J  and 

the  neglect  of  the  paynaent  afTigned  for  bi^ich  being  in  its  own  nature  voluntan',  either  to  he  paid 
bv  tlic  ce.cridant  or  not,  to  which  the  conditjon  of  the  obligation  cannot  by  any  reafjcAble  cunftiuc- 
t.cn  cxt  nd,  judgment  was  given  agiinft  iJic  pla:ntift'j  quoo  nota.     YeJverion  was  of  vounfel  with  the 

plaintilf. Bniwni.  ii).  S.  C.  in  totidcm  verbis —Bulft.  156.  Brifcce  v.  Knljjht.  S.  C  held 

accoidir.jly  per  tot.  Cur.  ;:nd  juagmcrt  againft  the  pUintift'.  S.  C.  citei  a  Lev.  126  Mich.  26 

Car.  2.  b.  K.  where  the  cale  was,  that  in  a  hvici  for  perforniance  of  all  covrnjnts  and  conditions  in 
uxi  iuitncuic  of  inortrajje  was  a  //-•^•.jc,  ti^t  if  iln-  mortgagor  paid  tb'  money  at  the  day  the  tmrrga^e 
£>cuiti  It  o.d.  Breach  wjs  aihgred  f.»r  non-pjjnurnt  at  the  day.  It  was  moved  that  th;a  was  no  foi^ 
tcjlurc  <.f  the  bend,  but  of  the  cllate  onK,  ana  nut  this  conaiiicn  was  for  the  mortgagor's  benefit  to 
huvc  hU  elt^tc  a;;ajn  on  \  :'ymcntoi  tne  monej ,  but  not  v>  onnpil  him  to  pay  it  j  And  or  this  opinion 
w;s  HjU,  t>ut  'J  wilden  contra,  anu  be  Cilcd  of>r  WciVi.TiM>K*5  cjIc.  HJil  at  Car.  i.  B.  R.  to  be  fo 
£wjud£:o,  ani  at  anocncr  d.y  brouj^hi  the  rfcotd  of  the  cafi*  into  court,  wl>crtuPon  Hale  mutata  opi- 
nioiic,  ^ave  judgment  f>r  the  ]lsiniiir.  a  Lev.  116.  Mich.  36  Car.  a.  B.  R.  '»omlin»v.  Chandler. 
_  «  jvetv  ^^7.  pi.  79  '1  oon  s  V.  Chanc.U'r,  S.  C.  the  dffendant  pleaded  pei  furniance;  the  plainttiF 
^iiii^ncU  biCAvi:  in  Uwn-paymentj  the  defendant  lejoincd,  that  by  the  nun <pi«^ mcnt  he  was  to  iufe  hi« 
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« •hndy  -tnd  the  court  held  this  a  departure,  «nd  the  oioney  li  due  by.  the  hood^  though  the  land  it  to 
b^  forfeitei,  and  judgment  for  the  plaintiff*  .  ■  ^  ■  Ibid.  394.  pi.  90.  Jr'.  C.  Twjfden  J.  cited 
Hill.  11  Car.  I.  of  a  Icafe  to  be  void  on  non  payment,  and  adjudged  for  the  defendant,  becaufe  the 
bad  was  to  be  loft  by  the  non  payment*  Wetlbrook  v.  Print,  and  conceived  judgment  ought  to  be  for 
the  d-fendint,  which  the  ourt  a^^ecd.  Ibid.  454.  pi.  23.  Pafch.  27  Car.  2.  B.  R.  the  S.  C.  ad" 

3a:igrd  for  the  defendant  nifi }  And  per  Cur.  if  it  were  a  condition  in  the  deed  fpccially  recited  in  the 
bjnd,  though  there t>y  the  mortgage  is  forfeited,  the  bond  is  fo  too  upon  non-performance;  but  bein§ 
(.cosrally  to  perform  all  covenants,  conditions,  &c.  according  to  Brifcoe*s  cafe  and  Br.  Conditions  195. 
It  binds  only  to  fuch  as.  are  compulfary,  and  not  to  fuch  as  are  at  the  party's  election  to  do  or  not.        ■ 
Ibii.  460.  pi.  3  J.  i3.  C.  adjudged  for  the  defendant  unlefs  the  plaintiff  dil'continue* 

5.  In  debt  upon  an  obltgaiton  with  condition  to  perform  ccvenants  [  170  *] 
in  an  indenture  of  Uafe^  the  defendant  pleads^  that  afler  and  before 

the  original  purchafedy  the  indenture  was  by  the  ajfent  of  the  plaintiff^ 
and  the  defendant  cancelled  and  avoided,  and  fo  demands  judgment 
if  a^Kon,  and  feems  by  Coke  clearly,  that  the  plea  is  not  good 
without  averment  that  no  covenant  was  broken  before  the  cancelling  of 
the  Indenture.     2  Brownl.  167.  Pafch.  10  Jac.  C.  B.  Anon. 

6.  If  an  obligation  be  for  performance  of  covenants  in  a  grant  Raym.  17. 
which  is  voidy  the  covenant  and  obligation  are  both  void ;    and  ?^S'***ij'^''' 
judgment  accordingly.    Lev.  45.  Mich.  13  Car.  2.  B.  R.  Capon- defendant, 
hurll  V.   Caponhurlt. 

7.  Condition  of  a  bond  v/^ls  for  performance  of  covenants  in  a  leafe  Saund.  ^. 
it  a dwellinZ'houfe  to  an  aiien  artificer.     The  court  held  the  bond  ?*^'  ^'^[^ 

•',,-**,'.,.  /  -f    y       \      r    \        donotob- 

void,  for  when  4  bond  is  to  perform  covenants,  if  tne  leafe  be-  fijfvc  s.  P- 
comes  void  by  any  mean?,  as  by  releafe,  furrender,  &c.    the  bond  there.—* 
is  void  alfo  ;   and  it  would  be  abfurd,  that  when  the  ftatute  32  H.  *  *^^!*  "^' 
8.  cap.  16.  makes  the  leafe  void,  and  fo  deftroys  thecontrad,  that  Jdjul^i^d  for 
yet  the  bond  to  inforce  payment  of  the  rent  fhould  remain  good  j  the  dcicn- 
and  judgment  for  the  defendant.     Sid.  308,  309.  pi.  19.  Mich.  ^*"^* 
18  C5ar.  2.  B.  R.  Jevons  v.  Hardridge. 

8.  The  defendant  in  confideration  of  ^oo  L  lent  him  by  the  plain^ 
tiffy  granted  his  lands  to  Urn  for  99  yearsy  if  G,  fo  long  livcy  pro-' 
Vided  if  he  pay  60/.  per  an?ium  quarterly  during  the  life  of  G,  or 
400  /.  within  two  years  after  his  dcathy  then  the  indentui  e  to  be  void 
with  a  claufe  of  re-entry  for  nonpayment y  and  gave  a  bond  for  ter^ 

formance  of  covenants,  payments  &c.  In  debt  on  this  bona  the 
breach  aiEgned  was,  that  30/.  for  half  a  year  was  not  paid  at  (iich 
a  time  during  the  life  of  G.  Upon  demurrer  the  court  inclined, 
that  this  adion  would  not  lie  on  this  bond  in  which  there  was  a 
provifo^  but  no  exfrcfs  covenant  to  pay  the  money,  and  therefore  no 
breach  can  be  afligncd.  2  Mod.  36,  37.  Pafch.  27  Car.  2.  C.  B. 
SiifflSlJ  v.  Balkervill. 


(Y.  a)    [Where]  the  Condition  is  tofave  hartn^ 

Icfsy  &c. 

[l.  iN  an  action  of  dclt  brought  hy  A.  againfi  B.  in  which  C.  andtioh,  a6g^ 

*  D   are  bail  (ox  B.  if  the  plaintiff  hath  judgment  againil  B.  V°;P''3S5' 
and  the  bail,  and  after  C.  one  of  the  bail,  gives  fecurity  to  A  for  oll^^^fj^l^ 
the  money  due  to  biw;  and  in  coftfideratlon  thereofy  A.  promifcs  C.  that  plaintiff, 
he  may  take  execution  again/}  D.  tlie  other  bail,  and  that  he  will  not  contra  to  the 

releafe  "P*^^  ^^ 


t7o  (tohhmtt* 

1f«tM;tie-  rilii^  him  wHhmt  He  t^ffini  ofC  upon  which  dpfdcunip.  fy  6$ 
^^  5^^    taken  in  execution^  uid  after  A.  reUafes  hint  out  of  execution,  and 
canted?    themlpon  D.  is  bound  t§  Ai  in  an  obhgation^  of  iiriiidi  the  condi* 
fMcibkand  tion  IS  U  favi  A.  hatmUfi  of  all  aifions  and  damages  which  may 
■PJ*2*' *"-  arife  upon  the  relcafs  of  I>.  out  of  esoccutiori,  then  being  in  execu* 
tal^hmn'^  tion  at  the  fuit  of  A.  from  all  perfonis  that  may  trouble  him  concern- 
r-^-A.^^  ing  die  (aid  releafe,  and  after  C.  brings  an  a£fion  againfl  A.  fir  tba 
•  Fol.4i».  bnacb  of  his  promifey  (^)  and  recovers  his  damages.  This  is  a  breach 
^*^^*-^  of  the  condition,  for  tne  condition  is  not  to  be  intended  bj  die  words 
a4m!«^°**  of  the  damages  onlv,  which  dircSly  arife  upon  the  releafe,  but  ta 
whkhmisht  ^^  Collateral  a^  dehors^  as  to  the  faid  promife.     Hobarfs  Reporft, 
•rife,  not     cafe  353.  between  tyilden  and  Wilkififon.'] 

V|Mm  tbe 

fcteare  alo«ey  b«t  upon  Ibme  eittraal  and  coHattrjl  tbing  bdides  th^  releafe^  arid  yet  bf  meana  antf 
•ccafion  oTche  releafe ;  fer  the  words  are,  tp  (in  barskfefi.  On,  from  all  parfjiu  *  that  might  trouble 
ftim  concerning  the  (aid  releafie;  and  do  other  perfon  could  moleft  or  trouble  him  for  Che  cekafcof 
bk  own  debt  only,  wherein  no  man  could  have  to  do  but  by  meaoi  de-bor»» 

♦[171], 

Br-  Condi-  2«  If  a  man  be  bound  to  keep  me  without  damage  againfi  aU  men^ 
o^i^cktt  ^"^  condition  is  void,  and  e  contra  if  it  was  agauift  a  man  certain* 
$.c.forit  Br.  Condidonsi  pi.  150*  cites  8  £•  4.  la,  13. 

Hinaman« 
■or  tmpofiible* 

• 

3.  In  covenant^  the  defendai^f  had  leafed  to  the  plaintiff' the^  manor 
of  D.  for  20  yearsy  and  granted  by  the  indenture  that  be  would 
acquit  him  of  alt  charges  ijfiiing  out  of  the  faid  manor  during  the  tenn^ 
and  after  by  parliament  the  tenth  part  of  the  value  of  the  land  was 
grAttted  to  the  kingy  and  not  the  tenth  part  of  the  ifftus  of  the  landy 
for  then  per  omnes  the  leflbr  fliall  difcharge  die  leflee^  and  by  all 
except  Brian  the  land  is  charged  by  reafon  that  he  may  diftnun  in 
the  l^id  for  the  tenth  part  of  the  value^  and  may  diflErain  for  his 
debt^  contra  of  a  common  perfon ;  but  Brian  e  contra,  and  that 
the  land  is  not  charged,  and  there  is  a  ereat  diverjhy  between  diofe 
words,  ijfues  of  the  landy  and  value  of  the  land\  for  by  the  iflues  of 
the  land^  if  a  man  be  bound  to  render  them  he  fhall  pay  the  dune 
ifilxes;  contra  where  he  is  bound  to  pay  only  the  value.'  Br» 
Covenant,  pi.  30.  cites  1 7  E.  4. 6. 

4.  A.  and  B.  were  hound  to  J.  S>  in  15/.  and  y*  JN[  was  botmd 
to  the /aid  A.  and  B.  upon  condition  to  acquit  /^rmaeainft  the  laid 
J*  S.  and  after  %  S*  re  leafed  to  A.  and  B.  the  faid  i^Zby  the  labour 
of  the  faid  J*  iv.  this  is  a  good  performajice  of  the  condition ;  |>er 
Townfend  and  Cateiby,  &  non  negatur,  Br.  Cohdidons,  pL 
237.  cites  I  H.  7.  30. 

5*  The  defendant  fold  lands,  and  covenanted  to  fave  the  fiendee 
harmlefs  upon  reque/l*  It  was  faid  Arg.  that  if  the  land  was  etfier^ 
wards  extended^  before  any  requeji  made^  that  this  was  no  breach  of 
dl^e  covenant,  bccaufe  it  was  by  the  negligence  of  the  plaindff  him** 
iclf.    Mo.  189.  pi.  338.  Trin.  27  Eliz.  JB.  R.  Anon. 

6.  A.  made  a  leaje  to  B.  for  life,  and  covenanted  for  himfelf  and 
his  heirs  that  he  would  fave  the  lefTee  harmlefsyr^m  any  clainm^y 
by^  fronty  or  under  him  \  A.  died,  and  his  wife  recovered  in  dowgr^ 
aiid  tbtf  Idfec  thereupon  brought  covenant  againft  the  heir,  wdf 

adjudj^ 
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&>^u(!»M  fot  B.  becaufe  the  wife  Clatm'd  under  her  liufBanci,  t^tio 
was  the  covenantor ;  but  i/fl^  had  teen  the  mother  of  A,  the  tejfsr^ 
it  had  been  otherwife,  becaufe  her  claim  would  not  be  from  or 
under  A.  Godb.  333.  pi.  42^.  Trin.  21  Jac.  B.  R.  Anon; 

(Z.  a)     How  the  Condition  ought  to  he  performed^ 
when  it  is  to  keep  him  without  Damage* 

[u  TF  it  be  to  fiive  him  harmlefe  from  J.  S.  if  J.  S.  after  fays  to  ll\^f' 
-■-  him,  that  if  he  goes  to  bis  bonfe  be  will  beat  hifOj  by  whic\\  i65.*citet 
menace  he  dares  not  go  to  his  hoUie  about  bis  bullneis,  the  obliga-  s*  ^  ^^^'^ 
tion  is  forfeited*     18  E.  4.  28.]  'tyTpt^' 

cited  {  Rqi.  14.  a.  U  heia  by  Briin  and  Uttletoa.*-*^.  C.  cited  Ar^.  3  Bulft.  134.  aad  DodciJge  J. 
fall,  that  the  matter  it  well  debated  in  that  cafe.  iS.   C.   cited  a   Bulft.  94  and  105^  (S^S*) 

— — 5.C.  cited  Cro.  J.  340.  in  pi.  5.  ■  The  cafe  in  Br.  CondicionS|  pi.  165.  is,  via.  In  debt  a 
man  is  bouoJ  to  fave  N.  harmlefs/rmif  an  Mgathn  In  which  be  is  hound  to  kV,  S.  and  after  ff^.  S* 
tmtght  debt  againft  N.  by  which  iV.  Ifrought  debt  ngainfi  bis  obligor ^  becaufe  he  ic  not  faved  harmlcfii^ 
liii  tSe  defendant  pitjded  (^^aod  non  damnijicatus  eft ;  and  the  plainti^'  faid|  that  W.  S.  brought  the 
a^n  agauul  him*  by  reofon  wnereof  he  durft  nat  go  about  his  buiinefs,  by  which  he  was  dam.ii!i:d  ' 
ui  per  *  Ch«ke  J.  be  is  not  damnified  \  for  if  eapkas  b:  awarded^  and  be  be  not  arr^ed,ht  is  noC 
dawiiiied.  Conua.  per  Bnan  and  Littleton,  and  that  die  obligation  is  forfeited  for  the  not  farij^ 
h.m^om  the  fuit,  may  be  at  a  loTi  by  die  terror.     Quaeve.    Br.  Condidons,  pL  165.  cites  18  £.  4. 17. 

[2.  If  the  condition  of  an  obligation  be  to  perform  an  awards  Cro.j.339. 
which  is,  that  the  obligee  Jlaret  acquittatus  drqualibet  materia  con-  f|\  j*  ^  ^ 
tained  in  a  bill  in  chancery  that  the  obligor  hath  depending  againft  ingii  "tnj  " 
him^  and  that  the  faid  jnit  Jhall  ceafe^  and  after  the  obligor  exhibits  judgment 
0vft0  *///  in  chancery  againft  the  obligee  for  the  fame  matter^  and^?'^^^^ 
m  the  end  of  the  bill  prays  procefsy  but  never  takes  out  procefs  diere   »  bS  #1. 
upon  againft  him ;  this  is  not  any  fuch  moleftation  that  it  (hall  ^  s  c. 
be  a  forfeiture  of  the  condition,  for  he  is  not  at  any  damage  there*  >4i«^<>f^r« 
bv.    Pafch.  12  Ja.  B,  R.  between  Freeman  andSheene^  per  Cu-^!llS!di. 

turn.]  H<p.7,pL 

joyd  aga'nft  the  plalngff.     ■  ■  Bfownl.  r2s.  Feeman  v.  Shield,  S.  C  and  nnkment  pectot  C4«k 
fer  the  deftndanc 

[^  If  die  condition  be  to  Hf charge  another  againft  J,  S.  of  an 
obkgatiwi  in  which  he  is  boundy  he  ourbt  to  difcbarge  him  of  ihz 
obligation  bj  rek^fs^  or  otberwiiey  and  it  is  not  fiifSdent  to  lave 
him  harmleft.    %%  £•  4. 40.  b^] 

[4.  [But]  if  the  condition  be  to  diMiam  and  laVe  harmfefi  the 
furetiesfran  the  penalty  rf  an  obligation ;  if  the  obligation  be  for- 
feited, yet  this  condition  as  to  the  furedin  it  not  broke,  for  diey 
may  be  dBdiar|ed  and  fiived  harmlefs  fmb  the  penalty  of  the  obli- 
gatjoa  notwithftanding.  D.  4.  5«  Ma.  z6l«  44.  (but  it  foemi 
the  refoltttion  there  is  contnu}] 

[5.  IS  J.  and  B.are  homnd  in  an  obligation  if  perform  certain  c^ 
tenants  contained  in  ail  indenture^  of  which  ene  ts  to  pay  certain 
mrtefy  and  C  covenants  with  A.  and  B.  to  fave  them  harmlefs  from 
oB  tiingj  contained  in  the  faid  indenture^  and  after  the  money  ts  net 
/^y  according  to  the  fiud  indenture,  bj  which  the  obligation  is 

Ibrleired  i 


forfeited ;  jet  it  (terns  that  C.  is  not  bound  to  fave  thonv  barmlefi 

from  the  obligaiiofty  for  this  h  a  thing  collateral  to  the  indenture. 

Mich.  5  Jac.  B.  between  Scot  and  Pope  plaintiffs,  and  Griffin  de<* 

fendant  J 
Bf.  Condi-       [6.  If  the  condition  be  to  fave  harmlefs  fromfucb  a  thing ;  this 
S« 'jf/c!!*'  ^^^  ^'^^  extend  to  a£fionsy  in  which  %e  might  bavc^a  lawful  defence 
iat the oxh^  without  the  obligor.     2  H.  4.  9.} 

1$  not  bound 

to  fave  him  hrnnlrfi  againfl  ^II  the  worid.  As  in  debt  upon  an  obligation  thie  cafe  was,  that  A*  £f» 
trained  th-tc  againft  B.  «nd  B.fuedrfffevin  in  the  county,  and  C,  hailiff of  the'fierlff  returned ^\uA 
U9n  fotuit  babtrt  njifuni  avf riorum f  by  whxh  fVitbern^m  vtms  awa-ded  of  the  g  -oJs  of  A.  by  which 
C  oi  bailiff  tioh  few  hrajfi  ff  A.  in  IVithernam^  and deitvtred  them  totbefeid  A»  ngaiuf  and  to^k  ol- 
tiiatiw  of  A'  >n  which  \\t  was  bound  to  him  t(  Javt  him  wtbdut  damage  for  thofe  four  b?a(l^  and  B» 
brought  detinue  agiinft  (7.  the  baihflT,  by  which  ne  brought  dtbt  againft  A.  the  fird  defendant  upon  the 
obllgatio  1,  and  the  opinion  ofth;  court  was,  that  in  aa  much  at  a<Si»n  of  detinue  of  beafts  does  nut 
Ue  againfl  the  bailift' who  took  them  in  >Vitheroam»  therefjre  the  bailiff  hi mfelf  might  have  barted  the 
plaint) ft'  In  tho  a^on  of  detinue,  therefore  the  aftlon  does  not  lie,  and  alfo  this  condition  i^  againft 
law  that  he  fhould  take  any  obligation  to  difchargs  him  for  re -deliverance  of  the  Withernana  again  to 
the  defendant ;  for  he  ought  to  have  retained  it  till  the  firft  dif^refi  was  re-delivered  if  the  replevin  be 
in  C.  B.  or  to  the  plaintifi'if  it  be  in  B.  R.  and  not  to  rc-ddlvcr  it  to  the  defendant.  Br.  Conditions, 
pi.  34,  cites  %  H.  4.  9.  Br.  Obligation,  pi.  lo.  cites  S.  C.  and  S.  P.  that  he  is  bound  to  l^ve  him 

asainlt  him  only  that  can  hurt  him.— ^^ Br.  Dette,  pi.  51.  cites  S. C.  and  S.  P.  accordingiy,— -«— * 
i^iuh.  Obligation^  pi.  13.  cites  S.  C. 

Cro.E.369.  [y.  If  yf  andB.  are  bound  in  60 1,  to  d  and  A.  binds  himfclfin 
w.i  'i-t^v!**'  onother  obligation  to  B,  upon  condition  to  acquit^  difcharge^  and 
Harvey  sic.y^tr^  harmlefs  the  /aid  B,  from  the  faid  oWigation,  and  after  Cfues 
^ir^jujgcd*-  S.  upon  the  obligation  of  60  K  and  hath  judgment  againfl  him  upon 
g^^J°;ij^,j nil  dicit,  <2»^/ after,  before  execution  (utd.  A,  delivers  to  B.  tie  boL 


jJagM  tor    cutidn.    Hill.  37  Eliz.  B.  R.  between  Bopwright  and  Harvey  ad« 

the  pi Jfirtiiff.  judged;] 

'Cro.E.  ^ 
Z64.  {if.  3.  Mich.  33  and  34  Eliz.  B.  R.  Bu/h  t.  Ridgely,  S.  P.  adjudged  aceordiJ]|ly. 

*  C  *73  ]  .... 

r-T^^'t       [8.  If  a  man  enters  into  an  obligation  with  another  for  his  idbt^ 

•^o*'435-    of  which  the  condition  is  to  pay  the  money  at  a  day,  and  the  prwi- 

^'^''~'— ^  cipal  ajfumes  to  difcharge  and  fave  him  harmlefs  from  the  (aid  obliga-^ 

tion,  and  after  aoes  not  pay  the  money  at  the  day^  by  which  the  obli- 

*"gation  is  forfeited,  and  tkcfurety  to  avoid  the  fuit  pays  the  Hhoney  y 

.""He  may  have  an  a£lion  upon  the  cafe  a?ain&l  the  principal,  for  the 

njfumpftt  is  broke.     Hill.  14  Jac.  B.  TR.4  Cranm:r  and  Gonurjcl 

adjuflged  ;  and  the  court  faid  it  was  a  ilronger  cafe,  by  reafoa  of 

the  word  (difcharg^y)  the  exception  being  in  ^reft.J  * 

J0.197.pl..      [9.  If  A.  Icjfee  oi  a  term  rendring  rent,  ajflgns  it  to  B.  and  B. 

R°'i^  \i*fe  ^covenants  to  fave  ,A,  Ufitbcut  damage  from  all  rents  payable  to  the 

ayearth;  '  Icffor,  and  after  5.  leafes  parcel  of  the  land  to  A.  and  after  the  bay 

biM  to  A.   of  Af  is  there  >!t/fra:n*d  for  rent^rrtsiTi  yet  the  covenant  is  not 

who  put  hay  broke,  becaufe  the  diftrefs  of  the  hay  was  unlawful,  and  a  trefpafs, 

lft«  gwnted  ^^^  ^^^  fufleranco  of  the  rent  to  be  arrear,  without  afiual  dauna<yc> 

the  barn     IS  no  breach  of  the  covenant.    Mich.  4  Car.  B.  R.   between 

and  hay  to  C'roper  and  Pollard  adjudged  upon  demurrer,  which  kitratur  Tr.  ▲ 

>cnao«Jto  ^"-    Rot.  457- J  • 


w«aaai  It  j 


Tb» 


toitiittort*  tjt 


^tut  oitgitial  Idibr  £ilhiine^  the  hay  for  renty  whereupon  A.  brooghf  covtnant^  hot  adjudged  that  It 
does  not  lie^  becauie  hay  in  a  barn  cannot  be  diitraineJ  for  rent,  and-chfe  covenant  extends  only  t6 
lavrfal  and  not  to  tortious  irtcumbrances.  Another  point  wa<  Moved,  via.  Whether  action  lies,  ad* 
tnitdag  ilii  dtftrefs  to  be  Ia¥tftil  ?  Jpnea  J.  thought  it  did  not ;  becaufe  the  covenant  extends  only  to 
1  thing  in  efle  at  the  time  of  the  covenant  made>  and  not  tu  damage  happening  to  the  plaintiff  by  a 
fttbrequent  ^6t  of  his  own^  viz.  his  taking  th^  kaft  for  yeskrs  of  the  barn  |  but  Crooke  t  conCra*  Auk 
ju Jgment  wras  given  upon  the  firS  poinc 


(Z.  a.  2)    To  fave  hafmleff .    At  what  Time  the 

Suit  may  be« 

!•  A     Was  bound  as  furety  with  B.  for  pa)anerit  of  20 1»  at  Mich. 

**'•  and  had  a  counter-bond  from  B.  to  fave  him  harmlefs.  B, 
paid  not  the  money  at  the  day,  A.  br'ought  a6fion  on  the  counter^ 
bind.  The  court  agreed  that  by  the  non-payment  at  the  day^ 
which  has  put  A.  the  plaintiff  in  danger  of  being  arrefted,  is  a  dam* 
nification  to  him,  .and  confequently  a  prefent  breach  of  the  condi-^ 
tion,  and  forfeiture  of  the  counter-bond;  and  judgment  for  the 
plaintiff.     3  Bulft.  2133-  Mich*  14  Jac*     Abbot  v.  Johnfon. 

2*  If  one  give  a  warrant  of  attorney  to  confefs  a  judgment ySr 
favlng  bail  harmlefs,  tho'  the  debt  be  not  paid^  he  cannot  fue  exe^ 
cuticn  before  damnification.  Per  Cur.  6  Mod.  yy*  Mich.  2  Ann^ 
B.  R«  Anon» 

3.  If  one  pretending  title  to  land  gives  fecurity  to  the  tenants  to 
five  them  hannlefs  on  paying  him  the  rcnt^  and  after  another  re- 
covers in  ejeffment  againft  them^  they  have  not  yet  a  remedy  on  the 
fecurity  till  recovery  of  the  mefne  profits,  which  is  from  the  time 
of  the  a^on  brought,  and  without  an  adiual  entry  there  can  be  no 
recovery  of  the  profits.  Per.  Cur<  6  Mod.  222.  Mich*  3  Amu 
B.  R«  Anon* 

(Z.  a<  3)     To  fave  harmlefs-    To  what  fuch  Con-  [  174  j 

dition  extends^ 

t.  T\  E  B  T  Upon  obligation,  the  condition  was  that  If  the  de- 

"^^  fendant  J^ept  the  plaintiff'  without  damage  againjl^  7.  B,  of 

lo  /*  in  which  the  plaintiff  is  bound  to  the  defendant  by  obligation ; 

and  per  Collowe,  Choke  and  Brian^  the  condition  is  void;  for«TKStSi 


—  f— -    —-..-_— ••—^  —  f  —    —  -  _-  -  _     ^  _  _     —  - ■   -— 

J.  B.  has  nothing  io  do  with  the  debt  by  obligation  which  is  between  ""JP^^J 
tbe  plaintiff  and  defendant^  and  fo  the  condition  impoflible,  and  fo  JJ  fu\ 
void,  and  then  the  obligation  is  ftngle^    Br.  Conditions^  pL  X7S-(l.aai 


53«W 


cites  21  E.  4.  *54. 

2.  Debt  upon  obligation  indorfedj  with  condition  that  the  de^ 
fendant  JhaU  difcharge  the  plaintiff  of  aU  ef capes  of  all  fcUns  in  the 
prijon  of  t>^  ^nd  faid  that  there  wefe  only  2  there  at  the  time<  &c. 
viz.  J.  N.  and  W.  S.  and  that  the  plaintiff  was  not  damnified,  &c. 
and  the  other  laid  that  he  was  damnified,  &c.  Quiere,  for  perad« 
venture  he  fliaH  be  charged  of  all  felons  delivered  there  after ^  Br. 
Conditions,  pL  87.  cites  21  li.  7.  30. 

Vot.V,   •  Q  3*  Debt 


174  Cdnnftlon* 

3.  Debt  upon  an  obligation,  the  condition  ^as,  that  if  die  de-* 
fendant  warrant  and  difend  an  oxgange  of  land  to  the  plaintifl? 
againft  J.  S.  and  all  othersy  that  then^  &c*  It  was  refilled  pof 
tot.  Cur.  that  the  word  (defend)  (hall  be  taken,  and  (hall  not  im- 
ply any  other  fenfe  but  a  defence  againft  lawful  titles^  and  not  againft 
trefpalibrs.  And  per  Periam  J.  it  would  be  the  fame  if  it  had  been 
defend)  without  the  word  warrant.  Mo*  175.  pL  309.  Mich.  a& 
ic  27  Eliz.  Grocook  v.  White. 

4.  The  condition  of  a  bond  was  to  fave  the  obligee  hamdefe 
concerning  his  buying  certain  goods  atfueh  a  price.  This  extends  hot 
to  the  price,  but  to  the  title.  Allen  95.  Mich.  24  Car.  B.  R. 
•Smalman  v.  Hutchinfon? 

•  5.  Counter*fccuritv  given  againft  a  debt  of  4000/.  (haH  extendi 
to  be  fecurity  agtiinft  an  after  debt  of  2000/.  for  which  the  (am^; 
perfon  is  furety.  Cb.  Cafes,  97.  Hill.  19  U  20  Car.  2.  Seint-Joha 
V.  Holford. 

Cnmb.  32a,     6.  Obligation  with  condition  to  (ave  the  parijh  of  S.  hannle($ 

^^^^'7^*/rom  J.  G.  his  wife  and  children.    Jofeph,  the /on  ofJ.G.  born  at 

Walton  V.    ^'^^  ^i"*^  ^f  ^^  obligation  entred  into,  had  a  wife  and  children^ 

Spark,  s.'c.  whom  h^  could  not  maintain,  and  the  pari(h,  by  order  of  the  juf** 

-adjudgM  for  tices,  was  to  allow  2s.  per  .week  to  Jo(eph  for  the  maintenance  of 

pi*w^iff-  j^Ijji  and  his  family ;  in  an  adlion  brought  upon  this  bond,  the  con^ 

diiicn  was  held  to  be  broken^  for  tho*  it  did  not  extend  to  grand^cbil^ 

dren  of  J.  G.  becoming  chargeable,  yet  their  father  Jofeph,  who  is 

by  nature  bound  to  maintain  them,  being  unable  to  do  it,  he  is  in 

that  refpe£t  impotent,  and  become  chargeable  to  the  parifli,  and  he 

is  within  the  exprefs  words  of  the  condition,  and  held  in  this  ca(e 

that  all  the  children  of  J.  G.  though  born  after  the  obligation  en« 

•tred  into,  would  be  within  the  exprefs  words  of  the  condition.  Skin» 

556.  Mich.  6  W.  3.  B.  R.  Waltham  v.  Sparkes. 

7.  Debt  upon  bond  conditioned  to  fave  the  plaintlfF  harmlefs 
againjl  allefcapes  which  he  had  already  fuffkred  as  warden  oftheJleet\ 
;  the  court  took  a  diverftty  between  a  bond  to  fave  him  harmlefi 
againft  all  future  efcapes;  for  that  would  be  void,  and  a  bond  to 
fave  harmlefs  againft  pall  efcapes ;  for  though  it  was  unlawful  to 
fufFer  them,  yet  one  may  contra6t  to  indemnify  one  againft  a  pe- 
nalty already  incurred  againft  law.  6  Mod.  225.  Mich.  3  Akp* 
B.R.    F.OX V.Tilly. 

•  •     • 

j  ,-^  ]  (X.  a.  4)  To  fave  Harmlefs.    Readings. 

X.  T\  E  B  T  upon  an  obligation  to  keep  the  plaintifF  without  da>» 
-*-^  mage,  the  defendantyj/W  that  he  had  performed^  judgment 
fi  aftio ;  and  the  plaintiff faid  that  he  did  not  keep  him  without  da^ 
mage^  prift,  &  non  allocatur  without  Jbewing  how  he  is  indamagedi 
and  fo  he  did ;  quod  nota.  fir.  Conditions,  pi.  36.  cites  7  H. 
4.  ti. 

2.  In  audita  querela,  where  a  man  is  bound  in  a  fbtute  upon  de* 

feafahce^  that  if  he  acquits  drfaves  indemnified  the  conufor  of  10  L  an'- 

nuity  per  ann.  or  an  annual  rent  whi<b  hg  has  granted  to  J.  N.  that 

•  the 
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Ae  ftatute  fliall  be  void ;  and  the  convSor /aid  thai  he  had  annuallf 
paid  the  fold  annuity,  andfi  acquitted  him,  &  admittitur  pro  bono, 
as  if  tbe  payment  had  been  by  acquittance,  and  fo  fee  that  he  is  not 
bound  to  obtain  a  releafe  to  extinguifh  the  annuity,  &c.  For  the 
wozds  were,  to  acquit  and  (ave  harmlefs,  and  payment  is  favtng 
harmleji.    Bn  Conditions,  pi.  8o.  cites  37  H.  6.  x8. 

3.  Debt  upon  obligation  indorfed,  that  if  the  defendant  acquitted 
andfaved  the  plaintiff  without  damage /r^w  tf«  obligation  of  10  L 
mgainft  J.  Nn  td  whom  the  plaintiff  was  bound  in  10  /.  that  then,  &c. 
mA /aid  that  fucb  a  day  and  year  J.  JST.  redelivered  the  obligation  of 
10  L  to  the  plaintiff  at  the  requefl  of  the  defendant  in  lieu  of  acquit^ 
tance,  PerPrifot,  you  ought  to  fay  that  the  plaintiff  was  not  in- 
damaged  againft  J. N.  before  the  delivery  of  the  obligation;  for  it 
may  be  that  it  was  fucd  by  the  obligee,  by  which  Laicon  faid  ut  fupra 
ahjfue  hocj  that  he  was  indamaged  by  the  faid  obligation  before  the 
deSvery  ofit\  and  good*     Br.  Conditions,  pi.  93.  cites  38.  H, 

*  4.  But  if  he  had  faid  that  he  hadfaved  him  without  damages, 
and  did  ndtjhew  hpw,  this  had  been  good;  but  here  he  fhall  Ihcw 

how,  VIZ.  by  delivery  of  the  obligation;  quod  nota.    Ibid.  c  p   ^ 

5.  And  it  is  faid  38  H.  8.  that  •  mn  damnificatus  eft  is  a  good  pi,  ^'^L 
plea ;  for  this  in  the  negative,  and  therefore  good  without  Jheiuing  there  is « 
bow.     But  where  he  pleads  that  he  has  kept  him  without  damage  diwjSty 
in  the  aflirmativc  he  ihaU  fhew  how  i  note  a  diverfity.    Ibid.         Z^^^^ 

in  the  af-  • 
finnatiTT.  and  where  in  the  negative  )  for  in  the  effirmattve  he  wght  r#  plead  certain ;  as  where  a  man 
it  bound  to  keep  J.  N.  %rithout  damage^  if  be  plcJiJi  in  the  affirmanvc,  he  ought  to  pi.»aj  certain  hoW 
he  has  kept  him  without  damage,  as  by  releafe,  payment,  &c.  in  certain.  Br.  Corvditions,  pj.  lao. 
citss  aH.  7  l».  and  5  H.  3,  8.— Af  where  a  mah  is  bound  tojiand  f«  tbe  aryitrementy  nullum  fecit 
■rbttnwn  ftiffices  in  the  ncgitive  j  but  if  he  pleads  in  the  affirmative,  that  he  has  psrformeJ  the  award 
he  ihall  (hew  what  the  award  wm  in  cenain.    Ibid.  v     1.    v     ^.r  . 

•  S  P  1  But  where  a  man  is  bound  rd  dltebarit  W.  it  is  no  plea  that  he  hat  difcharged  him,  btt( 
Aal!  de-J b<no,  bccaufe  the  pica  is  in  tbe  affirmative.  Br.  Conditions,  p).  131^;  dtes  6  H.  7. 4—^ 
STp.'Jbid.  pi.  t9S.  dtea  M.  37-  H.  U  J  S.  P.  ibid,  pi  240.  cites  l/>  H.  7.  ix. 

6.  Debt  upon  obligation,  upon  condition  that  if  the  defendant 
warrants  and  defends  fuch  land  to  the  plantifffor  life,  whereof  he  has 
infeofFcd  him,  that  then,  &c.  zxA  faid  that  he  ba^warranUd  and  de^ 
fended  \  per  Danby  this  cannot  be  without  impleliding  the  plaintift, 
by  which  he  bids  him  fay,  that  he  was  never  impleaded,  and  if  he  had 
been  &c,  you  would  haw  warranted  him,  which  Littleton  agreed. 
And  after  Danby  and  Necdham  faid,  that  if  he  had  been  ouftcd  by 
a  ftrangcr  without  being  impleaded,  the  obligation  had  been  for- 
feited, rutione  hu)us  verbi  (dpfendet ,)  quod  nota.    Br.  Conditions, 

pi.  141.  cites  2  E.  4-  15*  ,         -         ^-    ,  yr    r  ir 

7  In  debt,  a  man  is  bound  to  fave  N.  harmlefs  from  an  ohliga* 
tion  )n  which  he  is  bound  to  W^  S.  and  after  fF.  S.  brought  debt  againfl 
N.  by  which  AT.  brought  debt  again/}  hts  obligor,  becaufe  he  is  not 
faved  harmlefs;  ^nd  the  defendant  pleaded  quod  non  danmr^^^^  £  ,75  3 

and  it  is  admitted  a  good  pica,  and  the  plaintiff  Jhall  Jbew  by  replt^ 
cation  how  he  is  damnified',  quod  nota.    Bt.  Conditions,  pi.  165. 

cites  18  £.  4-  ^7* 

O  2  8.  Debt 
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8.  Debt  upon  obligatioii,  with  condition  that  the  defendant  (hall 
keep  the  plaintiiF  without  dzmzg^  from  all  fuits  which  J.  S*  bo's 
agcinfl  htm  J  and  the  JefenJant  Jaidaaod  querens  nin  tjl  damnlfica^ 
tus  by  the  bid  fuits  j  per  Brian  and  Choke  J.  the  defendant  ought  to 
(hew  that  he  has  faved  the  plaintiff  without  damage,  or  has  been 
nonfuited,  &c.  or  has  difcontinued  them^v&c.  in  the  generalty,  and 
^e  plaintiiF  fhall  ihew  certain  in  what  a£Hon  be  is  grieved  j  quod 
noii  negatur;  quod  nota.    Br#  Conditions,  pi.  X70.  cites  21  £• 

4.  7S- 

9«  If  A.  be  bound  to  B.  to  difcbarge  andfave  him  harmUfs^  if  A. 

pleads  that,  be  has  di/charged  him^  hc^alljhew  certainly  how ;  btU  if 

be  was  hound  only  tofave  him  barmlefsj  then  the  pica  is  good  gene* 

rally,  per  Cateu)y ;  quod  non  negatur,  &  hoc  videtur  dicere  non 

damnincatus  eft.     Br.  Conditions,  pi.  185.  cites  22  £•  4,  43. 

I0<  Condition  was,  that  the  obligee  ihould  peaceably  enjoy,  &9. 

imd  the  ddkndasit  pleaded^  that  }i\t  plaintiff  did  peaceably  continue  his 

pojfejjion  until  fuch  a  day,  at  which  time  the  lord  dijlrainedfor  rent  \ 

and  a  good  plea.    Heath's  Max.  47.  cites  28  H.  S.  D.  30. 

11.  But  where  the  condition  was,  to  grant  warrant  and  (a^e 
harmlefs  againft  lord  and  king,  and  to  have  and  peaceably  eiyoy,  the 
defendant  pleaded,  quod  U  hahuit  ^  pacifice  gavifusfuit ;  where  (aid 
by  divers,  that  the  plea  is  ill,  and  but  argumentative,  that  is,  be 
hath  peaceably  enjoyed  the  land  \  ergo,  he  hath  wan  anted  th^  land, 
and  (aved  the  plaintiff  harmle(s,  for  be  might  be  impleaded  in  a 
pracipe  and  the  other  not  warranted,  and  yet  hold  it  peaceably,  or 
might  be  diftrained  for  iflues  loft,  &c.  and  therefore  ought  to  have 
pleaded  expre&ly  juodnonfuitdamnificatusper  regem  nee  per  aUquem 
aliumi  or  that  the  plaintiiF  was  impleaded,  and  he  did  warrant,  &c* 
Siuare  inde^  for  Baldwin  c  contra.  Heath's  Max.  47*'Cites  30  U. 
8.  D.  43. 

12.  The  condition  of  an  obligation  was,  to  wantot,  defend,  or 
lave  harmlefs,  as  well  the  perfon  of  the  obligee  as  the  premi(I^» 
againft  one  C.  where  the  defendant  alleged  in  his  bar  a  former  leafe, 
hy  reafon  whereof  n/fi/^  le  obligee^  nee  lespremiffes  poffmt  nee  potuerunt 
effe  dammficaf  perpradiHum  C.  The  defendant  replied  the  fpccid 
matter  in  law,  without  condudmg  it  ij/int  damnijicatus ;  it  was 
holden  the  defendant's  bar  was  ill,  ^  and  that  he  ought  to  have 
pleaded  non  fuit  damnificat\  or  the  fpecial  matter,  and  conclude 
ifftnt  non  damnijicatus  \  and  the  plaintift'^s  replication,  for  want>: 
a  proper  condufion^  is  ill  alfor  Heath's  Max.  47,  48.  cites  2  £1. 
D.  184. 

13.  And  in  the  like  cafe,  the  defendant  pleaded  quod  quer*  non 
damnificaf  fuit  per  A.  and  the  plaintiff  in  his  replication  Ihcw'd  a 
fpecisd  damage,  and  concluded  et  ijjint  damnificat\  and  the  d^end-* 
ant  by  his  rejoinder  pleaded,  nuttiel  record-,  quod  nota.  Heatfar'^ 
Max;.  48.  cites  £1.  D.  186. 

i/^  Dthtuponhond  to Jfive  the  plaintiff  barmlejsj  ice.  The  de- 
fendant pleaded  in  bar  tiat  he  had  faved  him  harmlefs  generally. 
The  plea  was  held  ill ;  for  he  fliould  have  pleaded  non  damnifica-' 
tus,  becaufe  he  may  fave  the  plaintiff  harmlefs  infome  thingsyon^ 
yet  be  may  be  damr^fied  infome  other  things^  in  which  the  d^endant 

was 


J 


ConHitton.  1 176 

wai  bound  t$favi  bim  barmlefs ;  and  judgment  nifi.   Stjrle  j6«  Fafch» 
23  Car.  B.  R.  Wroth  v,  Elfcy. 

15.  Bond  to  fave  harmlefs  from  bonds,  or  to  fatisfy  all  damages 
within  a  month,  defendant  pleaded  he  had  paid  him  fuch  a  Aim  for 
all  his  charges  within  a  month,  adjudg'd  that  defendant  ought  to 
flm0  bno  £e  plaintiff  was  molefted,  and  that  he  had  latisiied  fo 
muds  or  that  he  was  not  molefted.     Cro.  £.  393.  pL  i8.  Pafch. 

37  Eliz.'C.  B,  Hutchinfon  v.  Lewfon. 

16.  Debt  on  bond  to  lave  harmlefs yr^m  payment  of  rent  due  to  a  r  ^mm  1 
Jiranger  at  fuch  a  feaft  \  *tis  no  plea  to  favthat  no  rent  was  due,        . 

but  ought  to  plead  ifd»  fuit  damnificatus.  oavil  90.  in  pi.  167.  HiU. 
30  Eliz. 

17.  Debt  upon  a  bond,  the  condition  was  tofecurehim  harm- 
lefs agatnji  f*  S.  in  an  action  for  53  /.  for  which  he  was  bail  for 
bim.  The  defendant  pleads  he  had  paid  to  y»  S.  20  /.  infatisfa^ion 
of  the  53  /•  andfo  he  kept  him  harndefs  \  but  for  that  the  plaintiff 
might  be  damnified  before  the  pavment,  to  which  he  does  not  an- 
fwer,  thdplea  was  held  ill,  and  tne  plaintiff  had  judgment  ^  cites 

38  H.  6.  i;^.  Cro.  £•  156.  pi.  40.  Mich.  31  &  32  Eliz.  B.  R* 
Davies  v.  Thomas. 

1 8.  In  debt  on  bond  conditioned  that  whereas  the  tlaintiff  was  s.C.  cited 
bound  in  0,00  U  for  the  defendant  for  payment  of  100  L  to  A.  B.  j/'Cro.  J,  340. 
therefore  the  defendant  Jhall fave  and  keep  harmlefs  the  plaintiff  from  c"^c  ^'"Z^* 
allJuitSy  quarrels  and  demands  touching  &c.  the  f aid  bondiic.  that  ^Bumt  115* 
dien  &c    The  plaintiff  declared  that  at  the  day  he  went  to  the  place^ 

and  finding  no  body  there  to  pay  the  money^  he  paid  it  himfelfbLc.  The 
defendant  pleaded  non  fuit  damnifieatus.  The  plaintiff  replied,  and 
Ihew'd  the  fpecial  matter.  Adjudg'd  for  the  plaintiff}  for  the  pay* 
ment  of  the  lool.  is  damage,  and  had  he  not  paid  it  greater  damage 
would  enfuej  and  it  is  not  necejfary  that  the  plainiw  be  arrefied  or 
fued  &c.  5  Rep.  24*  a.  Mich.  42  &  43  Eliz.  B.  R.  Broughton's 
cafe,  alias  Broughton  v.  Pretty. 

19.  Debt  upon  bond  for  performance  of  covenants  brought  by 
the  high-iheriff  againft  the  under-fljeriff;  one  covenant  was,  that 
the  under^jheriff  Jhall  keep  all  trifoners  committed  to  him  until  they  be 
delivered  by  law^  and  aljo  to  fave  the  plaintiff  harmlefs  of  all  efcapei 
made  by  them.  The  defendant  pleaded  performance  of  all  covenants. 
The  court  held  the  plea  ill,  becaufe  one  part  is  in  the  affirmative, 
fnd  the  other  in  the  negative,  and  therefore  he  ought  to  have 
pleaded  non  fuit  damnificatus.  Goldfb.  157.  pi.  8S«  Hill.  43  Eliz* 
Payton's  calie. 

20.  Obligation  with  condition,  reciting  that  whereas  A.  the 
plaintiff,  at  the  requeft  of  the  above-bounden  B.  the  defendant, 
ftands  bound  together  with  the  faid  B.  unto  one  J.  S.  in  an  obliga* 
tion  for  payment  of  10 1,  on  the  15th  May  (which  May  was  before 
the  date  of  the  faid  obligation  whereof  the  action  is  brought)  if  the 
faid  B.  do  fave  and  keep  harmlefs  the  faid  A.  of  and  from  the  faid 
obligation,  that  then  &c.  B.  pleaded  payment  fecundum  forman  ^ 
effeBum  conditionis  praedi£be.  Upon  demurrer  the  plaintiil  had 
judgment;  for  B.  Ibould  have  pleaded  non  danmificatm.  Gouid.u. 
J^g.  pK  90.  Uill.  43  Eliz.    Allen  v.  Abraham, 

^^  ^   ^  ^  03  «i.  Cafe 


Yel«.  %%.  IT.  Cafe  &c.  for  that  in  confidiration  the  pIdintlffwmiU  difcbarg^ 
q*  P '  d"*  ^^'  defendant^  then  under  an  arreft^  the  drfendant  promifed  to  poyfi 
not  appear  inuch  iiC.  2i\\^  alleged  quod  exoneravit  eum  from  the  faid  arrejly  but 
— — Nof  did  not  fhew  how,  but  upon  this  being  affigned  for  error,  the  court . 
£'  s*p '  ^^'^  ^^  ^^'^  enough  ;  for  it  need  not  be  pleaded^  as  a  difcharge  froni 
does  not'  ^  ^^^1^^  ^^  ^^^^  muft,  becaufe  they  cannot  be  difcharged  but  hj 
tppeiir.  deed,  and  it  ought  to  be  an  abfolutc  dilcharse ;  but  difcharge  of  aii 
arreft  may  be  by  compofition  for  a  tlme|^  either  with  the  party  o^ 
the  {herift  &c.  and  fo  need  not  be  (hewn,  and  fo  judgment  was  re* 
verfed,  Cro.  £.  913*  pi-  2.  Hill.  45  £iiz.  B.  R.  iting  v.  Hobbs. 
¥elr.  30.  22«  Covenant  for  that  fhe  teftator'fold  to  the'.plarntifFao  ton  of 
8.  c/and  copperas,  and  agreed  with  Ac  plaindlF  that  if  be  failed  of  payment 
^ktwut  rfr^^^  afum  atfuch  a dayy  that  then  he mifbt  quietly  have  arid  enjof 
that  he  the  faid  20  ton  of  copperas,  and  (hewed  that  the  money  was  not 
ihouldflB-    paid  at  the  day,  and  that  he  cbuld'not  have  nor  enjoy  the  faid  20 

&  uIIri'*  ton  of  copperas  i  but  becaufe  it  was  that  he  could  not  -have  and  en- 
out  lawtui     ^  rv  ▼  ,  ,  ,•,  f»iif»' 

difturbance  Joy,  and  did  not  Jbew  hoiv  and  by  whom  he  was  diflurbed^  it  was 
of  any,  and  held  infufHcient,  and  adjudged  for  the  defendant.  Cro.  £.  9x4! 
{b"n"tiff  did  P'-  4-  ^"'-  45  ^"^-  ^-  ^-  Chantflower  v.  Prieftley. 

liotfliew 

that  he  was  legitime  mode  difiurbed,  according  to  the  very  words  of  the  cotenanty  it  was  *  held  ill ; 
for  the*  the  plainrilf  in  covenant  need  not  fhcwrpeciallv  the  title  by  which  h«  is  diftarbeil,  becaufe  hf 
prefumptjon  he  may  not  know  it,  yet  in  aligning  the  i»reach  he  ought  to  purfufe  the  wi  rth  of  the  cof 

tenant. Noy  50.  Chandfldwef  v.  Waterhoufe  arid  PreihyCf  S.C.  adjudged  again^  the  plaJiH 

tift'._»Vaugh.  121.  S.  C,  cited  by  Vaughan  Ch.  J.  as  refolved  by  the  whole. court. 

ttJ78J 

23.  Debt  upon  bond,  conditioned  tofave  harvdefifrom  att^bliga'* 

tions  which  he  had  enired  into  for  him.  Defendant  pleaded  quod 
ixoneravit  W  indempnem  confervavit  from  all  the  obligations.  Ex^ 
ception  was  taken,  becaufe  he  did  not  Jbew  from  what  ohligations\ 
fed  non  allocatur ;  becaufe  there  might  be  mdity,  and  fo  to  avoici 
prolixity ;  but  becaufe  he  did  170^  plead  quo  modo  he  difcharged  bint. 
It  was  held  to  be  ill;  et  adjornatur.  vro,  £.  9i6«  pU6«  Hill; 
45  Eli^.  B.  R,  Braban  y.  Bacon. 

24.  Debt  on  a  bond  (fecitin?  a  fale  of  an  advowfon  to  the  plain- 
tiff) conditioned  to  acquit^  difcharge^  andfave  the  plairitiff  barmlefi 
from  all  bargains^  incumbrances^  Jlatutes^  charges  &c.  The  de^ 
fendznt  pleaded^  that  he  faved  harmlefs  the  plaintiff  and  the  advow^ 

f on  from  l^c*  as  in  tb^  condition.     Adjudged  an  ill  plea,  becaufe  h# 

did  not  Jhew  how  he  difcharged  him,   for  he  ought  to  fhew  it 

particularly.    Cro.  J.  165.  pi.  i.  Trin.  5  Jac.  B.  R.  Allingto4 

V.  Yearkiier. 

Vclv.  *c7.       25.  Affumpfif/n  confideration  th(  plaintiffs  at  the  reiqucft  of  the 

S.  c.  held    defendant,  wtis  hound  with  him  in  a  recognvxMnce  for  hit  appeistranc^ 

pertot!'cur!  ^*  '*^  *^*'  ^»z/j,  he  the  i2\^  defendant  promifed  tofave  him  barmlefi 

— siuJft!  &c,  '  The  defendant  pleaded^  that  he  brought  a  certiorari  direQed  t& 

^p-f:  C*    the  juflices  of  gaol^delivery^  and  Jo  March  &c.  the  writ  wets  A- 

cordingfy"'  ^^'v*^^  *o  '^^'^^  "'^^  allowed  it^  but  adjudged  no  good  plea;  for  he 

fot  the        ought  to  have  appeared^  and  to  have  had  bis  appearance  r^ordidy 

(^aimiff.      otfaerwife  his  promife  is  broke ;  befides,  he  did  not  allege  that  hi 

had  delivered  the  writ  at  the  next  ctffissesy  and  then  the  purchafing  i^ 

not  nrateria]  \  bcfides^  no  fla^e  is  aUedged  ^ubere  b^  delivered  th§ 
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ft^/V,  and  that  is  ilU^able,  and  where  the  ajjizes  were  hMen  fer  thf 
I9uniy  of  Suffolk  is  notJhewTty  and  therefore  adjudg'd  for  the  plain- 
tiff.    Cro.  J.  281.  pi.  2.  Trin,  9  Jac.  B.  R.  Roffe  v.  Pye. 

26.  In  debt  on  a  counter-bond  the  defendant  pleaded  non  dam* 
nljicatus  \  the  plaintiff  replied^  that  the  money  was  not  patdy  and  that 
a  capias  was  taken  out  agdinjl  him  for  thejame^  and  fo  \m  was  dam- 
nified. Adjudged  to  be  a  clear  breacn,  and  judgment  for  the 
plaintiff.  2  Bulft.  1 15.  Trin.  1 1  Jac.  B.  R.  Reeve  v.  Harris. 

27.  In  debt  on  bond  conditioned  to  fave  the  ptiiitiff  harmlefs  Cro-J-s^s- 
for  being  his  haiL  the  defendant  pleaded  quod  libere  t^  abfolute  ex*  P»-  *4  CoU- 
oneravtt  aprafato  hallio.     Adjudged  that  he  ought  tojhew  howj  and  by,  s.  c. 
for  want  thereof  the  plea  was  held  not  good,  and  judgment  for  the  »^j"^g'<*  ac- 
plaintiff.    2  Bulft.  270.  Mich.  X2  Jac.  B.  R.  Codncr  v.  Dalbcr.     ^^;^;j«'^ 

pldiati/f; 
for  alwiys  wben  one  pleads  t  difchargr,  and  that  he  faved  the  pUintiifhArinlers,  he  ought  Xo  fftn* 
bo^fft  that  theeoQxt  may  adjudge  thereof;  hot  he  may  plead  generally  non  damnificstui  widiout  Ihew- 
iag  how,  becaufe  he  pleads  in  the  n^ative,  and  the  other  ought  to  (hew  damnification..    Cro.  363. 
pi.  24.  Mich.  11  Jac  B.  R.     Codner  v.  Dalby.  S.  P.  Jenk.  1 10.  fortjurj  eamotju^-^r  0/ 

fccb  umcertatH  gemerai pJtas ;  the  genrraj  iflue  ^non  damnificatus  being  waiv'dy  fuch  general  pica,  ai\d 
the  Hliie  taken  upon  it  pcrpjex  the  jury. 

28.  In  covenant  brought  to  difcharge  the  plaintiff  ofafmgle  billj 
in  which  he  was  bound  for  the  debt  of  the  defendant ;  he  alleges  for 
breach  non-payment^  and  afuit^  and  rec^ery  at  law  for  the  money 
which  remained  in  force.  The  defendant  pleaded  that  he  paid  the 
money  at  the  day^  and  thereof  gave  the  plaintiff"  notice  before  the  pur- 
chafing  his  writm  The  plaintiff  demurs;  the  court  held  the  plea 
naughty  and  judgment  for  th^plaintiff^  Brownl.  24.  Hill.  13  Jac. 
Rident  v.  Took. 

29.  The  defendant  leafed  to  the  plaintiff  an  houfe  for  2  years,  in 
confideration  whereof  the  plaintiff  promifed  to  pay  for  the  leafe  2.6 1. 

and  the  defendant  thereupon  promifed  to  difcharge  and  fave  him  f  T7Q  1 
harmlefs  of  4ill  charges  and  incumbrances.  The  breach*  was  afligned  l^  J 
that  one  At.  £.  dtfirained  his  beafis  in  the  faid  clofe  for  20  /.  for 
which  the  faid  dye  at  the  time^  of  the  diftrefs  was  lawfully  charged^ 
and  was  liable  to  and  impounded  &c.  till  he  was  forced  to  pay  ths 
laid  money.  But  becaufe  i^e  did  not  (hew  that  there  was  any  charge 
before  due,  nor  by  whom  granted,  and  it  might  be  charged  by  thq 
plaintiff  liimfcif  af^er  tbe  leafe  madey  and  fo  is  in  no  exprefs  charge 
upon  this  promife,  it  was  held  to  be  ill  per  tot.  Cur.  and  adjudg'd 
for  the  defendant.  Crp.  J.  444*  pL  21.  Mich.  15  Jac.  B.  Si. 
Leigh  V.  Gotyer. 

30.  The  defend  int,  I  Car.  promifed  the  plaintiff  that  ht  Jhould  Jo.  ^^ig. 
enjsj  fuch  lands  in  poff'ejfiony  and  that  he  would  fave  him  harmlefs  con^  r':  *•  ^*  ^ 
cerning  any  aifion  and  Jut  t  againjl  him  for  them^  zuAJhewed  he  was  for^tifc 
oufledofthepojfejfion  by  M.i  July,  3  Car.  and  that  a  good  recovery  plaintitf; 
was  bad  againjt  him  in  an  eje^ione  Jirma  2  Car,  and  damages  and 

cefls  to  1  h  by  reafon  whereof  he  feared  to  be  arrejled^  and  that  he 
gave  defendant  notice  thereof,  and  requefted  him  &c.  The  court 
was  of  opinion  becaufe  the  defendant  failed  in  part  of  the  breach  of 
the  affumpfit,  viz.  in  not  faving  harmlefs,  butfuffered  the  judg- 
ment to  remain  ip  force,  by  reafon  whereof  the  plaintiff  was  in 
danger  of  boing  arrefted,  that  therefore  the  plea  was  ill,  and  judg- 

O  4  mcnt 
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mcnt  1^  for  the  plaintiff.    Cro.  C.  349,  350.  pL  13.  Hill,  o  Car. 
B.  R.     Peck  V.  Ambler.  ^ 

31.  Debt  upon  bond,  reciting  whereas  the  plaintiff  and  gne  H. 
Wife  hound  in  another  hond  to  perform  covenants  in  an  indenture  j  now 
if  the  faid  H,  Jhould  perform  the  faid  covenants^  and  a/fo  if  the  de- 
fendant JbouJdfave  the  plaintiff  harmlefs  of  that  hondy  then  t^c  The 
defendant,  upon  oyer  of  the  condition,  pleaded^  that  i/.  hadper^ 
formed  the  covenants^  and  faved  the  plaintiff  harmlefs  of  that  hmd^ 
Upon  a  general  demurrer  this  plea  was  aujudgcd  ill,  becaufe  h«  di4 
not  (et forth  the  covenants  in  the  indenture,  znl^Jomc  of  them  might  be 
in  the  negative^  and  alfo  becaufe  he  did  not  fa  forth  how  he  had 
jTaved  the  plaintiff  harmkfs.  All.  72  Hill.  513  Car.  Ellis  v.  Box. 

32.  Covenant,  for  that  the  defendant,  the  A^r,  covenanted  /• 
fave  the  leffee  harmlefs  againjl  all  fuits^  eviaions^  and  cxpulftansn 
The  defendant  pleaded  that  %  S.  oujled  him  by  an  habere  facias 
poffefftonem ;  uoon  demurrer  this  plea  was  ruled  to  be  ill,  becaufe 
be  had  pjeaded  an  expulfion  by  an  execution  without  /hewing  any 
judgment^  whereas  Yi^  Jhould  have  fet  forth  the  eje^ment  and  the  pro- 
ceedings to  the  judgment,  and  he  ought  to  have  fliewn  that  J.S. 
had  a  legal  title  before  the  leafe  in  ejectment  madcy  and  perhaps  the 
recovery  might  be  by  a  leafe  made  by  the  plaintiff  himfclf,  Lev, 
83.  Mich.  14  Car.  %  B.  R.  Nicholas  v.  PuUin, 

pl^^*C  33-  Jn  debt  on  bond,  conditioned  to  fave  aparijh  harmlefs  from 
Jdjudg'd  ac'.*'^^  charge  of  abaftard  child,  the  MzxAzuX.  pleaded  non  damnificatust 
^ordin^ly.  the  plaintift  repUed  that  the  parijh  laid  out  3  j.  for  keeping  the  child 
j-i  Saund.  The  defendant  rejoined  that  be  tendered  the  money^  and  the  plajntiff 
m^udgM  ac-  P^^  ^^  ^^  mjuna  fua  propria.  Twifden  J.  faid  that  the  rejoinder  is 
cordingiy.  a  departure,  and  that  they  flioqld  ha\c  pleaded  thus,  vi^.  that 
-— iKcb.  non  fuit  damni/jcatus  till  fucb  a  time,  and  then  you  offered  to  take 
i:c.^tiic""'f;^?^^*'/^y^»  ^''^  tendered  &c,  Judgment  for  the  plaintifF 
co«rtin-     nifi  &c.     Mod.  43,  pi.  97,  Hill,  21  &  22  Car,  2.  B,  R.  Richards 

•lined  that    y.  HodgeS. 

it  was  a  de- 

f 4fture  5  led  ac^ornatur. Ibid.  619.  pi.  7.  S.  C.  adjadg'/f^  the  plaintiff. 

good,  bought  by  hmof  JV  JJreach  allcdged  was,  that  V.  S,  hroutht 
an  aaton  rftr»vtr  forthtfmdgoo,U,  and  declared  that  hi  was  todnid 
,f  tboje  goods  bep-e  W.  Jold  them  to  B,  ut  de  bonis  juis  propriis§c, 
W  recovered  them.  Atter  venlia  exception  was  takcif,  fccaufc  it 
f  ,80  J  was  not  alleged  that  B.  gave  IV.  the  defendant  notice  of  this  fuit;  fed 

T"!.  w'!./"  "°^!.*^  "  not  alleged  in  any  of  the  precedents. 
And  per  Windham,  where  a  thing  lies  particularly  aqd  folely  in  the 
notice  of  tne  party  that  is  to  take  advantage,  there  he  fliall  alle-c 
«;ot.ce,  but  here  he  may  have  notice  from  tlie  party,  or  may  have 

""1'"JT  r  ^  'u^'lT^  ''"^  Z"^^'  I-^eem.  Rep,  130.  pi, 
152.  Mich.  1673.  C.  B,  Bloxam  v.  Warner, 

35.  A  fetond  objeaion  was,  that  it  was  not  alleged  that  the  re- 
uvery  uas  iy  an  etgne  title,  the  court  feid  that  did  appear  in  the 
record,  and  Ip  u  was  well  enough ;  for  it  is  alleged,  that  J.  S.  who 
recoverca  them  lays  a  property  i„  hinifelf  the  ntl  rf  Apr/ before  the 
J«te,  and  jo  ,t  muji  necessarily  be  eigne  to  the  tlamitft  title,  and  fo 

judgment 
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radgment  was  ^iven  for  the  pliunttfF.    Freetn.  Rep.  131.  pi.  152. 

Mich.  1673.  C.  B.  Bloxam  v.  Warner.  ^ 

36.  In  debt  upon  a  bond  conditioned  to  fave  the  obligee  harm- 
Ms  from  another  bondy  iht  defttidznt  pleaded  non  damnificaius.  The 
plaintifF  retliesy  that  the  mon^y  was  not  paid  at  the  day^  and  he  deve^* 
nit  onerabtlisj  and  could  not  attend  his  bujinefs  for  fear  of  an  arrejl. 
The  defendant  rejoins^  that  be  tendered  the  money  at  the  dajj  abfque 
hoc  that  the  plaintiff  devenit  onerabilisy  to  which  it  was  demurred, 
and  jiidgment  was  given  for  the  plaintifF}  for  the  money  not  be- 
ing psud  at  the  day,  the  cpunter-bond  is  forfeited,  and  the  traverfe 

in  this  cafe  is  naught.    Vent.  261.  Trm.  26  Car.  2.  B.-R*  Anon.    ^  ^ 

37.  ixk  covenant  &c.  to  fave  the  plaintiff  harmlefs  as  to  the  oc-^  Gregory^. 
cupation  of  certain  clofes  &c.  the  breach  aiHgned  was,  that  the  Major  s.  c. 
defendant  non  indempnem  confervavit  ipfam  de  ic  concernente  <>c:-^^^^^?^ 
cupationem  quorundam  clauforum,  for  that  T.  S.  commenced  ^^i^i^tll^ 
fuit  againft  him  &c.  concernente  occupationem  clauforum  prxditSl',  ment  wus 
but  did  not  fet  forth  that  T.  S.  had  any  titl^  fed  per  Curiam,  this  ^°*y  ^^ 
beingjj^/r  verdid  5  and  the  plaintiflP^etting  forth  in  his  declaration,  fion**  and' 
that   I.  S.  recovered,    the  ^ourt  were  all  of  opinion  that  judg-  not » to 
mentlhould  be  given  for  the  plaintiff..    2  Mod.  213.  Pafch.  29.  ^^V'^ 
Car.  z.  B.  R.  Major-v.  Grigg.  ?i«-. 

for  the 
yfaiat'ff.        3  Keb.  744.  pt.  11.  Gregory  ▼.  M^^o,  S.  C.  adjudged  for  th«  plaintiff  ni£.——^Ihid, 
755 •  pl>  34*  S.  C.  ft  S.  F.  held  accordingly  by  Wild  uA  JonM.  > 

38.  Bond  was  Conditioned  to  fave  harmlefs  7*.  S.  and  the  mort^* 
gagid  tremiffesj  and  to  pay  the  tntereft  for  the  principal  fumy  the 
defenoant  pleads^  that  T,  S,  non  fuit  aamnificatus^  for  that  he  (the 
ditendant)  had  paid  the  principal  and  interejl  due  at  fuch  a  day. 
Upon  a  demurrer  this  plea  was  adjudged  ill,  becaufe  non  damnific 
eatus  goes  to  the  1>erfon  of  7*.  S.  and  not  to  the  premiffes*  2  Mod, 
305.  Pafch.  30  Car.  2.  C«  B.  Shaxton  v.  Shaxton. 

39*  Debt  upon  bond  conditioned  to  fave  tf;e  plaintiff  harmlefs 
from  a  bond  in  which  he  was  bound  for  the  defendant  y  being  a  cclleSlor 
of  the  rents  of  the  new-^riverm  water  company^  that  hejhouhl  pay  the 
money  collicted  within  20  days  after  he  Ihould  be  required\  the  de- 
fendant pleaded  non  danmipcatus ;  the  plaintifF  replied^  that  the  de^ 
fendant  had  received  1^00 1,  and  that  he  had  not  paid  it  according  to 
she  condition^  whereupon  he  was  threatened  to  be  arrejicd^  andfo  was 
ismpelUd  to  agree  with  the  company  and  pay  them  250/.  And  upon 
demurrer  to  diis  replication  it  was  obje<!ied,  that  the  breach  was. 
not  well  aijigned,  becaufe  it  did  not  appear  that  the  defendant  had 
received  the  1300/.  twenty  days  before  the  a£fion  brought.  The 
whole  court  held  the  exception  good,  and  judgment  for  the  de** 
fendant  $  but  afterwards  the  plaintifF  had  leave  to  amend  his  repli-« 
cation.     Lutw.  470.  Hill.  3  &  4  Jac.  2.  Ball  v,  Richards. 

40,  Debt  upon  bond,  conditioned  to  acquit^  dijcharge^  andfavo 
harmlffs  the  parip^  from  a  baflara  chiUy  the  defendant  pleaded  non 
icmnificatus  generally;  and  upon  demurrer  it  was  objected,  that 
tHc  defendant  ought  to  Jhcw  how  he  acquitted  and  dilcharged  the        -     .  • 
parifh,  and  not  anfwer  the  damniHcation  only;  but  it  wa»  anfwered,  L  '^^  J 
riu(  b^d  the  plea  been  that  he  had  kept  harmlefs  and  difcharged  the 

parifh 
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parifli  it  had  not  been  good,  without  Oiewing  how.  Sec.  becaufe  it 

is  in  the  affirmative,  but  here  it  was  in  the  rugative^  {y^^*)  ^t  the 

pariih  was  not  damnified,  and  thev  Ihould  have  Oiewn  a  breach ; 

for  thoush  in  ftriftnefs  this  plea  does  not  anfwer  the  condition  of 

the  bond,  yet  it  does  not  appear  upon  the  whole  record  that  the 

plaintiiF  was  damnified,  and  confequently  he  has  no  caufe  of  scl 

tion  \  and  the  court  gave  judgment  for  the  defendant.    ^  Mod.  252. 

Mich.  4  Jac.  2.  B.  R.  Mather  v.  Milk. 

^^^'V^     41.  In  debt  upon  a  bond,  conditioned  to  fi-ee  and  keep  the  plains 

judged  ac-    ^^^  harmlefe  o^  and  from^  all  co/ls  and  damogis  which  may  arife  by 

cordingiy.     rtcfon  of  fuch  a  law-^uit  &c*     The  defendant  pleaded  non  damnific 

jf  one  be     ^^f^^  generally,  and  upon  demurrer  the  court  held  the  plea  good, 

favc  ham-  becaufe  the  condition  was  to  fave  him  harmlefs  from  fome  thing 

itA  agahft   which  was  uncertain  at  the  time  of  the  mating  thereefy  (viz.)  from 

Mfarticuiar  the  cofts  and  charges  of  the  fuit,  that  no  cofts  might  be  recovered 

Ifc'fendjwt  ^g^'^'^  ^^^  i  ^^  '^  '^  ^^^  ^'^'^  ^^  '^^^  ^^^  harmleSyriM  aparticu^ 
•ught  to  lar  and  certain  things  there  fuch  a  negative  plea  generally  would 
frew  bow    not  have  done  without  (hewing  how  he  had  indemnified  the  other, 

it  be  to  fave 

bim  harmlefs  ^tntrally  a  «•»  damnifcMtui  gcncraHy  will  do ;  »nd  /it  be  to  fave  hannlefk  in  (rotral 

tarticulari  tgatnfi  aU  ferfuu  it  U  general  ^  per  UoI(  Ch.  J.     iz  Mod.  406.  Trin.  xz  W.  3.  Anon. 

•  The  cafe  ^^.  Bond  to  fave  harmlefe  againft  feveral particular  thingSj  emd 
liit^Mkh"  ^^^  ^'"  general  I  here  to  a  general  declaration  non  damnificatui  \s  a 
33  ^  34^  %f^  P^c^Y  <^^  ^^^  ^^^  plaintiff  fhould^m/  a  breach^  though  per* 
cric.B.  R.  haps  it  is  better  to  anfwer  to  the  particular  things,  and  then  to  &y 
pi.  24.  per  ^0^^  ^he  reft  non  damnific^tus ;  per  Holt  Ch.  J.  1 1  Mod.  78.  pi. 
tf?te^lf.  '  ii.Pafch.  s-  Anna  B.  K.  Anon,  cites  ♦Cro.  E.  253*  that  the 
chaise  i<  to  plaintiff  Ihould  have  afligned  a  particular  breach  before  he  had  de- 

•  particular  burred. 

•hingf  he 

miall  ihew  how,  Sec-  but  othexwift  when  it  is  to  a  mttltipUcity  of  t]^ng»}  £ar  tben  a  gfontni  ple«iiaf 

h  foodi  and  cites  $  £•  4. 8* 

(Z.  a.  5)  To  fave  harmlefs.     Equity. 


Fo  'tji  a       I.  np  HO*  the  furety  is  not  troubled  or  molefted  for  the  debt,  yet 
fcjcach  of  X    at  any  time  atter  the  money  becomes  payable  on  the  original 

^rwl^'-Buift!  bond,  the  court  of  chancery  will  decree  the  principal  to  difchargc 
234.  Abbots  the  debt.    Vcrn.  R.  190.  Mich.  1683.  ii>  cafe  of  E.  Ranelagh  v. 

vjohnltoii.    H^ys, 

iChan,  3^*  The  fhintiff  ajigned  feveral  Jhares  of  the  excife  in  Ireland  to 

Cafes  146.  the  defendant,  who  thereupon  covenanted  to  fave  him  harmlefs^  and 

S.  c.  de-  tofland  in  his  place  touching  the  payments  to  the  king^  &c.  the  plain-- 

r^lli  wa!  tiff  being  Jued  by  the  king^  brought  his  bill  to  have  the  agreement  per '^ 

nlch  o^  formed  infpecie ;  it  was  infiftcd,  that  the  plaintiff  might  recover 

rofed  by  damages  at  law,  and  that  this  wss  no  fpccifick  covenant,  but  only 
kr.  Keck,  ^  general  and  pcrfonal  covenant  for  indemnity,  and  it  founds  only 

cotafaysit  in  damages  which  cannot  be  albcrtaincd  in  chancery j  but  lord 

was  not  Jforth  decreed  that  the  defendant  ♦fliould  perform  his  covenants^ 

charted  in  ^^ ^  direacd  it  to  a  mafter,  and  that  as  often  as  any  breach  ihould 
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l^ppcn  lie  ihoiJd  report  the  £ime  fpecially,  Aat  the  courts  if  oc^  ^"^Lf'i^ 
calion  (hould  be,  might  dired  a  trial  in  a  quantum  danmificat\  ^^^^^^ 
Vem.  189.  pi.  190.  Midi.  35  Car.  2.  lord  Ranelau^h  v.  Hayes,    was  behiaa^ 

^         '  but  only 

f&zt  he  was  foedy  &c.  and  otje&ed,  thtt  for  tveiy  petty  bieach  thU  would  iuljedi  the  defendaat  t^ 
ccnuDiUncns. 

3.  A  divcrfity  was  taken,  yiz,  ix^ere  the  counter-bond  or  cover  AMod.«49, 
nant  is  given  to  (aye  harmleis  from  a  penal  bond  before  tht  eonS*  fame  diver- 
tion  broktki  there  if  the  penal  fum  be  not  paid  at  the  day,  and  fo  the  firy  does  not 
condition  not  preferved,  the  party  by  this  is  liable  to  the  penalty -'PP'^"* — r 
and  b  damnipid^  and  the  counter-bond  forfeited ;  but  if  the  coun-^||'"j  ^V.q. 
txx-^osAht given  after  the  condition  broken,  or  to  fave  harmlefs but s. p.' 
from  a  fingle  bond  or  bill  without  a  penalty,  there  the  counter-  ^o^  ^l  ap* 
bond  cazmot  be  fued  without  a  fpecial  damnification  j  per  Holt^^^^* 
Ch.  J.     I  Salk.  197.  pi.  2.  Mich.  5.  W.  and  M.  in  B.  R.  Grif- 

fiAi  V.  Harrifon. 

•  •  • 

(A-  j?)    Conditicps.    \What  a  Breach.^    In  relpedl 

of  the  Words. 

[l.  TF  the  condition  be,  that  if  hi  recovers  20  atr£S  of  land,  the 
-*  obligee /ball  have  a  moiety  i  M  he  recovers  but  10  acres,  he  is 
not  bound  to  pay  any  part.     21  £d.  4.  5a.  b.J 

[2.  If  the  condition  be,  to  make  before  Eaftgr  next  a  fufficient  Tb"  fcemt 
e^aU  in  fee  of  the  manor  ofB.  dif charged  of  all formtr  bargains  and^^^^^^.^^ 
tncnmhrancesj  except  a  leafefir  vearsy  upon  which  the  ancient  rent  Cam!scicc 
is  referved ;  if  a  leafe  for  years  be  made  mefne  between  the  date  of  the  ^  ^^  ^ne  of 
covenant^  and  the  delivery  of  the  deedy  thiis  is  not  any  breach.  D.  5***^'^*''"''* 
'3, 4*  Mi.  139.  34.  the  ancient  rent  being  referved,  J  wm  held  b^r 

,  Brooke  Ch. 

Baioo,  Stnndefs,  WUddon,  and  Dyer,  that  it  wis  not  a  breach  i  but  Morgan  and  Bendlowt  e  coj)* 
Ua  \  and  was  the  caie  of  the  eail  of  Himiiiigton  v.  Ld.  Clinton. 

* 

3*  If  Ae  condition  of  the  feoffment  be,  that  the  feoffee  Jhatt  give  *  I>- 139  ^' 
otier  kinds  in  recomUnce  thereof,  and  ^t  feoffee  infeoffs  him  a^P^-^^*^'''* 
'other  lands  of  a  defeajabie  title,  which  are  after  evi^ed\  yet  the  con-  m*  * 
dition  is  performed;  for  *  once  a  recompeneey  and  perpetually.   D.  3, 
4.  Ma.  139:] 

f  4.  If  the  condition  be,  that  if  the  canufee  of  a  ftatute  holds  fueh  Br.  Coodl- 
lands  in  peace  without  damage  or  lofs  for  want  of  warranty^  then,  ^^°^  P** 
&C.  if  the  conufee  be  impleaded^  and  vouches  the  conufor,  who  ren^  "J  & s'p 
ders  it,  by  which  the  land  is  loft,  and  the  conufor  hath  nothing  f^byFinchdca 
tender  in  valuiy  the  condition  is  broke  j  for  to  render  in  value  is  »nd  ?^^:i%» 
of  common  right  upon  a  warranty,  and  the  judgment  to  recover  in 
value  is  not  fufncient,  for  he  is  indamaged  without  the  value.    46 
£d.  3.  28.  b.  fuch  cafe.] 

[5.  If  the  condition  be  to  acquit  another^  though  he  acknow-* 
ledges  the  acquittance,  yet  if  he  do  not  acquit  him  in  deedy  the  con* 
dition  is  broke.    46  £d.  3. 28.  b.J 

4  [6.  If 
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r6.  If  the  condition  be  tojtand  to  an  award  de  partiilom  facufuP^ 

and  they  award  a  partition^  and  that  he  Jhall  levy  a  fine  to  make  it 

certain  \  he  ought  to  levy  a  fine,  becaufe  this  depends  upon  the  par«> 

tition,  and  inforces  it.     1 1  H.  4.  2^.  b.  j 

f  Tbisfetma      »[y.  If  the  condition  be  not  to  alien  the  land^  and  he  gives  the  land 

to  be  mit    ^^  jj/^  jj^iy  apparent^  without  taking  of  any  diing  for  it,  the  con- 

fflo  not  dition  i$  broke.  1 46  Ed.  3. 33. J 

find  wy 

fuch  point  there. 

{Thisfcems  ("g.  If  the  Condition  be  not  to  do  any  thing  which  Jhall  turn  him  in 
««.**  P"^  vileny ;  if  he  acknowledges  aftatute^  whether  the  condition  is  broke  ? 
K2^t o^  Dubitatur  J  46  Ed.  3.  32.  b.  (Quaere,  the  intent  of  the  word 

Ur9z  any      vflleny.)] 

iuch  point 

^^w^...-^       [9*  If  the  condition  be  not  to  make  any  delate  or  difturbance  ah^ut 
Fol.  433.  ^^f  adminijiration  of  the  goods  of  B.  againfl:  the  obligee  ;  if  he  ad- 
!_,— ^p-.^  minijlers  the  goods^  and  caufes  himfelf  to  be  fummoned  for  them,  the 
condition  is  broke.     47  Ed.  3.  23.  b.] 

[10.  If  the  condition  be  tojuffer  an  ajjife  to  pafs^  which  the  obli- 
gee hath  againft  another;  though  he  gives  20  j.  to  a  juror  to  pafs 
againfl  him,  yet  if  the  ajjife  pafs  for  him^  the  condition  is  not  broke. 
10  H.  6,  19.] 
•OriK.  is        [''•  ^"^  oiherways  it  had  been  if  the  condition  had  been  to 
(mak  en-    fufter  the  affife  to  pafs  without  impediment  *  or  had  endeavours.     10 
«»"•)         H.  6.  19.] 

9r.  Condi-  C^^-  If  ^^^  condition  be,  that  the  leffor  may  come  to  the  houfe 
tions,pl.35.  leefedat  a  certain  time,  and  that  the  leffee  do  not  oufi  him  during  the 
cites S.C.  term;  if  the  leflbr  comes,  and  the  Teffee  Jhuts  and  locks  the  doors^ 
v^nant'nm,  Y^t  this  IS  no  oufter,  for  he  might  have  entred  notwithftanding. 
that  the  lef-  3  H.  4.  8.  b.  adjudged.] 

fiT  might 

be  in  the  houfe  4  days  in  the  year,  and  that  the  faftening  the  doors  and  windofws  is  no  breach  ;  and 
Brooke  fays,  that  the  law  feems  to  be  the  fame  of  fuch  a  condition.  Br.  Dettr,  pi.  56.  dtes 

S.  Cw— — Fiuh. Dettc,  pi.  X09. cites S. C.  adjudgMby  all  the juitices. 

[13.  If  a  man  leafes  for  years,  and  covenants,  that  tfie  leflee 
(hall  enjoy  the  land  peaceably^,  without  the  trouble  or  moleftatton  of  any^ 
and  there  was  a  rent  feck  at  the  fame  time  iffuing  out  of  the  land, 
which  was  due  to  the  queen^  and  after  the  queen  by  her  prerogative 
dl/lrain*d  in  the  land ;  yet  this  is  not  any  breach  of  the  covenant 
for  the  land  is  not  charged  or  incumbered  with  the  rent-feck, 
fcilicet,  as  to  the  pofleflion ;  and  then  when  the  queen  diftrains 
for  it  by  her  prerogative^  this  is  of  common  rights  and  none  is  hound 
to  dif charge  things  of  common  right.  Mich.  43,  44  Eliz.'  B.  R.  be- 
tween/i^r/^fl»5/:/m'f,  per  Curiam.] 

[14.  £0  a  fortiori  i/  the  rent  had  been  iffuing  out  of  other  land. 
Ibid,  per  Popham.] 
S.C.  cited        15,  Leafe  to  baron  and  feme  for  years^  with  a  provifo  th^t  if  the 

m' ^*  \      P^^Jf^^  ^^""^^  ^^^  '*^  Aflw^J  of  any  otter  than  thi  baron  and  feme y 

•***"  ^'  ^,iU  of  their  ijjuey  that  then  upon  the  tender  of  i col.  by  the  leffor, 

he  may  xe<euter.    Ba^on  dies ;  feme  takes  another  baron';  leffor 

tecdcrs 


tendert  dit  lOoh    Whether  the  marriage  is  a  breach)  dubitabant. 
Mo»2i.  pL  71.  Hill.  aEliz.  Anon. 

16.  A.  by  indenture  leafed  an  boufe  to  B,  for  40  vears,  and  B,  by 
the  fame  indenture,  covenants  that  he  will  Sufficiently  repair  it  during 
the  termj  and  that  Am  his  heirs  and  ajjigns  may  enter  every  year  to  fee 
if  the  repairs  are  done ;  and' if  it  is  repaired^  upon  view  of  the  lejjorj 
according  to  the  agreement^  then  the  leffee  Jhall  hold  for  40  years  more 
afier  tbefirfl  term  ended  &c.  It  was  agreed  by  all  but  Raftsd,  that 
&ough  the  leffor  does  not  view  &c.  yet  if  It  is  kept  in  repair  the 
leflee  (hall  hold  the  other  40  years,  the  reparations  b^ing  in  fado 
performed,  becaufe  the  view  is  a  thing  voluntary  in  the  feflbr,  and 
for  his  benefit,  and  the  not  doing  thereof  ihall  not  prejudice  the 

leflee  $  and  judgment  for  the  plaintiff  by  the  other  3  juftices.    Mo.  [  184  ] 
27.  pi.  88.  Trin.  3  Eliz.  Sicern's  cafe. 

17.  If  a  man  be  bound  to  make  afeofment  of  this  land  there,  al  • 
dio*  be  charges  the  landy  yet  heftiall  not  forfeit  his  bond;  hut  if  it 
were  to  make  a  feoffment  of  his  land  difcharged  ice.  it  is  otherwife  | 
tut  yet  he  fhall  not  be  bound  to  difcharge  it  offach  things  with  which 
it  is  charged  by  the  law.  Arg.  3.  Le.  44.  pi.  64.  Mich.  15  £Iiz. 
C.  B.  in  cafe  of  Mountford  v.  Catelby. 

i8.  The  Biihop  of  Rochefter  made  a  leafe  of  a  manor  for  years^  Mo.^».pL 
wherein  were  divers  copyholders^  provtfo  that  the  leffee  Jhall  not  mole/I^  "j^^l^  o'„ly' 
vex^  or  put  out  any  ccpy  holder  paying  his  duties  andfervicesfuch  poena  ^  by  way  wf 
forisfa£tura\  the  bre-ich  was  afligned  that  the  demandant  entred '^"'"^^J^^ 
upon  a  C9pjholdir^  in  a  cow-houfe^  parcel  of  the  premijjisy  and  beat  any  JlJovir?, 
bimy  et  uc  moleftavit  y  it  was  the  opinion  of  the  court,  that  the  adjudged  no* 
condition  was  not  broken,  for  that  the  molcftation  ought  to  be  in-  ^"^^^^J  *»4 
tended  fiich  as  (hould  be  an  expulfion,  or  moleftation  concerning  lijfe^^e  in- 
his  copyhold-tenement ;  and  adjudged  accordingly.     Cro.  £.  42.  cUned  that 
pL  16.  Mich.  37  &  38  Eliz.  B.  R.  Penn  v.  Glover.  ''^'!T^ 

19.  A.  leafed  lands  for  years,  rendring  50  s.  rent  at  the  4  feafts,  ^^   '^^^ 
viz,  Mich.  &c.  Provifo  if  the  rent  be  behind  by  the  fpace  if  a  year 

after  the  day  of  payment^  it  being  lawfully  demanded^  and  no  dijirefs 
to  be  found  there  per  totum  tempus  preediSfum^  to  re-enter ;  it  was 
found  that  the  rent  was  behind  for  a  vear,  and  that  there  was  a  de- 
mand, but  there  was  not  any  diftrefs  the  lad  day  of  the  year  upon 
the  premifles,  and  that  the  leflTor  entred.  Adjudged  that  the  con* 
dition  was  not  broken  if  there  was  a  diftrcis  at  any  time  of  the 
year,  and  a  condition  ihall  be  taken  favourably  for  the  leffee.  Cro. 
£.  764.  pi.  2.  Trin.  42  Eliz.  B.  R.  Grig  v.  Moyfes. 

20.  The  condition  of  a  bond  to  fave  the  obligee  harmlefs  con* 
ceming  bis  buying  of  certain  goods  atfuch  a  pricey  extends  not  to  the 
price  but  the  title,  as  was  dearly  agreed  upon  evidence  between 
them.     All.  95.  Mich.  24  Car.  B.  R.  Smalman  v.  Hutchinfen. 

21.  Leife  for  9  years,  was  dated  1  funcy  16  Car.  2.  in  which  iKeb.i9r. 
there  was  a  covenant  to  fave  the  plaintiff^  harmlefs  from  all  evictions  '^a-^?'*? '/"* 
during  the  termy  and  in  covenant  the  breach  affigned  was  an  eviction  Jhi'pilnti^. 
ibth  of  June  following  \  the  defendant  pleaded  that  this  leafe  was  ——ibid. 
primo  dedberatum  the  \Jl  rfjune  if  Car.  2.  which  was  after  the  ^'^'^^''^^^ 
breach  ajfignedy  and  that  the  plaintiff  was  not  eje£}ed  after  the  de-  jjdg  "d*ac- 
Jivcrj  0ftbe  deed.    Upon  demurrer  the  court  h^d  that  thofe  words  cocdiagiy. 

during 
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(during  die  term)  fhall  be  conftrued  during  Ihe  fern  in  C({iifpiteai« 
eion  of  time,  and  not  only  from  die  time  of  die  oeliveiy  of  the 
deed  when  it  commenced  in  interefty  and  judgment  for  the  plain- 
tiff.  Sid.  374«  pL  14.  Trin.  20  Car.  2.  B.  R.  Lewis  v^  Hil« 
Hard. 

(B.  b)    How  to  be  performed  when  it  is  Pro  Con- 

filio  impendendo  [&c.] 

•  Br.  An-  r^*  T^  ^  annuity  be  .granted  toaman  of  tbelawy  pro  confillo  im- 
Bttl^i  pi.  7«  ^  pendendo,  the  grantee  is  mi  bound  to  travel^  nor  do  anr 
cites  s.  c.  thing,  but  counfel  where  he  may  be  found.  *  41  Ed.  3. 6«  f  8  n. 
Ji:i-3-6.a4-  t^l*  Ei3.  7.b.  adjudged.] 

Fiuh.  An- 

iittity,  pK  19.  cites  S.  C.  &  S.  P*  Bf.  Extingulduiieiit,  pi.  35.  cita  S.  C.  -f  Br.  An^ 

noity,  pi.  15.  cites  S.  C.  %  Br.  ConditioBi)  pi.  4.5.  cites  S.  C.  &  S.  P.  adjwlg^d. 

Br.  Aonuity,  pi.  iS.  citei  S.  C. 

t  »85  ] 

Br.  An-         f  2.  AlTo  the  grantor  ought  to  £fcl^e  his  cafe  to  die  grantee,  odiar«- 

Sto  s."'c7"  wife  he  is  excufed  of  his  counfcL    41  Ed.  3.  6.  b.] 

aDd4i  £. 

^.  i9..«.»FitsJi.  Annuity,  pi.  X9.  cites  41  E.  3.  194  S.  P. 

[3.  If  the  grantii  cannot  counfel  him,  yet  if  he  Jbi$  as  much  as 
b$  can^  he  is  excufed.  41  Ed.  3. 6.  b.] 
Br.  An.  1^^,.  So  if  any  annuity  be  granted  pro  confilio  &  auxilio  to  a  pby- 
^ms  c!'J^^^^  the  grantee  is  not  bound  to  travel  for'  him,  but  to  give  Us 
nnd  41  £.).  advice  and  help  where  he  may  be  found;  af/o  he  ought  to  artifj  him 
10.  that  the  ^^jj^f  ffudady  it  is.  41  fd.  3.  6.  b.  20.  (R.  ^lurrrthb;  for  a 
Sughtto  go  inaiady  is  fecret,  which  cannot  be  known  but  by  the  phyfician,  and 
to"  the  pa-  zfick  man  cannot  travel  to  die  phjrfician,  but  perhaps  if  he  fends  bis 
tient. ferine  to  him,  he  may  know  his  difeafe ;  but  he  may  be  helped  mucb 


nu 


L     ^y  ^nfpefiion  and  feeling  his  pulfe ;  ideo  Quare.)] 


19.  vttci4i 

£.  3.  19.  and  feems  to  admit  tliat  tlic  phyficiao  onght  to  go  to  the  patient. 

Korii  he  [^,  So  if  an  annuity  be  granted  to  a  man  of  the  lawj  pro  con* 
boun '  to  go  jjjj^  ^  fcrvitio  fuo  impendendo,  he  is  not  hound  to  go  with  him^ 
ch' grantor  Hof  to  counfel  him  in  other  place  than  where  he  is  found.     8  H. 

ip,y  :.or:fy    6.    24.] 

h  -n ,  xi  .i  \\c  may  give  hi^  ccranfd,  where  he  it,  without  going  to  him ;  though  mherwUe  ft  is  in  cifi: 
or  .  vn^ir.i.^ti ;  for  the  ^^.uir;.c  cannot  go  to  him.     Br  Annuity,  pi,  y.  cites  41  £•  3.  6.  19.  1 

F.t^h.  Ani.'.iiy,  pi.  jf).  cli«  S.  C    1  See  (S.  c)  pU  zo. 

[6.  So  he  is  not  bound  to  go  with  him,  though  the  ether  wUl  heat 
his  cJ.arz^s.     8  H.  6.  24. J 


? 


ub.  i-,5,  llumifwud  aujudgctl  per  Curiam.] 

\'.i^  *i'-!i  uo  plea  ;  for  fcttrng  his  lutnd  to  ever    bliliaaj'  be  inconvciiiiat  to  him. 

[8.   But 


^.  jfiul  tp^/fl  annuln^  is  granted  pro  cooltlioitnpendendo,  and   . . 

Ihe  ♦  grantee  in  tbi  fame  detd  binds  bimfelf  by  fuch  words,  pro  *  "i^^^^^  43';- 
f  tttf  quidem  ipncejpone^  that  Ar  will  go  with  btm  to  any  plac.^  .vithln  ^-"-y^ 
the  eonntryi  there  he  ought  to  go  with  hizn,  bccaufe  he  hatli/)^/  id/y  f-";,^  ""'-^'"^ 
baund  hioifelf  fo  to  dck    ♦  8H*  6«  24.  32.  Ed»  3.  Annuity,  30  oiTJrs^.  c"' 
Caria.1  a^-  9  e.  4. 

this  ii  a  condidoD,  and  for  Oon-feiTaiicc  the  annuity  i*  cxtinft,  per  Strang^.— -Br.  Annviity,  pj.  18, 
«ites  S.  C.  Se  S.  P.  by  Strange.    But  BiooU  fays,  quxrc  mde»  for  it  ia  a  grant,  and  not  a  conuitioA. 

[9.  If  the  grantee  of  fuch  annuity  refines  to  give  his  counfel  u|>-  *  ^^^'  '• 
DO  dcmani  the  annuity  is  determined.    ♦  Da»  12.  x.  b.  1 8  H.  6.  h^;^*  *"/ 
24. 16  £d.  3.  Anniuty  22«  5  Ed.  2*  Anniuty  44*}  te  mifprint. 


UtL  S44«  a.  S.  P>«^Bec«nfe  he  has  no  remaiy  for  the  counfel,  nor  any  eftjte  therein,  Aig.  RolU 
Rep.  »».  HiU.  la  Jac.  B.  R.  t  Br«  Annuity,  pi.  18.  c'ltet  S.  C.  8c  S.  P.  ■Br, 

Eatin^iihmentt,  pU  53«  cites  S*  P.  ■  'In  the  quarto  edition,  and  the  fmaller  f>lio  edit!  an,  it  is  pi. 
56.  and  fo  in  thofe  two  editions  are  two  pleas  mark*d  ( j6)  and  tbofe  tail  msncloned  'editions  cite  41 
£.  3.6.        -Co,  Litt*  ao4«  a.  S.P.  So  if  annuity  be  granted,  quod  preftaret  conAlium,  thit 

saaket  the  grant  conditional.    Ibid* 

[lo.  If  the  grantee  of  an  annuity  fro  eonfiUo  impenfo  ii  impen--  Br*  Condi* 
dendo  refiifes  after  to  give  counfel  %  this  does  not  detemdne  tbe  an^  ches  ii'b/* 
nuityt  becaufe  this  was  granted  as  well  for  the  fervices  paft  as  thofe  3.V.^hat 
to  CQDxe*    Temp.  £d»  !•.  adjudged* J  this  is  a  for«« 

feicure,  and 
fluU  not  txtinguiih  tiie  annuity. 

[ij.  If  a  dean  and  chapter  grants  to  another  the  office  of  chief  [  i86  j 
t9oi^  with  S 1.  for  the  exercife  thereof^  provided  that  be  ei^ercifes  tie 
office  in  the  great  kitchen  cf  tbe  ebsercb  'f  and  after  the  dean  requires 
him  to  exercife  it  in  bis  own  kitchen^  and  he  refufes^  yet  the  annuity 
is  not  determined.  Hill.  37  Eliz*  B.  between  Salifiury^  dean  of 
Norwich^  and  Cbapmanj  adjudged.] 

I.  In  replevin  £•  avowed  for  a  rent-charge  granted  to  him  by  a  Pi-C  ^Ss. 
ftranger,  who  was  feifed  of  a  manor  where(H  the  land  where  is  par-  ^-^^;  ^''^^ 
cd  &c.  pro  confilio  impendendo.    It  was  pleaded  in  bary  that  E.  ■*'^^-*''^^^ 
tbe  defeftdant.  was  attainted  of  treafon^  and  committed  to  the  tower^ 
and  that  tbe  grantor  bad  occajionfor  to  have  bis  ceunfel^  and  could  not 
have  accefs  to  him  &c«  and  upon  demurrer  all  the  court  held  diat 
the  avowant  ihall  have  return ;  for  by  the  attainder  the  rent  was  not 
forfeited,  becauie  it  was  incident  to  the  caufe  for  which  it  was 
given^  nor  can  be  granted  over,  and  tho'  £.  is  in  prifon,  yet  he 
may  give  counfel  as  well  as  before,  and  no  default  is  affigned  in 
him.     D.  I.  b.  2.  a.  Mich«  6  H.  8.    Oliver  v.  Empfon. 

U.  If  annuity  be  granted  to  a  counfellor  or  phyfician  for  their 
liveSf  pro  confilio  fuo  impendendp  to  the  grantor,  and  the  grantor 
diesy  this  does  not  determine  tbe  annuitvy  but  the  grantee  (hall  hold 
it  for  his  life,  and  yet  it  was  granted  and  was  executory  for  the 
counfel)  but  by  the  a^  of  God  the  grantee  is  difcharged  of  giving 
counfel ;  for  no  counfel  can  be  giv^n  to  the  grantor  When  he  is 
dead;  per  omnes  barones.  PI.  C.  456.  b.  Trin.  15  £liz.  in 
Sir  Tho.  Wroth's  cafe. 

III.  An  annuity  was  granted  />  an  attorney  pro  confilio  imoenf^ 
&  impendendo^  and  afterwards  there  being  a  diJJ'erence  bttwesn  the 

grantor 
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graniifdnd  djlranger^  tbeiittanuy  gave  cdunfel  U  thi  iiverfarf^ 

hut  not  U  tbe  grantor^  he  not  requiring  enj  of  him  in  diat  matter'. 

The  court  hdd  diat  his  annuity  was  not  determined  hereby.    l}y^ 

369.  b.  pi.  5^.  Pafch.  22  Eliz.    Plomer's  cafe. 
Botifaftf-      fv.  Annuity  granted  pro  exerdtio  officii  fenefchaBi  i  rdulal  td 
i;^^;'^;;^';"  hold  a  court  is  a  forfeiture.    D.  377.  a.  pL  28.  Trin.  23  EKi^ 

annuity  t§     Anon* 

and  he  fummont  it  without  hif  comptnion,  and  the  grantee  refiifet,  tfaia  is  no  forfeiture^  becatrle  It  It 
a  void  fonunons*    D*  377*  a.  pi.  i8«  Mar:g.  citei  17  £Us*  Huricfton^a  cafe. 

V.  If  ^.  fro  eonfilio  imtenfo  (fc.  fnai/s  afeojpneni  or  kafe  fir 
Ufty  albeit  he  denies  counfe\  yet  A.jhallnot  re-enter  ;  for  in  this  cal!; 
dnere  ought  to  be  legal  words  of  condition  or  qualification ;  for  the 
caufe  or  confideration  ihall  not  avoid  die  eftate  of  the  feofteei  and 
die  reafon  of  this  dtverfity  is  for  that  the  eftate  of  the  land  is  executed^ 
and  the  annuity  is  executory.    Co.  Litt  204*  a. 

f(B.  b.  2)  Till  he  be  prdmoted  to  a  Benefice.] 

[12.  If  an  annuity  be  granted  till  the  grantee  be  promoted  and  pre- 
ferred to  a  benefice  ofjpL  a  year  by  the  granto^  and  after  the  graif- 
tor  prefents  him,  but  the  grantee  is  found  injuffcientj  the  annuity 
(hallceafe.     Pafch.  i  Jac.  B.  dubitalur.] 

[13.  [So']  if  an  annuity  be  granted  till  the  grantee  be  promoted 
to  a  benefice  by  the  grantor,  if  he  profers  a  benefice  to  him  which 
is  litigious^  yet  the  annuitv  is  detennined^  for  perhaps  be  has  a 
good  tide  thereto,  though  it  be  lidgious.  17  £•  3.  11.  dubi-> 
tatur.] 

[14.  But  if  the  church  he  full  of  another  at  the  time  of  the  pre^ 
fentadon,  the  annuity  is  not  determined,  though  he  accepts  the 

(,o-  1  prefentadon,  for  the  prefentation  and  acceptance  is  void*    26  £« 
"7  J  J,  69.  b.] 

[15.  It  an  annuity  of  20 1,  per.  annum  be  granted  till  be  he  pro-' 
HUfied  to  a  benefice^  the  benefice  ought  to  be  of  the  value  of  lOO  mario 
a  year.     16  £•  2.  Annuity,  4.7.  uTue  thereupon.] 

[16.  If  an  annuity  be  granted  to  another  till  be  be  oromoted  to  a 
competent  benefice  \  if  the  grantor  after  tenders  to  him  the  prefentation 
to  a  vicaridge^  \vhich  is  worth  100  marks  per  annumj  li^ucb  he 
refufes,  the  annuity  is  determined.  3  Hen.  6.  Annuity,  adjudg- 
ed, 31  £.  3*  Aimuity28.] 

[17.  The  benefice  ought  to  be  of  at  much  yearly  value  as  tbe  os- 
nuity  is,  otherwife  it  is  not  determined.  3  £•  3.  Annuity,  40* 
Temp.  Ed.  i.  Annuity  50.] 

[18.  The  value  of  the  benttice /half  be  rechned  according  to  tht 
demerit  of  the  party  tQ  be  promoted.     31  Ed.  3.  Annuity  28.^] 

[19.  If  the  grantor  prefents  the  grantee  to  an  ewe*  benet  (that  is, 
the  cuftody  of  me  hofy^watery)  this  does  not  determine  Che  annuity, 
fvr  he  is  removeable  at  the  will  of  the  parifiiiontn.  }  £•  3^  Aanui^ 
40  adjudged.] 

5  {20#If 
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'  [20.  I^an  annuity  be  granted  till  promoted  Sec.  by  the  grantdrof 
his  bisrsy  it  is  a  good  performance  of  the  condition  that  he  waspro^ 
nioted  by  the  mother  of  the  grantor  at  the  requeft  of  the  grantor^  in 
diicharge  of  the  annuity.     33  E.  i.  Annuity  51.  adjudged.] 

[21.  If  an  annuity  be  granted  to  an  infant  tillht  be  promoted  to  3  ^^^^^Z/y  wa« 
benefice )  if  the  ^r^wr^r  tenders  him  a  benefice,  though  he  cannot  granttd  to  A, 
take  it  for  the  nonability  of  his  perfon,  yet  the  annuity,  is  detcrmin-  ^'^^^  ^'  *»* » 
cd.    3  Ed.  3.  Annuity  40.]  f:^::'^^,- 

in  aAion  brooght  the  ditfcnA^nX.  pleaded^  that  tbt  fUintlff  bad  taken  i»iffi  andfi  cannot  receive  a  be- 
i^fiet\  aad  adjud^M  a  good  plea.     Br.  Annuity,  pi.  i6.  cites  7  H.  4.  i6. 

In  annolty  apon  a  granr,  till  the  grantee  was  promoted  to  a  competent  benefice,  and  be  refuted* 
Tile  pUnutiff  Ja\d^  tbar  if  voai  a  benefice  laitb  cure^  and  that  none  may  take  by  the  law  of  Holy 
Church  before  the  age  of  24,  and  be  no  ax  only  zz  at  the  time  of  presentation  \  and  the  oth^  fai(i  that  hd 
was  24,  and  to  to  lifue.  Brooke  fays  it  fecms  to  be  ill  pleading,  for  he  (hall  not  anfwer  the  refufal^ 
•or  if  be  refufes  zvbere  tbe  ordinary  was  ready  to  bave  fuWered  bim  to  ba've  this  prefentmenty  he  has  tli^ 
dsgoUfaed  the  aimuity,  as  it  fecms.    Br.  Conditions,  pf.  54.  cites  19  H.  6.  54. 

f  22.  If  the  grantor  refigns  a  prebend  to  the  grantee^  Snd  the 
hi/hop  at  the  requeft  of  the  grantor  tenders  the  prebend  to  the  grantee  ; 
if  he  refufes  it  the  annuity  is  determined.     i6  E.  2.  Annuity  47.] 

[23.  If  the  annuity  be  granted  quoufque  de  beneficio  Jibi  providerlt 
quod  duxerit  acc^tand'^  the  grantee  is  not  bound  to  accept  any  bene^ 
fice  of  any  aSiion^  but  at  his  pleafure,  becaufe  of  the  faid  words ; 
and  by  this  refufal  the  annuity  (hall  not  be  determine^d.  Temp* 
£•  I.  Annuity  50.  adjudged.] 

[24.  If  an  annuity  of  401.  [40/.]  a  year  be  granted  till  promoted  ^_^-^ 
t9  a  benefice^  a  vicaridge  ^the  value  of  5/.  per  annum  is  nctfuj^cient  FoI.  436- 
within  this  condition.    19  £.  2.  Annuity  49.]  u*-^r'-^ 

[25.  But  it  ought  to  be  of  the  value  of  10  marls  per  annum  at 
the  Uaftj  and  this  is.fufficient.  19  £.  2.  Annuity  49.  IlTue  there- 
upon.] 

26.  Annuity  of  10  marks  was  granted  ////  the  grantee  was  ad* 
vancid  to  a  competent  benefice^  and  they  were  at  ijfue  upon  the  value 
rftbe  benefice  tendered  ana  refufed^  viz.  that  it  is  not  worth  10/.  Sec* 
and  the  others  e  contra  where  the  annuity  was  of  10  marks ^  And 
it  was  faid  that  if  he  had  accepted  the  benefice^  that  it  had  ex« 
dnguiih'd  the  annuity,  of  whatfoever  value  the  benefice  had  been  ; 
Brooke  fays  the  reafon  feems  to  be  in  as  much  as  the  acceptance 
proves  that  the  grantee  took  it  for  competent*  Br.  Annuity,  pL  3O4 
cites  aO  AiT.  4. 

27*  If  an  annuity  be  granted  by  J.  Abbot  of  D   till  the  grantee  [  188  } 
be  promoted  to  a  competent  benefice  by  the  fame  abb:  ,  tender  of  the 
benefice  by  his  fucceJJ'or  is  not  good.     Contra  if  it  had  been  by  the 
abbot  cfD*  ana  J.  had  been  left  out.    Br<  ConditionSj  pl«  214.  cic^s 
IS  H-  7.  !•  . 

(B,  b.  3)     Pro  Confilio  impenfo  &  impendendo. 

Pleadings* 

2.  iN  debtj  the  pJaintiff  counted  how  he  was  retained  of  cdunfc!  S.  P.  p* 
^  with  the  defendant  yir  20  years  for  20/.  per  ann.  and  that  fo  ^Z'^**^-  ^J"' 

much  was  arrear^  &c,  and  per  Cur^  the  count  is  not  good,  for  h«  4°"crcf  *; 
Vol.  V»  P  ought  A.  6. «. ' 
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iugbt  io  €6unt  ihat  hi  cwnfell^d  him^  or  was  nadf  t$  tounfil  lo  cale 
the  other  had  demanded  it.    Br.  Count.  pl«  5.  cites  3  H;  6. 33< 
Jr.  Coont,       ^'  ^"  annuity  againft  a  prior  upon  a  grant  rf  bis  pndtteffir  of. 
pi.  57.  cites  40f.  per  ann.  pro  conftlio  in^enfo  bf  impendindoi  he  cnmiid  Mo  hi 
S.  c.— —   i^ai  counfelUd  the  predecemr  and  bis  covent  afttr  thigrantj  fucb  d 
?uV?i!dtes  '^^i  y^^^^  ^^  placij  as  he  ought,-  as  it  fcems  s  for  otberwife  he 
s.*c.-^   cannot  chaf ge  the  fucceflbr  upon  a  grant  of  the  predeceflbr  without 
Br.  Abbe,    covent-fealf  unkfs  it  were  for  fomething  which*  fhould  come  to  the 
pLii.tites  ^j-^  ^j-  ^g  houfc,  nor  count  of  counfil  befon  ihi  grants  by  reafon  of 
ibis  wiri  impenfo^  and  yet  well ;  per  Danby  and  DaverSf  but  he 
need  not  count  m  what  matter  he  counfeUed  him*    But  fays  quxre 
if  he  (hall  (hew  fuch  matter  upon  grant  made  by  another  man.   Br. 
Annuity,  27.  cites  38  H.  6. 2%. 

3.  Debt  upon  arrears  of  annuity  by  J.  B.  againft  die  abbot  of 
C.  upon  demand  of  40  /.  and  counted  that  K.  late  abhot^  &c«  by 
diid^  &c«  granted  to  him  40  j.  of  annuity  out  ef  the  monaflry  afort^ 
faid  pr6  conftlio  to  the  fame  abbot  and  convent  impenfo  (f  impend 
dendo^  and  that  at  the  time  of  making  the  died  he  was  and  yet  is 
learned  in  the  lowland  thsit  he  had  given  his  counfel  to  tbi  faid  late  ab- 
bot and  covent  at  Sd  in  his  praSliftng  the  bujinefs  of  the  boufe  mi 
proficuum  of  the  faid  houfe  \  and  that  A.  abbot  diidy  and  J*  new  de-^ 
fendant  was  elected  and  made  abbotiiccd  and  for fo  much  arrear  in  the 
life  of  the  faid  abbot  he  brought  this  aHion ;  and  held  good  per  Cur. 
enough  he  faid  that  he  counfeUed  the  predeceflbr  in  managing  thtf . 
bufinefs  of  the  houfe  ad  proficuum  di£be  domus^  and  did  not  &y  ii? 
what  bufmefs ;  for  if  the  defendant  denies  it  the  other  (hall  (hew  it  in 
his  replicationy  and  (hall  (hew  there  in  what,  &c.     Br.  Annuity^ 
pi.  28.  cites  39  H«  6. 22. 
S.  P.  Br.         4«  -^^  in  fu^h  action  againfl  fucceilbr  upon  deed  of  the  predec^ffir 
Abbe,  pi.     without  covent-feal  he  ought  to  count  that  he  counfeUed  the  predecejfor^ 
12.  citet      iQ  fijg  ^fg  Qj'fifg  boufe ',  for  otherwife  the  (ucceffor  is  not  chargeable^ 

Ibid. 
^ .  5.  Contra  where  the  aGion  is  againft  the  fame  abbot  who  granted^ 

for  deed  or  contradl  of  the  abbot  ^one  of  a  thing  which  comes  to 
the  ufe  of  the  houfe  (hall  bind  the  fucceflbr,  and  if  he  who  granted 
does  not  demand  counfel,  yet  the  action  lies  againft  him  becaufe  he 
did  not  refufe  -,  but  contra  againfl  his  fuccefTor,  for  if  no  counfel 
was  given  to  the  ufe  of  the  houie^  the  fuccefTor  (hall  not  be  chaiged^ 
'    quod  nota  per  Cur.    Ibid. 
fir  Dette         ^*  ^^^*  againft  executors  of  arrears  of  annuity,  and  counted  that 
fl'«4icitei  the  teftator,  by  the  deed  which  he  fliewed  forth,  had  granted  to  him 
9  £.4.48.  40  i.  per  ann^  of  annuity  pro  confilio  fuo  impenfo  &  impendendo^. 
53  S.  c.      ^^^  payable,  &c.  and  if  the  rent  was  arrear^  that  he  may  diftrain  in  . 
r  x8q  1  '^'  manor  of  B^  and  fhewed  that  he  was  of  counfel^  &c.  and  coun- 
^       ^      feU'd  him  fuch  a  day  and  place,  and  that  10  /.  was  arrear*    And  it 
was  agreed  that  the  plaintiff  need  not  (hew  in  what  thing,  i^e- 
counfeTrd  him,  but  this  (hall  come  of  the  [part  of]  the  defendant 
if  he  finds  de&ult  in  it  i  per  Choice^  he  need  not  Jhew  that  he  ecwf 
felPdhisn^  but  itfuffices  that  he  was  always  ready  to  have  counfell'ci 
him  if  he  had  reauired  it ;  for  he  is  not  bound  to  offer  counfel 
without  requeft  j  for  be  cannot  know  whether  he  needs  counfel, 

nor 
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iior  in  what  fill  it  be  Ihewn  to  him.    Br.  Annuity,  pL  23.  cites 

7*  And  it  '^nA  granted  that  the  plaintiff  netd  not  Jhew  In  what 
t0unty  the  manor  is,  for  if  he  has  levied  by  dijirefs^  this  jhall  come  of 
the  other  part  toJhtw\  by  which  the  defendant  [faid]  that  the  plains 
tiff  had  levied  it  upon  diftrefs  in  the  manor  charged^  and  no  plea,  for 
hcflkiUanfiver  to  the  debet^  becaufe  the  manor  ts  in  the  fame  coun-*  . 
tVj  by  vfhlch  he  faid  that  levied  by  dljlrefs  in  the  manor^  and  fo  nil 
oebet  &c.  And  he  fhall  have  this  plea  which  is  matter  in  bJQi 
without  an  acquittance,  though  it  be  found  upon  (pecialrt}',  as  ia 
debt  upon  obligation,  and  where  'tis  executory^  as  annuity  or  rent 
upon  a  leafe  for  years,  by  which  he  had  the  plea,  but  (hall  not  fay 
nothing  owing  to  him  againft  fpecialty.  Br.  Annuity,  pi.  23.  cites 
9  £•  4*  53.  and  cites  the  like  judgment,  Mich.  6  £.3. 

8.  An  annuity  was  granted  for  life  pro  confilio  impenfo  &c«  and  ^^^^'^^'** 
in  a  writ  of  annuity  brought  for  die  arrears,  the  defendant  pleaded^  agaiSl'tbe 
that  before  any  arrearages  incurred^  he  required  the  plaintiff  to  do  fuccdfon  of    • 
bim  fervice^  and  he  refufed  &c.     The  plaintiff  replied^  that  before  *«  ^fi^^    . 
any  refufal^  the  defendant  onfuch  a  day  and  place  dijchargedhimjrom  mJa^^J^xa 
hisfervice  ice*     The  court  held  that  the  defendant's  plea  was  not  the  phintiflT 
good,  becaufe  he  ought  to  have  Jhevoed for  what  manner  of  fervice^^^h^^^^'^ 
the  plaintiff  was  retained  to  doy  and  the  annuity  granted,  ^"^then^^^y  jj^ 
Ihew  fpeciaUy  whatfervice  the  plaintiff  required  of  him^  and  what  he  fw  lift  wi/h 
refuffd.    Lc.  209.  pi.  292.  Mich.  32  &  33  Eliz*  C.  B.  Bagfliaw  «/««/4^. 
v.EarlofShrewftury.  ^^ 

de  maoerSo 
4e  D.  and  the  pldntiirySfWA/  tbgt  be  kept  the  courts,  but  did  not  fet  forth  any  fi^irafling  of  the  reili, 
mJ  that  mfter  the  bljbnp  dijcbargtd  and  forbade  bim  to  keep  any  more  courts,  tho*  he  was  aeady  t» 
4»  ity  and  that  fur  Jivers  years  after  the  biihop  paid  not  the  annuity.  If  the  biihop  dies  it  ieema  b« 
OQght  to  tender  hit  ferrice  to  every  fucceiToTy  and  it  is  ilTuable  that  fuch  fiicceflbr  non  exoneravit. 
D.  156.  b.  157.  a.  pi.  a6.  Mich.  5  Maris.  LucaiT.  the  bifliopof  £ly.  Cites  Tiia.  -aoH.  !• 
Laos  V.  the  prior  of  Huntingdoii* 

9*  In  aflion  brought  by  a  counfel  for  an  annuity  granted  him  pro 
confilio  impendendo,  he  muft  aver  that  he  was  always  ready  to  give 
him  bis  counfel.  Jo.  294.  8  Car.  in  Itinere  Windfor>  cited  by  Mr* 
Attorney  as  roiblved  in  Mingay's  cafe. 

(C.  b)  At  what  Time  it  is  to  be  performed,  where 
no  Time  is  limited.  Prcfcntly  j  within  convenient 
Time^ 

[i.  TT^HEN  the  aSl  by  die  condition  of  an  obligation  to  he  done  ^ 

^^    to  the  obligee,  is  of  its  own  nature  tran/itoty^  (gs  pay-  J^^  ^^^^ 
ment  of  money,  delivery  of  charters,  and  the  like)  and  no  time  bond  cond|A 
limited* it  ouffht  to  be  performed  in  convenient  time.  Co.  6.  Botbie^^^^  ^^•^ 

31.  Co.  Lit,  200.   (a.  b.;j  hoifdiorbe 

p/sttitijf, 
mhum  hi  Md  the  defendant  were  bound  te  T.  for  fayment  of  5  /.  0fid  *!fr  thtt  tbe  defendant ^uUL 
stknmuUdre  (othfaaiM  ofajudgmeMi  bud  en  that  bend,  and  alJoJbcuJd  ddiver  true  metti  of  ail  bJh 
•J  flarfuwhui  eenter»  the  fame,  Usu    The  dtkuiaoi  ^U^edy  that  there  vere  $e  bitli  of  ebargeo 


ttpoo 


t^  Cpntitttoit» 

fir  or  ecncernitifl  the  fame,  hut  faiJ  nothing  to  the  rejidue,  pretending  that  he  need  not,  hecaufe  thef 
arc  collateral  fihff  an^  no  time  iimited  for  performing  them.  But  adjudged  that  He  ought  to  have  per* 
formed  the  refidue  of  the  condition  in  convenient  time,  without  any  requefl ;  and  this  divcrfity  wai 
taken  and  a£;re"d  that,  Where,  by  the  condition  of  a  bDnd  any  thing  is  required  to  be  done  to  tbt  oh' 
ligee,  which  w  its  oicn  nature  is  tran/itory,  as  payment  of  mtney,  Sec,  and  no  time  is  limited  when  it 
ihouid  be  paid,  there,  though  a  place  of  payment  is  expreffed,  the  thing  mud  be  done  in  convenient 
time  :  and  fo  it  fhall  be  where  a  place  nvas  appointed  \  zndfo  likewife  ivhere  the  aii  is  local  of  its  own 
nature  without  expreflirig  i  place,  when  the  oWipor  may  perform  it  without  the  obligee,  as  the  ac- 
knovdedging  fatisfa^on  in  this  calc.  But  if  the  concurrence  of  the  obligee  is  necej'ary,  he  has  time 
during  life,  *f  not  haftened  by  requeft  ;  As  where  it  is  to  infco/Fthe  obligee,  but  if  it  be  to  inieoff 
a  ftranger,  there  he  ought  to  do  it  in  convenient  time,  becaufe  he  has  undertaken  to  do  it ;  but  if  it 
he  that  a  ftrahger  (lull  infeofF  the  obligee,  there  Hie  ought  to  ha(len  it  by  requeft,  becaufe  the  obligee 
is  parry.  6  Aep.  30.  b.  Mich.  3  Jac.  C.  U.  Bothie's  cafe,  alias,  Bothie  v.  Smith.  In  fome  cafe  a 
man  fhaU  have  time  during  his  lifo,  as  where  no  benefit  fliall  be  to  any  of  the  parties,  at  if  the  condition 
were  to  go  to  Rome  ^  per  Wray.    Le.  125.  pi.  170.  in  cafe  of  Cater  v,  Boothe,  S.  C« 

•  Br.  Con-  [2.  If  the  Condition  of  an  obligation  be  to  pay  a  lefsfum,  and  no 
166  "che^s '  ^^y  ^^  payment  limited,  he  ought  to  pay  it  prefently,  fcilicet,  with- 
».c.  he  in  a  convenient  time.  *  20  £.' 4.  i.  b.  18  f  44  E.  3. 9.  X  ^*  E- 
ought  to      4.  39.  b.  II  14.  H.  8.  23.  Contra  fl  10  H.  7.  15.  Contra  +  0  E. 

1"!^^^^  ,  4.  22.  b.J 

obngec  and    ~  -• 

pay  it  prelently  j  per  Brian  Sc  Curiam. Br.  Obligation,  pi.  55.  cites  S.  C.  acconJingly  by  2UI  the 

jultices. 

f  If  a  man  be  bound  to  another  in  a  bond,  and  no  day  of  payment  is  limited,  the  fum  is  due  and 
payable  immediately,  Br.  Obligation,  pi.  J2.  cites  44E.  3.  9.  ■  ■  >S.  P.  per  Perfy,  quod  nullus  ne- 
gavit.  Br.  Obligation,  pi.  aS.  cites  38  E.  3.  iz.— S.  P.  But  he  is  not  boumi  to  pay  it  without  re- 
queft.  Br.  Oblij^ations,  pi.  34*  ■  S.  P.  Ibid.  pi.  55.  cilcs  20  E.  4.  1.  and  the  obligor  ought  f 
feek  the  obligee  and  tender  it  and  pay  it  immediately  y  and  in  pleading  hefiallfay^  that  he  has  been  ail 
ttmci  rtady  to  pay ,  and  yet  is*  J  Br.  Conditions,  pi.  173.  cites  S.  C. 

.  II  Br.  Conditions,  pi.  61,  tires  14  H.  8.  17.  per  Brudenel,  that  hr  ought  to  pay  it  as  foon  as  he  can 
go  to  him  tj  do  it.     [This  cafe  bt-gins  .u  fol.  17.  and  reaches  to  almo/l  the  dnd  of  fol.  23.] 

n\  If  tlie  condition  be  to  pay  10 1.  and  l.mits  no  day,  the  obligor  has  liberty  during  his  lite  to  perform 
It;  But  if  it  be  a  finglc  obligation,  and  no  day  of  payment  expreffed,  it  is  payable  immediately,  and 
fo  is  the  divcriity  j  per  f  incux  quod  nota.  10  H.  7.  15.  a.  pi,  1  i.—But  Mo.  47a.  it  was  asr?ed  pet 
Cur.  obiter,  tliat  if  one  he  b'.und  to  pay  money  en  covenant  or  fingle  obligation,  he  ought  to  pay  it  in 
convenient  time  w'.lhout  rcqueft  j  but  if  upon  an  obligation  with. 'condition,  he  has  time  dunng  hit 
life*'  Debt  upon  abligation  of  loo  /.  conditioned  for  the  payment  of  50  /.  and  no  day  limited   for 

the  payment  6f  the  leflcr  fum  5  Rcfolvcd  it  was  payable prfjent'ly,  upon  refueft,  Cro.  E.  798.  pi.  48. 
Mich.  42  &43  Elia.  B.R.  Nofe  v.  Bacon. 

4  Br.  Conditions,  pi  74.  cilcs  S,  C.  that  he  is  not  bound  to  pay  without  requeft  j  ocr  Choke,  to 
whicH  Brian  and  Littleton  agreed. 

[3.  If  the  condition  be  to  make  a  retraxit  of  a  fuit^  he  ought  to 
make  it  within  convenient  time.     20  E.  4.  8.  b.] 
Br.  Condi-        [4.  If  the  condition  be  to  perform  the  award  of  J.  S.  who  awards 
i82!'ciLs     *^  obligor  to  pay  10  /,  without  limiting  any  time,  he  ought  to  pay 
s.  c.  it  in  convenient  time.     22  E.  4.  25. J 

Fo,  though    .   [5.  So  if  the  condition  be  to  acknowledge  fathfa£lion  infuch  court^ 

kdgingTh^'  ^^  ''"^^^  ^^  ^^  *^  ^'''^^^^^  *  convenient  time.     Co.  Lit.  208.  b.  Co. 

fatsfadion   6.  i5;i^:V  30.  b.  adjudged] 

Jbbcal,  )et 

Iccaufe  he  may  do  it  in  the  abfcnce  of  the  obligee,  he  mtift  do  it  in  convenient  time.     6  Ren.  30.  b. 

31. «.  Mich.  3jac.  C.B.  inS.C,  ,  .  .  *^  ^       . 

[6.  So  if  the  condition  be  to  deliver  to  the  plaintiff^;:  ohUgathn 
cfxoh  in  which  the  plaintiff  and  B.  Jlood  hound  to  the  defendant ; 
thoujjh  no  time  be  limited  for  doing  thereof,  yet  he  ought  to  do  it 
in  convenient  time.     Co.  6.  Bothie  30  b.  adjudged.] 

[7.  If  A.  demifes  to  B.  and  C.  certain  tithesTar  99  yrarfi  if  J. 
fo  long  lives^  and  after  B.  affgns  over  by  indcnlurc  his  moiety  to  D.^ 

and* 
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MndB.  alfo  delivers  to  D.  an  ohUgatiorty  in  which  D.  ^cnjiood  hound  " 

t$  B.  in  400/.  for  the  pajmient  of  200I.  to  B.  at  a  time  then  paft, 
jtnd  thereupony  in  confideration  that  B,  at  the  Inftance  and  requeft      ^  ^ 

of  D.  would  deliver  to  D,  the  counter-part  of  the  faid  indenture  of 
affignment,  fealed  with  the  feal  of  D.     Z).  ajfumed^  that  ifhejhould 
fell  to  any  perfon  his  interejl  in  the  faid  moiety  Jo  tn  him  ajpgned  hy  B,  f  19I    J 
then  Z).  would  fay  to  B,  200  /.  in  fatisfaSfion  of  the  faid  ob/igatiof! ; 
4ind  thzt  if  he  fold  the  faid  intereft  in  the  faid  moiety  to  him  afligned 
ybr  more  than  200  /.  then  he  would  pay  to  B*  one  moiety  offuch  money 
as  he  (hould  fell  it  for  7nore  than  200/.  and  thut  if  he  did  not  fell 
the  (aid  intereft  in  the  faid  rnoiety  fo  ailigned,  then  he  would  re-" 
deliver  to  B.  the  faid  counter-part  of  the  indenture  of  affignment, 
and  the  faid  obligation  fafe  and  not  cancelled  \  and  thereupon  B.  de- 
livers to  D^  the  faid  counter-part  and  obligation.     This  promife 
being  made  20  yuly  18  Car,  and  B.  brought  an  a^ion  thereupon^ 
HilL  20  Cur.  and  averred  in  his  declaration,  that  D.   had  not  fold 
his  faid  intereft  in  the  faid  moiety,  and  yet  had  not  re-delivcred  the 
faid  counter-part  and  obligation  according  to  his  promife,  licet  ad 
hoc  feciend'  poftea,  20.  Sept.  20  Car.  at  fuch  place  5cc.  he  was  r*-^— ^^ 
rcquefted  (*).    The  aftion  lies  upon  this  declaration,  for  D.  fhaU  •^w^-  437. 
not  have  all  his  life  to  fell  it,  but  he  ought  to  do  it  in  a  convenient  ^"^"^ 
time;  for  othcrwife  he  may  ftay  till  the  old  age  of  A.  upon  whofc 
life  the  eitate  is  to  determine,  and  then  it  will  be  but  of  I'mall  value, 
which  was  not  the  intent  of  the  parties ;  but  the  intent  was  to  fell 
it  for  the  bell  value,  or  to  re-deliver  the  counter-part  and  obliga- 
tion,     P,  23.   Car.  B.  R.    between  Jylliiafi.fon  and  Henly^    ad* 
judged  upon  a  demurrer.     Intratur  Tr.  21  Car.  Rot,  362.  For 
though  he  does  not  take  upon  him  to  fell  it,  but  only  to  pay  fo  much 
if  he  feils  it,  vid  if  he  docs  not  fell  it  to  re-deliver  &c.  yet  upon  thi 
whole  contract  it  appears^  that  this  amounted  to  a  taking  up'jti  him  t$ 
fell  or  re-deliver  &c.  which  oiiqht  to  be  within  a  convenient  time, 
or  other  wife  it  will  be  of  no  t{^(cA  to  B.J 

[8.  If  the  condition  of  an  obligation  be  to  pay  a  certain  fum  to  a 
jlranger^  -without  limiting  any  time,  this  ought  to  be  done  in  con- 
vergent time.     Mich.  14.  Jac.  B,  R.  the  bifliop  of  Rochejier  ad- 
judged in  arrcft  of  judgment.] 

[g.  If  a  d^'-jife  be  made  to  another,  upon  condition  to  pay  hit 
d*'hts ;  if  he  does  not  pay  them  within  a  convenient  time,  the  con- 
dition is  broke.     Contra  38  E.  3.  1 1.  6.] 

[10.  If  a  man  devWes  lands  derifablc  to  his  executor  to  fell^  and  to  p^,  rorA\ 
diftribute  the  money/or  the  payment  of  his  dthts^  he  ought  to  fell  ittions,  oi.  * 
as  (bon  after  the  death  of  the  devifor  as  he  can,  othcrwife  the  con*  ^15.  cites 
dition  is  broke.     38  Aff.  30  fhc«  i'u 

faid  to  bs 
to  diilribute  for  the  foul  of  the  toHntor,  and  beuufe  thfy  took  the  proBts  to  their  own  ufe  ihe  neir 

entrcd  upon  them,  and  adjudged  \*-cll. Br.  Entry  congcaine,  pi.  124.  ches  S.  C  anJ  ihat  ..he  ea« 

by  or  the  heir  x^as  adjudged  good.— — — Fitzh.  Entie  conjciblc,  PL46.  cites  S.  C.  accordingly, 

[i  r.  For  i/zfter  the  death  of  the  teftator  a  man  tenders  to  him  a  S-  Cordis 
certain  J  u/K  for  the  lands,  and  he  refufc  it,  hecaufe  it  is  not  to  the  '     '    \^ 
fjalue  of  the  lands,  and  after  retains  the  lands  in  his  hands,  to  the  s  C— * 
iatcat  to  fell  it  dtarer  to  another,  and  in  the  mean  time  takes  the  Br.  Eotrt 

V  4  profits '"'"''V^^^ 


S9^  Conliitiott; 

f^  '*^^   fftfiti  f*  its  avm  utt^  and  not  for  the  foul  of  die  tefta^}  die  con* 
Im^  diuon  is  broke.    38?  Aff.  3.  adjudged. 


] 
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[12^  [But]  if  zjeoffmeni  be  made  upon  condttipOi  <&4f  £«  Jbalt 

fill  it  asfoon  as  he  can^  and  as  profitably  as  he  can,  and  th^  monsf 

^     taken  for  the  £une  lands  (hall  be  diftnbuted  for  his  foul*    If  th^ 

fioffu  continue  the  poffejjion  a  year  and  a  half^  hecauje  he  findt  not  it 

ebapman  to  buy  it^  and  takes  the  profits  of  the  land,  iut  never  cJaims 

em  eftate  but  unaer  the  condition  aforeiaid,  and  is  ahut^s  ^  good 

r  191  3  vjtti  Ufell  the  lands  if  he  could  find  a  chapman,  the  condition  is  not 

>  \iltikt  i  for  there  is  no  def&ult  in  him.     26  Afll  39*  dubitatur.] 

[13.  If  i/«  in  conjideration  of  $oL  given  to  him  by  B.  ajpemes  ta 
procure  the  wardjhtp  of  the  body  and  lands  af  C  to  he  granted  by  th^ 
jdng  (to  whom  it  belongs)  to  B.  during  the  minority  of  C  who 
if99A  then  of  the  age  of  13  years,  he  ought  to  procure  it  in  a  con- 
irenient  time  witl^out  any  requeft ;  becaufe  otherwife  the  benefit  oJT 

ge  profits  of  the  land  will  be  loft  in  the  mean  time^    P.  S  Car* 
•  R.  between  Vine  and Hetherington^  adjudged  upon  demurrer; 
per  Curiam.    Intratur  Tr.  7.  Car^  Rot.  27*]  ' 

'  14.  If  one  covenants  to  ajfure  land  to  another  and  bis  beirty  he 
ought  to  do  it  in  convenient  time  j  by  Anderfon  Ch,  J.  Arg.  2. 
And.  73,  74.  cites  i6£liz. 

I5«  If  A.  covenants  to  ajfure  land  to  y,  5.  during  A*s  life^  A 
0iaU  not  have  tiine  during  his  life  for  the  aflurihg  of  it ;  for  then  the 
•  covenant  would  be  to  no  purpofe  i  per  Anderfon  Ch.  J.  Arg.  2« 
And.  7^.  cites  16  £liz.  ' 

'  16.  So  if  A.  covenants  to  grant  an  annuity  to  J.  S^  during  bis 
Ufcj  or  to  ajfsgn  his  Uafefor  term  of  years  or  life  &c.  or  to  marry Jucb 
k  woman^  all  thefe  ought  to  be  done  in  convenient  time;  for  m  all 
thefe  cafes  the  covenants  are  of  no  effed  of  liberty  during  life  fliaU 
t>e  left  to  himy  who  by  the  intent  of  die  deeds  ought  to  perform  tb^ 
tilings  befpre;  per  Anderfon  Ch.  Jf  Arg.  who  iaid  die  reafons  are 
teparent,  and  therefore  not  particularly  mentioned  here.  2  And« 
74.  ates  loEltz* 

'  17.  A  bond  was  conditioned  to  termit  the  obligee^  or  bis  ajfigns^ 
p$t  only  to  threjh  bis  corn  in  fhe  obligor's  barnsy  but  alfo  to  carry  it 
'away  fr em  time  t9  time  at  all  convenient  times  hereafter,  or  to  pay  %  L 


once  between  the  words  (at  convenient  time)  and  (within  convenient 
time)  that  if  he  will  come  in  the  nighty  or  on  the  fabbath-day,  thi$ 
Is  not  a  convenient  time,  but  tho*  he  comes  a  long  time  after,  yet 
it  may  be  (at)  time  convenient^  and  the  words  are  not  (within 
time  convenient)  and  Windham  laid  that  if  it  had  been  (within) 
time  dbnvenient,  there  would  have  b^en  a  difference^  Goidfb.  76« 
p.  d1.  8.  HiU.  30  Eliz.  The  Eariof  Kent's  cafe.  ^ 

'  18.  The  teftator  devifed  an  houfe  to  his  wife  and  his  heirs^  upon 
condition  th^c  (be  bjr  advice  of  counfel  in  convenient  dme>  Jhouli 
^  '        a/fur^ 


' 
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mfirt  die  bxM  fir  mintenanci  9f  a  fru-^fchool  &c.  She  did  mt 
maki  ajfuranee  in  Z  yiars  after  toe  death  of  the  tejiatori  adjudg'd 
that  the  condition  was  broker).  }  Rep.  25.  b.  Mich.  34  &  35  £liz» 
in  the  Exchequer,  in  the  cafe  of  the  queen  v.  Porter  (adias]  Porter's 
cafe. 

19*  Feofimenton  condition  that  if  the  feoffee  does  not  pay  ice.  Litt.$.337. 
thai  itjhall  he  lawful  fir  the  feoffor  to  re-enter.     The  money  ought  ^^^^  ^^^^* 
to  be  paid  to  the  feoffor  in  time  convenient ;  for  it  is  not  reafonable 
&at  the  feqfiee  fhall  have  ^e  benefit  of  the  land,  and  not  pay  the 
money;  per  Anderfon  O^  J,  z  And,  73.  Mi^h.  39  &  40  £}iz. 
Obiter. 

20.  But  if  condition  be  that  if  the  feoffor  pays  &c.  that  he  may 
Ti'enter^  the  feoffor  has  time  to  pay  it  during  hti  life^  becaufe  the 
other  h^  d)^  profit  of  (he  land,  and  has  no  lofs  by  non-payment. 
Per  Anderfon  Ch.  J.  %  And.  73.  Mich.  39  &  40  Eliz.     Obiter. 

Zl*  If  one  be  infeofPdf  on  condition  to  make  a  grant  of  a  cof^ 
lateral  things  as  eflovers^  common^  &c.  he  ought  to  do  it  upon  re« 
queft,  and  at  his  peril  before  the  time  incurred  in  which  the  grantee 
is  t§  take  any  benefit  of  the  grant  as  before  the  time  of  taking  the 
common  or  eftovers.  Agreed  by  all  the  juftiqes.  Mo.  472.  pi.  [  193  J 
679.  i^dtu  3^  &  ^o  %lh.  in  cafe  of  Lord  Crqmwell  v.  An- 
drews. 

(D.  b)     At  what  Time  it  (hall  he  performed  where 
no  Time  is  limited ,     Not  before  Requeji^ 

[l.  TF  land  he  granted  t9  the  king  upon  condition  to  grant  to  any  r^-^>*n 

(*)  fi^^^g^y  *^  feems  be  is  not  bound  to  do  it  before  requeft.  •  Foi-  43'- 

D.  3, 4,  Ma.  139.  32.]  ^-%-^ 

[2.  If  the  condition  o{zx\  obligation  be  to  pay  a  certain  fum  to  a 

Jlranger^  without  limiting  any  time^  it  ought  to  be  paid  within  a 

convenient  time  without  any  requeft.     Mich.  14  Jac.  B.  R.  the 

Ufiop  ef  Kochefter  adjudged^  this  exception  being  moved  in  arreft 

of  judgment.  J 

[3*  If  the  condition  of  an  obligation  be  tftpay  a  certain  fum  to 
the  obligecy  without  limiting  any  time,  he  is  not  bound  to  pay  it 
before  requeft.] 

[4.  If  the  condition  of  a  fepffment  be  to  infeoffajlranger  upon  Fitsh.Bnti« 
i^efuefiy  he  is  not  bound  to  enfeoff"  him  before  requeft.     19  H.  6.  ?"*"J2^ 
y^  b.]  S.'c! ' 

[5*  So  it  is  if  it  be  /«  infeoff  the  feoffor  upon  requeft.     19.  H.  6» 

34.  ^0 

[6.  So  if  die  condition  of  a  feoffment  be^  that  hejhall  re^infioft  *  Br.  Con- 
the  feoffor^  he  U  not  bound  to  do  it  before  requeft.  38  Aff.  7.  ♦  44  J*"/.°;f,Pf ' 
A£  20.  t  43  £.  3.  9,]  s.  c.-*— 

Br.  Tender 
pi.  M.  dtBt  S.  €•  f  Br.  Conditiont,  pi.  a6.  cites  44  C.  3. 8.  S.  P.  [and  Roll  feems  mifprinted 

(43)  for  44].  S.  P.  Br.  CondJtioniy  pi*  55*  cites  19  H.  6.  67.  73.  76.  by  Porcin^con.— * 

Mo.  471.  S.  P.  a^need  per  Cur.  obiter.  In  luch  cafe  be  has  time  durxig  his  life,  unleU  requeft 

be  naade  in  the  mean  time  \  bat  if  requeft  be  made  he  ought  to  infeoff  upon  requeft ;  if  the  feuffee 
dies  the  conditioa  U  broken,  bat  not  it  ibe  feoftbr  dies,  becauie  he  mayint'eoft'hn  heir.  Mo.  47a* 

P  4  C7-  S0 


I9S  €ontittiot)* 

[7.  So  where  the  condition  extends  to  Ae/iefe,  or  Mi  beiri  tf 
re-mfioff  tYic  feoffor,  the  hein  after  the  death  ofthe  feoffee  is  not 
,  bound  to  do  it  before  requeft,  38.  Aff.  7.] 
•  Br.  Con-  [8.  If  a  feoffment  be  upon  condition  to  give  it  u  a  flranger  in 
tnVei"-  '■"/'  *"=  7^' f  r  *'  '*'  right  k,i„  ,fthe  fefffcr,  the  feoffee  fs  nS 
S.  c.  &  bound  to  do  It  before  requeft,  becaufe  the  feoffor  is  to  have  an  eftate 
llu^iii^ry  ^  '"""•    'WAff.a6,«44.E.3.9,b.Curia.3 

rongcable,  pi.  33.  cites  S.  C. 

[9.  If  W.  ittconfideraiion  that  T.  will  marry  M.  his  toufin  btfore 
fhe  return  of  TV.  from  London  to  Norwich^  affumti  and  promifes  ^A 
ter  his  return  horn  London  to  Norwich  aforefaid  to  pay  to  T.  10  A 
''fJ'J'"yf'"'»'f""rityfor  the  pay,nent  o/^ol  more  at  the  death 
offV.  and  after  T.  marries  with  M.  and  W,  returns  from  London 
to  Norwich,  he  ought  to  pay  the  10 1.  and  find  the  fecurity  for  the 
40 1.  within  a  convenient  time  after  his  return,  at  his  peril:  and 
there  needs  no  requeft  to  be  made  by  T.  for  he  hath  taken  upon 
him  to  do  «t  at  his  peril.  Mich.  31,  32  El.  B.  between  Pet(r%4 
Car/rr  adjudged  M,  31,  32.  El.  B.  |l.J  ^ 

I  19+  ]     (E.  b)     At  what  Time  it  ought  to  ht  performed 

where  no  Time  is  limited. 
During  the  Lives  of  the  Parties, 


aiithejuf-  S^i^rly.,  If  the  feoffee  or  grantee  be  upon  condition  to  i^c-infeoff 
tic«.  Mo.   or  re-grant  any  eftate  to  the  feoffor  or  grantor,  without  llmltmo- 


Mich.  17  &  r  ^lI     7  ia  'jr-  "•  «'"""^"««"  lime  10  ao  it  during  his  I  ft,  if 
,« E.i..A„-  he  be  not  hajienedby  requefi.     Co,  2.  f  Lord  Cromi^eUCjZ.  b.  yg.i 

jlr-ws'fi  cafe,  '  /  7  J 

S.  C. Co.  Liu.  2o3.  b.  S.  P. 

fa.  But\n  the  faid  rule,  /^the  eafc  be,  that  //  appears  by  the 
thing  to  be  performed,  or  b;^  any  accident,  that- the  feoffor  laJot 
«^.  all  the  benefit  intended  him  by  tlie  condition,  the-^cfndition  is 

grantee.     Cp.  2.  brd  Cromwell^  79  J 
?5"A^d.;S!;  T  [^--Z;  '^  ^-conveys  a  manor  to  which  an  advowfon  is  appendant  to 

•  F0J.439.  iV/'/or  b,s  life,  and  fit  happens  not  to  be  void  in  his  life,  then 
c_.^  one  turn  to  his  executors ;  though  in  this  cafe  J.  S.  has  all  his  ife  to 

l^Hi-  1,!:^ '^I  l/inT'  ^'^'''^  ^^  requeft,'and  the  church  doS 

jucga  ac  ""  .h«^'^'?'=.7'«i»n  *e  mean  time,  f  yet  if  the  church  becomes  void 

c..rd,ngiyj  during  his  life,  before  any  rcquejl,  the  condition  is  broke,  becaufe 

^.d  upon  the  feoffor  cannot  have  all  thfe  cffcdt  ^-hich  was  iattfnShim  by  tfat 


re-gran^ 
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rc-gmnt,  ^hich  was  to  have  all  the  prefentatlons  during  his  life.  ^^^  rame 
Co.  2.  lord  Crormuellj  78.  b.  79.  refolved.]  ^^^^ 

pi.  249.    . 

S.  C.  aajadg^d.— D.  311.  a.  b.  pi.  83,  84.  S.  C.  adjudg'd. Jenk.  152,  pi.  43.  S.  C.  refolvc3. 

■       Co.  Lift.  122.  b.  cites  S.  C.  refolved. 

t  Per  Coke  Ch.  J.  3  Bolft.  169.  In  fuch  cafe  he  ought  to  grant  it  piefentiy  j  for  It  Is  sow  a  fruit 
jollcoy  aod  otberwife  it  would  be  prejudicial  to  the  party. 

> 

[4.  [So^  If  A.  infeoffs  B.  the  firfl:  of  May,  upon  condition  that  s.  P.  agreed 
\iitjhau  grant  to  A.  an  annuity  or  rent  during  his  life y payable  year^  ^y  ^H  the 
ly^  at  Mich,  and  the  Anniinciation-y  in  this  cafe  the  feoft'ee  has  not^";'"** 
time  to  do  it  during  his  life,  but  he  ought  to  do  it  before  the  firft  pi.°679!Vii 
of  the  faid  feafts,  or  other  wife  A.  (bali  not  have  all  the  advantage  ^*  C.^ — ,. 
of  the  rent  intended  him  by  the  condition.     Co,  2.  lord  Croffrojeil^  Co.  utt. 
79.  Vide  8  H.  4.  Vide  14  E.  3.  Det.  138. J  Ti^'i,"^ 

s.p 

CoIJib.  117.  in  pi.  14.  Arg.  S.  P. 

5.  In  fome  cafes,  albeit  the  condition  be  collateral^  and  is  to  be^oii.Rep. 
performed  to  the  obligee  and  no  time  limited,  yet  in  refpcd  of  the  ^g^'i"  ^^'' 
nature  of  the  thing,  the  obligor  (hall  not  have  time  during  his  cites  i^e. 
life  to  perform  it;  as  if  the  condition  of  an  obligation  be  to  grant  3Debt.j33. 
an  annuity  or  yearly  rent  to  the  obligee  during  his  life,  payable^'  **• 
yearly  at  the  feajf  of  Eajler.     This  annuity,  or  yearly  rent,  muft 

be  granted  before  Eaftcr,  or  elfe  the  obligee  (hall  not  have 
it  at  that  feaft  during  his  life,  £t  (ic  de  fimilibus,  and  fo  it  was 
Tefolved  in  Andrews's*  cafe.     Co.  Litt.  208.  b.  F  loe  1 

6.  Where  a  man  may  do  a  thing  at  any  time  during  his  life,  if »  2R?p. 
not  ha(ten'd  by  requeft,  yet  if  any  thing  happens  in  the  mean  time  79.  a.  s*p. 
before  the  performance,  fo  that  it  cannot  be  performed  according  to  P?^  ^^^' 
the  intent  of  the  condition^  the  condition  is  broken.     Arg.  Roll.  R.  3.^uVbt  fjg. 
374,  cites  *  3  Rep.     Cromwell's  cafe.  J — ^Co. .  * 

Lict.  icS, 
b. s.p. and  cites  S.C. 

7.  Where  a  man  is  bound  to  infeoff  a  ftranger^  and  no  time  is  ^^-P*  6  Rep. 
limited^  he  has  all  his  life  to  do  it.     ^ittre  inde.     Br.  Conditions,  ^'*  \  ^"' 

,  ,        .  T  T  -  '  agreed  e 

pL  136.    cites  9  H.  7.  17.  contra,  and 

A-  •/•  i_  though  the 

concurrence  of  the  obligor  and  feoffee  is  requifitc,  yet  he  ought  to  do  it  in  convenient  time,  for  in  fuch 
Cife  the  obligor  has  taken  upon  him  to  do  it  to  the  ftranger,  4n<i  may  perform  it  without  the  concuV- 
trnce  of  the  obligee.  But  when  the  obligee  himftif  is  party,  and  the  ad  cannot  be  done  without  his 
concurrence,  there  it  is  reafunable  that  the  obligor  /hail  have  time  during  his  life,  if  the  obligee  docs 
not  haften  it  by  h'.s  requeft,  becaufe  in  fuch  cafe  the  obligor  docs  not  take  upon  himfelf  for  the  obligee* 
woo  it  a  party  to  the  dccd^  as  he  does  iu  the  other  cafe  tor  the  (Irangcr. 

8.  Feoffment  on  condition  that  if  feoffor  pays  &c.  that  he  Jhall  re^ 
enter.  The  feoffor  has  time  during  his  life  to  pay  it ;  becaufe  the 
feoffee  has  the  profit  of  the  land,  and  has  no  lofs  by  the  non-pay- 
ment ;  per  Anderfbn  Ch.  J.  Arg.  2,  And.  73.  Mich.  39  &  40 
tliz- 

g.  When  the  a^  of  its  own  nature  is  bcal^  and  to  Iff  performed  to^f^^^. 
the  obligee^  and  to  the  performance  thereof  the  concurrence  of  the^hoZI'to^'^ 
Mgor  and  obligee  iswequifttcy  there  the  obligor  fhall  have  time  dur.»Y«/*7-^» 
ir.g  his  life,  unltfs  haften'd  by  requcfl.     6  Rep.  31.  a,  agrecd*^*?^* 
Mich.  3  Jac.  C.  B,  in  Bothy's  cafe  (alias)  Bothy  v.  Smith.  2iiidng  any 


tune^ 
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jdme,  there  bMavfe  the  tfatt  mufl  pufi  hy  Rvtry  of  feiiin»  and  fo  both  partiet  maft  eon€^r|  and  ^ 
mte  can»99  do  It  without  tht  other,  oM  it  emttiot  he  done  hut  upon  the  hud^  the  obligor  has  time  dunn^^ 
kit  lifcy  unleft  hafteoM  by  requcft  to  the  obligor)  lor  it  is  qot  reafi>nable  that  the  obligee  may  requeft 
it  on  this  land  when  he  will,  for  that  would  be  to  compel  the  ol^ligor  to  continue  always  upon  the  land, 
"  '  would  be  incottveoient.    Ibid* ' 


lO.  A.  covenants  to  affuri  a  manor  to  B.  within  Xyears^  and  to 

hind  himfelf  in  a  bond  to  pay  iool«  to  C.  adjudg'd  diat  the  bond 

ihall  be  made  within  the  2  years,  but  jf  the  c6ntrad  to  make  dio 

bond  had  httn  in  another  fentence^  then  he  ihould  have  time  dur« 

ing  his  life.    D.  347.  Marg.  p),  lo.  cites  Mich.  3  Jac.  C.  B, 

Brachenbury  y.  Brachenbury. 

%  Rep.  V.       II.  When  the  obligoi*  feofibr,  or  feoffee  is  to  do  a  fole  ad  or 

a.  b.  Mich,  labour,  as  to  go  to  Rome^  JerufaUm^  (fc*  in  fuch  and  the  like  cales^ 

Bothy*tca^.  ^^^  obligor,  feoffor,  or  feofi^  has  time  during  his  life^  and  cannot 

&  p.  ac-     be  haften'd  by  requeft.    And  fo  it  is  if  a  ftranger  to  die  obligation 

cordiogiy,    or  feoffment  were  to  ao  fuch  an  ad,  he  has  time  to  do  it  any  time 

t'Ltl"  during  h«  %    Co.  Litt.  208.  b.  ao9.  a.         ' 

tonceniiog  ^ 

titf  obligor,  oblige  or  any  other  perfon.  S.  P.  by  }lfnj  accordingly  {   or  in  loch  cd«  no  be^ 

ncfit  accnics  to  any  of  the  partiea.    I#e.  |»5.  in  pi- 179.  Tun*  30  Ella*  B.  Kj 

m 

12.  If  a  ^Sment  be  ipade  upon  fuch  conditiooi  that  tho  hoffa 
fl)all  grot  the  land  to  the  feoffor  and  his  wife  tq  have  and  to  hold  ccc* 
to  them  and  the  he}rs  of  their  two  bodies  ^c.  albeit  the  feme  be  a 
ftranger,  yet  the  feoffee  is  not  bound  to  make  it  withiii  convenient 
time,  becaufe  the  feoffor,  who  is  privv  to  the  condition^  13  to  take 
jointly  with  hen    Litt.  S.  352.  ^d  Cfo.  Litt.  219.  a.'b. 

13.  If  the  condition  be  to  infeoff  the  feoffor  and  aflrai^ir^  t!iQ 
feo£fee  has  time  during  his  life,  umefs  he  be  haften'4  by  requeft; 
otherwife  'tis  where  the  conditio^  is  to  infeoff^  a  ftrangeif  or  ftran-i 
gers  only.     Co.  Litt^  2  j  9.  b. 

r  196  ]  14*  If  ^  "^^^^  make  z  feoffment  in  fee  upofi  condition  that  the 
feoffee  JhaU  make  a  gift  in  tail  to  the  feoffor^  the  remainder  to  ajiran^ 
ger  infeey  there  the  feoffee  has  time  during  his  life,  becaufe  die  feof^ 
for,  who  is  party,  and  privy  tp  the  conditicn,  is  to  take  the  fiift 
cftate ;  hut  if  the  condition  of  a  feoffment  were  to  make  a  gift  in 
tail  to  aflranger^  the  remainder  to  the  feoffor  infee^  there  the  fraffee 
ought  to  do  it  in  convenient  time  \  for  that  the  ftranger  is  not  privy 
to  the  condition,  and  he  ought  tp  have  the  profits  prefendy.  Co« 
Litt  219.  b. 

15.  Where  one  is  to  grant  a  reverjion^  ho  has  time  during  his 
life  to  do  it  if  it  continues  fo  long  a  reverfion,  unlefi  he  be  haften'd 
by  requeft;  per  Windham  J»  L^*  44.  Mich.  13  Car.  2.  B.  R, 

(F,  b)  At  what  Time  the  Condition  (hall  h^  per^ 

formed  when  no  Time  is  limited. 

To  the  Obligor.     Feoffor. 


Condi-  [r«  T  F  the  condition  be  to  be  performed  to  the  party  himfelf  onfyj 
I,  pi.  67.  1  ^ho  is  to  take  advantage  cv  the  breach  of  die  condition, 
'»*"•  die 


t|oaa 
citts  14.  H. 
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Ae  feolfte  !s  not  boaml  to  do  it  before  requefted.    !>.%,£.  Ma;  <•  t7-  per 

»»«.   itt  *»  T      T      Brwjke.— . 

»39-  ^-J  S,P.a,tt 

re-infeoffing 
tlie  fto^br  tad  bis  hein,  be  lias  time  during  hn  Wfkf  af  reqaeft  be  not  made  in  the  mean  time  $  bat 
if  requdl  be  made  be  ought  to  infeoiFupon  re^ue'ft,  and  if  the  feoQee  dies  before,  the  cdndidon  h 
bioke^'  but  not  if  the  feofo  dies,  becauie  he  may  infipoff  his  heir*  Mo«  47a.  pi.  679.  Mich.  30  M 
40  Eps*  agreed.  .  <   .       .      ^.    , 

(G.  b)     [At  what  Time  it  muft  be  performed,^ 

To  a  Stranger  n 

f  I,   TpEOFFEEnpon  condition  to  infecjfajlranger  ought  to  do  it  •  Br.  Coa- 

.n^    .  ^^y-  *  ♦♦  ^-  3-  9r  D.  3.  4,  Ma.  139.  ^2.  t  44-  Is' dS.^ 
Afl.  ao.j  E.  3. 8. 

for  tbe  ftranger  cannot  make  lequeil,  nor  can  be  take  notice  tbareof.  .  Fitabi  £ntre  coo- 

geaUe^  pi.  35.  S.  C. 

f-  Br«  Conditions^  pi.  117.  dtes  S.  C.  that  he  ought  to  tender  it  to  a  ftranger  without  regoeft. 
If  It  be  to  inftoff  a  ftranger  before  fuch  a  day  there  needs  no  requeft,  but  the  feofiee  ought  to  offer  the 
fenffimmt  to  the  ftraogei'y  otberwife  tbe  feoftor  may  re-enter.— ——So  where  it  is  to  infeoff  a  ftranger 
[gensrally]  be  ought  to  do  it  immediately,  lor  the  ftranger  cannot  bave  notice  j  otherwife  of  the  feof-' 
lor.  '  Br.  Conditions,  pi.  74.  cites  9  £.  4.  z%^  per  Choke.^  ilt  ought  to  be  performed  In  a  con* 
venieot  time,  where  notice  may  be  given,  having  regard  to  the  diftance  of  the  time  *  [PiaceJ*  Br* 
Conditions,  pi.  67.  cites  14  H.  8.  17.  bv  Brooke.  [*  But  it  is  at  14  H.  4.  Ibl.  11.  a.  S.  C.  and 
tiiere  It  is  not  diftanCe  of  tbe  (time)  but  of  the  (place)*— Mo.  47a.  it  was  agreed  by  all  the  juf- 
ticei  oUter,  that  if  one  be  infeoffed  to  infeoft' a  ftranger  and  his  heirs,  he  has  time  during  his  UCc  if 
leqneft  be  not  made  j  but  if  requeft  be  made  he  ought  to  infeoiF  upon  requeft,  but  if  the  feoffee  dies, 
the  condition  is  broke.  There  is  a  diverjltj  bttween  a  condUum  pfau  Mgatlom  and  m  condition  mpom 
ttfafmnU  where  the  iiSt  that  is  local  is  to  be  done  to  a  ftranger,  and  where  to  the  obligee  or  feoffor 
bimKlf  i  as  if  one  makes  a  feoffment  in  fee,  upon  condition'  thst  the  feoflFfe  (hall  infeoff  a  ftranger, 
and  no  time  limited,  tbe  feoffee  ftiall  not  have  during  his  life  to  make  the  feoffment,  for  then  he 
ibovid  take  tbe  profits  in  the  mean  time  to  his  own  ufe  which  the  fbanger  ought  to  have,  and  therefore 
be  ought  to  make  the  feoffment  as  foon  as  conven'ently  he  may,  and  fo  it  is  of  the  condition  of  an  ob* 
Jigatioo.  But  if  the  condition  be,  that  the  feofiee  fhall  re-infeoff  the  fcoftbr,  there  the  feoftee  has 
time  during  his  life  for  tKe  privity  of  the  condition  between  them,  unlefs  be  be  baftencd  by  requeft. 
Ce.Litt.ao8.  b*  ^ 


(H.  b)     lAt  what  Time  to  be  performed  to]      C  '97  ] 

Stranger  and  Obligor* 

fl*  T  F  the  condition  be  to  infioff  ajirangir  in  tally  remainder  to  •Fitab.  En- 
^  tbi  right  heirs  of  tbe  feoffor^  he  is  not  bound  to  do  it  before  ^,  '^'^' 


cites  S.  C. 
The 


ieofie  ought  to  do  it  in  convenient  time }  for  that  tbe  ffaranger  Ii  not  privy  to  tbe  condition,  and  he 
Ought  to  bave  the  profits  prefently.    Co.  Litt.  2 19.  b«  a 

[2.  If  land  be  granted  to  tbe  Ung^  upon  condition  that  be^  bis 
heirs  and  fuceejfbrsy  jhall  give  other  lands  in  eonjideration  thereof  % 
the  king  is  not  bound  to  do  it  in  bis  life,  but  any  of  his  fuccefibrs 
may,  for  the  word  [his)  extends  to  every  of  them.    D.  3.  4.  Ma« 

3*  Baron  feifed  of  lands  infeojfedy^S.  on  condition  to  infeoff  him 
fisd  bis  wifi  for  life^  the  rimaindor  over  to  arranger  in  fee  \  Hut- 
ton 


197  .  ^     Conuition*   . 

ton  and  Croolce  thought  a  requef^  ought  to  be  made  by  the  bAron, 
becaufe  the  particular  eftate  on  which  the  remainder  depends  ought 
to  be  made  to  the  hufband>  who  is  party  to  the  condition,  and  he 
may  take  or  refufe  it,  and  the  feme  is  at  his  will ;  but  if  the  haron 
dies  then  he  muft  make  the  feoffment  to  the  wife  without  requeft^ 
becaufe  (he  is  a  ftranger  to  the  condition  by  aA  in  law ;  and  (b 
tuber e  Jhe  JieSy  the  cftate  muft  be  made  to  him  in  remainder j  with- 
out any  requeft.  Het.  56.  Mich.  1  Car.  C,  B,  WHkinfbn's 
cafe, 

4.  But  if  the  condition  be  to  infeoff  the  feoffor  and  ajlranger^ 
the  feofFce  muft  tender  the  feoffment  to  the  ftranger,  for  he  had  no 
notice  of  the  condition,  and  he  ought  to  be  party  to  all  the  eftate; 
and  by  the  livery  made,  to  him,  the  feoffor  ihall  t^ke  well  enough  \ 
per  Ydlvcrton.     Het.  56.  Mich.^i  Car«  C.  B.  Wilkinfoa's  cafe. 


(I.  b)    At  what  T^ime  it  ought  to  be  performed 

where  no  Time  is  limited. 
Upon  Requeji. 


I.  TF  a  feoffment  be  upon  condition  to  re-lnfeoff  the  feoffor  and  his 
J-  wify  he  ought  to  do  it  upon  requeft.  21  £.  3.  ii.  b.  44  Ait 


♦  Br.  Con-    r 
.ditions,  ph 

's.  c^but     26.  *  44  E.  3.  gradmitted-J 

that  was  to 

jnfcoflfthc  fon  of  the  fcrffor  and  his  wife,  remainder  to  the  nght  heirs  of  the  feoffor.— —Fitgh. 
Intre  congcab.e.  p\.  -^J.  c  tcs  S.  C.  but  I  do  not  obfcrve  cxadtly  S.  P.— Though  the  feme  be  & 
ftrangcr  yet  the  feofFce  is  not  bound  to  make  it  within  convenient  time,  becaufe  the  feofTofj  who  U 
privy  to  the  condition,  »s  to  take  jointly  with  her,     Co.  Litt.  219.  a.  b. 

[2.  If  the  condition  of  an  obligation  be  to  pay  a  certain  fum 
without  limiting  any  time,  it  ought  to  be  paid  upon  requeft.  38  E. 

[  198  ]  3.  12.]  . 

Br.  Condi-       [3.  If  a  man  devifes  lands  upon  condition  to  pay  his  debtSy  he 

tion»,pi.  43«  Qugjit  to  pay  them  upon  requeft,  otherwife  die  condition  is  broke% 

cites  S.  C.        qO  *^   /  ,    ^ 

^ndifthe'     38  E-  3-  "-D-J 

debts  arc  .      ,     .   .  .     »,  . 

not  paid  on  demand,  the  heir  may  enter  j  by  Percy,  quod  non  ncgatur. 

^.,^..— ^  [4,-  If  the  condition  of  an  obligation  be,  that  whereas  A.  the 
F0I.440.  obligor  hath  conveyed  lands  to  fi.  the  obligee,  if  A.  the  obligor  "^ 
U^*v— -^  [and  C.  his  fon]  Jhall  do  all  ads  and  devifes  for  the  better  affurance  of 
*p!fch"i6  '*C/^  ^^'"^^  ^^  ^'  which  fliall  he  devijed  by  B.  or  his  counfely  then 
rVr*.  c.  B.  the  obligation  fhall  be  void  ;  and  after  B,  devifes  and  tenders  a  re- 
Manfcrs  kafe  to  be  fealed  by  A.  and  C.  his  fon,  and  A,  prefently  feals  //,  but 
cafe,  (alias)  j- Jj  i^ccatfc  he  was  not  letter* dy  nor  could  read  it,  prays  B.  to  deliver 
Manfer,^  //  tG  hiwy  to  Jhcw  to  fome  man  learned  in  the  lawy  who  might  in- 
s.  c.  ad-  form  hini  whether  it  was  according-to  the  condition,  and  if  it  was 
judged,  and  g^^cording  to  the  condition  he  would  fcal  it,  which  B.  rcfufcs,  upon 
trrufmcn-  which  C.  rcfufcs  to  feal  it.  This  was  a  breath  of  the  condition, 
tioncd  in  becaufe  he  did  but  require  the  writing  to  he  read  to  kimy  and  he  was 
the  crot-  \;iound  to  take  conufance  of  the  law,  whether  it  was  according  to 
k^o   xiaT   ^P  condition,  end  fli^l  not  have  rcafcnable  time  to  flievv  the  writ- 
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incr  to  his  counfel  learned  in  the  law,  to  b«  inftrufled  by  them.  ?'•  3^6. 
Co.  2.  Manfer  3.  per  Curiam  refolvcd.l  "  ^;""*^^'» . 

.  accordingly^ 

bit  no  judgment,  W  thexu(bccs  doubted  ;  and  at  another  day  Anderfon  iiiid,  that  his  opinion  was 

t'nt  the  pica  was  not  good.^- 4  Le,  62.  pi.  156.  S.  C.  but  ftat^-s  it  only  as  to  the  obligor  himfcu' 

rcfufing  and  nothing  is  mentioned  relating  to  C.  the  fon ;  and  the  court  held  the  oblrgation  forfeited. 
«— S.C.  cited  according  to  2  Rep.  &  Mo.  and  that  the  fame  was  adjudged.     3  Bulll.  jp.         s,  c! 

cited  Jo.  314.  .S.C.  cited  Godb.  445.  pL  513. S.  P.  But  if  any  perfon  be  prefent  that 

can  read  the  deed  to  h?m,  \ftbt  deed  he  required  to  be  read,  or  if  the  deed  Le  in  FreKcb,  Latin,  &c.  which 
the  party  docs  not  underftand ;  here  if  the  party  require  one  to  reed  or  expound  the  deed  to  him,  and 
rooneii  there  prefent  ivbo  can  do  it,  he  may  refufe  to  deliver  the  deed  5  fo  though  a  man  can  read,  yet 
if  the  deed  be  written  in  Latin  or  any  other  language  which  the  party  doth  not  underftand,  if  the  party 
doth  demand  that  the  writing  be  expounded  or  read  in  fuch  language  as  he  msy  underftand  It,  and  no 
•ne  it  prefent  who  can  do  it,  the  party  may  refufe  to  deliver  it.     2  Rep.  3.  a.  b.  Manfer*s  cafc« 

[5.  If-//,  covenants  with  B.  to  make  fuch  conveyance  of  certain  Scc(p.a) 
lands  to  5.  as  by  himjhall  be  devifedy  at  the  cojls  and  charges  of  B.  P'*  "-^.C. 
and  after  5.  devifes^  and  tenders  a  writing  contain)  tig  a  bargain  and  notes  there, 

faie  to  [i5]  and  A.  requires  time  to  have  it  to  his  counfcl,  to  be s.c** 

advifed  thereupon,  and  B.  refufes  it,  upon  which  A.  does  not  feal,  J°'  3'4» 
he  hath  broke  his  covenant,  for  the  covenant  was  peremptory,  fci-  s!crcited 
licet,  to  be  performed  prefently,  at  his  peril.     D.  i6  El.  338.  39.  Arg.  Cbdb! 
bttwtcn  ff^ootton  and  Coh,]  44s"»"P*- 

6.  Where  a  man  is  bound  to  pay  moneyy  or  make  a  feoffment^  or  ^'^* 
nnounce  an  office  &c.  and  no  day  is  limited  H'hen  he  fhall  do  it^ 
there,  upon  a  requeft,  he  is  bound  to  perform  it  in  as  jhort  a  time  as 

he  can.  But  where  day  is  limited,  and  he  refufes  before  the  day, 
this  is  no  matter  if  he  performs  it  at  the  day.  Br.  Conditions,  pi. 
65.  cites  1 5  £•  4.  30. 

7.  Debt  upon  bond  of  200 1.  condition*d  to  pay  within  2  days 
after  the  deite  of  the  bond,  but  no  fum  mentioned  in  the  condition, 
Tiie  piaintifT  declared  on  a  bond  to  pay  fo  much  cum  inde  rcquir* 
fitus  fuerit.  After  ycrdift  it  was  moved  that  the  declaration  was 
not  good,  bccaufc  of  the  variance  from  the  condition,  there  being 
BO  certain  fum  mentioned  in  the  condition ;  but  adjudged,  there 
l>cing  no  fum  mentioned  in  the  condition,  the  bond  muft  be  frngle^ 
without  any  condition,  and  tlien  the  money  is  to  be  paid  upon  re* 
qucit.     2  Bulft.  156.  Mich.  II  Jac.  Dorrington  v.  Waller. 


(K.  b)  At  what  Time  it  may  be  performed  where  f  199  ] 

a  Day  is  limited. 
Before  the}) ay. 

[x.  TF  the  condition  be  toflandto  tie  award  of  y,  S.  and  he  Bridgm. 91. . 

-■'  awards  htm  to  pay  lo  /.  fuch  a  day  ;  it  is  a  gcjcd  performance  g"""'"  y; 
if  he  pays  it  to  the  obligee  before  the  dii)y  and  the  other  accepts  it ;  anTaii^ 
lor  the  payment  before  contains  payment  at  the  day.     flilj.  14  Jac.  -^cfceJ*  that. 
''it  Serjeant's  Inn,  between  Berrey  and  Perriri^  in  a  writ  of  error,  ^^^  -^ij?"- 
wherc  the  award  was  to  pay  at  or  before  fuch  a  day,  and  the  breach  bJcjch  w.s^ 

afligned  for  nonpayment  at  the  day,  without  mentioning  the  non-  good 

payment  before,  and  yet  the  judgment  afHrmcd  per  Curiam,   be-  3  '^^''■^'  61. 
wiife  payment  before  is  payment  iit  the  day,  Mich,  21  Car.  B.  R,  the  fOciairj 

betwecu 


19^  Cohmtton* 

hcU  (oo'i  between  Ireland  tmi  Sutton  ^judged  accordingly  upon  deantrrer^ 
l^-^-^intratur.    Tr.aiCar.] 

plaintiff. 

IbH  169.  70*  (tliougb  mifprinted  67*  68.)  S.  C.  in  error  in  the  Ezcheqter  Chamber,  aad  tlul 
aHJgned  for  crrory  but  over  ruled  and  judgment  affirmed.  Mo.  S49.  pi.  1 154,  S.  C.  but  S«  P«  docs  not 
appear.— —Cro.  J*  399.  pi-  8.  S.  C.  but  S.  P.  does  not  appear.  RolU  Rep.  2%^,  pi.  sg.  S«  C« 

but  S.F.  does  not  appear;  &  adjornatiif.  Ibid.  375.  pi.  31.  S.  C.  but  S.  P.  doct  not  appear* 

If  iniie  be  taken  upon  folvit  sd  diem,  payment  before  the  day  maititaiat  the  liTue.  Arf  •  % 
Vent.  %%%.  Mich.  %»  W.  U  M.  in  C.  B.  in  cafe  of  Watnough  v.  Holgate.  "  ■  3  Lev.  X93.  S«  C.  and 
^wn  demurrer  judgment  was  given  for  the  defendant  $  for  thou^  he  did  not  pay  it  at  the  day,  be 
night  have  paid  it  before  the  day,  and  the  payment  before  the  day  ia  good  payment  at  the  day,  where 
fayment  at  the  day  ia  pleaded  \  yet  in  pleading  the  partiea  ought  to  purfoe  me  ^rda  of  the  condidoa. 
See  Tiu  AdUona  (Z.  1%)  pi.  31*  and  the  notei  there,  Harmond  v.  Owdeii  (aliaa)  Haaaooi  V» 
Oadeo* 

ji/(o.  366»  [2.  If  the  condition  of  an  obligation  be  to  pay  fo  much  to  ajlran-m 
iJ^'h'* ^6&  ^^ -/*'  a  day\  if  he  pays  it  before  the  day,  this  is  a  good  per- 
37£Ux.s.p.  formance,  becaufe  payment  before  contains  payment  at  the  day. 

Lid  accord-  g  H.  7.  20.  10  H.  7.  lO.  b.J 
ingly. 

•  Br.  Con*  [3.  &o  if  the  condition  of  an  obligation  be,  that  aftrangtr  fiail 
dinVmt  pL  iftftoff  arranger  fuch  a  day ;  if  he  xnfeofis  him  before  the  day,  this 
H.  7.^17.*  ^  is  a  good  performance,  becaufe  it  contains  a  feoffment  at  die  daj; 
s.'c.^ — ^   •q  H*  7«  i8. 10.  10  H.  7.  14.  b.1 

Thecafcof      ^         '  .  ^ 

§  H.  7. 19*  20.  ia  as  here  of  an  obligation  that  a  ftranger  fliall  infeofFa  ftranger }  bat  10  H.  7. 14.  k 
of  a  feoffment  conditioned  to  be  made  by  the  obligor  to  a  ftranger  j  and  fo  ia  Bri  Coiiditionsy  pi.  %^i 
^rtiere  he  cites  S.C. 

^r.  Condi-       [4.  So  if  the  Condition  be,  that  a  ftranger  (hall  infeofFa  ftranger 

rrcite'a  ^/'"'  '*'  ^'^'*  ^^7'  ^*  ^^  ^^  infcofB  him  during  the  life  of  j.  S* 
9V.  7!  ry.  this  is  a  good  performance,  becaufe  it  continues  a  feoffinent  after 
s. p.* accord- his  death*    9  H.  7. 17.  zo«] 

iagly;  for 

the  efied  is  performed,  bat  fays  ^userei  and  that  the  cafo  was  not  adjudgod. 

Codb.  10*  [5,  If  the  defeaiance  of  an  obligation  be,  to  pay  a  Itfs  fum  dian 
>*-'^-^*^*i8  contained  in  the  obligation  at  a  day  certain  \  if  he  pays  it  before 
c!*B.  Anon,  the  day,  and  the  obligee  accepts  ity  that  is  a  good  difchaige  of  the 
s.  P.  held    obligation^    30  £•  3.  22.  b.  23.  admitted  by  the  ifiue. j 

accordingly) 

but  in  fuch  cafe  it  (hould  be  pleaded  fpecially.  ■ '  So  v^herc  a  copyhold  was  furrendeied  00  coodidoa 
for  the  payment  of  a  certain  fum  on  the  firll  July,  and  the  payment  was  made  before  the  day,  viz.  on 
the  i6ih  June,  and  the  fame  was  accepted,  it  was  agreed  by  all  the  court  that  this  waa  a  good*  perform- 
ance of  the  condition.  Cro.  J.  zS^.  pi.  27.  M  ich.  8.  Car.  B.  R*  Buiyaine  v»  Sparling.  Co.  Litt.  sia* 
b.  in  principio.  S.P. See  Tit.  Payment  (I.) 

•[  200  J 

Codb.  445.  [6.  If  a  condition  be  to  make  an  ajfurana  within  a  month  after 
ciseaHUi  ^^^  ^^^^  of  the  obligation^  he  is  not  bound  by  any  requeft  to  make  it 
^^^JL^il^  at  any  certain  time,  but  he  may  perform  it  at  any  time,  (♦)  within 
•  F0I.441.  the  month*  Hill.  37  £1.  B.  between  Pexpoint  andThimbUbye^  per 
^^^"-■>  Curiam.] 

%i\%.  Per* 

foint  V.  Thimblebye)  S.C«  butnotexadly  S.P« 

[7«  If  a  condition  be  to  make  further  off ur once  within  a  nanib 
upon  requejl  of  the  obligee }  if  the  obligee  requefts  him  within  4hi  months 
and  he  refufeS)  though  he  be  ready  after  withiA  the  month,  yet  the 

obligatioa 
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6bligation  i»  forfeitec!,  in  as  much  as  die  time  of  the  month  is  li^ 
mited  to  the  requeft.  Hill.  37  £h  B.  in  Ptxpolnt  and  Thimblehye's 
cafe }  per  Curiam.] 

[&  If  die  condidon  of  in  obligadon  be^  if  the  obligor  do  at  aH  sty.  041* 
times  hereafter^  within  thifpace  of  one  nionth^  when  he  fliall  be  re-  ?.  c.  ad- 
quiredi  ^»^^^  A^*  furthet  aB  and  a&Si  aflfurance  and  aiTurance^  totfcun^c* 
at  the  obligee  Jhali  by  his  counfel  demand^  for  the  recovery  of  one  an-  coriingly, 
nuity  of  30  /.  dtie  from  jF.  5.  then  the  obhgation  to  be  Void.     In  nifi»  &c.-u 
diis  cafe,  if  the  obligee  does  not  demaixd  any  further  aiTurance  ^'  ^["^ 
within  the  month  after  the  making  the  obhgation,  yet  the  obligor  is  ham  j?  10 
bound  to  make  further  affiirance  within  a  month  afler  requejl  made  have  beea 
after  the  month  paft^  irfier  making  the  obligation^  becaufe  the  fif ft  f°  ^^^^^^ 
words,*  (fcilicet,  at  all  times  hereafter)  are  without  limitation,  and  0"  r^J'c^ 
the  other  words,  (within  one  month  when  bejhall  be  required)  refer  J.  [which 
to  the'  requefti  fcilicet,   he  fliall  have  a  month  for  the  rfiaking  J**"**?? *■" 
thereof  after  requeft,  for  the  moft  benign  conftru£tion  (hall  be  ^I^  1  ^ 
made  16  make  this  agreement  efFeAual ;  for  this  is  not  like  a  com-  Raym.^t, 
mofi  afltirance,  by  which  it  is  covenanted  to  make  further  afTurance  p  *^',{^ 
within  7  years,  becaufe  the  ufe  in  fuchcafe  has  interpreted  it,  that  j^^^'Je  of 
he  fliall  not  be  troubled  beyond  7  years.     Hill.  1650.  between  Lawfonv. 
fTentwartb  and  fTentworth  adjudged  upon  a  demurrer.    Intratur  Witherimj- 

Triiu  ,650.]  ;:s  :^^ 

thus,  vic« 
la  icbC  00  an  obligatioa  conditiooed  topM  100/.  en  the  lotb  ofjmnuary^  upon  %  mcnth  warmngf  thC 
^deodanC  pleaded,  that  the  plaintifF  had  [not]  given  three  months  warning.  >Vindham  J.  laid,  that 
tboogh  the  coadhionhad  been  to  pay  on  xoth  Jan.  after  the  date  of  the  obligation,  upon  three  months 
vaniing  by  die  obligee,  the  money  would  not  be  loft  though  the  obligee  Should  omit  the  warning }  Ec 
a^omatnr»  Lev.  85.  S#C.  the  court  at  firft  thought  that  the  warning  ought  to  be  given  by  the 

plaintift  $  for  otherwife,  if  the  defendant  would  lyeirer  give  warning,  the  money  would  nerer  be  paid} 
£t  adjomatuf.  But  afteswards,  it  being  moved  again,  the  court  held  it  Ihould  be  taken  that  the  ob^ 
lipr  if  to  pay  the  money  upon  10th  January  nextenfuing,  giving  the  plaintiflf  three  months  waminj^ 
thereof;  for  the  words  IhaU  be  taken  moft  ftrongly  againft  the  obligor^  and  judgment  for  the  plaintlv 
&;fi,  are.  '■  Keb.  415.  pi.  las.  S»  C.  adjudged  for  the  piaintifTi  and  ibid,  cites  tha  princifal  cafe  of 
Weatwortli  ▼•  Wentwortk, 

9*  Condidon  to  pay  loL  within  dn  hour  afier  obligee  has  infeoffid 
him  of  a  milL  Paymefit  of  5  /•  before  and  5  /.  after  is  no  performance, 
for  it  is  no  duty  till  &c«  and  the  5  L  paid  before  cannot  be  intend^ 
ed  die  fame  fum ;  otherwife  when  day  is  limited,  for  there  it  is  » 
duty.    D«  222.  pi.  22.  Marg.  cites  Trin.  9  Eliz.  Anon. 

ID.  In  debt  upon  bond  Hat  defendant  pleaded  payment  according  fo 
the  condition^  and  it  vms  found  that  the  payment  was  made  and  ac^ 
cepted  before  the  day.  Per  tot.  Cur.  payment  before  the  day  was  a 
fuflkient  difcharge  of  the  bond ;  but  it  being  pleaded  generally  that 
he  paid  according  to  the  condidon,  they  held  that  thejurymuft 
find  ^aioft  the  defendant^  for  the  fpecial  matter  would  not  prove 
the  iflue.     Godb.  10.  pi.  14.  Mich.  24  Eliz.  C.  B«  Anon. 

II.  20,000 1.  was  bequeathed  to  a  daughter,  ^rw/if^//'^fOT^rry  f  201  J- 
before  iby  or  without  the  confent  of  J.  and  fi.  then  flie  fhould  lofe  »Vem.aaj. 
10,000 1.  and  that  the  10,000 1.  fliould  go  to  his  other  children.  pifchAgoi. 
^he  married  before  16,  but  with  the  confent  of  A.  and  B,  Lord  K.  Lord  Saiif- 
Nortfa  thought  that  both  parts  muft  be  obfervcd.    2  Vent.  365.  ''"n^^-^»- 
Paiclj.  36  Car.  2.  in  Cane.  Lord  Saliftury's  cafe,  ^1*^;  4;  t^. 

tacof 
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tator  in  his  life-time  treatei,  aftet  Mi  making  this  will,  with  the  plaindflT  (the  baibind]  for  a  mar* 

riage  with  his  daughter,  but  before  an  agreement  teftator  died.     It  was  indfted  that  here  was  no  de* 

mtc  over  and  that  teftator's  treaty  for  a  marriage  of  her  to  the  plainttfl^  if  there  had  been  any  condi' 

tion  precedent,  or  forfeiture,  (as  it  flood  on  the  will)  had  been  an  after  difpenfation  of  it.     And  the 

court  decreed  the  whole  ao,ocx>/.  to  the  plaintiff.  Slcinn>  a85.  Hill.  %  W.  de  M.  in  Cane* 

S.  C.  and  ttiac  there  being  no  exprefs  devife  over,  but  only  that  in  fach  cafe  the  ic,ooo  /.  was  direfted 

to  go  to  the  bulk  of  the  teftator's  perfonal  ellate,  and  which  was  order*d  to  be  laid  out  in  lands,  the 

whole  portion  was  decreed  her.  Self.  Chan*  Rep.  lyo.  Mich.  169 1.  S.C.  decreed  accordingly; 

aid  fays  that  on  an  appeal  to  the  Houfe  of  Peers  this  decree  was  confirmed.         a  Freem.  Rep.  iiS. 

p).  23  c.  Bennet  v.  Ld.  Salifl>ury.  S.  C.  affirmed  in  the  Houfe  of  Lords.         %  Freem.  Rep.  187.  in 

<afe  of  the  duke  of  Soothamptoa  v.  Cranmer,  fays  that  the  cafe  of  lord  Salifbuxy  was  affirmed  in  the 

Houfe  of  Lords* 

i^"*i86.  '^'  ^  claufe  in  a  deed  was,  th^t  if  M.  his  daughter  Jhould  live  to 
pi.  261.  '  attain  16,  andjhould  refufe  to  marry  A.  then  the  faii  A.  jhculd  have 
S.C.  held  20,000/.  out  of  his  perfonal  ejiate.  M.  married  A,  before  her  age  of 
^^T^l'  16,  hut  lived  to  16,  and  before  17  died.  Lord  C.  JefFeries  thought 
decree  of  that  this  docs  iiot  in  any  fort  imply  that  they  might  not  marry  before 
lordjcflfcries that  time,  and  decreed  accordingly.  Vern.  338.  pi.  332.  Mich. 
"^^^Hq^L  *^^5*    ^^^  ^^^^  ^^  Southampton  v.  Cranmer. 

of  Lords. 

2niow.  Pari.  Cafes  83.  Wood,  alias  Cranmer  ▼•  the  duke  of  Southampton.— —[Bat  it  feemt  to  hare 
been  upou  another  point,  and  ibid.  87.  it  is  faid  that  as  to  the  objeAion  of  the  marriage  before  16  it 
wai  not  much  infiibd  up)n  on  the  other  fide,  and  in  reafon  cannot  be,  becaufc  iier  coutinuing  mar- 
licd  till  afier  16  does  fully  {htlsfy  the  intent  of -the  deed  as  to  this  matter. 


(L.  b)  At  what  Time  it  fhall  be  made  [performed] 

where  Time  is  limited. 
Upon  Requejh 

Cro.C.299,  [i,  tF  A.  covenants  with  B.  to  make  afurrender  of  Iand>  or  X» 
|oo.pl.^i.  X  convey  land  to  B.  ufon  requejl\  if  a  writing  purporting  a 

sinkM.C.  furrender  or  conveyance,  be  tendered  to  him,  with  requeft  to  feal 
&S.P.  re-  it,  A.  ought  to  kA\X.frefently^  and  fliall  not  have  any  time  to  be 
^}l%Tx  ^^^f^^  h  *"  counfely  whether  it  be  according  to  the  covenant. 
and  they' all  Pafch.  9  Car.  B.  R.  between  Somes  and  Smithy  per  Curiam  re- 

hcld,  that     folved.] 

th'.ic  is  x\ot 

any  difference  where  it  is  to  be  done  upon  requeft,  or  upon  reafonable  requeft,^— Jo.  314.  pi.  i.  S.  C. 

adjudged  accordingly  for  the  plaintiff,  abfente  the  Ch.  J.  But  Berkley  thought  that  reafoiiablc  requeft 

implied,  that  A.  ihuuld  have  reafonable  time  tu  be  informed  he  not  knowing  the  cootonti  of  the  deed 

tendered  i  but  Jones  and  Crook  e  contra.—— Godb.  445.  pi.  51 3.  S.  C« 

Godb.44^.  [2.  If  a  man  covenants  to  make  further  affurance  at  all  time  and 
^'l]}^,^^l''^'  timesy  at  the  charges  of  the  covenantee,  and  the  counfel  advifes,  that 
poyni  V.  he  (hall  levy  a/n/,  yet  he  is  not  bound  to  do  it  prefently,  but  he 
Thimble-    (hall  have  convenirnt  time  to  do  it,  though  the  words  be,  that  he 

thij  whei'e  ^^''  ^  '^  ^^  ^^  ^^^^^ '  ^^^  ^^^  words  ought  to  have  a  reafonable 
amalc^*  coiiftruclion.  Hill.  37  £1.  B.  between  Fexpoint  and  ThimbUbj^ 
venanttd  to  per  Curiam.] 

make  aifur- 

anftc,  ii  was  udjuJged  that  he  Ihall  have  reafonable  time  to  do  ici 


[3.  If 


f  3.  1/  A4  being  a  copyl^older  for  life,  covenants  with  B,  tofur^  ♦  Cro.  Car. 
\ender  to  B.  in  reverfion  tfhe  faid  copyhold  tencmeiit  juper  rationa^  *99.  300. 
hUem.requifitionem  it  fiendam  by  B.  and  after  5.    tenders  to  A.  a  ^ccoVdfn  f  * 
writing  purporting  a  letter  cf  attorney  offurrender  ofthejhid  tenerncKt  pcTtot.'cfur. 
U  B.  and  A.  rcquefts,  that  before  {he  feals  it,  fhe,  by  her  counfcl  '^"t^oudgei 
circa  fcriptum  illud  infra  rationabile  tempus  tunc  proximo  fcquens  *^n7!!it'^r 
advifaretur,  the  which  B;  refufes,  and  therefore  A.  refufes  to  feal  ^^uieth'.rcl 
it;  admitting  that  A.  was  bound  to  feal  the  letter  of  attorney^  and  T'"  t  as  jiU 
to  furrender  by  fuch  letter  of  attorney,  then  Ihe  hath  broke  her  J,''^ !^  '^*' 
covenant ;   for  fhe  ought  to  take  conufoiice  of  the  law  at  her  peril,  ^vJd  rcVJ^ 
wdicther  the  letter  of  attorney  was  according  to  the  covenant,  and  '«  ;^^*«  * 
fll'e  fhallhave  m  time  to  he  advifed  thereupon  j  but  the  reajonable  time  ^'''^'^"^"» 
mentioned  in  the  covenant  //  intended  {*)  reafonable  time  in  the  r^^^T"^ 
making  thereof,  fcilicet,  fhe  ihali  have  time  to  read  it  before  Jhe'  uX^^* 
feals  ity  and  therefore  it  ought  to  be  fealed  prefently,  without  time  x»'icrc4s  it 
I  to  advife  upon  requefl^,  according  to  the  words  of  the  covenant.  "'•J^'  ^^ 

!  Pafch.  o  Car*  B.  R.  between  f  Sims  and  Dame  Smithy  per  Curiam,  ^n  «orc*^ 

reiblved  upon  demurren  Intratuf  Hill.  6  Car.  Rot.  But  judg- requeiC-L, 
ment  was  given  againft  the  plaintiff  for  another  matter.  Co.  2.  ^^^  445* 
Manfer  3.I).  i6Eh  338-  39.]  tJ2'^,9^ 

ftrd  adjorna* 

tor*— —Jo*  3  J4.  pi.  X.  and  the  court  held  the  rcqueft  not  good.— -i^Sec  (A.  d)  pi.  37.  $•  Ci 

(L.  b.  2)    Limited   to  be  done  on  Requeft.     At 
what  Time  the  Requeft  muft  be  made* 

r.  /'XJndition  to  do  Jin  aft  at  the  end  of  7  years  on  requeft:^  requeft  3  Salk.  ^oJei  ; 
^^  muft  be  made  the  laft  day ;  and  per  Cur.  *tis  not  to  be  dene  hd J'acco!^d« 

Pqfl  finem  but  adfinem^  and  the  end  of  a  thing  is  always  part  of  that  ingiy -    * 

of  which  it  is  the  end,  and  fo  the  requeft  fhould  be  made  fome  6  Mod.  227. 
convenient  time  in  that  day*  that  the  other  mi^-ht  have  a  reafonable  n.'^;!^^*^' 
time  to  do  itm^     Adjudg  d  per  tot.  Cur.  and  fo  revers  d  ajudg-  .:>  c. accord- 
ment  in  the  Marlhal's  court.     2  Salk.  585;   Mich.  3  Ann.  B.  R.  i^giy.  ^nd 
Fitz-Hugh  V.  Dennington.  below""-' 

vcricJ  nlS,, 
»  a  Lord  Raym.  Rep.  1094.  S.  C.  and  rhe  judgment  n  th"  Mar/hars  Court  rcverVJ  Atxd  Holi 
Cb.  J.  andPowel  J.  held  that  there  being  a  time  jp  oi  ^'c  1  <*"r  ihe  d-  u.g  the  ac^,  Ji*  icjurfl  ra  do  ic 
muft  be  at  that  time.  And  the  Chief  J.  faid  that  the  ei.d  of  -  yc^r:.  was  the  1  il  "..v  ->f  the  7  years  j 
ftir  there  is  no  firadlion  of  a  day,  and  after  12  at  n  gh*^  i  aftrr  the  -  ytari;  f.^i-  the  a.  ^  .Jeer  is  uoi  th« 
cod  of  the  7  years,  but  poft  expirationem.  F.  t  tn  •  beg  Tj'-:ng  nr.l  end  or  a  tiding  ij  part  '■•f  the  thing. 
And  he  faid  alfo  chat  when  a  time  is  appointed  When  n  t.«:.  j  ih»i'.l  be  <i:>n''  upon  r:q u^;;,  it  mu  1  be  d^ue 
immediately  upon  the  requeft  (which  differs  this  cnf;  rroi..  .hole  c.t.  1  b-  h'.  ^  '>inicl  ior  t'le  d'flndanc 
U  error)  as  if  a  condition  of  a  bond  be  to  make  -  ft:oli.'.icnc  at  fuch  a  t;iii^  up^n  rcq  :il,  ihcre  ihc  ob« 
figor  muft  do  it  immediately  upon  the  requeft.     Ijui  c--.  to  uis,  Powtl  1j  J  J.-.i  <i  it  .\    e  ireJ  to  lHciti. 


doftood  aieaAwable  time  after,  ^f&cieat  to  do  ihe  thing  \a» 


Vot.V.  Q,  (M.b)P<ir- 
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(M.  T))   Ferfornid.     At  what  Time  it  fliali  be- 

Where  Hime  is  limited. 

I.  I F  the  condition  be  to  do  a  thing  within  a  certain  time>  he 
-''  may  perform  it  the  lajl  day  of  the  time  appointed.     8  H. 

4-  H-^ 

[2.  So  if  the  parliament  makes  a  conjiitutiony  that  if  J*  S,  comes 

not  In  B.  R.  within  a  quarter  of  a  year  after  proclamation  madcy  he 
Jhallbe  conviSlei  of  a  trefpafs  &c.  he  need  not  come  before  the  laft 
day  of  the  quarter.  8  H.  4.  13.] 
BroiAtl*  74-  [3»  If  an  obligation  be  made  the  ijth  day  of  Nvoemher^  Anno  12 
c'** V'c  y^^'  ^^  ^^  condition  is  to  pay  5  /.  the  1\Jl  of  November  following^ 
adjudged.— ^nd  5I.  the  20th  of  December  next  after,  the  firft  5I.  ought  to  he 
D.  «6»  u  paid  th-  2ift  day  of  November  12  Jac.  for  it  refers  to  the  day^  and 
Marg.  pi.     ^^^  ^^  ^Ij^  month.    It  was  adjudg'd  in  B.  Mich.  13  Jac.  B.  between 

lyi  ▼  Coe,  Price  and  Coa.1 

S.  C.  ad- 

judged.^— See  Tit.  ParoU  (£}  pi.    3.— — A  bgnd  wti  dated  in  Marcb  conditianM  for  payment 

fuper  viceifimum  oAavum  diem  Martii  pros*  fequentem.  It  was  movM,  that  (fequcntem)  refers  to  the 

day  wh'ch  flxall  be  un4erftood  of  the  fame  month )  but  if  it  had  been  (fequentit)  then  it  had  icjierrrd 

Co  March*  and  fo  it  had  been  payable  the  next  year.     But  the  court  was  of  opinion,  that  it  ihould  be 

undaftooi  of  the  current  month.     Mod.  1  xi.  pL  8.  Pafch.  s6  Car.  a.  h.  R.  Anon. 

[4.  If  the  condition  be  to  pay  10  5.  when  A  comes  to  his  houFe^ 
and  10  5.  at  the  Feafi  of  St.  Michael^  izW  then  at  the  Feajt  of  St. 
Andrew  then  next  enfuing  10  s,  thefe  laft  fums  ought  to  be  paid  at 
fuch  next  foafts  or  times,  and  not  at  the  next  feafts  after  A.  comes 
to  his  houfe.] 
Br.  Condi-  [^.  If  the  Condition  be  to  pay  fo  much  on  this  fide  fuch  a  feafl^ 
tions  pi.      ^^  ought  to  be  paid  in  the  vigil  of  the  feaft  at  the  leaft,  and  not  00 

174.  cites  .         #P   n      1'  *  T.^  ^       -1 

s:  c.         the  fcaft-day.    21 1.  4.  52. J 

Br.  Condi-       [6.  T\\t  fame  law  where  it  is  to  be  paid  infra  feflum.     21  £• 

t.ons.pJ.  .2.] 

174  Cites       T     J     J 

S. C.  but 

Brooke  f<i\s,  quarre  of  infirt ;  for  becaufc  it  wns  per  &  infri  fefturiiy  &c.  the  defendant  pleaded  that  Bie- 

was  rraJy'all  the  vigil,  and  all  the  day  of  the  itA&* 

Br.Conditi-      [7.  The  fam  law  i;rfierc  it  is  to  be  paid  ante  fcfium.     21  E. 

Bi!conJiti-     [8.  But  where  the  condition  is  to  be  performed  infefloy  it  ought 

ons»pl.  174.  to  be  done  on  the  feaft-day,  and  not  before  nor  after,  li  £.  4.  52.] 

fitcsS.  c.        j^g^  If  jjjc  condition  of  an  obligation  upon  an  adventure  to  Ncw- 

s^c.^but     foundland  be  to  pay  fo  much  within  40  days  next  after  thefhipft^aU 

S.P.do«<     meike  her  firjl  return  and  arrival  in  this  voy^gt  from  Newfoundland 

not  clearly    ;„/^  ^he  port  of  Dartmouth^  or  into  any  harbour^  creetf  or  port  of 

»f P^***        England^  where  fhe  jkall  firjl  unlade  her  goo4s  Uc.  and  after  the 

fhip  does  not  return  to  Dartmouth,  but  to  Plymouth  in  Devonfhire 

where  (he  unloades  her  goods  ;  in  this  cafe  the  obligor  is  bound  to 

pay  the  money  within  forty  davs  after  the  arrival  of  the  (hip,  and 

Jhall  net  have  forty  days  after  tot  unlading  the  goods,  for  tbit  U  not 

for  freight  J  out  for  an  adventure  i  and  the  "F)M'"g  of  die  goods 

5  i» 


U  mentioned  only  to  defcribe  the  haven  where  the  arrival  flxall  Be, 

tcilicet,   the  port  of  difcharge,  and  not  put  to  make  a  limitation  of 

the  payment  of  the  money,  to  have  forty  days  for  the  payment 

thereof  after  the  difcharge  j  but  perhaps  there  will  be  fome  doubt 

if  the  difcharge  be  not  within  the  forty  days-   Trin.  23.  Car.  B«  R.  r  ^qa   1 

between  Leere  and  C}olwicke  adjudged  for  the  plaintiff,  this  being 

moved  in  arreft  of  judgment,  where  it  was  affigncd  for  breach, 

that  he  did  not  pay  the  money  within  forty  days  after  the  arrival  of 

the  (hip,  and  avers,  that  the  (hip  was  unladed  of  the  goods^  but  no 

time  alleged  of  the  unlading;  f*)  and  per  Curiam,  if  it  was  not  *  Fol.443. 

unladiid  within  forty  day  5^  it  ought  to  come  of  the  other  part  tojhcw  it. 

Intratur,  Hill.  22*  Car.  Rot.  912.] 

10.  Paytnent  after  the  day  of  payment  is  not  good|  tho*  the  obligee 
accepts  it.     Br.  Tender,  pi.  5.  cites  46  £«  3.  29. 

11.  If  a  man  infeoffs  another,  upon  condition  to  re-infeoff  him 
within  \o  dayi^  there  xi^t  feoffor  does  not  make  any  requefi  within 
the  40  days^  the  feoffee  (hall  retain  the  land  for  ever.  Br«  Con- 
ditions, pi.  55.  cites  19  H.  6467.  73.  76.   Per  Newton. 

12.  Payment  after  the  day  ihall  not  lave  the  penalty.  Br.  Tender, 
pi.  II.  cites  22  H.  6.  57. 

13.  Nor  where  a  re-entry  is  referved  in  default  of  payment,  and 
be  pays  after  the  day,  yet  the  leffor  may  re-enter  j  per  ii'aftony  con* 
tra  Portington.     Ibid. 

14.  But  all  the  juftices  agreed  that  in  obligation  of  2,0  /.  to  pay  10  /. 
at  a  day  J  and  he  does  not  pay  at  the  day,  but  pays  after^  yet  this 
fliall  not  favc  the  penalty.     Ibid. 

15.  If  defeafance  is  made  after  the  fale  of.  land^  by  which 
indenture  the  vendee  leafes  the  fame  land  to  the  vendor  for  10  years 
rendring  a  renty  and  grants  that  if  the  vendor  Jhall  pay  ^00 1,  within^ 
the  faid  term  of  10  years,  that  be  tnay  re-enter  ;  and  there  if  he 
furrenders  and  tenders  the  300 1.  within  the  laid  10  years,  he  fliall 
recover  his  land.  Contra  if  the  grant  had  been  if  he  pays  300 1. 
within  the  term  aforefaid^  withaut  thofe  words  10  y/ars^  and  the 
hafey  ftirrender  and  tender  of  the  money  is  not  good  in  this  cafe  j  pef 
Whorwood,  in  his  readings  in  Qt^iadragefima. '  Br<  Defeafance, 
jrf.  J  8.  cites  35  H.  6. 

16.  If  in  an  obligation  the  fohendum  is  made  to  the  obligor^  where-^ 
by  the  folvendum  is  void,  the  money  is  demandable  immediately, 
and  fo  if  it  be  made  payable  craflino  de  doorns^day.  Br«  Obligation^ 
pi.  58.  cites  21  £•  4.  36. 

17.  If  a  feoffment  in  fee  he  ntade  on  condition  to  be  void  upon  pay-- 
ment  cfmjney  at  a  day^  albeit  convenient  time  before  fun-fet  be  the 
laft  time  given  to  the  feoffor  to  tender,  yet  if  he  tenders  it  to  thi' 
perfon  of  the  mortgagee  at  any  time  of  the  day  6f  payment^  and  he 
rcfufes  it,  die  condition  is  faved  for  that  time<  Co.  Litt,  207.  b. 

18.  A.  covenaots  at  2  years  end  to  procure  a  deputation  i^c.  Jer  J 
years  for  J.  S.  la  this  cafe  A.  muft  procure  it  immediately  after  the 
1  years  are  expired,  that  J.  S.  may  not  lofe  the  profits  thereof  after** 
wards.  Cro.  J.  797,  298.  HilL  9.  Jac.  in  Cam.  Scacc*  Barwick  V. 
XjlbCon. 

m 

<^^  W.'jto*  Con- 
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.ftS  how*         %o.  Ccn^tion  In  confidoration  cF  a  marriage  had  mdi  ttm 

i43.pU  1 19.  ^ughter  of  the  obligor,  to  pay  to  W«  L.  the  hufljand^  his  executors^ 

^?^*f'     icc%  300  L  within  :i  months  afier  the  death  {f  the  eUigor^  ifthciaid 

Iktjuintiff:  daughter,  or  any  iffuc  of  hers  by  her  iaid  hufband  be  living  at  the 

<}eath  of  the  obligor.    W,  L.  died  inteftate,  then  the  wife  dtod 

leaving  a  daughtei^  then  the  mother  the  oUigor  died ;  in  debt  iipoa 

this  bond,  defendant  pleaded  that  there  was  no  executory  and  that  ad^ 

tnin'jft  ration  tfiV.  Us  goods  Wc.  was  not  granted  till  12  motabs  after 

the  obligct^s  death  \  and  apon  demorrer  acQudg'd  for  the  plaindfl^ 

becaufe  the  money  bein^  a  dut}',  the  defendant  (hould  have  pleaded 

•r  20^  1  ttiKore  prift,  Raym.  416.  Mich.  32  Car,  2.  B.  R.  Lee  v.  Garret. 

But  there         21.  Dcvife  of  lands  to  his  wife  for  life^  and  after  her  death  to  2>. 

wight  haw  his  Z^fon^  ond  his  heirs  provided  that  if  C.  the  T^fon^  Jbould  witbim 

been  a  dif-  ^  nuonths  aftiT  his  wife^s  death  pay  to  ZX  his  executors  faTf,  500  L 

^"Tth^  then  the  lands  (hould  come  to  C.  and  his  heirs.    The  teftator  died  ; 

cafe  and  cfce  the  *  wlfc  died,  Ld.  C,  Parker  dioughtthatC  had  an  equity  ofre^ 

cafe  of  a      demptioH  that  remained  open  to  him  in  a  court  of  equity,  as  weB 

»^r^e,    after  the  time  limited  as  before.  lO  Mod.  419. 424.  Mich.  5  Gea  I. 

ai  to  *e.     Marks  v.  Marks. 

•dfi»puony  ^ 

after  tbe  legal  eHate  abfolutely  vefhd  in  the  iiloitg^gee»  hadC.  iieen  to  oone  here  for  relief  agBiiift 
Che  h>  Jr  at  lanv^  but  here  C.  coinrs  for  relief  againft  a  y^  P^rfoHy  who  had  the  cftate  veAed  in  hWn  for 
«o  other  purpue  but  to  matce  the  eftate  tedeemabk.  I'Cr  Lord  C  P«rker.  M  Mod. 414*  Mklu 
5  <jvo,  I.  m  cafe  of  Marks  v.  Aiadu. 

(M,  b.  2)    Performance.     At  what  Time,  4ifter 
RefuJaL    Good  in  what  Cafes.     And  Pleadings* 

I,   A   Man  feiftd  of  a  manor  with  advowfin  appendant  snfeoff*d 
*^  three^  iipoii condition  that  they^  or  any  of  theniy  who  jur-- 
Vivc^  or  their  heir^  within  40  days  next  after  lO years  next  enwing 
tj^c  date  of  the  deed,  re-infeoffj.  and  £.  his  feme  in  tail^  the  re-^ 
iuainder  to  ILA,  infee^  and  they  made  a  deed  accordingly^  with  ^f- 
ter  of  attorney  to  W.  P.  to  deliver  feifm,'  and  delirer  it  in  the  county 
of  L.  fuch  a  day,  within  the  40  days,  and  commanded  him  to  make 
the  feoffment  accordingly,  which  attorney  fuch  a  day  and  year  at  th« 
manor  offered  to  the  haror.^  to  make  edate  within  the  40  days,  ac- 
cording to  the  deed  and  condition,  and  the  baron  refus^d^  and  alfr 
the  attorney  was  upon  the  manor  all  the  40  days  ready  to  have  made 
livery^  and  for  the  non-performance  of  fuch  condition  the  feofibr 
ce-enter'd ;  and  per  Newton,  if  the  baron  and  feme  die  within  the 
.40  day 5^  there  the  feoffees  ought  to  make  the  eftate  to  R«  to  whom 
the  remainder  is  limited,  and  if  all  Jhould  die  within  the  40  days, 
the  feoffor  may  te-enter ;  for  the.  feoffor  (hall  not  lofe  the  land 
;where  the  condition  is  not  performed,  and  no  default  in  the  feoffor. 
And  fo  it  feems,  that  where  time  is  limited^  if  a  man  refufes  at  one 
time,  he  may  agree  at  another  day  within  the  tinuy  and  all  well ; 
quaere.  Br.  Conditions,  pL  55.  cites  19  H.  6.  67.  73.  76. 

2.  Debt  upon  obligation  with  condition,  th^t  if  the  defendani  re-- 
nouncedall  his  inter eji  that  be  had  in  the  adminijiration  of  the  goods 
^y*  5«  iefore  the  official  of  th^ijhop  of  N.  Jecundum  tegem^  that 

4  '  dien 
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Acn&c^  Ani/atd,  ihatbe  had  refufed and nmmieed atnrdtftg  tothe 
tanditiortm  Pigot  faid,  that  this  ts  no  plea  without  Jhewmg  when  ^ 
for  if  he  renotincedy  penSng  the  wnty  it  fhall  not  feve  the  penalty^ 
quod  tota  Curia  ccxiceffit;  by  ivhich  he  (hewM  that  he  renounced 
fiidi  a  day  before  the  writ  purchafedy  which  was  held  a  good  plea* 
Pigot  replied^  that  after  the  making  of  the  ol^llgation^  and  before 
this  day,  which  he  fuppofes  the  renoi4ncing>  the  plaindfF  at  R.  in 
the  county  of  N.  prayed  the  defendant  to  renounce  according  to  the 
condition^  and  Hke  defendant  refufed.  And  per  tot^Cur.  v/hcrea 
man  is  bound  t9  pay  money y  or  make  a  feoffinenty  or  renounce  anofficey 
or  the  Iike»  and  no  day  is  Umtted  when  he  ihaU  do  it>  there  upon 
a  requeft  he  is  bound  to  perform  it  in  asjhort  a  time  as  he  can  ;  but 
where  day  is  limited  to  pajr  &c.  and  he  refufes  before  theday>  it  is 
not  material  if  he  performs  it  at  the  day  ;  quod  nota  drverfity ;  by 
which  he  (aid^  that  he  perforhied  the  condition^  abfque  hoc^  that  he 
refufed  at  the  time  fuppo{ed  by  the  plaintifFl  Pigot  iaid>  that  this 
is  no  plea ;  for  though  he  did  not  refufe  at  die  time  of  the  requeft 
made,  yet  he  is  bound  to  perform  the  condition  immediately  after 
the  requeft>  in  as  fliort  a  time  as  be  can,  and  therefore  no  plea.. 
Qusere,  bccaufe  the  court  arofe  and  went  away*  Br.  Conditions,  f  206  1 
pL  65.  cites  15  £.  4*  30. 

3.  Where  ffd^y  is  limited,  ii!t\iK^  ^q  frfl  refufal  determines  the 
ionditidnfor  ever.     Contra  where  day  is  limited,  and  tjie  condition 
is  performed  by  the  day ;  and  difagreemcnt  to  ajiranger  is  not  ma- 
terial ;  contra  to  the  party.    Br.  Conditions,  pi.  67.  cites  14  H.        * 
8.  17. 

4.  Grant  was  made  by  leiTee  of  a  term,  on  condition  lejfor  fimtli 

ajfent  by  fueb  a  day*    The  leflbr  reftjfed  to  aflcnt  at  one  time,  yet  % 

he  may  give  it  at  another,  fo  as  it  be  before  the  day.  But  if  no 
time  was  limited^  then  one  exprefs  denial  or  refufal  would  be  pe- 
remptory, fo  as  the  refufal  was  exprefled  to  the  party  to  whom  the 
aflent  was  to  be  given ;  otherwife  if  it  were  but  iu  conunon  talk 
to  or  among  ftrangers.    Went..  Off.  £x.  226.  cites  it  as  held  14 

H.  8.  23. 

(N.  b)  [Performed.']     How. 
[As  to  T^ime  and  Place. "] 

[l.  TF  the  condition  be  to  be  performed  at  a  day  certain^  it  is  not  Br.Cwvditi- 
^  nectary  for  the  obligor  to  be  there  all  the  day.    Contra  zi  ""^^['^  ^^^ 

E.  4.  S2.J  S^  S.  p.  by 

Choke,  chat 
be  ought  to  fajy  that  he  was  there  all  the  day,  and  that' the  plaiotifTnor  any  other  ytii  ready  to  le. 
ceive  it»  and  that  he  is  yet  ready  \  quod  omoes  juillciarii  concellcrunt. 

[2.  If  the  condition  be  tojland  to  the  award  of  B.  to  he  madefucb  See  (F.  c) 
a  day ;  if  he  does  not  make  the  award  at  the  day,  but  at  a  day  after,  ^^*  **  ^  ^' 
he  is  not  bound  to  perform  it.     49  £.  3.  9.] 

[3,  If  the  condition  be  to  make  an  obligation  to  the  obligee  by  ^^bt  upon 
the  advice  of  J.  S.  of^oL  immediately^^  yet  he  fhall  have  reajonable  ^^^f*^^l\^ 
iinu  to  do  it  by  the  advice  of  J.  S.     iU'£.  4*  21. J  f^U:it/ha// 
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mske  ohHgatbn  to  thtpUintiffhy  fidvia  of  IV.  N.  of\oL  immediately ;  and  per  Brian,  Choice^  and 
•then,  he  miy  fay f  that  tbejSri  lond  vfas  madtfucb  a  day  and  bour,  and  tbat  befvcb  a  day  and  bour 
^ftir  madi  obiigatioK  of^oh  by  advice  of  iV.  N*  and  fhall  not  fpeaJc  of  this  wonl  imraediateiy,  and 
guod  }  for  it  cannot  be  dtfne  immediately ;  fx  he  ought  to  have  fpace  to  have  the  advice  of  W.  N* 
and  after  to  wrice  and  feal  it.    Br,  Conditioiia^  pi.  164.  cites  iS  £,  4.  ai» 

Br.Confi-  [^.  Where  by  condition  a  thing  is  to  he  performed  upon  dtmand^ 
cito!  sVc.^' J?^  he  (hall  have  reafonahle  time  to  perfonn  it  after  demand.     15 

See(F4C)     £.4.30.] 

}/L  %,  s.  C.  [5.  If  A*  recites  by  his  deed,  that  whereas  he  is  indebted  to  B, 
in  too/,  he  covenants  with  B.  that  ihz  Ciid  tool,  Jha/l  te paid  ;knd 
delivered  to  5.  or  his  ajjlgns  at  Rotterdam  in  Holland  per  C.  abfque 
aliquafeSfa  legis  fuper  primam  requifitionem  quae  de  eodem  fecere- 
tur.  In  this  cafe  the  demand  may  be  made  in  any  other  place  pne- 
ter  Rotterdam,  for  though  the  payment  is  to  be  made  at  Kot* 
terdam,  yet  the  demand  may  be  made  in  any  place,  and  if  the 
demrind  be  made  in  England,  or  at  Dort,  which  is  lO  miles  from 
Rotterdam,  or  in  England,  [it. is  good]  for  he  ought  to  have  r/«- 
fona')le  time  to  pay  it  after  the  demand,  having  rcfpcfi  to  the  dif- 
tance  of  the  place  ;  but  if  the  demand  fhould  be  limited  to  Rotter*^ 
dam  perhaps  he  would  never  come  there,  and  fo  the  covenant 
would  be  of  no  eftcft.  Mich.  1650.  between  Halfledand  VauUy^ 
den^  adjudged  upon  a  fpccial  verdict.] 

[  207  J  6.  \i  7^  \mxi\%  hound  to  pay  10  i.  before  ChriJImaSj  znd  he  pays  it 
after  Chrijimasy  and  the  obligee  accepts  it^  yet  the  obligation  is  for- 
^ited.     Br.  Conditions,  pi.  21I.  cites  14  H.  8.  13. 

Cr^'^'^9'      7.  Debt  upon  an  obligation  to  befuch  a  day  at  the  King's  Head 

Slunds'v.     '"  ^'  ^^  ^^^**^  ^^  ^^nf^  ^'^^  arbitrators^  to  join  with  two  other?,  to 

JIarkSjS.C.  be  chofe  by  the  obligee,  to  arbitrate  all  matters  betwixt  them.    ITie 

adjudg  d  iot  defendant  laid,  that  he  was  there  at  the  laft  inftant  to  rfiake  the 

^  ^  ^  ^"^"?*  choice.     Adjudged  no  plea  J  for  he  ought  to  have  been  there  in 

fuch  time  that  they  might  have  cbofen  arbitrators,  and  have  finiflied 

matters  th€  fame  day.     Mo,  545.  pi.  725.  Mich.  39&4oEIi:5. 

Alarih  V.  Edmonds. 

(O.  b)  At  what  Place  wfcere  none  is  limited. 

[1.  TF  the  condition  be,  that  a  Jlrangcr  Jhall  Jhew  certain  evi^ 
^  dences  of  fuch  an  annuity  to  the  counfe!  of  the  obligee  upon  re* 
quc/1%  when  the  requeft  is  made,  the  Granger  ought  to  leek  the 
counjel  where  they  ^re.     19  E.  4. 1.6.] 

2.  If  A.  is  bound  to  pay  B.  20  /.  en  B's  firji  coming  to  fuch  a 
place,  this  place  flialJ  be  taken  for  the  place  where  the  payment  fttaU 
be  made  j  per  Popham,    Poph.  1 1.  Afg. 

(P.  b,)   [In  y/hat  C^iks  it  mud  he  Performed.] 

To  the  Perfon. 

lt\"ntf  C^-  1  ^.  *^  condition  he  to  pay  a  findl  fum,  and  noplace  is  limted, 
ati.  for  the         ^  he  ought  to  feek  the  obligee.     21  E.  4. 6.  b.J 

payment  of 

ic  i,  Wti,  S.  340..— —Br.  Conditiaas,  pL  i6a.  dies  20  E,  4.  i.  Fcr  Brian  &-  Cur.  S.  P. 

[2.  If 


ConHitfotu  297 

1 2.  If  the  condition  be  ta  do  a  thing  upon  requejf^  and  the  plairi^ 
^  ^JB^Z^^fi^  hreach  that  the  defendant  could  not  be  found  to  make  a 
requcft  to  hini)  and  therefore  be  made  a  proclamation  at  the  church 
where  he  was  born^  and  another  proclamation  in  fever al  markets  in 
the  fame  county^  by  then  giving  notice  of  his  requejl ;  yet  this  was 
not  any  requeft>  in  as  much  as  it  ought  to  be  made  to  his  peribn. 
Mich.  8  Car.  B.  R.  between  Gruit  and  Pinnel;  adjudged  upon 
demurrer.  J 

[3.  If  a  man  leafes,  rendring  rent,  and  the  leffee  binds  himfelf  in  pjf!^'.  cUea 
20  /.  to  perform  the  covenants^  this  does  not  alter  the  place  of  pay-  s.  c.  but 
ment  of  the  rent ;  for  it  may  be  tendered  upon  the  land^  without  feck-  n®^  cxaaiy 
ing  the  obligee.    2X  £.  4.  6.  20  E.  4-  18  b.  Dtbt'upon 

indffnti^re  of' 
feaicy  rendrmg  renty  in  which  the  defendant  bound  himfelf  by  indenture  to  pay  401*  rot'iei  <fsctits  tke 
renthearrtar\  and  the  defendant  f  leaded  payme^.t  in  another  place  \  and  per  Littleton,  Pigot,  and 
Brim,  the  p.tyinent  fuflices  upon  the  land;  and  the  r;|nne  law  of  a  rcqucil  chere,  and  of  a  tender 
there  ;  the  reafon  feems  to  be,  in  as  much  as  it  is  ali  by  one  and  the  fame  indenture,  and  therefore  the 
penalty  is  of  the  nature  of  the  rent.  Centra  it  feems  if  be  %vas  hound  hy  obligation,  Br.  Condi  tiontiy 
lri»  169.  cites  20  E.  4.  18.  ■  Br> Tender, pi.  23.  citcsS.  C.  U^,V.  accordingly  ^  but  Brooke  %§  U 
Icems  e  contra  of  a  collateral  obligatipn.* 

[    208    ] 

[4.  [So'\  if  the  leflee  binds  himfelf  to  pay  a  greater  fum^  if  he  does  ^-^^ 
not  pay  the  fum  referved  at  the  day,  yet  he  is  not  bound  to  make  ^^^'  ^^* 
tender  in  another  place  than  upon  the  land.     2x  £.  4.  6.  b.  j  riuh^Dlbt  ^ 

pi.  97.  cites 
8.  P.  but  notexaaiy  S.C* 

5.  Note,  that  the  obligor  or  mortgagor  is  bound  tofeek  the  obligeo 
or  feoffee  to  make  to  him  a  tender^  if  he  be  within  the  realm  where 
noplace  certain  is  limited.  But  he  is  not  bound  to  feek  for  him  out 
ef  the  reahn  -y  and  therefore  it  feems  that  it  is  a  good  piea,  that  he 
was  not  within  the  realm  at  the  time,  &c.  Br.  Conditions,  pi.  200. 
cites  Littleton,  Chap.  Eftates. 

6.  A.  is  bound  to  deliver  to  the  obligee  lO  bufiels  of  wheat,  and  W4  Lc.  4.6. 
place  is  limited  where  the  payment  ihall  be.     A.  is  not  bound  topl->aaS.C. 
leek  the  obligee  wherefoevcr  he  (hall  be,  as  he  (hall  in  cafe  of  pay-  curic^'and' 
ment  of  money ;  for  the  infupportablencfi  of  it  (hall  excul'e  him ;  per  Man\vor>d. 
Clark,  which  Manwood  granted.    3  Le.  260.  pi    347.  Mich.  32  — ^o. 
Eiiz.  Obiter,  in  the  Exchequer.  b!s*.p!«4 

fo  of(o  rna« 
ay  loai  of  timber^  &c.  hut  the  ohi'gcr  or  feoffor  before  the  day  muji  ge  to  the  obligee ,  Sec,  and  kmw 
inhere  be  naUh^ppcint  to  receive  it,  and  there  it  muft  be  delivered  j  and  fo  note  a  diverfity  betwcca 
jDOQcy  and  th'uig>  ponderous  or  of  great  weight. 

7.  Homage,  or  any  other  corporal fervice,  mufl  be  done  to  the  per-* 
fon  of  the  lord,  and  the  tenant  ought  by  the  law  of  convenience  to 
fcek  him,  to  whom  the  fervice  is  to  be  done,  in  any  place  within 
EneUnd.    Co.  Litt.  ft  1 1 .  a.  .-— -^ 

A  >>'  7 "  < .  \ 

Q^^i^W^  (Q^b)  [At 
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(Q^  b.)    [At  what  Place  it  rnuft  be  performed^ 

Where  a  Place  is  limited. 

Br.  Confi-  [j.  tF  the  condition  of  an  obligation  be  t§  pay  to  /•  at  a  day  at  S^ 
**-^M  I*  c'*  ^^  *^  not  bound  to  pay  it  in  any  other  place.  41  E.  3.  25.  j 

if  the  oblig-c  accepts  It  at  any  other  place  \tU  good.  Fitgh.  Dette  pi.  i»i.  dtes  S.  C.  &  S.  P.  by 

Finch.*           -^  •  P*  if  he  p  ys  it  by  the  day  ;  per  Prifot,   quod  non  negator.     Br.  ConditioDS^  pi.  15* 
citc$  34  H.  6. 17. ijcc  (X.  b)  pi. a.  S.  P. See  (S.  c)  pL  11.  S.  C. 

•  Br.  Con-       [ j.  So  in  fuch  cafe,  the  obligee  is  not  bound  tg  receive  it  in  any 
dition-s  pi.  other  place  u^m  XtrAtx.    41  E.  3,  25.  *46.E.  3,  4.  b.  ii  H, 

ij.  cites  ,      -..<*' 

S:  C  but      4-    "^'J 

S,  p.  J  es 

not  appear.-  Fi^zh.  pi.  11  r.  cites  S.  C.  and  S.  P.  by  Finch««— — —  See  (S.  c)  pi.  ii«  S.  C. 

•f  Br.  Dcfe.ifans,  pi  14.  cKci  S.  C.  which  was  of  an  indenture  of  defeafance  of  a  ftatiite  mercbaAt^ 
that  if  the  conufor  pay  10 1.  at  B.  that  then,  icQ.  The  conufee  is  not  bound  to  receive  it  in  another 
vlace  {  but  if  he  does  receive  in  another  place  it  is  fufficientj  quod  nota.  .■  ■  Fitah,  Audita  QuereU, 
pi.  |,'citciS.C. 

3.  Upon  a  ftatate  merchant  the  defeafance  was  to  make  payment  at 
B.  and  the  party  paid  at  T,  and  yet  welJ,  becaufe  the  conufee  re- 
ceived it.     Br.  Tender,  pi.  3.  cites  4  E.  3  4. 
Br.  Dette,        4.  Payment  at  another  place  than  is  comprifed  in  the  condition  of 
pi.43.citei  fhe  obligation  is  good.     Br.  Tender,  pi.  5,  cites  46  E.  3.  29. 
^•^"  5.  If  A.  is  bound  to  pay  10/.  to  J.  N.  at  E.  Juch  a  day^  and  he 

accepts  it  at  anoihn  plaie^  he  (hall  be  barred  by  die  acceptance,  and 
yet  at  firft  he  was  not  bound  to  accept  it,  but  at  E.  only.  Br, 
IJarrc,  pi.  2.7.  cites  21  H.  6.  24.  Per  Markham. 

C20Q  1       ^'  ^^^^^  condition  of  an  obligation  be  to  pay  fuch  a  fum  at  Pauls  in 
.   9      Z.  yet  it  fufficcs  if  it  be  paid  at  any  other  place.     Er.  Lieu.  pi.  33. 
cites  IS  E.  4-8. 

7.  If  a  man  be  bound  in  a  bond  to  pay  20  /.  the  obligor,  in  whole 
difcharge  the  condition  goes,  ought  t^  be  ready  at  the  place  &c.  all 
theday^  and  the  obligee  mav  come  any  time  of  the  day.     Br.  Con- 
ditions, pi.  192.  cites  32  H.  8.        '  ' 
Mich.r.          8.  James  earl  of  Anglefea^  upon   his  marriage  Wi^  lady  Cathe- 
Ceo.  in       rine,  daughter  of  the  countefs  of  Dor(,*hefter,  made  a  fettlement  of 
PhT^s^S!  '"^"^^  '"  Ireland'i   wherein,   after  the  vjual  limitation  in  tail  male^ 
and  Ud'y      therc  ivas  a  tcrnr'of  ^00  years  raifed,  in  iru&for  raifmg  12000 1.  for 


their  Pro-     to  be  added  to  herportloTTy  and  300  /.  per  ann.  increafe  ofmairJenance^ 

▼I^t'iltaT/  ^^^^^  ^^^  ^'^'y  100  ••person,  by  the  marriage  fettlement,  and 
ctAnVcafeaapP^^i^t^^  her  guardians  by  the  will;  two  of  the  guardians  died 
.  A  ai \  focn  after  earl  James,  the  furviving  guardian  being  Francis  An- 
ncfley  efq;  and  there  being  a  fuit  in  chancery  in  relation  to  the 
guardianfiiip  of  the  young  lady,  the  court  did  commit  her  to  the 
care  of  Mr.  Frartcis  Annefley,  with  this  caution,  that  he  ihould 
jiot  treat  of,  or  contra<ft  any  match  for  her,  witliout  the  leave  and 

*  approba* 
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^probation  of  the  court.  The  young  Udy  was  fent  by  Mr.  An- 
ndley  in  17 18  to  her  aunt,  the  lady  Chriftian  Gcare,  to  be  v/ith 
her  during  the  fummer  at  her  houfe  near  Windfor.  While  the 
plaintiiF,  lady  Catherine,  was  with  her  aunt  there,  the  pJaintilF 
Mr.  Pbipps,  being  with  his  father  in  the  neighbourhood,  got  ac- 
quainted with  the  young  lady,  and  made  his  addrefles  to  her,  and 
got  her  away  from  her  aunt,  and  married  her  privately,  without  the 
confent  or  privity  ©f  any  of  her  friends  or  relations ;  and  now  both 
the  plaintiffs  being  under  age,  bring  their  bill  by  their  procheia 
amy,  to  have  the  intereft  of  the  portion  and  hgacy  paid  to  Mr. 
Phipps  the  huiband,  and  to  have  the  portion  itfeUj  and  the  legacy 
given  her  by  her  father's  will,  laid  out  in  land,  and  fettled  upon 
her  and  her  children,  in  fuch  manner  as  the  court  fhould  think 
proper. 

ift  point  was,  if  the  1 2000 1.  portion  charged  upon  the  term  of  50Q 
yearsy  of  lands  in  Ireland^  without  impeachment  of  wafte,  lliould 
be  paid  here  in  England^  without  any  allowance  or  dedu^ionfor  the 
ixchange  from  Ireland  to-  England  ? 

It  was  urged  by  the  defendants  counfel,  that  the  money  being  to 
be  raifed  out  of  lands  in  Ireland,  and  no  place  appointed  by  the  fct- 
dement  for  the  payment  thereof,  it  was  payable  in  Ireland  whert 
fhe  lands  lay  out  of  which  it  was  tp  be  raifed,  and  not  in  England, 
and  therefore  if  the  plaintiffs  would  have  it  paid  here,  they  muft 
allow  for  the  exchange,  and  that  feems  to  be  the  intention  of  the 
parties ;  for  in  that  part  of  the  fettlement  which  fccures  a  rent-charge 
of  2000 1.  per  annum  for  the  jointure  of  the  wife,  it  is  exprcfiy  pro» 
vidcdfory  that  the  rent  [hould  be  paid  at  London  without  any  abatc^ 
ment  or  deduElionfor  the  exchange^  hut  in  the  declaration  of  the  trujl 
of  this  ternny  thofe  words  are  omitted^  and  it  is  only  faid,  in  truft  to 
levy,  raife,  and  pay  out  of  the  premifes  thefumof  12000I.  of  good 
and  lawful  money  of  England  &c.  Now  the  different  penning  of 
thefe  daufes,  ftiew  the  intention  of  the  parties  to  be  different,  viz. 
that  in  the  one  cafe  the  money  (hould  be  paid  without  dedudion  for 
the  exchange,  and  in  the  other  cafe  not  fo  j  and  that  this  12000  1. 
portion  being  to  be  raifed  out  of  lands,  ought  to  be  paid  where  the 
lands  lie,  no  place  in  particular  being  appointed  for  the  payment 
thereof. 

Per  contra,  it  was  argued  that  this  portion  of  12000I.  ou^htto 
be  paid  in  England  where  the  fettlement  was  made,  and  not  in 
Ireland,  where  the  lands  lie  out  of  which  it  is  to  be  raifed  ;  that  the  f  1 10  1 
fettlement  was  made  in  England^  and  the  parties  refided  here  \  that  ^ 

this  is  a  fum  in  grofz  charged  upon  landy  and  not  a  rent  iJJ'ui;:g  out  of  • 
landj  that  a  tender  of  rent  upon  the  land  is  fuflicient,  but  a  tender 
of  a  fum  ingrofs  charged  upon  land  mufl  he  made  to  the  perfon  who  is 
to  receive  //,  wherefoever  he  is  to  he  founds  and  that  the  reafon  of  the 
different  penning  of  the  claufes,  viz.  that  of  the  jointure,  and  this 
of  the  portion  is,  that  the  jointure  is  a  rent-charge,  and  confe- 
quently  payable  upon  the  land,  unlefs  another  place  be  particularly 
appointed  for  the  payment  thereof;  but  the  portipn  beino^  a  fum  in 
grofs,  though  charged  upon  land,  is  payable  to  the  per  ion  of  the 
grantee  where  Ihe  refides  and  is  to  be  found,  and  therefore  no  oc« 

cjifion 
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caflon  to  add  the  words  without  deduftion  for  the  exchat\gc,  bc- 
caufe  the  mohey  is  payable  here.  If  a  man  in  England  lends  money 
here,  ami  takes  a  mortgage  of  lands  in  Ireland  for  afecurity^  the 
money  is  to  be  paid  here  where  it  was  lent  and  the  contra^  made^  and 
not  in  Ireland  where  the  lands  in  mortgage  lie,  and  there  is  nd  dil*-* 
ference  between  thefe  two  cafes. 

Parker  C.  was  of  opinion  that  the  portion  ought  to  be  paid  here 
where  the  contraft  was  made  and  the  parties  refided,  and  not  in 
Ireland  where  the  lands  lie  charged  with  the  payment  thereof  j  for 
that  this  is  a  fuin  in  grofs,  and  not  a  rent  iflfuing  out  of  land,  and 
it  was  certainly  the  intention  of  the  parties  that  the  portion  fbould 
be  paid  here,  and  not  to  fend  the  yoiuig  lady  over  into  Ireland  to 
get  her  portion. 

(R.  b)   [Disjun(SHve*  Performance.]  How*  \Wbat 
jhall  be  afaving  of  the  Condition.'] 

« 

Br.  Condi-  [i,  T  F  the  condition  be  to  pay  lo/.  atD.Jucb  a  day^  or  to L  at 
tiont,  pU  1  g  j^^fj  ^  j^y .  if  he  tenders  it  at  D.  thefirft  day  the  coa- 

slc.'b^    dition  is  CiVd.     21  £.4.5^0 

S.  P.  does 

bdc  cleady  appear. 

2,  There  is  a  difference  between  dtsj unlive  ahfolute  and  dif- 
jun^ive  contingent  \  as  if  a  man  be  bound  to  pay  loL  or  to  infeoff 
one  upon  the  return  of  J.  S.  from  Rome,  If  J.  S.  die  before  he  re- 
turn from  Rome  the  obligation  is  faved  though  the  lol.  be  never 
paid ;  but  if  it  be  a  voluntary  a£l  as  to  pay  10/.  or  to  infeoff  you  before 
Michaelmas^  there  if  the  obligor  dies  before  Michaelmas,  yet  his 
executors  ought  to  pay  the  money ;  per  Popham  Ch.  J.  Goldlb. 
192.  pi.  141.  Hill.  43.  Eliz.  Anon. 

^  *"  ^  (S.  b^  What  fhall  be  faid  a  Condition  in  the  DiJ-^ 
(D)  jiinaive. 

Where  1  [i.  T  F  the  conditioflbe  in  the  copulative^  and  it  is  not  pcfphle  to  be 
^^A     A  fopiffornud^  it  fhali  be  taken  in  the  disjuudive.     Vide  21 

one  thing     E.  4*  44' J 

thing,  and  the  cne  h  p'ffthfe,  MnJ  the  cfber  mp^ffihlt^  he  ousht  to  perform  that  which  is  poiTiWe. 
Br.  Conditions,  pi.  47.  c.rcs  »i  E.  3. 25.  .  -   -^         r    /  •       -i.    i^       l     i.  .   i- 

Wi  in  debt  A.  was  bound  to  J.  irt  lool.  te  vtfi'J  J.  or  the  heirs  y  ha  bwiy  when  he  femes  to  hs 
sumsy  and  faid,  that  fuch  a  dny  he  carte  to  his  aunt,  jnd  J.  re^uir/ai  blm  ujrfeeffk-.mt  and  he  rt- 
fufcd.  Slcipwith  faid  that  here  the  plaintiff  alleges  uw  points  in  the  condition,  vir.  that  A.  inrirctf 
him  or  the  heirs  of  his  bodv,  but  docs  not  allege  breach  of  the  other  point ;  and  heic  A.  m^j  Inftif 
7.  hut  be  cannet  hfeifth  heirs  cf  his  bedy  \  tor  lie  b^5  no  heirs  in  his  life,  and  therefore  tlwugh  he 
onnot  infeoflf  the  heirs,  &c.  he  ooght  to  infeoff  J.  himfelf,  and  bccaufe  be  did  not,  he  Ihall  forlrit  hit 
obUeation ;  quod  nota  \  and  the  time  is  certain,'  via.  when  be  com^s  to  his  aunt's,  and  the  condition 

it  in  the  disjunaive  to  do  the  on^or  the  other.     Br.  Conditions,  pi.  47.  cites  21  E.  3.  25 S.  C. 

cited  PI.  C.  289.  a.  Trin.  7  Elia.  in  cafe  of  Chapman  v.  Dalton,  and  faya,  that  the  frnfc  of  the  word* 
are  t »  be  taken  to  infeoff"  the  plaintiff"  if  he  Ijc  alive,  and  if  ht  was  dead,  then  to  infeoff  his  h^irs,  and 
tbcrefsrc  the  delccdint  wt8  driven  to  anfwer  to  the  cjonU         ■  ■  A  mad  wvcwnted  to  infeoff  J.  S« 
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»«J  his  heirs,  wherc«s  it  if  impo/nUe  to  Infc  ff  his  heirs  while  J.  S.  MirfcT  Is  l!vmg ;  and  thcrc/om 
k  ihjil  be  taken  for  a  <ii:>jun^ve.  Ow.  52.  Mich.  29  5e  30  Elu.  Ar^.  ci:c:»  ic  a^  Chapmau**  caitv^ 
S.  C.  cited  Gouilib.  71.  io  pL  i6« 

[2.  >&  if  the  condition  be  that  he  and  his  executors  Jhall  do  fuch  a 
thing;  this  is  in  the  disjundlive,  becaufe  he  cannot  have  an  execu- 
tor in  his  Iife-time«     %i  E.  4.  44  b. J 

[3.  So  if  the  condition  be,  that  he  and  his  ajjigns  fhall  fell  certala 
goods;  this  is  in  the  disjunctive,  becaufe  botli  cannot  doit.  21 
E.  4.  44.] 

4.  Liafe  referving  rent  before  Aftchaehnas  a  pound  of  pepper  or 
faff'ron.  Before  the  feaft  leflce  has  eleftion  which  to  pay,  but 
(^ter  thefeaji  leffor  may  have  debt  for  which  he  pl^alc.  D.  18.  a. 
pl«  104.  Trin.  28  H.  8. 

.  A,  covenanted  with  B.  to  make  a  leafe  for  years  of  lands  to  B. 
and  bis  a/SgHS ;  the  fame  ihal!  be  conftrued  (or)  his  alligiis  j  and  (o 
die  copulative  (hall  be  taken  as  a  disjundtivo ;  Arg.  Le.  74.  pi.  xoi. 
cites  PL  C.  289.  7  Eliz. 

{>*  Condition  of  a  bond  was,  that  the  ohMgor  Jhou!d  hring  in  the  Mod.  3^. 
fin  and  daughter  ofy.  B.  at  their  full  age  to  give  reieafs^  as  a  third  v^y^-  ^*C* 
pcrfon-ihould  require.     This  muft  be  taken  to  be  at  their  refpec-  JnX'l^a^J^' 
tiyeages.     Vent,  58.  Hill.  21  and  22  Car.  2.  B.  R.  Bofvill  v.  Tuade^j. 
Coatcs.  ^a'"^*  J^-it  'f 

the  words 
ksd  been  onhr,  ▼»«.  (when  they  ihMll  come  to  their  agps  of.  Sec)  it  were  enough  to  have  the  condklnn 
tiiMnftood  re]pe<flively  j  bccSufe  they  cajiaot  CQxac  to  tbeir  a^es  at  one  aad  the  iauiw  iMxe  j  aud  .ul-- 
jud^d  accordingly. 

7.  A  leaji  was  made  to  T.  and  E.  [whom  71  aftenvards  married)  ^^-  -"9* 
if  he  andjbey  or  any  child  or  children  betivecn  them^  Jhould  fo  kn^  live\  ^^\\\J^\x\  v. 
anerwards  E*  died  without  ijfue.     All  the  judges  agreed,  tha^  the  Looke.s.c. 
leofe  was  not  determined  by  the  death  of  the  wife;  and  judgTnent  »;'J''^v<^**» 
accordingly,      Ow.   52,  33.  Mich.  29  and  30  Eliz.  Cooke  v.  J^*"*?^^*', 

Baldwin.  notend<.d; 

for  the 
word  (or)  is  diftributiye  and  to  be  applied  to  any  one  of  the  three,  and  Anderfon  fiid,  that  Uiis  ^91 
the  opinion  of  ail  the  jullices  of  Ept'.l.ind.-i  And  161.  pi.  206.  S.  C.  adjudged  and  agreed  in  C.  B* 
thjt  the  word  (and)  viz.  (if  he  and  ihe)  notwithlKnnding  it  be  copulative,  ih.Ul  betaken  di.jundively 
a^d  that  the  Icafc  continues  5  for  it  appears  that  thii  Icafc  was  made  i',x  the  benefit  of  the  feme  wh<* 
iricnicd  to  marry  wi:h  T.  which  bencnt  in  eftec^  (he  ihould  not  have  if  by  •  the  death  of  T.  ihe  fiiould 
oi"c  her  cflaie  &c.  Goubib.  71.  \\»  16.  S.  C.  adjudged  accordingly.  And  Periam,  Windham  and 
Aodeifon  faid,  that  it  appears  by  the  diijundlivc  IcnCLncc,  which  comes  afrerwaros,  tiut  the  inrewc 
»-i,  that  the  leale  (hnuld  not  ditcrmine  by  the  death  of  one  of  them,  and  the  reafon  which  moved  the 
K>ri  Anderfon  to  think  fo  was  brc.tulc  the  leafe  was  made  before  the  mirnage,  and  fo  it  was  as  a  joijw 
turc  to  the  w.fc,  and  confe<iucnt!y  not  determined  by  the  death  of  on?  of  them.  -Le.  74.  pi.  lof. 

i.e.  Andcrlon  faid  it  would  be  in  vjin  to  name  the  wife  in  that  leafe,  if  the  leafe  (hould  ccafe  t>y  the 
ti'ith  of  the  huiband  ;  and  adjtidged  th.4t  the  leafc  was  not  determined  by  the  wife's  death.  ■ 
^.  C.  cited  Cro.  £.  270.  pi.  11.  as  aJjudgcd,  and  fays,  that  Anderlbn  commanded  Neifon  the  pro- 
thonotary  to  enter  upon  the  recoid  that  the  kafe  continued  fo  long  sa  any  of  them  live.  S.  C. 

ci«d  Lc,  244.  pi.  330.  fays  the  hulisand  held  the  land  though  the  mI'^  w.!S  dead;  for  the  disjundive 
('T^  before  tl«  word  (child)  made  the  icntcnce  disjunctive;  and  Ga wdy  J.  faid  this  had  been  law  if 
ro  fuch  word  haJ  been  in  the  cafe.— —  Co.  J-itt.  225.  a.  S.  C.  fays  the  diajundlive  refers  to  the 
whole,  and  disjoins  not  only  the  latter  part  ai  to  th£  child,  but  alfo  to  the  baron  and  feme  ;  fo  a«  the 
f  nie  is,  if  the  baron  or  feme,  or  any  child,  ihall  fo  long  live.  And/t  if  an  uje  be  l.mitedu  certain 
ftrj^nt  t'ui  A.ftAll  comefritm  hrytr.d  jta^  and  attain  his  fullaie  cr  die.  If  he  comet  rV^m  beyond  fea, 
or  jttaics  his  full  i%^%  the  ufe  ccales.  Co.  Litt.  22^.  a.  cites  it^as  adjudged.  H<11.  35  Elis.  B.  R« 
M  Mordaunt  v.  Vaux.— Cro.  E.  169.  pi.  Zl.  lord  Vaux's  (;aic  5.  C.  Sc  S.  P.  agreed. — Le.  2.1  > 
[J.  330.  b.  C  ax;^<ii  fcdadjoroaiur.  *[     2x2    j 

8.  A.  and 
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Foph.  aoe*  f.  A-  and  B.  fea(e  for  years,  and  covenant  that  lefiee  may  enjby 
Merito"^  free  from  all  incumtranas  made  by  thern^  and  afterwards  Kfiee  is 
S.C.  ftates  difturbed  by  J.  S.  to  whom  A.  Had  made  a  precedent  leafe,  it  is  a 
u,.  that  if  breach;  fe>r  (them)  fliall  be  taken  feverally  and  not  jointly  only. 
Z^t^'Z     Lat.  i6i,  Trin.  2,  Car.  Meriton's  cafe. 

ail  incuin^ 

bra  aces 

madr  by  them  or  any  other  pcrCin,  and  therefore  entendt  is  well  to  incumbrance  made  frwraBy  t* 

^ntiy. Nov  S6.  S.  C.  refolvej  accofdiBglyy  hue  feema  miCpEiAted  intiro  wotdi^  via.  (Alien) 

(foLCcipy)  and  (debt)  for(coveiu]Lt.) 

9,  If  a. condition  be  to  make  an  ajfteranee  (fland  ta  tie  olligee  and 
Its  Icir^y  and  the  obligee  before  the  ajffurance  made  dseSy  yet  the 
afTur^i^ce  (hall  he  made  to  the  heir ;  for  this  copuhitive  is  a  dif- 
jundtlve  ;  per  AlHbone  J.  3  Mod.  235.  Trin.  4  Jac.  2.  B.  R^ 
yCftan.  |o.  Legacies  to  four  grand-children  on  condition,  that  as  thff 

t^iif^  rwjr  of  age  they  Jhould  reUafe  all  claims  to  the  tcftator's  eftate  ;  this 
condition  rauft  be  taken  diftributivjC,  and  fuch  only  as  refafe  to  rc- 
Icafe  fhall  forfeit  their  legacies  ;  per  Wright  K.  a  Vcrn*  478.  pU 
432.  Hill.  1704.  Hawes  V.  Warner. 


setrTJt.       (T.  b)    Pcrform'd.     At  what  time  it  (hall  be. 
J-f  tE)  Vfh^xt  a  Day  is  limited. 

[l»  T  F  a  latitat  to  arreft  J.  S.  be  returnable  die  Istna  prmc*  p^Jf 
.  ^  craflinum  fan^a  Trinitatis^  which  this  year  tuas  the  loth 
rfjulyy  and  ^tfljeriff  arrejts  him  t}>e  lOtb  of  Julyy  and  takes  am 
obligation  from  him  the  fame  dayy  with  a  condition  to  appear  coram 
.  domino  rege  die  luna  prox*  poft  crajlinum  fanSia  Trinitatis  ad  re- 
ii>ondend  ^c.  it  feems  he  ought  to  appear  the  fame  day^  and  not 
this  day  twelve-month.  Trin.  3  Jac.^B.  R.  between  May  and 
Hoopery  dubitatur.] 

[2.  If  the  condition  of  an  obligation  be  to  pay  8  /.  ann$  domini 

1 599,  in  and  upon  the  ijfh  day  of  October  next  after  the  date  hereof 

£t  1).  &c.  where  the  13^*  of  Ohoher  next  after-  the  date  is  a  long 

time  before  1599,  J^^  *'  fliall  be  paid  in  1599,  ^"^  "^*  before;  for 

it  appears  the  mtention  Was,,  that  it  fliould  be  paid  in  1599)  ^^ 

this  is  firft  cxprcfled;  and  therefore  if  the  fubfequent  woru.\  upon 

the  1 3th  of  OSobcr  next  after  the  date  hereof,  are  contraryy  they 

r  211  l  fi^^^^  ^^  void',  but  it  feems  they  may  be  interpreted,  that  it  fliall  be 

paid  the  13th  of  October,  which  mall  be  anno  domini  1599  next 

after  the  date  thereof,  and  fo  all  mayjiand  togethery  otherwifc  not* 

Mich.  37  &  38  Eliz*  B.  R.  between  Hankinfon  and  Riley  per 

Curiam.] 

Br.  TouTt         [3*  If  ^'  ^®  obliged  to  B.  the  ift  of  Mayy  upon  condition  to  pay 

pi.  72.  cites  to  him  10 1.  at  the  feaji  of  St,  Aiichaely  without  faying  morey  it 

ao  E.  4. 18.  (hall  be  intended  the  feaft  of  St.  Michael  next  enfuing.     Mich. 

AndiTifhali  ^^  J^^'  ^*  between  Lewkner  and  Smallwoody  adjudged,] 

\t  intended 

Sr.  r.  ich»el  the  Archangel  which  is  the  moft  notable^  and  not  Su  Michael  in  T^mba*  Br.  Joun,  pi  5. 

«iut  20  H.  6.  23.        '—a  lAft.  4$5,  486. 

4.  Tenani 
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4.  Tftuna  in  iower  granted  bir  efiatt  th  htm  In  rrberjion  'hj  3eed^ 
rtndring  rtnt^  and  fir  default  of  payment  a  re-entry^  and  the  tenant 
indewer  frr  the  rent  arrear  at  the  firji  term  tmmediaiely  entred^  and 
the  heir  who  had  the  reverjion  tendered  her  the  rent  and  re-enlredy 
and  the  tenant  in  dower  brought  afTife,  and  the  opinion  of  iJie  court 
was  with  the  tenant.  Quaere  caufam  it  feems  in  as  much  as  (be 
re-enter'd  without  demand,  quaere.  Br.  Tender,  pi.  40.  cites  44. 
Aft  3. 

5.  Where  a  man  is  bound  by  indenture  or  obligation  to  puy  10  i 
9t  a  day^  and  pays  it  after  the  day^  this  does  not  excufe  the  for- 
feiture ^  by  all  the  jttftices;  *  Bf.  Condidonsi  pi.  60.  cites  22  H. 

6.  Debt  of  iol.  by  obligation,  which  was,  that  the  ohTigee  Jhal 
receive  J  L  by  the  hands  of  A.  when  K,  comes  to  his  houfe^  and  at 
Michaelmas  5  L  and  at  St,  Andrew  then  next  following  5  L  and  at 
Chri^mas  then  next  &c  5  /.  And  as  to  that  which  A.  fhould  pay^ 
and  which  fhould  be  paid  by  the  hands  of  A.  this  is  void,  andy^^t^ 
he  paid  immediately  by  the  obligor  $  but  by  the  words  that  it  (hall  be 
paid  when  K.  comes  to  his  houfe,  therefore  it  is  not  payable  till  he 
coines  to  his  houfe.  And  per  Brian,  as  to  the  words  (and  5 1,  at 
the  feaft  of  St.  Michael  then  next  following)  by  this  he  (hall  pay 
5  L  at  next  Michaelmas  after  the  making  of  the  obligation,  by  rea- 
son of  thefe  words,  then  next  following ;  for  if  th^e  words  (then 
next  following)  bad  been  left  out^  it  fhould  be  Michaelmas  next  after 
the  coming  of  K.  to  his  houfe,  quod  tota  curia  concefSt.  Be 
Obligation,  pL  56.  cites  20  E.  4.  17. 

7«  An  obligation  to  be  paid  at  dooms^day  is  payable  prefently.  IX 
^3.  b.  ph  28.  Marg,  cites  PL  C  192.  and  6  Rep.  36. 

8«  Bond  to  pay  money  at  thefeajl  of  our  Lady^  without  mention-  Br.  Jto^ 
ing  nativity,  conception  or  annunciation  \  per  tot.  Cur.  the  deed  P*'  ^'  ^J^ 
fliall  beoonftrued  to  intend  fuch  Lady-day  which  fliould  next  happen  that  it' he 
and  follow  the  date  of  the  faid  obligation.     3  Le.  7.  pi.  xo.  6  Eliz.  ^<^  not 

B.R.  Anon,  /  ^art  "hu 

9.  An  obligation  was  conditioned  that  if  A*  deliver  to  B.70  quar-  fafd  not » 
ters  of  corn  29  Feb.  next  following  the  date  thereoii  than  tlien  &c.  ^  «o«^- 
The  next  February  had  but  28  days*     It  was  held  that  A.  is  not 
bound  to  deliver  the  corn  until  fuch  a  year  as  is  leap-year,  and  then 

he  is  to  deliver  it,  and  the  obligation  was  held  good.     Le.  loi.  pi. 
132.  Pafch.  30  Eliz.  B-R.  Anort. 

10.  If  I  am  bound  in  an  obligation  inLent^  upon  condition  to  pay 
«  Uffer  fum  in  quarta  feptimana  quadragefima  proxime  futunty  t\\\% 
money  fhall  be  paid  in  Lent  twelvemonth  after  i  per  Coice« 
Gouldfb.  137.  pL  40«  Hill.  43  Eliz. 

11.  Andy^  it  is  upon  thefeajl  day  ofSt^  ATuhael^  if  I  am  bound 
to  pay  a  lefler  fum  upon  the  feaft  day  of  St.  Michael  prox'  futur', 
without  queflion  it  fhail  be  paid  the  twelvemonth  after,  and  not  the 
tnUaat  dajri  per  Coke.    Gouldfb,  137.  pi  4a  Hill.  43  Eliz. 


(T,  b.  2) 
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ConBitton* 


(T.  b.  z)  Performance.   At  what  Time.   Where  1 
Thing  is  to  be  done  on  or  before  fuch  a  Day. 

Mo.  «2.  I  -px  E  B  T  upon  an  obligation,  condition'd  to  pay  at  er  brforethe 
ft  166.  •  U  fij  of  September  next,  at  fuch  a  place  lol.  to  the  obh- 
i!,dlcms  cee.  It  was  held  by  the  court  that  if  the  obligor  tenJen  the  tmnef 
fo  be  s.c.  f^,  ,8/^  day  of  September  at  the  place,  and  the  oUtgee  is  not^ne 
,nd  AnJ«-  -eceive  it,  it  is  a  void  tender,  for  .the  tender  is  to  be  the  latt 
£i/th«if  dav  but  if  the  obligor  *  meets  the  oblrgee  at  the  place  before  the 
!n"  :':'„"  g 'and he  then  tenders  it,  this  is  fufficient.  and  Ae  obligee  ought 
U<S*„tff  to  rkTeive  it.  Cro.  E.  14-  pl-  I-  ^^^'  ^S  El'*-  C.  B.  Hawley  v. 
the  xSth     Simpfon. 

?*''*j''Kl^l;,it;on  •  for  he  intends  th^t  if  this  word  (hfor,)  m»y  receWe  .ny  good  confcuakm,  it 
lived  h.»  ob^jation,  tor  neimv  void,  and  he  thought  thit  tbi.  word  continues  [or 

«l«  i«]  -/'''''^'/TJ  /  CJ^  mJffes  lii^rty  of  time  to  do  an  .ft,  thit  he  ihaU  *.  the  lO  im 
the  Uft  inftant  of  the  t.mc,  and  '«';»^'*  ^"'  "  j  jj,„  ^t  that  the  wo.d  (before)  U  not  to  hare 
*"'*""ft,if?:;; tuttVri^obS  Arth"«b;t  '.dm^d  to  ^y  beS.«  th^  day  by  ag^ement  of 
aL^s"^  Bu't  thc^Jorler  fajsW.  •«  ««»  &«»»»»»'«'»»"  «  «'«»  »»  *«  '- 

S  P°"bv  Clench  j'.vilTo'faid  that  perhap.  at  the  laft  Jay  the  obligor  m.»^t  find  the  oWigee.    C«. 
E.  73,  in  c'ale  of  AUcn  v.  Andrews. 

s  D-b»  upon  «A/'/^<w»,  ««AVw«*i/»^  14/- >«'''/ *<>  the  party 
durin/thc  life  of  the  wife  of  the  defendan^  at  Mich,  or  wiAin  one 
month  after  .t  D.  The  defendant  pleads  that  2  days  be^e  the 
end  of  the  month  he  came  to  D.  and  there  tendred  the  14I.  and  there 
Zasnoi^tTrecei.eit,  the  juftices  held  that  if  the  tender  had  been 
to  the  plaintiff  himfelf  In  per/on  withm  the  month,  if  hehadcomc 
thither,  this  peradventure  had  been  good,  but  it  feemcdi  hard  to 
tender  it  when  the  plaintiff  was  abfent,  and  to  compel  h.m  to  at- 
tend all  the  month  was  not  rcafonable.  But  by  Wray,  it  is  more 
reafonable  that  the  /.»/?rf^y,fhall  be  for  one  to  tender  «id  the  other 
Irreceive,  but  they  were  in  doubt  of  this  cafe;  but  afterwards  rt 
was  adiud-'ed  for  the  plaintiff.  Cro.  E.  73.  pI-  3i-  Mich.  29  &  33 
Eliz.  B.  R.    AUen V.Andrews. 

(U.  b.)    Performed.    At  what  .Place  it  ought  to  be. 
*  Where  none  is  limited. 

rt   T  F  the  condition  of  an  obligation  be  to  perform  coTcnante,  of 
Fob.  134.    L'-  I  .    ^^  .     jjjjt  whereas  he  is  a  common  furgeoHy  and  bad 

tt  y";.  taken  J.  S.  to  be  his  apprentice,  he  covenants  to  tn/rruil  him  m  ho 
>voodh.u.  •"  de.  <»«</  to  keep  him  in  domo  fua  propria  i^  fervttto;  if  he  after 
s.c.  ad-  rj\t.  rMrintite  to  the  Eaji- Indies  m  a  voyage  to  exercife  his 
e;.:7;:S;  histSTcileof  4  obligation,  becaufehe  cannot  fend 
coventov.  Jj'^^^t  of  the  realm  for  the  danger  thereof,  for  this  is  not  any 
r  "'  i  keTp°ng  in  domo  fua  propria  &  fef  vltio.  Hifl.  14  Jac  B.  Gnttntru 
judgM." —  agaiaft  Befwell  adjudged.]  ,  ^  ^^^ 

pL.  2.  S»C« 


Fol.  445. 


Cont)it!on#  zi$ 

[a.  Bufin  this  caie  it  was  agreed  per  Curiam,  that  he  may,  Hob.  i^* 
wiAout  forfeiture  of  the  condition,  fend  him  to  ^ny  plaa  in  Eng-^^^^^^ 
land  to  cure  a  pathnt,^  Woodhaii, 

■      Brownl.  67.  S.  C,  &  S.  P. 

[3.  [But']  if  an  appnnttci  be  bound  to  a  merchant^  and  the  mader  Hob.  134* 
binds  him  with  fuch  words  ut  fupra,  he  may  fend  him  over  the  fea;  §*  q^*^ 
for  this  is  his  trade,  and  incident  to  it.     This  was  fo  agreed  in  the  s*.  p! 

fald  cafe.]  Brownl.  67. 

[4.  If  an  annuity  be  granted  upon  condition  to  do  fervice  to  the^'^'^^'^' 
grantor^  and  to  counfel  him  in  time  of  war  and  peace^  and  after  the 
king  warns  the  people  to  go  with  him  into  Britany^  upon  which  the 
grantor  goes  therewith  the  king,  and  warns  the  grantee  to  go  with 
bim  ice  If  he  refiifes,  the  condition  is  broke,  though  It  he  out  of 
the  realm,  becaufe  the  word  war^  which  cannot  be  properly  withia 
the  realm,  implies  as  much.     Dubitatur,  17  £.  3.  26.] 

[5.  But  if  the  condition  had  been  to  ferve  him,  and  counfel  him 
generally^  he  had  not  been  bound  to  go  with  him  out  of  the  realm, 
becaufe  of  common  right,  a  man  is  not  to  travel  out  of  the  realm. 
17  £•  3.  26.  admitted. J 

[6.  If  a  man  mortgages  Ian  J,  upon  condition  to  enter  upon  payment  Ltt.s. ':4«. 
ofioL  he  may  tender  it  upon  the  iandy  without  freking  the  P^rfon  ^^V^' ^ ji*J 
of  the  mortgagee,  becaufe  tliis  is  to  be  paid  in  rccompcnce,  in  lieu  op.ni  >ns  as 
of  the  land.     1 1  H.  4. 62.  b.  per  Skreene.     19  H.  6.  50.  b.  per  ^^  '^-^  P"^«^ 
Fortefcue-  Litt.  78.  Qijxre.]  tZ^^— 

Co.  Litt. 
S10.  a.  in  hSs  Commentary  on  the  fald  fed^ion  obferves,  that  LittllODn  always  fets  down  the  bctte* 
OfHAion,  and  his  o^n  Ufi^  and  that  fo  he  docs  here ;  for  at  this  day,  Cuke  fuys,  this  doubt  is  fettled, 
it  having  been  oftentimes  rcfolvcd,  that  feeing  the  mof^ey  is  a  funa  in  grofs,  and  colUterai  to  the  title 
bi'  the  land,  the  iloffor  mull  tender  the  money  to  the  perfon  of  the  feofiee,  and  that  it  is  not  fufficient 
for  him  to  tender  it  on  the  laud.  But  \i  (he  )'c  ffce  be  out  of  the  realxQ  o£  England^  he  is  not  bound  tft 
icck,  hioiy  or  to  go  out  of  the  tzx\m  unto  hiui. 

[7.  If  a  man  releafes  all  his  right  in  the  landj  upon  condition  if  he  *  Th's  Is 
pays  the  ether  10 1.  fmh  a  day^  the  releafe  Jhall  be  void;  it  fhall  be  ^^^'^m' 
paid  upon  the  land,  or  to  his  perfon.    ♦  317  E.  3.    f  '7  Aff.  2.]     be  17  E.  3. 

16 

f  Bi.  Conditions,  pi.  103.  dt«a  S.  C.-— Bn  Tender,  pi.  f  7  circs  S.  C. 

« 

[8.  In  thi5  cafe  the  paynwit  fljouldM  made  in  what  place  bisper^ 
fon  could  be  found.     17  L.  3.  16.} 

[9.  If  a  man  makes  z  feoffment  referring  a  rent  to  a  fir  anger j  and 
fir  default  of  payment,  that  it  (hall  be  lawful  for  the  feoffor  to  re^ 
enter^  this  is  not  any  rent,  becaufe  it  cannot  be  referved  to  a  ftraa- 
ger,  and  therefore  the  feoflee  ought  to  tender  the  fum  to  the  perfon 
of  the  Aranger  where  he  may  be  found,  otherwa)'s  the  condition  is 
broke.     Litt.  80.  J 

10-  IVhere  an  a£l  is  to  be  done  at  a  placcy  as  to  come  to  0-  and 
there  to  repair  my  Hall,  this  is  material.  Br.  Conditions,  pi.  103. 
Citos  17  ASL  z. 


(X.b) 


(X.  b)  At  what  Place  it  ought  to  be  pcrformcaj 

where  a  Place  is  limited. 

[l.  TF  the  condition  of  an  obligation  ht  to  appear  coram  juftlciaritf 
^  apud  Weftmonafterium^  he  ought  to  appear  in  B.  and  not  in 
B.  R.  for  this  is  not  the  ftile  of  the  king's  bench.    Hill.  14  Jac* 
B.  R.  between  Mufgrave  and  Robinjinj  per  Curiam.] 
•  Br.  Con-       ^2,  If  2L  place  of  parent  be  limited  by  a  condition,  he  is  not  bound 
foTc\^'  fd  pay  it  in  any  other  place.     17  E*  3.  16.  4.2.  bi     •  17  Aff.  a. J 
^  S.c 

2r.  Tender,  pi.  17.  citetS.C— See  ((^b)  pi.  I.  S.  P. 

r**^^-^  [3.  [And]  if  a  place  be  limited  by  the  condition  where  it  ihall  be 
^^oi.  446.  performed,  the  *  other  is  not  bound  to  receive  it  in  another  place* 

sTe'Tcrbi  ^^  ^*  3'  ^'  ^'  3'  ^^'  ^7  ^^'  ^*^ 

*L  a.  s.  P.  [+•  -'^  ^f  ^  releafe  be  upon  condition  of  payment  of  ±0 1.  to  an- 
other at  Z).  he  is  not  bound  to  receive  it  out  of  D.  upon  a  tender  t§ 
bis  per/on.     17  £.'3.  2.  b.  15.  b.] 

[5.  So  if  the  condition  be  to  come  to  the  releafee  at  D.  to  help  him 
with  his  counfel ;  it  is  not  performed  if  he  tenders  his  counfel  at  the 
day  at  another  place.     17  E.  3.  2.  b.] 

[6.  If  the  condition  be  to  pay  a  fmall  fum  of  money  at  fuch  2 
place,  the  obligee  is  not  bound  to  receive  it  in  another  place.  21 
£.3.45] 

(Y.  b)  How  2L  Condition  is  to  be  perfbrmed,  w&ere 
divers  things  are  [or  the  fame  Tubing  is  at  different 
Times \  to  be  performed  in  the  DisjunSiive^ 

[EleSiion.l 

And.  49.    ^  J,  "r\  Y.   18  Eliz.  347r  the  condition  of  an  obligation  was,  if 
\:zwtT.  ^^^  ^^  obligor  before  Michaelmas  make  a  leafe  to  the  obligee 

Furthol  for  31  years,  if  A.  will  ajfent^  and  if  he  will  not  aflint  [then]  for  2X 
^.c.  ad-  years,  then  the  obligation  fhall  be  void;  and  A.  would  not  aflent* 
thc^imifr  ^  '^^^^  f^*"  ^^  y^*^^  ought  to  be  made  before  Michaelmas.] 

and  the 

plaintiff  need  not  make  any  reqoeft,  but  the  defendant  at  his  peril  ought  to  have  made  the  leafe  for  at 

yean  before  the  faid  feaft.  S.  C.  cited  2  Saund.  131.  Vafch«  ai  Car.  a. 

Br.  Condi-  [^^.  If  the  Condition  be  to  infeoff'Ait  obligee  ofDi  or  Si  Ae  ob-% 
tioni,  pi.     ]i.gor  hath  eledtion.     18  £.  4.  17.  b.J 

161.  cites 

S.  C.  but  S.  P.  does  not  appcair. 

[3.  So  if  the  condition  be  to  infeoiFhim  ofD*  or  S.upon  retpuft^ 
the  obligor  hath  election.     18  E.  4.  17.!).] 

[4.  'TYinlame  law  if  it  be  to  pay  20/.  or  a  pint  ofwtney  upon  rc* 
qued.     18  £.  4.  17.  b.1 


i  TS'  The /aim  law  If  it  be  to  Jhew  evidences  to  tie  obligee  or  his  *f<''  Con- 
^Hnfily  upon  requeft  made  by  the  obligee.  ♦  i8  E.  4*  17.  20,  b.  fg'J^'Vt/j' 
A  19  £.  4.  I.  it  was  repleadecL]  s.c.  bat 

.'.'.,  where  it  i« 

thut>  T».  debt  upon  obligation  with  con/iitiony  that  \ftbe  itfendant  fifetvs  his  tvUence  i>ffueb  rent  t9 
tbf^aiwriff*s  tounftif  ir  does  fucb  other  aS  at  beJbaM  b*  rtqnhrtd  by  tbe  pla'tntifft  l^at  then,  &c« 
and  faidy  that  the  pblntiif, required  him  to  ihew  it  to  his  counfel  at  a,  fuch  a  day,  and  the  defendant, 
vr^s  iherc  all  the  dbv,  and  the  plaintiff*!  coua&l  came  no^ ;  judgment,  Scz.  and  it  was  agreed,  that 
when  the  condition  is  in  the  disjtfndive,  th^  obligor  has  the  eledlion  to  do  the  one  or  the  other ;  for 
the  condition  is  in  the  ^vintage  gf  the  obligor^  Br.  Conditions,  pi.  i6f .  cites  x8  £«  4.  1 5.  sy.  xo, 
,  And  per  Brfoa  and  Choke  J«  fbi..lT,  this  requeft  gHen  to  thtf  pUIntlfi* ^oei  not  take  mtu^  tbe  elec- 
tion from  the  defendant  but  is  only'co  limit  the  time  when  the  condition  (hall  be  perfoi'med  j  but  yet 
the  ele^ion  ihallrcmadn  totht  obligor  ficut  jtrius.    Ibid. 

•[aiy] 

[6.  The  fame  law  if  itJbe  to  cut  20  acres  tfrfUtid^w  or  corn  Updn 
requeft.    I)ubitatur^  18  £•  4. 20.  b.]  '  j  ., 

[7.  Thc/ame  law  if  it  be  to  g^  Huitb  me  or  my  wfe  to  church  upon 
requeft.     18  £.4.21*]     '  '. 

[8.  The  fame  law  if* -it  be  i9  go  to  Thri,  or  marry  my  daughter^  •  Sec  th9  -  ^ 
upon  requeft ;  for  fn  all  thefe  cafes  the  *  requefl  is  oi  no  other  eiFeQ  ^^  *^  P^ 
hut  to  appoint  a  time  tvhen  the  oHigor  fljaU  do  the  one  or  the  other.  ^'  "^*' 
18  £.4.  21*]  :  ... 

[<^.  A.  covenants  with  B.  to  difcharge  him  from  the  ward/hip  of- 
his  body  at  his  age  ot  21  yeafs^  or  before  upon  the  requejiof  B. 
Quaere  which  of  them  hath  the  election,  if  B.  requefts  before  2i.. 
D.  I,  2.  Ma.  108.  32.]  '■■''    •  '  ..      '        .^ 

[lo»  If  I  am  obliged  in  roh  to  pay  5/.  atthefeajl  of  P.  next  Sec,  ' 
or  beforcy  at  the  requefi -of  the  obUgee^  theobfigor  hath  given  his  '  " 
conicnt,  that  the  obligee  fiiall'  have  the  ele£iioa  in  this^'cafe.    Df 
I,  2.  Ma.  108.  32.]    . 

[II.  But  otherwtfe  it  is,  if  the  words  are  retrorfum^  as  if  the  D.,io8.b.' 
condition  be  topay  5I.  before  the  feaft  of  P.  at  the  requeft  pf  the  pl.*3»-5>"C; 
obligee,  or  at  the  feaft  of  P.  there  the  obligor  hath  the  eleftion.  D.  ^Tjf'P' 

o  ,.'.  o  T  that  it  feemi 

1,2.    Ma.    105.   32.  J  ^  tlie  obligor 

[i2-  D.   20  Eliz.  361.  9.  ,Windfor,  J/7rf^/W  of  land  for  60I.  hasthcelcc* 
by  another  indenture^  covenants  to  make  back  to  the  bargainor  and  ^*^*^  • 
his  heirs,  fuch  affurance  as  the  counfel  of  the  bargainor  jhall  devijcy 
within  one  year  after^  provided  that  if  the  vendee  makc€  default  in 
the  affurance,  then  if  he  does  not  pay  500  /.  to  t  \>e  vendor^  that  he 
Jhall Jhndfeifed  to  the  ufe  of  the  vendor  \  the  vendor  docs  not  tender 
an  affurance,  and  the  ^oo  L.  is  not  paid  ^  per  Curiam  the  vendee 
hath,  a  right  to  the  land,  becaufe  it  was  the  folly  of  the  vendor, 
that  no  affurance  was  devifcd  and  notified  to  tile  vendee,  and  there*    . 
foretbete  was  no  default  in  the  vendee.] 

13.  Debt  upon  an  obligation  to  pay  20  L  or  20  bales  ofwool^  and 
he  demanded  the  20  K  And  per  Pigot  and  Brian,  before  the  day  of 
f^tyment  the  obligor  has  election  to  tender  which  of  them  he  will, 
but  after  day  of  payment,  and  no  tender  made,  there  is  elcdion  in 
the  obligee  or  grantee  to  demand  which  of  them  he  will;  but  wk  e 
a  man  is  bound  to  pay  lol.  at  Kafter,  or  10 1.  at  Michaelmas,  he 
has  e]e(Stion  to  pay  at  (h»  one  day  or  the  odien  Br.  Dette,  j)H 
159.  cites  13  £.  4.  4. 

Vol.  V'.  R  14.  Tht 
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14*  T'he  tt{iit6t  Jevtjid  a  houfe  h  W.  S.  upan  ttndithn  that  h% 
fee  my  motber  well  provided  for  during  berlifiy  or  give  htr  ao  A  &c»' 
The  jury  found  tnat  the  mother  lived  with  5.  for  2  yearsj  suid  that 
(he  was  well  provided  for  during  fucb  time,  but  tiiat  afterwards  Jbe 
went  from  bim^  ind  then  was  not  provided  for>  and  that  (he  re* 
quefted  the  20 1.  but  S.  refiifed.  The  whole  court  hdd  that  S. 
bad  bis  eleSHon  either  to  pay  her  the  20  /•  or  to  provide  otherwife  for 
her  I  and  that  by  having  fuffered  her  to  dwell  with  him  2  years^  lie 
had  made  bis  eiedaon,  and  it  was  her  follr  to  leave  him,  for  now  he 
is  not  obliged  to  pay  the  aol.  &c.  But  nad  the  jury  found  that  he 
had  tum*d  her  away  after  the  a  years,  he  muft  pay  th^  20 1. 

in  11  &  '^'  ^^  ^^^  oUieationy  the  condition  was,  that  if  he  paid  <r 
%it  S.  c^ ^*  ^^  his  heirs  atmualfy  12  /.  at  Midfummer^  or  Chriftmasy  or  paid. 
The  jttj|M  to  him  or  his  heirs  at  any  rfthefaidfeajls  1 50  /.  then  &c.  Upon  de^ 
2^^.  murrer  it  was  objected  that  defendant  had  election  at  any  time  to 
tftt^rSr  P*7  ^  l^'*  ^  150 1<  and  fi>  no  breach  fo  long  as  be  liveth;  but 
itwif  ad-  per  tot«  Cur«  the  obligation  is  forfeited.  -  It  is  true  he  hath  election 
&^^^  to'pay  the  one  'or  the  other  $  but  for  as  much  as  he  hath  not  al« 
^pum-    ledged  payment  of  the  12 1.  or  the  150  L  the  bond  is  forfeited,  and 

i*udgment  for  the  plaintiflT.  Cro,  J.  594,  pi.  15.  Mich.  18  Jac 
i.  Km  Abbot  V.  Rockwood^ 
^4.  ar.  yL  i6«  Debt  on  bond  conditioned,  that  if  ajhip  atfea^  or  the  goods 
%.  Sooao^r.  therein^  or  the  obligor  returned  fafef  then  to  pay  Jo  much  money. 
SJctr.*^*  The  defendant  pUaSed  that  the  Altgor  died  hefon  he  returned^  and 
C.  B.  the*  tbe  pbintiiF  demurred  >  for  the  momey  was  to  be  paid  cqx>n  3  con- 
S^tX  but  i*  tin^ents,  die  return  of  the  fhip,  or  of  the  goods,  or  of  the  obligor, 
•aJyas  to  ^jnch  being  all,  the  law  fupplies  thefe  wordsi  viz.  (which  Jball  frfi 
whcthtf  happen)  and  fo  the  money  is  to  be  paid  at  fuch  contingent  wnicb 
Aichabond  firit  happens  and  foredoies  the  ele^ioaof  the  obligor,  and  gives  ir 
^  "^""^^  to  the  obligee  to  take  his  adion  upon  die  contingent  iiWl  happening ; 
keM^ditttt  TcMvtAi  and  judgment  for  the  plaintiff.  Lev.  54.  HilL  I3(&  14 
k  nou        Car^  2»  B#  R.     Sayer  v.  Glean. 

1 7.  Debt  upon  bond  for  40 1.  conditioned  that  if  the  defendant 
fhould  work  out  40/.  at  the  ufual  prices  in  packing  &c.  when  tba 
plaintiffjhould  have  occafion  (sfc.  to  employ  him^  or  otherwiji  Jbati pay 
the  40  /.  then  the  bond  to  be  void«  The  ddPendant  pleads  that  ha 
was  tihvays  ready  to  baHfe  worked  out  tht  40  /,  bat  that  the  plaintiff 
never  employed  him.  But  upon  demurrer  the  plea  was  held  ill,  be- 
caufe  the  defendant  did  not  aver  that  die  plaintiff  had  any  occaiioa 
to  make  ufe  of  him^  and  for  that  it  was  in  the  eleAion  of  the  platnr 
tiff  either  to  have  the  work  or  money,  and  that  by  not  employing 
him,  but  bringing  an  a^on  for  the  moneyt  be  has  deternuned  hif 
ele&ion  to  have  the  money,  andjudgment  accordingly  for  th^  plain* 
tiff.    2  Mod.  304.  Pafch.  30  Car.  2.  C.  B.  Wright  v«  Bull. 

J  8.  If  A.  obliges  himfeif  to  pay  to  B.  10 /•  orjo  nrneb  as  J.  S^ 
Jball  appoint^  if  Jm  $•  will  not  appoint  any  fum  to  be  paid,  A.  ihali 
pay  the  10 1,  per  Powel  J<    Lut.  694,  Trin«  9  W.  3.      ^ 


u*3« 


(Y  b.  %) 


Qtontlifidit;  axS 

(Y.  b.  2)     Condition  Copulative*     What  is  j  and 

how  to  be  performcdi 

I.  TF  t  am  bound  to  J.  N.  in  40 1.  upon  conditioh  t9  infeoffhlm  h^ 
^  fire  Cbrt/tmas,  and  that  then  the  obligation  iball  be  void^  and 
that  tfbi  Joes  not  inf toff  him  &c.  if  he  pays  him  10/*  at  Eajitr  then 
hext  &o  that  then  the  obligation  (hall  be  void;  if  I  do  not  infeofF 
him  at  Chriftmas  my  obligation  is  forfeited^  which  cannot  be  faved 
by  the  pajfment  afterwards,  for  that  which  is  once  forfeited  eannot 
htfavid  afterwardsy  per  Brudnel|  which  Brooke  in  a  manner 
amrmedi    Br.  Conditions,  ph  66.  cites  14  H«8.  15. 

2.  Otherwi/e  it  is^  as  it  Teems,  if  the  condition  had  been  in  th0 
iisjwUlt'Oe  and  not  in  the  copulative  as  before ;  but  Brooke  makes 
a  quaere  of  the  firft  cafe^  becaufe  he  fays  it  feems  to  him,  that  a 
man  may  make  feveral  defealances  of  one  and  die  fame  obligation^ 
and  if  any  of  thofe  be  obferved  it  is  fufficienti    Ibid. 

3.  If  a  man  mdrtgages  his  land  t^  ff^^  N.  upon  condition,  that  if 
the  mortgagee  and  fi  S.  repays  100  L  byfuch  a  day^  that  he  Jhall 
re^enter^  and  he  dies  before  the  ddy^  but  /«  &k  pays  by  the  day,  the  [  ^'9  J 
condition  is  performed^  and  this  by  reafon  of  the  death  of  the  mort- 
gagor^ notwithftanding  that  the  payment  was  in  the  copulative ; 

and  e  contra  if  it  was  not  in  the  cafe  of  death*  Bn  Conditions)  pK 
190.  cites  30  H«  8. 

44  Debt  upon  bond  donditioriedi  thdt  the  plaintiff Jhould  enjoy  fueh 
lands  until  the  /uU  age  9fjk  Sk  and  if  %  ^*  within  one  month  afier 
bis  fuU  age,  make  an  affurance  of  the  jaid  lands  to  the  plaintiff  the 
obligee,  that  then  &Ci  The  defendant  pleaded,  -that  y.  S.  is  not  yet 
off  ullage ;  but  becaufe  he  did  not  anfwer  whether  he  had  enjoyed  it 
in  the  mean  time^  and  the  condition  is  in  the  copulative,  it  was  ad- 
judeM  for  the  plaintiff.  Cra  £*  870.  pL  4.  Hill^  44  £liz.  B.  R. 
W3lcr  vi  Crooti 

5i  The  defendant  Covenanted,  that  he  or  bis  Jon  R,  or  either  of 
them,  Jhall  work  with  the  plaintiff  in  grinding  arid  polijhing  efglaffes^ 
paying  to  each  of  them  fo  much,  and  in  an  action  of  covenant  brought 
he  afSgned  the  breach,  that  be  bad  required  R^  the  Jon  to  W9rk,  and 
tendired  him  fo  much,  &c.  After  verdiA  it  was  moved  in  arreft^ 
that  the  declaration  was  of  a  requeft  to  R.  only,  who  Is  a  ftranger 
to  the  covenant,  and  no  notice  given  to  the  covenantor  himfelf^ 
and  the  covenant  is  in  the  disjundive  (or)  and  the  words  (either  of 
them)  18  die  fame  as  (one  of  them  *y)  but  Glyn  Ch«  J.  faid,  that  the 
word  (either)  by  our  books,  may  be  G&ken  conjunAive  or  dif- 
jundivc,  and  often  has  reference  to  more  than  two,  and  that  t^ 
words  (each  of  them)  would  have  be^n  more  proper  here ;  and  fo  it 
feems  that  the  adiion  is  weli  brought,  and  that  the  plaintiff  bad  hts 
dedion;  and  judgment  fi^r  lunu  2  Sid>  lO^•  Mich.  1658.  fi.  R» 
Neale  v.  Reeve. 
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219  -    Contiittottt 

f*-A— I  (Z.  b)  How  a  Condition  is  to  be  performed,  where 
fo*-447-       fei)eral  Things  are  to  be  performed  in  the  T)if- 
junSiive.      In  what  Cafes  he  ought  to  make  a 
Tender  [or  RequeJiJ] 

[Eledtion.] 

tro.£.iQ6.  ['•  T'^  ^^  Cdndkion  of  an  obligee  be,  that  j^the  obligor  delivers 
pl.  I.  6.  C*  ^  certain  db/iraticns  to  the  ooligefc  before  fuch  a  day  /j  be  caft^ 
adjornittir  ceHcJ^  OT  clfc  if  he  feal  a  deed  or  releafe  of  all  aftions  which  the 
Ttq7t>l  **i  obligeiflfaH  caufe  to  be  made  by  the  ddvice  of  bis  counfelj  andjhall  de^ 
Hili*  39  '  liver  it  to  the  obli^oY  to  be  fealed  before  the  day  aforefaid)  &c.  In  this 
tiix.  s.c.  cafe  both  are  in  the  cleSion  of  the  oblieor;  for  if  the  obligee  does 
V]"^Po**-^^  not  deliver  to  him  any  releafe  to  be  fealed  by  him,  he  is  not  bound 
ham  e  con-  to  deliver  the  obligations,  for  both  are  only  in  his  pov^er.  H.  38. 
tra,  who  £1.  B.  R.  between  Greningham  and  Ewer  \  and  H,  39.  £1.  ad- 
k'^reaV^  j^^g^'^  P^*^  Curiam,  contra  Popham.] 

abfolute  dif* 

juL^iNf  contiit'on  that  the  obUgor  (Kould  do  the  one  thing  or  the  other,  then  the  ele^oM  would  be  to 
the  oU.gor  Abk)lute!y ;  and  if  the  obligee  dlfabies  hioifelf  to  perform  the  one  part,  the  law  flull  dif- 
char^e  bim  of  the  other ;  hut  here  it  is  only  a  conditional  elcftion,  vi».  if  the  obligee  will  devife  aa 
acquittance  i  end  if  he  will  not  drvife  it,  he  is  abiblutely  obliged  to  deliver  the  obng^tions  Mo. 

.395,  pi.  5I5.  Grumminham  ▼  E'.wc>-  S.  C.  fays  it  was  refolved  that  the  firll  part  of  this  cxmditios 
made  a  condition  c)carty»  and  the  fecond  gave  a  diiijiui^Hve  ele^icm  to  the  obligor  upon  a  contingency 
preceicnty  via.  upon  deviie  uf  an.  acquitta-nce  by  the  couniel  of  the  obligee  bdfbre  the  day  afofefaid^ 
but  tbough  there  be  not  any  fuch  deviie,  yet  the  obligor  rouft  f  er^arm  the*  firit  part  of  the  oondition  ( 
and  if  fuch  acqu'ttnicc  be  dcvif>  d,  then  the  oMigor  has  eleflion  to  perform  whirh  he  pleafe  j  bi»t  this 
is  no  dii'charge  of  both  foi  want  of  an  acquittance  dcvifcd  by  the  obligee's  couufcl.  ■  GoufcUb, 
141.  pi.  55.  S.  C.  CnwJy  held  the  obligat'on  void,  becaufe  an  acquittance  not  being  tendered  by  the 
obligee,  he  has  taken  away  the  cle£^ion  from  him  whereof  he  (hall  not  rake  advantage,  but  Popham 
and  Fcnner  e  contra ;  for  the  election  is  not  in  the  part}*,  the  making  of  the  acquittance  refting  in  the 
Will  of  the  obligee,  and  S:i  the  oblgor  has  no  ele^fion.  *  Poph.  9S,  Crinningham  ▼.  the  execu- 

t(ir»  of  Heydon,  b.  C.  bu^ii  oniy-  l^ted  there.         S *  C.  cited  2  Mod.  20l»  3  Mod.  2  74«-  Arg* 

cites  S.  C.  zi  adjudged  that  the  detcndant  had  elcAion  to  deliver  or  releafe  as  the  plaintiff*  ihoutd  de- 
\\i<y  which  if  he  will  not  do  tlte  dcienoant  is  d  Tchai-ged  by  the  pbint:rt'*s  rrgledt ;  for  the  defendant 
bcit  g  at  his  klioive  to  per.orm  tl>e  one  or  the  other  it  is  not  reafonabe  that  the  plaintiff  (hoold  coxDpel 
him  to  perfoim  uac  tluit(^  cnly»       ■!  Mod.  20^.  S.C.  cited  per  Cur.  and  held  to  be  Uw. 

*  [  iio  ] 

Kio.  395,         [2.  In  this  ca(e  if  the  obligee  had  delivered  to  him  a  releafe  to  be 

.s^C  &'s  pi  i^'^^  ^y  ^>"^J  ^^"  ^^  ought  to  have  had  his  eleifion  either  to  deS- 
iJinitted  pvr  ver  the  obligations  to  be  cancelled^  or  to  feal  the  releafe.     H.  38  EL 
Ctt/t— Cro.  B;  R.  per  Popham.] 
t.  396.pl.  I. 

S.  C.  &  539.  pi.  !•  S*  C.  and  S.P.  aJmittd. 

■« 

Cro.E.396,  [j.  So  if  the  condition  of  an  obligation  be  to  deliver  to  Ac  6b- 
*^^-o*  V.'f .  '^8*^^  f"^^  obligations  before  fuch  a  day^  or  to  pay  him  loA  if  he  re- 
:Vc.buiI  que/ls  it'j  if  he  does  not  requeft  the  lo/.  the  obligor  ought  to  de- 
do  not  ob-  liver  the  obligations,  for  he  hath  no  eledion  till  requeft  made;  but 
!!!!1buI  '  ^^^^  requeft  made,  he  hath  cleflion  which  of  them  he  will  do. 
ibid.  Pep.    HiJl,  38  El.  B.  R.  per  Popham.] 

U>a;  if  the  condition  h:d  b'ren,  that  he  Hiould  dcKver  the  obligation,  or  ihoald  make  an  acqoittmce 
bt  i*  re  Mich,  if  the  plaintiff  ihoold  require  it,  it  had  been  dear  thit  he  ought  to  deliver  the  obliga- 
tioiKv,  un.e.s  t  ic  obi  gee  required  an  acquittance.  But  (!a\vJy  faid^  thnt  there  is  great  difitKcocc  be* 
Lstui  Liic  c*f.^  i,  and  iheretorc  it  waa  nd^odged  for  the  defq«daat.  • 

4*  Conditioii 


ConHition.  229 

4*  Conditbn  of  a  bond  was,  to  pay  to  S.  20  i/«/,  or  30  /.  wiihin  Le,  69.  pi. 
M  tmnib  afUr  the  diatb  of  his  mother^  at  eleJiion  of  S.     The  ob-  92.  Baflct 
ligcc  mak^  iw  i/^<f7/V«  in jhc  time.     Per  tot.  Cur.  eledion  muft  ^*  ^^'"jjj 
be  made  within  the  mdnthy  and  convenient  time  allowed  for  the  ^^  ^'^urt 
DTovifion  oC^one^of  the  things, ,  Mo..  24.1.  pK  377.  Mich.  ^9  Eliz.  was  dearly 

Kerne's  cafe. '    ' '^i^'!-p^  .  thaTthT 

5.  And  per  Windham  J.  I'^rtfife  condition  be  to  pay  20  /.  in  gold  or  pii'^Ji^- 
injihtrfucb  n  day^  at  the  iliffion  of  obligee,  the  obligor  is  not  niouW  be 
bound  to  provide  both ;  but  Anderfon  and  Periam  J.  thought,  in  ^,^'^'''^;"^ 
fuch  cafe,   that  after  the  day  the  bond  might  be  fu'd,    and  the  p,[°^  sJ'^' 
obligor  Ihould  pay  the  20  /.  be  it  in  gold  or  in  filver,  becaufe  it  herd  v. 
was  parcel  of  the  obligation ;    but  it  feems   to  be  othcrwife  of  a  K.crnc,s.,C. 
thing  collateral  yfhich  is  not  parcel.    Mo.  241.  in  Keaie's  cafe,   \  gJin^vthc*' 

defendant* 
B»t  where  the  condition  was  to  pay  the  obligee  20  kir.e,  or  %^I.  fuch  a  day,  at  tbt,th*n  fl^*' 
tttm  9f  tbe  9klig*e9  the  courc  agreed>  chat  the  obli{:or  otight  to  tender  both  at  the  day  appointed,  the 
vprds  being,  at  the  then  ele^ion ;  for  the  word  (then)  ihall  be  referred  co  the  day  ot'  payment.  But 
had  the  word  (then)  been  left  out  It  had  be>^n  othcrwife.  Mo.  746.  pi.  '^Sy.  Mich.  29  £lis«  C.  B» 
Anon.  Le.  68.  pi.  88.  ForJLy's  cjic,  S.  C.  adjudged  cir.irly.— Lc.  70.  pi.  92*  S.  C, 

le  S.  P.  by  Windham  J.  buc  if  the  obligee  ^oe..  not  make  hi>  eledl.  n  b<*fare  tlje  din',  yet  tht  duty  re« 
mains  payable }  for  the  thin^  to  be  p.ud  h  p^icel  uf  the  penalty  }  ^uad  fuitconcellum. 

6,  Bond  conditioned  ts  fettle  $n  phligee  within  6  months^  as  ohU"  Mod.  164. 
git^s  counfei Jhould  advife^  an  annuity  of  20  L  per  tiunum  during  his  Ufc^  ^^{\^i  s'.C 
9r  fife  to  pay  him  within  6  months  300  /•     The  defendant  pleaded^  t/jjt  adiudgW 
the  obligee  had  not  tendered  any  grant  of  an  annuity  tvithin  thehmoiihs,  n»^»  *c.  pec 
The  whole  court  held  the  plea  good*  becaufe  the  defendant  had  the  ^"|^tg"'* 
benefit  of  eledlion,  and  the  plaintift  not  making  the  requeft  within  windham. 
the  6  months,  had  difpenfed  with  one  part  of  the  condition,  and  — Frcem. 
the  hw  had  difcharged  the  defendant  of  the  other  part ;  and  judg-  ^^^''^^' *g^^* 
mcnt  was  given  for  the  defendant.     2  Mod.  200.  Hill.  28  and  29  b.  c."iay» 
Car.  2.  C.  8.  Bafliet  v.  Baflcct.  the  cour't 

inclined, 
tlut  this  being  a  disjunftive  condiciont  and  one  partbein^  impOiT.blc  by  the  obligr*c's  default,  ^he  ob* 
ligor  was  excufed  from  performing  the  other,  bccatife  he  hon  cicdtion  which  lie  will  perform,  and  the 
benefit  thereof  ^all  not  be  taken  away  by  the  obligee^s  own  a^,  and  it  plainly  appc^rsi  that  tJie  joo  U 
is  by  way  of  penalty,  it  bein^  twice  the  value  of  the  annuitj* 


(Z.  b.  2)   Where  it  is  to  do  one  of  two  Things  ;  [  ^^x  J 
and  Pleadings  in  copulative  or  disjuncStive  Condi- 
tions, 


/^ _  _  ... 

a  daj  quplibet  anno  pro  anima,  J.  N.  &c.  and  becaufe  he  did  not  ring 

nor  faj  mafs  he  re^entred^  and  was  feifed  till  the  defen 

tre 

and  the  other  e  contra ;  and  after  he  amended  his  paper,  and  i.ad 
tbat  be  did  not  ring  to  the  dirge^  and  good  \  for  tiic  i£iie  jhall  lt> 

R  3  ^^p^ 


2zi  Conoftiom 

tiptn  Mi  paint  §nfy ;  for  the  condition  is  a  copulativf,  Otntra  up§n 
4  disjun&ive^  for  there  the  feoiFee  has  iUiHw.  Cantra  upon  a  co« 
pulacive.    Br.  Conditions,  pi.  95.  cifes  38  H.  6.  26, 

2.  Debt  upon  bond,  conditioned,  that  whereas  certain  ter/ms  ie^ 
came  hound  to  the  earl  efflelland  in  Zftveral  bcnds^  tubico  were  of* 

Jijned  to  the  defendant  to  bis  own  ufe\  Now  it  was  agreed  that  ba 
Jbould  ajjign  them  to  the  plaintiff  to  his  own  ufe^  and  the  defendant  c^ 
venanted  that  the  money  Jbould  be  paid  on  the  [ever al  days  mentioned  in 
the  bonds^  or  within  8  days  after  i  the  breach  aJSgned  was^  that  ^oL 
payable  on  the  \Ji  day  of  March  was  not  paidj  and  found  for  tht 

ElaintiflT;  but  it  being  moved  that  the  replication  was^infufficienty 
ecaufe  it  might  be  paid  within  the  8  days^  and  alfo  that  the  condi* 
tion  was  for  maintenance,  and  fo  the  bond  void,  and  judgment  was 
fiayed.    All.  60,  Pafch*  24.  C;ir.  B.  R.    Hodfon  v.  Ingram. 

3.  Where  a  condition  is  in  the  disjunctive,  and  one  part  of  it  tf 
falfified  (as  in  the  principal  cafe  it  was  by  defendant's  demurrer)  tho 
plaintiff  muft  have  judgment,  and  it  was  given  accordingly,  8  Mod, 
349.  Pafch.  XI  Geo,  x.    GriiEth's  cafe. 

(A.  q)    Dlfability  [to  perform  the  ConditiOHi  and 
what  (hall  be  faid  a  difabling  himielf.] 

[if  T  F  a  man  promifes  to  perform  an  awardy  which  is^  th^dt  he 
^  fhaU  deUver  up  a  pertain  obligation  to  the  other^  in  which  th^ 
^ther  is  bound  to  him,  without  limiting  any  time  when  it  ihall  be 
performed ;  if  he  brings  an  a^ion  of  debt  upon  the  obligation^  and  re-- 
covers^ and  after  delivers  up  the  obligation,  yet  it  is  not  any  per* 
formance  of  the  cqndition,  but  is  broke^  becaufe  he  ought  to  de<* 
liver  it  up  as  it  was  at  the  time  of  the  aw^d  made^  for  the  recovery 
in  the  mean  time  is  a  deceit,  and  a  difability  of  itfelf  by  his  own  w^ 
to  perform  it,  Trin.  15  Jac.  B.  R.  between  Nicjtlas  and  Thomas 
adjudged.] 

[2.  If  the  feoffee  upon  conditidn  to  re^infeoff  the  feoflEbr  iffe^m 
firanger  upon  condition  to  perfDrm  the  condition,  yet  the  condition 
is  broke,  oecaufe  the  feoffee  hath  difabled  himfelf  to  do  it.    38  Afl^ 
f  222  1  /•  per  Mowbray.] 

*  Br.  Con-  [3*  If  there  be  feoSee  upon  condition  to  re^.infeoff[  or  to  infeoffa 
ditioos,  pi.  Jiranger^  an4  after  another  recoroers  the  land  agamfThim  by  defauk^ 
«'c  ^  ?  yet  till  execution  fued  the  condition  is  not  broke,  for  before  execu- 
r>ys,'thacif  tion  he  is  not  diiahled,  for  perhaps  he  will  never  fue  execution^ 
the  feoifoc  and  if  ht  fues  execution  after  he  has  tpade  the  feofRnent  according  to 
iuffers  a  it-  ^^  condition,  the  feoffor  may  re-enter,  fo.r  the  condipon  broke, 
jShii    •44  Affi  26.  Curia,  t  44 Ed-  3-  9-  »>.] 

jnd  will  not 

plead  in  bar  the  feoffor  mty  re-enter ;  for  thereby  the  feofiee  has  difabled  hiif^A^f  t^  makie  t  ra-ltoff. 

sient. 

f  Br«  C«|ndttioni»  fl.  16.  cites  44  £.  3.  8.  S»  C.  and  the  feoflbr  may  en^r  upon  t^  tooBtt  |  for 
the  iCJitcc  has  diCablcd  himfelf  by  luttisnag  the  falle  recovery^  and  elpcciaiiy  \f  execution  00  the  re- 
covery had  been  faed  againft  the  feotfce,  the  feoftbr  has  good  caufe  of  entry  \  contra  if  It  was  apm 
good  title  and  by  ord  nary  writ— .Fitah.  Entre  congeable,  pi.  33.  cites  Pafch.  44  E.  3.  8.  ^C. 
If  foch  leoffe«  fnffen  ^  recovery  by  defaalt  ir^«  0/pg»€4  title,  th^  ffitfo  oiay  re-cater  fte 
th.s  dU;.biUty  bc^  execution  fued,    Co.  Un«  »22.  0.  cites  5.  C« 

[4.  If 
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[4.  IT  die  feoSee  upon  eamStion  to  n^inftoff  &c.  panU  a  rent*  •Br.  Con- 
gbirgi  out  of  the  land ;  this  is  a  forfeiture  of  the  conation,  becaufe  gj^'J^  c/* 
ke  is  difabled  to  make  a  feofFinent  of  the  land  as  it  was  at  the  firft  h  S.  p.  vA, 
feoffinent.     ♦  44  Afll  26,  f  44E.  3,  9.  b.  per  Pcarfey  j  and  if  the  ^  ^'^  ^ 
feoffor  Ihould  accept  the  re-fcoffmcnt,  he  Ihould  be  lubjc^a  to  the  J^  ''*^*^ 

Cb^fgC-]  for  by  ihoi 

t&iit  hat 
£iablcd  hiQielf  to  wUn  >  re-feo0niait|  tad  liyt  that  Littkton  In  lus  book.  Title  Efiuts,  h  ac» 

MnlingI/. 

t  Br.  CoaditloDSy  pt,  iS.  dtei  S.  C.  1^  S.  P.  that  if  die  (coffee  chaxiso  <bc  ^^  the  feofibr  maf 
if«cntg.  »Pitih.  Entre  congeaWCy  pK  33*  citei  44£,  ]•  8.  S.  C.    ■■'  ■■■iln  fach  cafe  the  feoffot 

auf  eater,  and  lb  deibat  the  durye.  Litt.  $•  3$>*  ■  wCo.  Utt.  iia.  a.  fays  it  is  to  be  under* 
Aood,  that  the  grant  of  the  rent  chaT*g:e  U  a  prefent  difabality  \  and  theicfoiv  though  the  granrce 
briqp  a  writ  of  annaitj,  and  fo  difcharget  the  land  of  it  ab  initio,  yet  the  cafe  of  entry  being  once 
gnea  b)r  the  aQ  of  thr  fboffce,  the  feoffor  may  re-enter;  and  that  fo  it  is  if  the  rent-charge  wat 
granted  for  lile,  and  the  graatea  had  died  before  any  day  of  payment,  yet  the  Iboffbr  may  re-enter. 

Wheic  a  mnn  if  boono  of  covenants  f»  i»ft^  J*  •^>  of  ^^  aianor  of  X)>an4  sfttr  ffrantt  a  rent* 
thttrp  Mr/  ef  it,  and  makes  the  feoffment,  thebond  is  not  forfeited  j  per  Keble  and  Fairnxg  to  ni^A 
the juAiccfl  m  m  manner  agreedf    Br>  Conditions,  pL  is6«  dtef  3  R  y.  14* 

5.  In  debt^  a  man  was  bound  in  100 1.  ie  apprapriati  the  aJvotv^ 
jiff  ^  A  to  the  houfe  of  C.  byfuch  a  day  at  tPi  cojfs  and  charges  of 
the  obKgor^  and  a  penfion  was  afligned  out  of  it  after }  and  after  this 
the  obligor  appropriated  it;  and  per  Keble  and  Fairfax  J.  die 
obligation  is  not  forfeited*    Br.  Conditions,  pK  Z26.   cites  3  H» 

6.  A  tenant  in  dower  of  land  where  trees  were  growings  which 
it  was  lawful  for  her  to  cut,  covenants  with  B.  (tbe  reverfioner) 
diat  itJhouU  be  lawful  fir  B.  every  year  to  cut  20  trees.  A.  deftroys 
and  cuts  all  the  wood;  this  is  a  breach.    Mo.  x8.  pi.  65. 

7»  If  I  give  licence  to  tetke  a  detr  in  my  park  every  year^  I  cannot 
difpark  my  park  i  otherwife  if  I  give  licence  to  hunt  only ;  per  Dyer* 
Mo.  10.  pi,  65. 

8.  Leflbr  covenants  Aat  if  leflce  furrcndcr  the  old  leafc  at  any  ^^^P*^ 
lime  durine  his  life,  he  will  make  a  new  l*(^J^f^^  *  greater  number  ^*^btoii' 
of  years,     Liffir  grants  tbe  reverfi^ii  over,  feifee  need  not  now  fur*  bond  for 
render  his  leafe,  but  may  bring  covenant,  becaufe  the  lefTor  has  dif*  pcrformaiK* 
ibled  himfclf,    5  Rep.  20,  b,  Pafch.  38  Eliz.  B,  R,    Sir  Anthony  ^Jj'^^"?^ 
Mayne  v.  Scott.  c.  B.  and 

affirmed  iji 
B. R,  is  And. iS.  pi.  IS.  S.C.  andthe  cowtheld the  bond  forfe'ted.i         i.Cto«  E.  450. pL  ty. 

Scot  ▼.  Mayne,  S.  C,  in  C  B.  adjudged  and  affirmrd  in  error  in  B.  R« Cro.  E.  479.  pi.  1 1. 

S.  C.  itefolved  by  all  the  lofficei  without  any  great  argument,  th^t  the  defendant  having  dilabled  him* 
Idf  by  this  fine  to  makt  the  leafe  accoiding  to  the  covenant,  and  becaule  the  plaintiff  is  not  to  maki 
^e  fttffcnder  but  with  an  intent  to  have  a  new  kaft,  which,  now  he  cannot  have,  it  would  be  in  vaia 
for  him  to  offer  his  funender,  but  the  covenant  is  broken  of  itfelf,  and  fo  the  judgnKut  was  affirmed* 
— Poph.  IC9.  S,  C,  and  judgment  affiimed.^-Jenk.  256.  pi.  49.  S«  C.  adjudged,  and  affixm*d  in  enor« 
-^.  C.  cited  ft  RoH.  Rep*  347,  34S.— S.  C.  cited  Raym.  36.— S.  C.  cited  Hard.  •  387.— —And 
foppefe  it  be  but  A  ttrm  f  hriti  ttt  0  diy  f  cmtt  yet  by  this  the  obligation  it  forfeited,  becaufe  the 
obligor  has  thereby  difabled  hmifolf  to  perform  the  conditMn  in  fuch  a  plight  as  he  might  have  done 
it  when  the  obKgation  was  made.  Poph.  no.  pU  6,  Micbk  38  46  39  £Us.  per  Cur.  in  cafe  of  bcot  v. 
Maby* 

9*  If  a  man  grant  an  advevffon  upon  condition  Aat  the  grantee 
fliaU  regrawt  die  fiune  to  the  grantoi  in  tail,  in  this  cafe  if  the  church 
iecome  void  before  the  regrant^  or  before  any  requeft  made  by  the 
gnuitor>  he  may  take  advantac^  of  tbe  conrntloii  \  becaufe  the  ad  - 

K  f  vo^oa 
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vowfon  is  not  in  the  fame  plight  as  It  was  at  the  time  of  the  grant 
upon  condition,  and  fo  it  was  refolded ;  therefore  the  grantee  hi  that 
cafe  at  his'  peril  muft  regrant  k  before  the  church  become  void^'or 
elfe  he  is  di fabled ;  otherwife  he  has  time  during  his  life  if  he  be  not 
baftned  by  requeft.     Co.  Litt  222.  b. 

ID,  Lelfee  for  years  covenanted  to  do  for  lejjor  all  reafonahU  works 
with  hiscarts^  carriages^  and  otherwije  as  hejhould  require  \  and  in 
covenant  brought  by  the  leiTor,  he  affigned  the  breach,  that  he  had 
required  the  leflee  to  carry  3  loads  of  coals  for  him  to  fuch  a  place^ 
which  he  refufed  to  do,  ami  did  not  do  it.  Lejfee  pleaded  that  he  bad 
jto  carts  or  carriages  at  the  time.  Leflbr  demurred.  Jermin  he|d 
that  the  leflee  is  not  bound  to  keep  carts  to;  ferve  the  leflbr  \  but 
when  he  has,  then,  if  the  leflbr  requires  &c.  he  is  to  do  it,  and 
Tones  feeni'd  to  incline  tct.  this  opinion.  Lat.  202.  Mich.  2  Car« 
Manners,  v.  Vefey.  , 

1 1.  A  tond  by  a  widow  was  condition'il  to  make  fartlnr  ajfuranca 

of  lands  &c.  upon  requeft  at  the  charges  of  the  obligee..    The 

I  §hUgee  tendered  an  ajfurance  which  diffired  in  the  limitation  of  the 

\  eftate  from  what  was  mentioned  in  me  condition,  whereupon  the 

widow  refufed  to  Jign  it^  and  afterwards  married  \  the  queftion  was» 

•  whether  the  marriage  was  a  breach' of  the  conditipn,  and  it  Mras 

argued  that  it  was  becaufe  (he  cannot  execute  any  conveyance  now 

but  by  fine,  and  it  being  to  be  done  at  the  charge  of  the  obligee,  he 

may  now  be  put  to  more  charge,  whereas  had  fhe  been  fmgle,  the 

obligee  might  l)ave  been  contented  with  a  feoSment>  or  a  leafe  and 

releafe,  but  ihe  is  now  difabled  by  her  own  a(^  to  convey  the  lands 

in  the  /am  c  plight  they  were  in  before  (he  married,  and*  conditions 

muft  be  performed  in  every  circumftance  where  the  default  is  in  the 

party  herfelf.    The  court  .advzfed  the  defendant  to  make  a  good 

convej-an^f^  that  being  the  intent  of  the,  parties  \  and  here  the  ohli« 

gee  iS  prejudiced  by  the  marriage,  and  put  to  greater  charge  for  the 

conveyance.    Hard.  463.   pi.  i.  T^rin.  19  Car.  %.  in  the  £x« 

chequer.    Edwards  v.  Owen. 

Skinn.  40.       12.  If  Icflee  covenants  to  leave  all  the  //Wfr  which  is  growing  m 

in  pi.  8,       fhe  land  leafed  upon  the  land  at  the,  end  of  the  termy  if  leflee  cuts  it 

*..  P.  Arg.   j^^^  though  he  leaves  it  on  the  landy  it  is  a  breach  of  his  covenant^ 

Raym,  464.  Pafch.  34  Car.  2.  B.  K.  in  cafe  of  Griffith  v.  Good* 

hand,   per  Cur. 

So  if  a  CO-  '     13,  If  I  covenant  to  deliver  fo  many  yards  ofckthy  and  I  cut  it  in 

^o^Jlhlra  P^^^^^  ^^^  '^^"  deliver  it^  it  is  a  breach  of  my  covenant ;  for  tfie  law 

h'.rfi^  and    regards  the  real  and  faithful  pertbrmance  of  all  contraSs,  and  dif. 

the  defend-  countenances  all  fuch  afts  as  are  in  fraudcm  legis,    Raym.  464, 

wfec-  ^*^^*^-  3+  ^^-  ^-  ^'  ^-  '^  ^^^  of  Griffith  v,  Goodhand,  per  Cur. 

covenant  Jics.    Ar^-  Skim.  40.  in  i)}»8. 


(B.  c.)  Bovt 
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(B.  c)  How  to  be  performed  5  [or  rather,  in  what  f*"''^ 
Cafes  it  cannot  be  performed  by  reafon  of  the]  vJlj-w 
Obligor,  [or  Feoffee  being]  difabled,     [Though 
re^enabUd  afterwards.'\ 

[i.  TF  a  day  be  limited  to  pefform  a  condition,  if  the  obligor  enee 
^  difablis  hmjelf  to  perform  it,  though  he  be  enabled  again  be^ 
fere  the  day^  yet  the  condition  is  broke.     2 1  £d.  4.  55.  J 

f2.  jIs  if  die  condition  be  to  infeojf  before  Michaelmas  \  if  before  S.P.  5^^ 
the  feaft  he  infeoffi  another^  though  be  after  re-purchafes^  yet  he  s.'c^'che* 
camx>t  perfonn  the  condition.    21  £.4.  55. J  per  Cur.d^ 

3a  E.  3. 
Tit.  Bar.  ^64.  becaufc  he  was  once  <lirabled  to  make  the  feoflhicxit* 


[3,  So  where  np  time  is  limiUd,  if  the  obligor  once  difablcs  him-  s.  P.  wh 
fdf,  he  is  perpetually  difabled.     21  E.  4.  54.  b.]  Umilr/J 

the  partjc^ 
kitd^  dme  IS  appointed  by  the  law.     Co.  T/itt.  211  h.         ■  ■  S,  P.  by  Fenner  J.  and  the  court  ac«« 
cotdipfly.    Bulft.  117.  Paich«  9  J ac«  Anon . 

[4.  jfs  if  the  condition  be,  that  jf.  flyall  fuffer  B.  to  recover  in  a 
ibrmedon  brought  by  B.  againft  A,  and  that  then  B,  Jhall  infeoff  A^ 
if  B.  be  nwfuit  in  this  forniedon,  he  bath  di£ibled  himfelf  to  recover 
and  make  the  feoA'ment.     21  £•  4*  55t] 

{5.  M feoffee  upon  condition  \9  infeoff  another  infeoffi  a  Jlrcmger^  Ijtt.s.35> 
this  is  a  forfeiture,  becaufe  he  hath  difabled.  himfelf.     19  H.  6.  \{J^\^'^^ 

34*  t>.]  •  ifcheicofio 

makes  a 
leaf?  Ak  life.»   »    Co.  Litt.  220.  b.  221.  a.     ■     ..If  a  man  Ti  bound  to  infeofF  B.  by  a  dsy,  and  he  in. 
teoft'»  C.  wIm  inreoflTs  B.  by  the  day,  yet  he  has  forfeited  the  obli^atiooj  for  he  ought  to  have  done  i( 
himiiBlf  J  per  Keble.    Br*  Conditions,  pi.  127.  cites  4  H.  7.  3* 

6.  In  debt,  A.  was  bound  to  B.  by  obligation  in  100  L  upon  con« 
dition  that  if  the  faidA,  after  the  death  of  his  father^  and  within  3 
mrmths  af^irj  made  fufficient  ejiate  infuch  land  to  afemcj  that  then 
&c.  Per  Fiiher  J.  if  the  baron  after  the  marriage  bad  leered  tbt 
lands  to  ajlranger  for  one  month^  remainder  to  the  feme  in  fee  ;  this 
had  been  a  good  performance  of  the  condition.  Qiaere  inde,  tamea 
non  negatuo     Br.  Conditions,  pL  127.  cites  4  H.  7.  3. 

7.  \i  Tifeoffinent  h  made  by  A.  to  B,  upon  condition  to  infeoff  %  Co. Litt, 
S.  before  a  certain  day^  and  A*  before  the  day  is  frofej/ed  a  monk*  »25.b.s.P. 
A.  may  enter  prefencly  into  the  land,  and  notwithftanding^  that  B. 

is  deraign*d  before  the  day^  yet  the  condition  (hall  not  be  revived. 
Perk.  S.  801. 

8.  So  if  t\ic  feoffee  wasfole  at  the  time  of  the  feoffment^  and  bjffore  Litt«S.357. 
the  day^  or  the  condition  performed,  he  takes  a  tuife  ice.    f\;rk.  ^^^^^^ 

S*  80I.  andhisheift 

may  enter 
prefently,  becaufc  ihe  wIU  be  intiticd  to  dower  after  the  death  of  her  huflMmd.  Co.  Litt.  2^  i.  a. 

t>.  P.    ■     And  tho*  (he  dies  htit  re  the  huiband  lo  m  this  poilibility^  took  no  effc^  yet  cbe  fcoifor  m.y 

reenter.   Co.  Litt.  221.  b. loRep.  49.  hVSi  ?•  and  fays  the  reaibn  is,  thatihe  Iaw  has  priuu^ 

regard  to  the  original  and  fuadaacnul  caufe*  *        ^ 

A  dlucr* 
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TheicafoB  q.  A  JiViffity  is  to  be  obierved  beiwein  a  MfoBiRty  fir  a  timt  m 
« uJdetS  '*'  P^^  rf  '*'  /^?^'»  *«^  ^^  *•  P*^^  «^  ^^'  /'#''•    Co.  Litt. 

fayi,  imtne*  1^2 1*  D* 

4iaidy  by 

Che  diftbility  of  the  feofice  the  condition  U  hrokeiit  And  the  feoffor  nty  ^iter;  hot  it  it  aotfo  hf  the 

4iCibiIity  of  the  feofibr  or  hit  heir»»  for  if  they  pCTfomi  the  condition  within  *  the  time  it  it  fuffiocot, 

for  thtt  they  mty  at  any  time  peifbrm  the  condition  before  the  day  \  ib  it  is  if  the  feoAbr  enter  imto  r§^ 

fig  otif  and  before  the  day  is  dermgnedf  he  may  pexfbrm  the  goaditiop  |br  the  cauie  above  mendOMd  ) 

et  fie  de  fimtlibus.    Co. Utt.  mi.  b.  m.  a. 

♦[»sJ 

to.  If  a  man  makes  zfiiffmini  in  fee^  upon  condition  ibat  ^ibg 
ft^fftr  §r  his  heirs  p^j  lOO  L  htfwe  /tub  a  day  icc^    The  Uoffir 
rtefori  tbi  day']  itmmts  treafon^  and  is  attainted  and  executed^  now 
18  there  a  di&bility  on  die  part  of  the  feoffor,  for  he  bath  no  heir  ; 
but  if  the  heir  be  reftered  before  the  day  he  may  perform  the  con- 
dition, as  it  was  refolved  Tnn.  i8  £liz»  C,  B,  in  Sir  Thomas  TViafs 
r,  which  lord  Coke  fays  he  heard  and  obferved;  otherwiie  it  i^ 
fuch  a  diiability  had  grown  on  the  part  of  the  feofiee,    Co«  Litt. 
aai.  b, 

0.  f ,  te*  If*  If  ^c  f^ff^^  <*'  ^^i/^4  ^^  ^^^  ^'^  bimfelf  in  aftatute 
Ibived  per  ftaple,  or  merchant,  er  recognizancej  or  tabes  fvife^  this  is  no  dif- 
^  ^^* .  abUity  in  bins  becaufe  during  the  difleifin  the  land  is  not  charged 
Mi£  4I  *  therewith,  neither  is  the  land  in  the  bands  of  the  difleifor  &S1I0 
JB41  Elie.  thereunto.  And  in  that  cafe,  if  the  wife  dies,  or  the  conufee  ret 
^:^^-  ItsSes  the  ftatute  or  recognizance,  and  after  the  difleifee  enters 
siWinnhii^  there  is  no  difability  at  all,  becaufe  the  land  was  never  durged 
ton*t  caie.  therewith,  and  therefore  in  that  cafe  the  feoflTee  may  enter  and  per- 
""^Ii"^  form  the  condition  in  die  fame  plight  and  freedom  as  it  was  con* 
Vh'Jt's!?.  veyed  unto  him.    Ca  Litt.  aaa.  a* 

lewVd/ 

Comb.  199.      12.  Where  zfierfinal  noticed  neceflaiy,  and  the  plaintiff*  by  his 


iffi 


S.  C.  but     a^  in  abfconding  had  prevented  it,  fo  diat  it  could  not  be  given,  thq 
MTi^mar   ^^'^^^^  ^"^  ^^^  bound  to  feek  die  plaintiff  to  give  notice*  i  Salk* 
'^  '  214.  Pafch.  6  W.  3.  B.  R«    Nurfc  v.  Frampton* 


(C.  c)  IFBae  (hall  be  a  Difability. 

Br*  Condi*  [j,  T  F  zjlronger  recovers  by  real  aAion  againft  feoffee  upon  con* 
dtttS^ C*^*  ^^^'^  '*  r£-iif/i^;  this  is  no  difability  of  die  feoflFce  before 

!L— Fitsh.  execution  fuedy  for  perhaps  he  will  not  fue  execution.    44  E.  3, 

Zntre  con-   q,  b.1 

aeabfeipl. 

53.  citn  fifth*  44  £•  3*  S.  S.  €.■■     ■  See  (A.  t)  pL  }.  and  the  notes  there. 

Br.  Condi.  [2.  But  if  he  that  recovers  fues  execution^  or  enters  upon  the 
dc?s!^cf*  feoffee,  die  condition  is  broke,  for  he  is  difiibled.  44  Ed,  3.  9.  U] 

£ntre  congeabki  pL  33.  dtn  Paich.  44  E.  3.  S.  S.  C« 

Br.  Condi.  [3.  Se  if  after  fuch  recovery  the  feoffee  mates  a  re^feoffinent^  and 
dtcs  s^^c.*^  after  he  that  recovers  enters  Upon  nim^  or  fues  execution^  now  the 
i— .Fitsb.  condition  4s  broke,  and  die  feofibr  may  re*entec«   44  £d.  3.  9.  h.] 

feabccott^* 

■uble,  ciiM  P«£pb.  44 1. 3. 5.  Sf  C* 

[4.  If 


CottHitlon^  ^zs 

[4«  If  an  annuity  be  granted  till  he  is  promdttd  to  a  beneficcy  if  Br.  Annu«» 
the  granUi  tahs  a  wife^  die  annuity  is  determined^  bec^ufe  by  the  7*  P^-  '^- 
marriage  he  is  diCibled,  &lexnon  cogit  inutiles  fcilicetj  toproiFer^^" 
}t  to  bim.    7  H.  4,  i6.] 

5»  In  debt  A.  was  bound  toB.  hy  ^bUgation  in  100  It  upon  con- 
dition dut  if  tbi  faid  A.  after  tbe  death  rf  his  father^  and  within 
three  months  after^  madeft^cient  ejlate  in  fuch  land  t9  afenuy  that 
then  &Cf   The  obligor  him(eif  married  the  feme  \  this  is  clearly  a  r  ^g  -i 
forfeiture  of  the  obhgation.    Contra  if  the  obligee  bad  married  her.  ^ 
Br,  Conditions,  pL  127.  cites  4.  H.  7.  3. 

6.  He,  who  is  bound  to  carry  m  corn^  cannot  fay  that  be  has  no 
tart.    Br.  Barre,  pl«  in*  cites  ip  H.  7,  9.  per  Keble* 

7.'  So  where  a  man  is  bound  to  mow  my  grafs^  it  is  qo  plea  diat  he 
bas  mfipbe.    Ibid« 


•r{D»  c)    What  Thing  will  excufe  the  Penalty  Of  the  s^ Tit, 

Obligation  only.  JJT^Tko' 

Aas  of  tbe  Obligee.  ^^^- ^ 

(D)&c. 

f  I.  TF'Ac  evndition  be  to  pay  afmall  fum^  and  the  obligee  refufcs  it  •  Br.  Touti 

*  at  the  day/,  this  faves  the  penalty,  but  he  ought  to  paiy  the  TcmpsPiift. 

jinaU  film  notwitbftanding,    *ao£.  4.  i.  b,  dubitatur.    22  £.  ^^]l^|][f^ 

4*  26«]  The  fiun 

mentioned 
SB  the  condilioB  if  not  M  by  the  t«n<fer  and  refufal,  not  only  becaoic  it  is  a  dqty  and  parcel  of  the 
eUigation,  and  tfaerefora  it  not  loft  by  tbe  lender  and  ic£ufa(,  bat  alfo  for  that  the  obligee  has  rtmed/ 
^  law  tor  tbe  iame.    Oo.  Litt.  207.  a. 

[2.  So  it  is,  though  there  be  ^  place  limited  for  payment^  and  die  t  Br.Con- 
©bligee  refufcs  it.  D-  3.  4.  Mar.  150.  84.  Contra  22  E,  4,  26.  JfJ^^^^  f* 
Contra  t  7  H,  4. 18.]  s.  *c 

Br.  TotttB 
Temps  Pnfty  pi.  35.  citet  5  H.  4*  tS.  S.  P.  [but  it  feema  mifprinted  and  flieold  be  7  H.  4.  iS.  ay  ia 
%oVi^  and  fo  are  the  o^er  cditiom.  ]     ■        Br.  Tender  and  refufal',  pi.  6.  cites  S.  C.  [but  die  point  «f 
fhe  penalty  being  faved  docs  not  clearly  appear  in  either  of  the  two  laft  books.] 

3*  In  debt,  if  the  defendant  be  bound  to  the  plaintifF  in  20  A  t$ 
fay  .10  L  fuch  a  day^  and  the  defendant  tenders  it  at  the  day^  and  he 
receives  part^  and  of  the  rejl  he  refpites  the  receipt  thereof  till  agree^' 
ment  be  made  between  them ;  and  after  the  plaintiff  at  another  day  re» 
quired  payment^  and  he  refufed^  yet  the  defendant  ihall  not  forfeit 
the  penalty,  for  this  is  foved  by  the  iirft  offer.  Br.  Conditions^ 
pi.  145.  cites  7  £.  4«  3, 

4.  Where  an  obligation  is  made,  and  afterwards  a  defeafance  is    • 
made  thereof  if  he  pays  a  lejfer  fum  ice.  tnere  by  a  tender  of  the 
lefler  fum  the  obligor  is  difcharged  of  all;  but  otherwife  it  is  of  an 
obligation  with  a  condition  to  pay  a  lefler  fum*  CrOt  £•  755.  pL  i6. 

fifSxt  4}  £li^  C,  Bt    Co(ton  Vt  Clifton. 


(E.cO  Per- 
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(E.  c)    Perfornid.    At  what  T/W  it  (hall  be,  ifnt^ 
\or  an  uncertain^  l^itne  be  limited.    And  what  not. 

Br-  Obliga-  [i,  T  F  the  Condition  be  to  pay  when  he  comes  to  his  houfe^  it  (haB 
eftei^M)  E?"  ^^  P^^^  when  he  comes  there,  and  not  before.  20  E.  4..  18.  j 

.4.  17,  s.  c. 

and  after  the  words  (when  he  comes  to  his  heiife)  the  condition  went  OHf  vit.  tini  at  Mifhaelmat  5  /• 
And  at  St  Andrew'*  day  then  next  fallowing  5/.  JLnd  at  Chrifbnas  then  next,  &:c.  5/*  Brian  *  faid,  that 
as  to  the  words  (and  5/.  at  Michaelmas,  Ac.  then  next  foDowing)  h*  Jbnll p<y  it  nt  tht  ntxt  Mi'- 
ibae'».asy  Sec.  after  the  making  the  obligation  by  rtufon  of  thofe  «i>ords  (then  nrxt  foUow'mg ;)  for  bati 
th-'f^  words  been  omitted  the  payment  fhould  be  at  the  Michaelmas  nest  after  the  coming  to  IU9  houfej 
^uod  tota  curia  conceflit. 

]f  a  man  be  bound  in  aol.  that  if  be  goes  to  Reme  tbat  tbe  Mgation  fjoU  he  tfid^  tr  if  he  mft'.fk 
the  •hligee^  &c  in  this  cafe  he  (hall  have  all  his  life  to  do  it.  Br.  Conditions,  pi.  14.  cites  33  H.  6. 
4^..._— But  Brook  iayt,  ^u^re  inde  and  fee  T.  9  £.  4.  ift.  that  n^  re^uefi  bejbnil  dt  it  immndi'* 
sfely*    lb:4. 

2.  The  condition  is,  that !/  goods  are  ejlolned  thai  then  hefiall 
fatisfy^  that  is,  as  foon  as  the  goods  are  efloigned.  Br.  Conditions^ 
pi.  14.  cites  33  H.  6. 47. 


(F.  c)  [Performed.^  How,  \and  when.  Tbe  Time 
r«i.  449.  /  fiQf  ieing  certainly  fixed.  And  ivbere  a  Refufal  or 
^""^^"^^      Acceptance  fioall  be  peremptory  .'\ 

s.  C.  cited  [!•  T^  1 9  EIlz.  354.  32.  A  fine  levied  by  Edward  Barrowes  tw 
per  Cur.  8  .-I-'*  Anthony  Barrowes  to  the  ufes  in  an  indenture^  where 
Kcp.^9a^b.  .^^j  zprovtfoy  if  Edward  Barrowes  pays  or  tenders  20/.  during  hif 
ciud  Cio.  lif^  ot  the  Pontjione  in  the  church  of  S.  to  Anthony^  that  it/hwld  be* 
S.  298.  pi.  to  the  ufe  of  Edward  in  fee  j  by  three  juftices  a  tender  of  the  faid 
biro^-^*  fum  at  the  faid  place  is  void,  if  he  gives  not  notice  to  Anthony, 
s.  c.  cicrd»  that  he  or  his  deputy  may  be  there  to  receive  it,  becaufe  no  day 
iiig  aBuift.  certain  was  appointed.} 

HV 

S.  C.  cited  3  ^ulft.  366.  Arg  ■       ■     S.  C.  cited  Arg.  Palm.  4  34.-      ■     S.  C.  cHed  per  Cur.  13  Rep. 

>..  Ce.  Litt.  111.  a.  S. P.  and  cites  S.  C.  ■  Cart.  93.  Arg.  cites  S.  C.  Mo.  6;!^ 

pi.  83*;.  Trin.  4s  Eliz.  in  Cane,  lady  Burgh's  cafe,  alias.  Burgh  y.  AVilliam,  S.  P.  heU  accordingly  by  * 

the  tud^es  of  Serjeant's  inn  in  Chancery^lanc,  on  a  reference  by  the  lord  chancellor,  and  lb  oeitzfied 

by  tncm. 

Where  an  efiate  is  vefled  f  e  he  devefed  hy  tb*  tender  of  any  funx  to  any  one,  and  no  time  is  lunited  \ 
in  this  cafe  the  tenderer  muft  give  notice.     Jenk.  325.  in  N.arg.  of  pi.  39. 

So  where  ao  obligation  is  conditioned  to  fay  money  at  any  time  during  bit  life  at  a  place  certain^  tbe 
cbUgor  mttft  give  the  obligee  notice  on  what  day  he  will  pay  it  j  but  in  thi^t  cafe  as  well  as  in  tbe  cafe. 
of  a  feolFment  as  above,  if  at  any  time  tbe  ttligor  or  feoffor  -meets  the  oblige:  or  feoffee  at  tbe  place,  hc^ 
in^y  tender  the  money.    Co.  Lite.  2  ii.a.  'S.  F.  as  to  an  obligation,  Cro.  £.  14.  pi.  x.  per  Cu^ 

Fafch.  25EUS.C.B. 

Br.  Condi-  [2*  Where  a  condition  hy  the  expofttion  of  the  law  is  to  heter^ 
^^1*^]q^' formed  upon  demand^  yet  he  fliall  hav«  a  rtafmabU  time  lo  perfomx 
buthecug'ht  it  after  demand.     15  £d«  4.  30. J 

to  do  it  in  as  ^ 

htxx.  time  as  be  can.«— -(K.  b)  pi.  4t  S*  C* 

[3.  [AnJj 


f 3.  [yfnd]  Where  it  is  to  be  performed  in  a  reafonable  time  after 
demand,  by  the  expofition  of  law^  if  upon  demand  he  refufes^  the 
condition  is  broke,  although  he  performs  it  after  within  fuch  reafon^ 
ahle  time  as  would  have  been  a  good  performance,  if  there  had  been 
no  refii&l.     15  Ed.  4.  30.] 

[4.  So  if  the  condition  be  to  do  a  thing  at  a  day  which  JhaUbi 
cjfigmd^  if  he  does  not  perform  it  at  the  day  aifigned,  he  cannot 
perform  it  after.     18  E.  4.  15.] 

[5.  If  the  condition  be,  that  there  fliall  be  2l  contrail  upon  fJ^fBr.Coa- 
liking  or  dijliking  upon  the  view  [if  he]  once  likes  or  diflikes,  he  I'^^dtM^ 
cannot  alter  itj  for  otherways  there  would  be  no  end ;  but  other-  s.  c.and 
tuays  it  is  ♦  where  a  day  is  /i;«/W,' there  if  he  likes  or  diflikes  before  aifo  «4  H. 
the  day,  yet  he  may  alter  it  at  the  day.     f  46  E.  3.  5.  b.   14  H.  ll^^^^" 
8.  23.  b  J  ry !l 

Fiuh.  H.  Dett.  pi.  133.  dies  S.  C. 

♦[228  J 

(G.  c)  [Performance.]   What  will  excufe  the  Per- 
formance of  a  Condition. 
Jl^s  oj  God. 
[And  how  he  fhall  perform  it  afterwards.] 

[r.   jyEgularly^  if  a  condition,  which  was  poflible  at  the  making  c:^.  Litt.  ^ 

^  thereof,  becomes  impoiSble  by  the  aft  of  God,  the  obliga-  *'^?;*'r 'S^ 
tion  IS  oifcharged.  J  „ent  be 

made  upon 
conditton  chat  the  fcofice  fliall  g6  to  Rome,&c.  and  he  diet  in  the  voyage,  I  may  rt-entery  becaufe  tlie 
condition  is  not  performM.    Br.  Conditioni,  p].  55.  cites  19  H.  6.  67. 73*  76.  per  Pafton.        >.    See 
pi,  8.  and  the  notes  there.     ■        See  (1.  c)  pi.  i.  S«  P. 

[2.  If  a  man  be  let  to  mainprizt^  it  is  a  good  plea  at  die  day  #/y,g)  ^^ 
when  the  manucaptors  ought  to  have  the  body  &c.  for  the  manu-  3.  s.  c. 


je  averred  by  the  manucaptors,  but  it  ought  to  come  in  by  return  ^condition, 
the  JbrriJ' upon  a  capias  againft  him  and  the  manucaptors.]  m** «*.*** 

fore  fuch  a 
day.  If  A.  dies  befc.r:  the  day,  &c.  the  bond  Is  faved.  Arg.  Palni.  514.  cites  31  H.  6.  Bar.  pi.  60.—— 
Condition,  chat  J.  S.  (hall  bring  furecies^and  J.  S.  dies,  the  bond  is  difcharged.  Ibid,  cites  15  H.  7.»« 

[3.  But  it  is  clear  by  tbefe  books,  that  bis  death  excufes  the  ma-  Cro.E.  199. 
nucaptors,  Mich.  32,  33.  El.  B.  R.  between  Warter  plaintifF,  jj'|^  ^f^^'* 
and  Perry  and  Spring  defendants,  per  Curiam.]  court  held  it 

no  pica  that 
tbcffincipal  was  dead  the  day  of  judgment  gWen;  becaufe  it  goes  In  avoiding  the  judgment,  and 
pTowi  it  to  be  erroneous,  which  cannot  be  avovJed  but  by  error  j  but  that  they  might  plead  the  drarh 
of  the  defendant  before  the  fci.  fa.  and  after  the  judgment,  for  then  they  could  not  bring  in  theb^dy  ; 
but  tffccrwand-i  the  [lea  was  received,  becaufe  they  cannot  have  a  wr.t  of  error  to  reverie  the  jud^m  n:^ 
—1  Le.  101.  pi.  125.  S.  C.  fays  it  was  ruled,  that  the  defendant  ihould  be  fworu  that  the  pba 
ms  trae:*— See  t'.t*  Bail.  (V]  ptc  t%»tum.«>«^ 

[4-  If 


^ 


•FttdtAf-  [4'^^"  ^iiS  with  Bk  U  ghi  Aim  iigbt  marh^  to  feHfi  hwi 
Use,  jX.  lox.  thru  yiars^  ami  becaitic  he  hatfa  not  the  moaejr  ready,  in  fureij  ^ 
^?»  B^  P^'"^^  ^  r/j/i^  bim  of  lands  in  fee\  upon  condition,  to  conttnue 
^ditiom,  ^'^  ^^  ^S^^  marks  are  paiJ^  &c.  and  after  A*  digs  within  thru 

SLio6.cite»w«ri/  after  this  ^reement,  yet  bis  death  fliall  not  excufe  the  pay 
•  C.  «ad    itient  of  the  eight  marks )  for  the  heir  cannot  enter  before  payment 
Jl^^diT    *creof|  or  raiung  thereof  out  of  the  land.    %i  £«  3,  i  j|  b*  ♦  21 

payment  of  Aiu  FL  Io*J 

SI.  to  B. 

•D  hh  takiBg  A.  to  be  lut  tpprentice  for  3  yt»n\  ind  A.  died  withM  3  weda,  yet  6ie  keir  of  A;  ciQ* 

»ot  enter  till  the  81.  is  paid,  but  after  the  money  !•  kiM  be  in<y>  Brooke  Cip,  ^uod  noti ;  ftr  ibe 

eoadatioB  on  tbc  feofi'mcnt  »as  only  for  the  8  U  «ad  nocbr  iftftru^ing  A*gfc  1 .  *^tflf.  Afite,  pL  S30« 

Iftft9)  cicet  S*  C> 
aag  ]  . 

Kon*  R«p.       fS-  If  A.  nepers  a  debt  agatnft  B.  in  Banco,  atid  B.  hrings  'a 
j»9-  pi-  36.  writ  rfirrory  and  finds  manucaptors  to  pfofecute  with  efied^  an 
t^""^^'^  after  dies  before  the  *  return  rfthewriti    This  aS  of  God  w  fi  cx- 
^^^^^  cufe  the  manucaptors.    Hilh  13  Jac*  B.  R*  between  Sir  Tbo.  Mid- 
«rc?i^dUi  dl«ton^  and  Twini^  per  Curiam.] 

i:ufa.  a* 

j^infl  the  ball,  the  eovtt  thought  that  the  plea  was  not  gttod^  and  jodgment  wat  fhwn  Ibr  ihi  plMdlT 

accordingly  again/t  the  manncapton. 

See  tit.  Bail,     ^g,  ff  a  man  becomes  bail  for  another  in  an  a^oni  and  after  the 

Lc.  and    plointiff' recovers  againji  the  principal^  and  the  capias  againfi  bim  is 

the  notes     returned  ncH  eji  inventus^  and  this  is  filed%  and  after  the  principal 

«^uc*         dies  befope  anf  fcire  facias  fued  againft  the  bail  \  yet  this  ibaU  not 

excufe  the  bail»  in  as  much  as  he  died  after  the  jcapias  returned 

and  filed;  (yet  it  feems,  that  after -this,  and  before  die  return  0/ 

the4cire  focias,  the  bail  is  excufed  de  gratia)  by  bringing  him  in.) 

Trin.  5  Jac.  B.  R*  between  limberljy  andBoothe^  adjudged  upc^ 

demurrer.] 

feetit.Eaii.      [7«  But,  othertmfe  it  had  been  if  he  had  £ed  before  a  capias  re» 

(C)  pi.  2.    turned  or  filed.    Trin.  5.  Jac.  B.  R«  agreed  per  Curiam  Mich. 

2  Car.  between  Calf  and  others  plaintiffiy  and  Davies  defendant^ 

adjudged  upon  demurrer,  in  as  much  as  it  was  not  averred  bj  the 

pUiintiffin  the  fcire  facia  i  againft  the  bail)  that  there  was  a  capias 

returned  againd  the  principal  before  bis  deatb,  which  ought  top 

come  in  of  his  part,  and  then  was  cited  by  juftice  Jones,  43  £li«. 

B.  R.  between  Hobbes  and  Doncajler^  adjudged,  that  the  death  of 

the  principal  before  the  return  of  the  capias  difcharges  the  baiL] 

iraeondi-       [8.  If  a  man  covenants  to  do  a  certain  thing,  bihre  a  certain 

TvA^^'  //W,  though  it  becomes  impoiBble  by  the  a£l  of  God,  this  Ihali 

time  of  die  n^t  excufe  him,  in  as  much  as  he  }x»sioL  bound  bin^elfprecijetf  to 

inaldng  it,    do  it.  J 

as  CO  infeofF 

1.  S.  and  afterwards  It  becoffles  impoflible  by  the  ad  of  Cod,  or  of  J.  S.     As  if  J.  S.  diet  or  eaten 

mto  religion  by  the  da>«  the  obligation  is  faved  by  the  eoilditioo«  Br.  ObiigatiooApL  4^  citei  »  Si  4.  #• 

by  tht-jttiUcet.        «       Co.  Litt.  206.  a. 

[9.  If  a  man}  for  a  cerndn  confideratlon  given  by  A«  afiumes 

to  deliver  to  A.  certain  goods  in  London  \  though  he  sUter  puts  the 

goods  into  a  beat  to  carry  to  London  accordingly,  and  in  going  the 

boat  is  overtunjed by  tbo  violence  offhe  tempe/f  mi  watery  yet  this 

5  fliaH   . 


S.C.  the 
iptes  there. 


ConMtlon.  229 

fliaU  not  excufe  him  ifi  an  afiion  upon  the  cafe  upon  this  promifet 
Tr.  32  El,  B.  R.  between  Tomfon  and  Miles^  per  Curiam.] 

[lO.  If  a  man  covenants  to  build  an  boufe  brfonfuch  aiay^  and 
liter  the  flagut  is  then  before  the  day^  and,  continues  there  till  after 
the  daj^  diis  (hall  excufe  nim  from  the  breach  of  the  covenant,  fos 
the  not  doing  thereof  before  the  da j^  for  the  law  will  not  compel  a 
man  to  venture  his  life  for  it|  but  he  may  do  it  after.  H.  8.  Jac« 
'B.  R«  between  Lawrence  and  Twentiman,  per  Curiam.] 

[il*  If  the  condition  con^s  of  two  parts  in  the  disjunctive^  fnCio.K.3jit. 
which  the  party  hath  an  eIe£lion  which  of  them  to  perform,  091^  P**  5*  7"°* 
both  pojphle  at  the  time  of  the  making  the  condition,  and  one  be-  b^r.^Essm 
comes  unpoffible  afterwards  by  the  9&  of  God.  This  (hall  ex-  T/utightcr 
cu(e  the  performance  of  that  and  the  other  alfo,  for  otherwife  his  ^-  ^:  .^ 
eleffion  (hould  be  taken  away  by  the  zSt  of  God.    Co.  5.  Laugh-  ^^[^  ^ 

ton  22.]  one  R. 

aliened  hi* 
Wife*!  bodf ;  If  tben  during  licr  life  he  pnithaied  other  bndf  of  as  good  dde  and  annnai  value  Co  hit 
«rif»y  and  her  heirs  i  or  do,  or  ihall  leave  her  by  hit  lail  will,  fo  much  in  Talae,  by  making  her  exc* 
cvtriz,  or  in  a  legacy,  that  tben,  &c.  R.  alienM  the  land.  The  iHfe  died,  leaving  R.  who  neither  ia 
Jicr  life  tJmc^  or  fincc  her  death  porchafed  other  lands ;  all  *  the  juilicea  refotved  that  the  ohligatioa 
WM  BPt  forleiCed  $  for  the  condicion  it  esprefa,  that  R.  pcrfom  it  at  any  time  during  his  life,  and  tbt 
impoflibility  thereof,  being  by  the  a^  of  God,  fliaU  not  turn  the  obligor  to  any  prejudice.  So  at  now 
being  prevented  of  part  of  the  time,  he  is  dlfcharged  from  performing  it.  But  %vben  the  laic  apf>t,inn 
m  mam  tiau  fiaa  thing  eiMring  bis  life  he  ought  at  his  peril  to  perform  it,  or  otherwiie  his  obligation 
is  forfeited.  And  when  One  has  ele&on  to  do  one  thing  or  another  before  a  certain  time,  and  by  the 
i&  of  God  it  is  become  impoflible  to  perform  the  one,  the  law  will  privilege  him  from  the  other,  that 
he  fhall  net  forfeit  hu  obligition  by  the  non-performance  thereof.  But  Gawdy  conceived  that  the  ob* 
Cgaiion  was  not  forfeited,  but  that  R.  ought  daring  his  lile  to  purchafe  lands  to  his  wife's  heir,  or 
«cbenrife  the  obligatioo  will  be  forfeited  \  but  the  other  jufUces  were  e  contra  in  that  point;  and  judg* 
ment  for  the  defendant  Mo.  357.  pL  485.  £aton*s  cafe.  S.  C.  adjudg*d  for  the  defendant  j  be- 
caofe  the  condition  of  the  obligation,  was  for  the  benefit  of  the  obligor,  to  give  him  ele^on  to 
porchafc  other  land,  or  to  leave  money,  or  goods ;  which  cle^fcion  he  is  prevented  of  by  the  death 
•f  bis  wife,  w^chis  the  ad  of  Cod,  and  fo  in  law  a  difcharge  of  part  of  the  condition,  and  tben  the 
whole  condition,  and  •obligation  is  difchatged.  Poph.  98.  S.  C.  but  is  only  ftated  there. 

■  S.  C.  cited  Palm.  515,  5x6.  Arg.  S.  C.  cited  Arg.  Mod.  265.  S.  C.  cited 

1  Jo.  96.  per  Cur.— •3  Mod.  233.  Arg.  cites  S.  C.  and  fays  it  wu  infiflcd  that  the  whole  in- 
tent of  the  condicion  was  to  provide  a  fecurity  for  the  wife,  tn  that  die  dying  before  R.  the  non-per« 
Ibrmancc  could  hurt  no  body,  there  being  no  manner  of  neceiiity  that  any  thing  (hould  be  done  in  or- 
der cd  it  after  her  deceafc.  i  Salk.  170.  pL  ».  the  ground  of  Laughter's  cafe  was  den'ed  to  be 
ttoiverfal.— S.  C.  cited  by  Powell,  J.  Lutw.  694.  Trin.  9  W.  3.  and  faid,  that  Laughter's  cafe  la 
good  law,  but  the  leafon  thereof  given  m  5  Rep.  has  been  denied.  And  Treby,  Ch.  J.  laid  that  Dol- 
bcn,  J«  had  infbnned  him,  that  the  reafon  of  Laughter's  cafe  had  been  denied  in  a  cafe  when  feint  Joha 
was  Ch.  J.  of  C.  B.  and  that  %  of  the  judges  in  that  cafe,  had  fpoke  with  a  of  the  judges  in  Laughter*! 
'die,  who  affirmed  to  them  that  no  iuch  reafon  was  given  for  the  refolution  in  Laughter^  calc.«— >id. 
Ra>m.  Rep.  180.  Treby.  Ch.  J.,  cited  the  affirmation  of  feint- John  as  to  Laughter's  cafe,  yet  the 
whole  court  held  that  the  principal  caie  of  Laughter  was  good  law. 

♦  [  230  ) 

[  12.  [But]  if  a  condition  confifts  of  two  parts,  of  which  one  was  %  B'-  Con- 
nttpojjible  at  the  making  of  the  condition  to  be  performed,  he  ought  I'-^fiJj/**, 
to  perform  the  other,     f  21  £•  3.  3c.  Co.  5.  Laughton  22.J  k.  4*  29.  . 

s.  c— i^ 

And  the  performing  the  part  which  is  poffible.  is  fufficlent  ^  per  Popham  and  Clinch.  Cro.  £•  780.  in 
fU  14.  Mi^  4a  Bill.  B.  R.-— 

[13.  Js  if  the  condition  be  to  infeoff  /.  5*.  or  his  heirs^  when  be  •  g^  ^^^ 
comts  tofuch  flaety  he  is  bound  to  enfeoft' J.  S.  when  he  comes,  dirioos,  pi. 
bccaufe  the  other  is  not  polTible,  for  he  cannot  have  an  heir  during  47-  "ces 
his  life,  and  fo  he  bad  mt  any  ele£lion.     *  21  E.  3.  30.  Co.  5.  S.c  it's!?' 

Laughton  22.]  acconJini^y.' 

*^5  Rc;>«  1 1  a.  a.  S.  C.  cited  pfr  Curiam. 

[i+.  If 


.A^  mm  » 


BrawnL  79»  [i^f.,  tf  a  Condition  of  an  obligation  be  U  mah  mH  ajturcnue  4f 
^.^j^^trcrtain  lands 'f«  tht  Mgeedndhh  hiirsj  and  aftef  the  SCgee  diesf 
tfipi^tiff.yct  he  ought  to  mike  the  afluranceto  his  heirs  j  for  this  copulative, 

and  his  heirs,  (hall  have  ^  the  (ignification  of  a  disjunStlve*    Trin* 

40  El.  B.  between  Horn  and  Afaj^  adjudged.J 
^*-^'  ^ '    [15.  If  the  conditiqfl'of  an  obligation  be  to  enfioff  two  beforg 
^^^1\  /tfc^  a  da^y  and  one  ^es  before  the  day^  yet  he  ougHt  to  enfeoff  the 
Bro^LTi.'odicr.    Trill,  40./ EL  B.  in  the  laid  cafe  of  Iiorn  and  May^  ad- 
7a.s.c.    judged.] 

4Mf  not  appear.— —Br.  CoiMH^ont,  p).  i«t*  c*^  H  H«  7*  3*  P^  J^9  ^^^  *"  ^'^h  cafe  be  *  nay 

kfeuffthe  other.  *  [All  the  editions  of  Bn>oke  are  (may)  but  the  vear-beok  is  (iltall) 

iafteff.]^ Bendl.  35.  t>I'  56.  Pafch.  4  E.  6.  S.  P.  held  e  eontra  hy  Moontague  Ch.  J.  or  C.  B. 

ni  beiaia  that  this  was  Weftoo  Browne's  cafe,  bttC  citts  Utt.  Tit.  £ftatei>  that  othorwiTe  it  is  of 
lisofliiient  opoo  coo^tioii* 


Jo.  171.  pT.  II 16.  If  the  condition  of  an  obligation  be»  that  whereas  a  mar* 
B  ^***s  c  "*S^  ^^  intended  between  A.  and  B.  if  the  fitid  marriage  takes  ef-^ 
gJoNed  xTMifi^y  ond  if  B.  the  wifefurvives  A.  and  dees  not  receive  300  /#  ^yf» 
vace^that  By  his  willy  ory  by  the  cuflom  of  London^  within  three  months  after 
^if  ^b!r^^  *A/  death  of  A  that  then  if  the  obligor  pays  to  B*  or  her  exumtws 
fcarrM;  for  *50o/.  within  fix  months  after,  the*  obli|atton  fliall  be  void.  And 
thecondi-  after  the  marriage  takes  efFefl,  and  B.  lurvivcs  A.  and  dies  witliiii 
tfanisin  the  ^^^^  months,  without  receiving  any  thing  of  the  (aid  300 1.  by  the 
t'^u^I**  will  of  A.  or  Igr  the  cuftom  of  London ;  it  fecms  the  death  of  B. 
contingen-  within  the  three  months  (hall  not  excufe  the  obligor  to  pay  the  500 1. 
cy»Tia.  that(Q  ^^  executors  of  B.  becaufe  it  is  not  any  disjundlve  condition,  of 
ri^ takes  which  the  obligor  hath  any  ele^iion  to  do  the  one  or  the  other, 
cflfea^  and  But  the  condition  is,  that  if  a  ftranger  does  not  pay  fo  much  within 
thefaid  B.  ^  tiipe,  that  he  himfelf  will  pay  another  fum ;  fo  that  the  death  of 
^^Je'xooll  '*'  P^'^^y  ^**  "  ^^  receive  from  the  flranger  ihall  not  excufe  the 
^thin%  *  obligor.    Trin.  3.  Car.  between  Wood  and. .  .  .] 

years  attcr 

his  death,  either  by  Ms  wiU,  or  by  the  cuftom  of  London*  and  the  faid  B.  dying  wTthm  the  faid  % 
years,  making  it  become  impoilible  by  the  ad  of  God,  that  this  part  ihoald  be  peHbrraM,  thcictorc 
the  obligor  is  n«t  bound  to  perform  the  other  part.— — — Pahn.  513.  S.  C.  and  at  firft  jjuftices  were 


JO  nave  10  jnu^.**  »«*  **^»   •  /  *  »>'  *'-•«■••  -  —  .  >  — —  - —  — —  — — — — .—  .-...«..  ^j  .-.w^  ^v». 

counfcl  for  the  plaintiff )  is  not  law,  viz.  tji at  where  it  is  in  ele«ion  of  the  ftranger,  that  there, 
though  part  becomes  impoffiWe  by  the  aft  ^  God,  the  condition  is  not  dtfcharged  5  for  it  is  d'fchar^ 
cd  by  the  common  cafe  of  bail  who  enter  into  recogniaance  to  pay,  or  that  the  principal  fliatl  lender 
himfelf  in  fuch  cafe  if  the  principal  dies  the  recognisance  is  f  [ncit]  forfeited.  Noy  anfwcred  that 
here  it'might  be  impofllble,  up  n  the  death  of  the  baron,  as  to  both  parts;  becauie  the haron  haa 
kft  nothing  by  his  w.ll,  and  perchance  the  c  is  nothing  left  for  the  feme  to  taka  by  the  cuftom,  and 
conieauently  tlic  obligation  foffcitcd  immediately.  But  per  Cur.  this  does  m>t  appear  the  ooe  way  or 
ike  other,  and  fo  is  out  of  the  cifc  j  whereupon  judgment  for  the  defendant  nifi,  &c« 
f  It  feems  the  word  [not]  is  omitted  by  ti  e  error  of  the  prcte. 

*  [  231  ] 

Tiris  c-fc  u  17.  There  is  a  diverfity  between  a  dihbiUty  and  an  impoJfibiRiyi 
Mich.  34  as  if  I  am  bound  to  prefent  J.  S.  before  Aiich*  (ic*  to  the  church  rfB. 
^btV%"a»e"  ond  J.  5.  in  the  mean  tiuie  marries^  yet  the  condition  is  not  dif^ 
clerk  on  thechargU    PaUn.  514,  515-  Arg.  cites  Fitzh*  Dette,  pi.  164, 

hond  the  pa- 

Bron  pleaded  the  clerk's  taking  a  w'fe  before  the  aroSdance,  and  that  fo  he  was  difabl^  to  take  the 
«hur€h  J  but  by  Hengham  the  patron  is  not  to  judge  of  this,  but'he  ought  W  hive  prefentcd  him  to 
iU  blihop,  who  ought  to  dema&U  if  he  was  convenablc  [capablej  or  Dot»  and  then  the  p||cron  had  beca 
tvit.     Fitth  Dettc,  pi.  164* 

4  18.  Where 


ConblM. 


231 


18.  Where  a  man  is  bcuftdyir  fi/  appearance  ofJV,  N.  inBanco^  Br.  Condi- 
thcrc  if  he  dies  hefrn  the  dayi  the  bond  is  fayed.     Cantra  if  he  be  ^'^^'tc.' 
langulfiing  in  prtfon.     Bf.  Conditions,'  pi.  150.  cites  8  E.  4.    12;  &  I!  p*  by 
^3.  per  Littleton.  Liuiecoo. 

igf.  There  is  a  diyeriity  Where  a  condition  l^ecomes  impoffible  by 
the  aCf  of  Gocly  &  death,  and  where  by  a  3^.  per/on  [or  Granger] 
and  where  by  the  obligor^  and  where  by  the  oHigee ;'  the  firft  and 
laft  are  fufEcient  excufes  of  fbtfeiture,  but  the  Id  is  not ;  for  int 
fuch  cafe  the  obligor  has  undertaken  tiiat  he  can  rule  and  governi 
the  ftranger;  and  rri  the  jd  cafe  it  is  hiS  oM^  aft.  See  Br.*  Con- 
dition, pi.  127;  cites  4H.  7.  7  J.  pef  Brian  Ch.  J. 

20.  Debt  upon  obl'rgadon  t  t|fe  defendant  faid,  that  it  is  indorfed 
tpon  condition,  tbat  tf  %  5.  contes  to  L,  before  fuch  a  feaji^  and 
hrings  two  fureties  with  him;  to  be  bound  fo  the  plaintiff' in  40  /.  that 
then  &c.  and  that  before  the  faidfeaft  J.  N.  died.  Judgment  &c. 
^d  ago6d  plea  per  tgt.  Cur.  And  as  to  the  time  before  the  fe^  it 
\%  not  material^  for  all  this  time,  is  the  defendant's,  for  if  he  does  it 
in  the  vigil  of  the  feaft  it  is  fufficient.  Br.  Conditions,  pt.  70. 
cites  15  H.  7.  2. 

21.  if  I  ttn  botfnd  Ky  t)ond  to  infeoff  the  obligee  at  Mich.  Jfnd  I 
He  before  ATteh,  my  executors  Jhall  not  be  charged  with  it ;  for  th^ 
Condition  is  become  impoffible  by  the  aft  of  God,  becaufe  the  land 
is  defcended  to  the  heir.    2  Le;  i  <;5.  pJ.  189.  19  Eliz.  B.  R.  p^;r  Cur. 

in  the  cafe  df  KingweN  v.  Chapman;  [  2U  l 

22.  In  debt,'  the  condition  reciting  that  there  were  ditrers  con   z  Le.  155. 
trovcrfies  betwixt  the  plaintiff  and  J.  K.  a  ftranger,  who  fubmitted  p^  »^9- 
themfeives  t&  the  award  of  J.  C.  the  defendant  bound  himfelf  in  chapmil,''* 
200/.  to  the  plaintiff,  that  J.  K*  Jhould  perform  the  award  on  his  h^eVxz, 
part.    The  arbitrator  awarded^  that  y,  K.  fhould pay  the  plaintiff  ^'^' ^^^ 
30  /.  vi%.  20  /.  at  Eajler^  and  10  L  at  Michaelmas  next.     The  dc-  ^'  ^'^  ^'^f 
rcndant  pleaded  pajrment  of  the  20  /•  at  Lalter,  and  that  /.  K.  died  i{\,  Bccauib 
bef7re  Mich.    All  the  juftices  held  that  the  obligation  was  forfeited,  the  fum 
but  no  judgment  was^  given  in  the  cafe,  becaufe  the  penalty  V'-as  ^^^^^^^J^ 
great  for  fo  fmall  a  duty.     Cro4  £.10    pK  6.  Mich.  24  &  25  Eliz.  a  duty  as 
C.  B.  Kingwell  v.  Knapmaii.  if  the  con- 

ditioo  uf  the 
bond  had  been  for  the  payment  of  it.  adly,  Becaufe  i  day  is  appointed  for  the  payment  of  it,  and 
t'ttet  10  H.  7.  iS.  3dly,  The  executors  cannot  perform  the  condition.  -  ■  ■  b.  C.  cited  per  Cur. 
Rajm.  41 5»  426.  Mich,  yi  Car.  1.  B.  R. 

13.  Hufband  bound  himfelf  in  a  bond  conditioned,  that  he  and 
his  wifey  iipon  the  reafonable  requefl  of  the  obligee,  Jhould  levy  a 
fine^  Sec*  The  requeft  was  made  when  the  wife  was  fick  and  could 
not  travail.  The  court  thought  it  not  a  reafonable  requeft  during 
her  ficknefs ;  and  if  fhe  is  excufed  the  baron  is  excufcd  alfo,  be- 
caufe  in  fuch  cafe  he  and  his  feme  cannot  levy  the  faid  fine,  and 
joint-KTonufance  is  intended  by  the  fatd  condition,  whereupon  iflfue 
was  taken  ou  die  ficknefs.  Mo.  124.  pi.  270.  Pafch.  a^Elis. 
Anon. 

24.  A.  covenants  tbat  B.  fliall  make  fuch  reafon^bU  ajfurancesy 
hx..  CO  D.  and  bis  heirs,  as  D.  or  his  heirs  Jhould  reafonably  devife  of 
require.    X>.  required  a  fine*    B.  came  before  the:  juftices  to  ac- 

VOI..V.  S  knowled^ 


knowle^e  it,  but  B.  was  non  compoSy  arid  tiejufticis  wouli-nottati 

the  conwance\  the  condition  is  not  broken,  the  words  being  general  | 

but  if  the  words  had  been  fpecial  to  acknowledge  a  fine  it  would  have 

been  otherwifc.    Le.  304.  pi.  432.  Mich.  32  Eliz.  C.  B.  Pctt  v. 

Callys. 

•A©.li4f7.      25.  The  condition  of  a  bond  was,  that  J.  5.  a  Jf  ranger,  Jhould 

Yl.  9.  \royf^and  to  an  award^  tf  it  be  made  before  the  laft  day  of  Augufi  next, 

^i^rf!c.  ^^*  ^^  ^/^^  award  Jhould  be  then  made,  then  he  Jhouul  come  into  the 

tiA  the  jttf-  porch  dftoe  Guildhall  in  Norwich,  the  7  Se^t.  and  there Jiay  two  hours^ 

ticcs  tfpon    fQ  ifg  arrefied  again  at  thefuit  of  the  obligee,  orfiouUpay  to  the  ob^ 

ti^^oii^  %''  '°'*  '"  that  porch  on  Mich,  day  next  after.     No  award  was 

coved  the    made  by  the  time,  and  J.  S.  the  Jl ranger,  who  was  to  perform  thefe 

plea  of  the  things,  died  [before  the  7  Sept,]  yet  it  was  adjudged,  that  the  money 

t*  sI^JkLc  ^"8^^  ^^  ^^  P^'^  ^^  Mich.    Mo.  357.  in  pi.  485.  cites  Mich,  34  ic 

i^e  time  of  35  EUz.  B.  R.  Crapp  v.  Field. 

hi$  being  to 

go  to  chcGoitdhall  porch  to  be  good  ;  becaufe  by  the  z6t  of  God  he  is  depr'vM  of  his  appearance,  and 
fo  his  bond  fived,  though  he  pays  not  the  tol.  for  he  had  clc^ion  to  do  the  our  or  the  other  ;  but 
they  would  advUc. 

a6.  Bond  to  pay  20  /.  before  the  ift  of  May,  or  marry  J.  S.  be- 
fore the  I  ft  of  Auguft,  if  J.  S.  dies  before  the  ift  of  Auguft,  yet 
the  bond  is  forfeited ;  per  Walmflcy.  Cro,  E.  864.  pi.  42.  Mich. 
4  j  &  44  Eliz.  C.  B.  in  cafe  of  More  and  Morecomhe. 

27.  If  a  condition  be,  that  if  the  mortgagor  or  his  heirs  pay  fucb 
a  dayy  &c.  and  he  dies  before  the  day  without  heir,  whereby  the  con- 
dition becomes  impofliMe  to  be  performed  by  the  aSt  of  God,  the 
eftate  of  the  mortgagee  is  hereby  become  abfolute.  Co.  Litt. 
206.  a. 

28.  A  bill  to  be  relieved  again4  a  bond  of  300  L  conditioned  to 
pay  15 1.  per  annum  during  the  plaintiff's  life;  but  the  ptaintiiF 
pretended,  that  the  faid  bond  was  for  the  performance  of  an  agree* 
ment  which  was  by  the  death  of  the  plaiiitifF  become  impoffible  to 

.    be  performed,  and  fo  the  bond  ought  to  be  difcharged.    Decreed 

the  plaintiff  to  pay  the  15 1,  per  annum,  and  arrears  with  damages. 

Chan.  Rep.  149.  27  Car.  i.  St.  Nicholas  v.  Harris. 

r  27'?  1       29-  1*^  debt  upon  a  bond  conditioned  to  give  fecuriiy  by  a. certain 

day  as  the  chamberlain  of  London  fhould  appoint,  defendant  pleaded 

that  there  was  no  chamberlain  of  London  at  the  day.     Adjudged 

on  demurrer  for  the  defendant.     Vent.  186.  HiU.  23  and  24  Car. 

2.  B.  R.  Sands  v.  Rudd. 

Kcb.  7^8,      3^*  ^^^  condition  of  a  bond  recited,  that  W,  was  indebted  to  the 

|.i.  2^'.  h\\1  plaintiff  in  70 /.  by  bond,  and  the  defendant  became  bound  with  him 

18  tc  29      that  he  Jhould  pay  the  money  on  or  befre  the  2yh  December,  or  that  the 

thcV  C.*  &'  dtfendant,  on  or  before  the  faid  25th  December^  Jhould  render  the  body 

per  Our.       of  IV,  fo  as  the  plaint! ff  might  declare  againji  him  in  the  cuftody  of 

here  is  in     the  officer  next  Hillary  term.     The  defendant  pleaded,  that  /fC 

<or^n"to'"  ^'^  M^^'^  '*^  ^5'*  ^^  December,  The  court  held  that  there  was 
j^ausuler'i  no  difference  betwte.i  this  cafe  and  that  o{  Laughter  v.  Ji4onoxy 
caie,andone  ^.  Rep.  21,  and  gavc  judgment  for  the  defendant,  qttod  qucrens  nil 
V^  ^''-m-  capiat  &c.  2  Jo.  9i,  96.  Mich.  29  Car.  2.  B.  R,  Warfler  v- 
.ottblclhc  White.  * 


Condition*  233 

It^nA  U  favrd  ;  ct  adjomatur.  Ibid.  761.  pi.  4^  Pafch.  59  Car.  2.  B.  R.  the  court  incli-'  j 

ftrong'y  that  the     efendant  wis  excufed  by  the  death  of  W.  fed  aljornatur Ibid.  770.  pi.  9. 

Trip.  29  C<ir.  2.B.  R.  adjudged  for  the  defcndmt;  nlfi .  2  Mod.  201,  202.  Arg.  ci.cs  S.  J.   L  Jt 

ftatei  it  that  W,  died  after  the  a 5th  December,  but  bcr"o:c  the  term,  and  held  that  the  bond  was  no'. 
F>rfeitEd  ;  bcc"*ufc  the  rblig  -:  had  eledlion  to  do  the  one  or  the  other,  and  the  performance  of  the  ouc 
booming  Impolfible  by  the  z€t  of  God,  the  oblg^tion  was  faved. 

3 1 .  Condition  that  A*  {a  Jf ranger)  fhall  pay  fo  much  fuch  a  day, 
or  perfonally  appear  fuch  a  day  at  ten  in  the  morning  at  B.'s  houfe ; 
tho'  icgrotus  fuit  ex  vijitatione  Dei  &c.  is  a  good  plea  as  to  that  part 
of  the  disjunclive^  yet  being  in  the  cafe  of  a  Granger  the  other  part 
ought  to  be  performed.  Raym.  373.  Trin.  32  Car.  Bi  R.  Topham 
V.  Pannel. 

32.  Debt  upon  bond  conditioned  to  give  the  plaintiff'  a  true  ac* 
count  of  ali  money  received  by  him  Wr.  by  the  2ith  day  of  Novembef 
i^c,  or  render  his  body  to  prifon  at  the  plaintiff's  fuit  in  any  aSiion  he 
Jhall  then  commence  againfi  hinty  then  &c.  The  defendant  plcadedy 
that  he  was  always  ready  to  render  an  account ;  but  farther^  that 
the  plaintiff  had  not  comrnenced  any  adlion  againfl  him  ad  vel  ante 
lith  Nivcmber  pritd\  whereupon  he  might  render  himfe If  to  prifon  i 
the  plaintiff"  rrpAW,  'that  300 L  was  du;;  to  him  &c.  and  that  after 
the  j  a  id  28 /A  November  (viz,)  12  Aprilis^  hefued  out  an  original  in 
account ;  and  the  defendant  not  appearing  he  fued  out  a  capias^  where" 
of  he  ^ave  the  defendant  t\ot\Qt  and  required  to  render  himf el fzccord- 
ing  to  the  condition.  Upon  a  demurrer  judgment  w^s  given  per 
tot.  Cur.  for  the  defendant ;  becaufe  he  being  to  do  the  firft  a£i-, 
has  elcdlion  cither  to  give  an  account,  or  render  himfelf  on  the 
adlion.  Be  fides,  the  breach  is  not  well  afligned,  for  the  defendant 
is  not  obliged  to  render  himfelf  on  an  aftion  which  fliall  not  be  fued 
againft  him  28th  Nov,  the  word  in  the  condition  being  (then  com- 
menced) and  is  not  to  be  conftrued  then,  or  from  thenceforth  ;  for 
that  would  be  to  give  the  plaintiff  liberty  to  commence  an  a6tion  at 
any  time  during  his  life,  and  conditions  are  always  made  for  the 
advantage  of  the  obligor,  3  Lev,  137.  Mich.  35  Car.  2.  C.  B, 
Sunley  v.  Fern. 

33.  One  devifed  to  his  eldcft  daughter,    upon  condition  flic  s.c!* three' 
ihould  marry  his  nephew  on  or  before  Jhe  attained  the  age  0/*  21.  and  judgt-s  were 
the  nephew  died  youngs  and  the  daughter  never  refufed^  and  indeed  f^*"  ^^\^' 
never  was  required  to  marry  him  5  and  after  the  nephew's  death,  ^^^  '"bLt^ 
Ihe  being  about  17,  married  J.  S.  and  it  was  adjudged  in  C.  B.  Gregory c 
and  affirmed  in  B.  R.  that  the  condition  was  not  broken  being  be-  centra.— 
come  impoifible  by  the  adt  of  God.     i  Salk.  170.  pi.  I.   Trin. np'l^/'^s^^^ 
4  VV.  and  M.  in  B.  R.  Thomas  v.  Howell.  the  jud/-  ' 

mcnr,  was 
affifrorJ.  If  there  be  a  eortdirioH  fuhfefuetit,  which  becomes  impoffiblc  by  the  aft  of  God,  thii 

cuiifes  and  Jifchar^':*  the  condition }  per  toe  mafter  a9<he  RsAis,  Trm.  173 (.  and  faid  it  is  a  rule  in 
iav.-|  for  lex  non  cd^iC  ad  impcllibilia. 

.   ■•         '  ..  _  ,  [234   ] 

34.  Condi 
pay  100 
have  the 
cafe  was  denied  to  be  univcrfal.    i  Salk.  170.  pi.  2.  Mich.  o.VV,  3.  been  rcioU. 

S  ^  time 


234  ConHitiotr* 

time  of  Sunt  Johfl^Clb  J.  tut#.  €94.  Trta.9.  W«  ^.  S.P.by  Powell  T.  iMd  — *— S.  P^  faU 

hy  Treby  Cli*  J.  to  httt  been  adjodgdl  accoraingiy,  in  time  of  Sdnt-Jolm  Ch.  J.  Ld.  Rayro.  Rep. 

t79,  280.  and  tlie  reporter  adds  a  notay  that  this  cafe  feemt  to  be  uodiftioguiihaUe  la  reaTon  from 
aujhter'c  caiie. 

But  fee  pi.       25.  Where  a  condition  is  in  the  dhjun^tv/^  if  one  ptrt  becomes 
^'exception  ™poffiblc  bjf  the  aft  of  God  the  obligor  is  difchar^d  from  pcr- 
this^iie.  ibnnance  of  the  other  part.    Arg.  lo.  Mod.  26^»  Mich,  i  Geo.  i. 


to 


(H.  c)    [What  will  cxcufc  the  Performance*] 

AQ:s  of  the  Law. 

• 

[t.  TF  an  annuity  he  granted  upon  conditron,  that  the  grantee  Jhall  . 
-*  be  attorney  of  the  grantor  in  all  pleas ;  if  he  be  after  made 

Jheriffi  yet  this  fHall  not  excufe  him  from  the  performance  of  the 

condition,  but  he  ought  to  be  his  attorney,  otherwife  the  condition 

(hall  be  broke.  5  Ed.  2.  Annuity  44.] 
Cro.  J.374-  [2.  If  A.  devices  land  to  B*  and  his  heirs  upon  condition,  that  he 
Sd'udaedf  ^"  *^'^'  ^^^  ^JpS^^y  w//A  the  ij/ues  and  profits  of  the  land,  Jhall  pay 
*°^"  p,H'  yearly  fo  much  for  certain  charitable  ules,  and  dies,  and  after  ihe 
Rep.  136.  devifee  dies  bis  heir^  within  age,  and  in  ward  of  the  kingy  the  pay- 
'he'c^ourt^  ment  (hall  be  excufed  during  the  time  the  king  hath  him  in  ward.;, 
feemM  to  for  by  the  intent  of  the  condition  the  payment  ought  to  be  made 
inciincthat  with  the  ijjues  and  profits^  which  are  transferred  fy  a£i  in  law  to 

ti^n  was  not  ^'  ^'"-f*    '^^^  **  J^^*  ^'  ^'  bctwccn  Sladc  and  7i;jj/&»y  adjudged  J 

brolten.-— 

Jbid.  soS.  pi.  I.  S.  C.  adjudged  per  tot.  Cor.  for  the  plaintiff;  bot  Croofce  T.  toolc  a  divetfity  be. 
tween  i  coUiceral  condition,  and  a  condition  which  limits  if  to  be  paid  out  of  tre  profits  of  tlic  land  i 
for  had  it  httu  collateral  it  muft  have  been  paid  notwithftanding  the  wardfhip.. .  3  Bolft  eg. 

S.  C.  Crooke  J.  faid  the  diflercnce  will  be  bccween  this  cale  and  a  fum  in^grod,  which  is  certim. 
■■      ■  .Hard.  l6.  t\xt% S. C. 

3.  If  the  leafevns  upon  candhion  the  hndne^wred  im  value  {ball 

be  difcharged  of  the  condition.    Br.  Kents,  pi*  J2.  cites  it  as£ud 

elfewhere* 

Fitz?f.Detrc.     4.^  Note,  wftcii  a  man  is  taken  by  capias  returnable  0£bib«Trin. 

pi.  75.  cites  and  IS  bound  td  thefheriffin  40/.  to  appear  at  the  fame  day  tofave  him 

^'^'  harmlefsj  and  this  term  at  the  day,  and  all  the  returns  in  it  are  ad'* 

journcdto  15  JlCch.  there  his  appearance  (hall  not  be  recorded  0<3ab. 

Trin.  but  at  15  Mich*  and  this  (hall  (ave  his  bond  and  difcharge 

him;  for  no  appearance,  efToin  nor  default,  nor  other  thing,  (halt 

he  entrcd  at  the  term  adjourned ;  for  no  roll  is  made  of  it,  but 

only  of  the  writ  of  adjoununent,  and  all  things  which  (hould  be 

done  at  thefe  days  adjourifcd,  (hall  be  done  at  the  day  to  which  the 

term  is  adjourned;  and  this  (hail  ferve  for  all.    Br.  Conditions^ 

pi.  142,  cites  4  £.  4«  21. 


(I.  c)  What 


(I.  c)     [What  fhall  cxcufc  the  Performance.] 

Afts  of  God. 


daj^  if  it  after  becomes  iinpoilible  by  the  death  of  any  perfon  hifore  ^.    ?^' 
tht  dayy  the  obligation  is  faved,    Pubitatur  ^4  E.  4.  3.]  J^t  Si 


tonecontn 
iut  both  agree,  that  if  the  obligee  had  died  before  the  day  the  ^ond  ^ad  been  faved*  Br.  Conditions, 
pi.  155.  cites S.  C.  I  ■  ilf  a  man  be  bound  to  appear  next  term  in  fuch a  court,  and  bcfora  the  day 
the  conufor  or  obligor  dieth^  the  rccogniaaii^e  or  obligation  if  faved.    Co.  Litt.  2o6»  a* 

[3.  If  a  man  be  let  to  mainprife^  it  is  a  good  plea  at  the  day  when  ^^  (G-  c) 
the  maniicaptors  ought  to  have  the  body  5fc.  that  he  was  deadbe^  P*'  *•  ^'  ^ 
fore  tbi  day  (for  this  excufcs  the  performance^)    21  £.  4.  70.  h. 
Curia,] 

[4.  If  the  condition  be  to  infeoff*  J,  S,  within  a  curtain  tinUj  if  Br.  Condi- 
J.  S.  dies  before  the  time  be  palled,  the  obligation  is  difcharged.  **<>"«»?>• 

»HiiT4l  243.c!t«io 

O  n.  4*  14.J  ^  H.7.X8.S.P. 

[5.  If  two  be  infioffed  to  reAnfeoffy  and  one  diosj  the  fiirvivor  •  Br.  Coa- 
ought  to  perform  it,  and  may,  *  41  £.  3.  17.  b^  Co.  2.  Crom^  ditioos.  pi, 
well  79.]  |o-c'»« 

[6.  But  if  feoffee  to  reinfeojf  dies  before  the  feoffment,  the  conr  '  * 
dition  is  broke,  tor  be  is  to  perform  it^  and  ought  to  dp  it  during 
his  life,     Co.  2,  Cromwell  79.] 

[7.  But  if  the  condition  had  been  that  th$  feoffee^  or  bis  boirs^  Co*  ^^% 
Jhovid  re^nfeoffy  ^xA  he  dies,  his  heir  may  perform  it,    Ca  2,  79.]  f^Jj*;  f^; 

pl.i49.S.P^ 
aj5reed.-T— Ibid.  47a,  pi,  679.  S,  P,  igreed.  1  p  lyi  And.  73.  S.  P^ 

8.  If  a  man  mortgages  his  land  to  fV*  N.  upon  conditipn  that  if 
the  mortgagor  and  y.  S.  refay  lOO  /•  byfuch  a  day  that  he  Jhifll  re» 
enter,  and  he  dies  before  the  day,  but  %  S.  payf  by  the  day ;  the 
condition  is  performed,  and  this  by  rea&i>  of  the  death  of  the  mort* 
gagor  I  notwithiiandin^  the  payment  was  in  the  copulative,  and  e 
contra  if  it  was  not  in  the  cafe  of  death.  Br»  Conditions,  pL  190, 
pites  30  H.  8, 

9.  Where  one  was  bound  to  keep  and  oiaintain  the Jea^waUs  from  \^5'*/^|„ 
fver-flowing.  If  this  happen  by  bis  negligence  it  (hal|  be  wafte,§.c.l.Mo* 
Dthcrwife  if  it  ib  happen  by  the  a£l  of  Crod  fuddenly  and  fo  un-  ^2*  pi*  173* 
avoidable ;  per  Coke.    %  Bulft.  28O1  in  pafc  of  Bird  Vp  Aftcock,  c'^^'TTT 
Cites  Dal.  6.  Eli?^.  Rep.  140.  a. 

10.  The  condition  of  an  oblipition  was,  that  if  J.  S,  prove  not  ^^  c.  cited 
fifugge/tion  of  a  bill  depending  tnfuch  a  courts  before  utas  Hilarii,  Mo.  43*.  in 
then  if  thefaid  J.  S.  bis  executors  or  ajftgns,  pay  20  /.  &c.     The  P^  ^7rr 
court  feemed  of  opinion  prima  facie,  that  it  is  a  good  pha  in  bar,  A^g.VaI!^, 
that  J.  S.  died  before  the  utas  at  J(^.h  a  place.     D.  269,  a*  pi.  30,51^* 
}fi\c\u  9  £liz,  Artindcl  Vt  Combe. ' 


S 
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11.  When  the  law  prefer! bes  a  means  to  perfeR  or  fctde  any 
right  or  eitacc,  if  by  the  acl  of  God  this  means  in  any  circumftanco 
hec9me .  impojjihley  yet  no  party  that  was  to  receive  benefit,  if  the 
means  had  been  with  all  circumftances  executed,  (hall  receive  any 
prejudice  by  the  not  executing  it  in  fuch  circumftance  as  becomes 

f   2^6  1  in^P^'^i^l-  by  the  aft  of  God,  \i  all  elfe  he  performed  Without  laches, 
•         wh'ch  the  party  can  db.  *  Arg.  i  Rep.  97.  b.-  Trin.  23  Eiiz,  B.  lU 
in  Shelly's  cafe. 

12.  Promiff  to  carry  certain  apples  from  Greenwich  to  London 
for  the  plaintiff,  and  the  apples  beino:  in  the  boat,  the  boat  by  a 
great  and  violent  tempejl  funk  in  the  1  hames,  fo  as  the  apples 
perilhcd ;  this  was  held  no  plea  in  difcharge  of  the  afTumpilt,  by 
which  the  defendant  had  fubjed^^d  himfclf  to  all  adventures.  4  Le, 
31.  Trin.  26  EJiz.  B.  R,  Tavlor's  cafe, 

*  13.  If  a  uhch  houfe  falls  by  fudden  wind  it  excufes  the  wafte,  anct 
the  tenant  is  not  bound  to  rebuild  it.     Co.  Litt.  53.  a, 

•  ,  14.  There  is  adiverfity  between  a  condition  annexed  to  ejiate  in 

JaTuisy  or  tenements  upon  a  feoffment,  gift  in  ^ail,  and  of  an  obltga* 
ticn  recognizance  ice.  For  if  a  condition  annexed  to  lands  be 
|)Q/Ht>le  at  the  making  of  the  condition,  ar.d  become  impojpble  by  the 
n6l  ofGod'i  yet  the  ellate  of  the  feoft'ee  Ihall  not  be  avoided.  Co. 
Litt.  206.  a. 

15.  Js  if  a  man  make  a  feoffment  in  fee  upon  condition  that  the 
feoffor  Jhall  within  one  year  go  to  the  city  of  Paris  about  the  affairs  of 
the  feoffee^  andtrefently  after  the  fecffor  dies^  fo  as  it  is  impc^ble  by 
the  adt  of  God  that  the  condition  fhould  be  performed,  yet  the 
cftate  of  the  feoflee  is  become  abfolute  5  for  though  the  condition  bq 
fubfequent  to  the  eftate,  yet  there  is  a  precedency  before  the  re- 
entry, viz.  the  performance  of  the  condition,  and  if  the  land  Oiould 
by  conftruftion  of  law  be  taken  from  the  feoffee,  this  fliould  work 
a  damage  to  the  feoffee,  for  that  the  rendition  is  not  performed 
vMdh  was  made  for  his  benefit,  and  it  appears  by  Littleton,  that 
.  it  mufl  not  be  to  the  damage  of  the  feoffee.     Co.  Litt.  206..  a. 
76.  So  it  is  if  the  feoffor  Jhall  appear  in  fuch  a  court  the  next  term^ 
and  before  the  day  the  feoffor  dieSy  the  eftate  of  the  feofiee  is  abfolute, 
•Co.  Litt.  2c6.  a. 

17.  But  if  a  man  be  bound  by  recognizance  or  bond,  with  con- 
dition that  he  Jhall  appear  the  next  term  m  fuch  a  court,  and  be^ 
fore  the  day  the  conufee  or  obligor  dies^  the  recognizance  or  obliga- 
tion is  faved,  and  thereafon  of  the diyerfity  is  this,  becaufelhe/ftf// 
cftht  land  is  executed  and  fettled  in  the  feoffee^  an'd  cani^ot  be  re- 
deemed back  again  but  by  matter  fubfequent,  viz.  the  performance 
of  the  condition ;  hut  the  bond  or  recognizance  is  a  thing  in  aAion 
and  executory^  whereof  no  advantage  can  be  taken  until  there  be  a 
default  in  the  obligor,  and  therefore  in  all  cafes  where  a  condition 
pf  a  bond,  recognizance  &c.  is  polEble  at  the  time  of  the  making, 
and  before  the  fame  can  be  performed  the  condition  becomes  im- 
poffxblc  by  the  act  of  God,  or  of  the  law,  or  of  the  obligee  &c. 
jhere  the  o'Jigation  &c.  is  faved.     Co.  Litt.  206.  a. 
6odb.  153.       18.  C.  binds  himfelf  apprentice  to  S.  for  7  years,  and  &.  bound 
4^on?&.c.  ^V^^^^^  ^^P^y  ^?  ^^  executors  or  affigns,  rt  /.  at  the  time  of  tin 

5  <«// 


^ 
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tnd  or  determination  of  his  apprentice/hip .     C.  ftrves  6  years  and  then  adjudged  ac» 
dics'^  the  money  fliall  not  be  paid  to  his  executor.    The  whole  J^^°8»yj 
court,  (a-fentc  the  Ch.  J.)  held  that  the  obligation  was  difcharged,  bond  been 
and  that  the  money  (hould  not  be  paid.     Brownl.  97.  Mich.  5  jac.  ^  pay  10 i. 
Cheyney  v.  ScU.  Juti^^crf' 

10  yean  it  woald  b$  otlyefv^^ 

19.  When  two  things  are  depending  upon  another^  there  the  aft  of 
God  preventing  one  of  them,  both  are  difcharged.  D.  262.  a.  pi. 
30.  Marg.  cites  8  Jac.  B.  R.  Skidmorc's  cafe. 

20.  If  leflee  eovenants  to  repair  a  houfe,  though  it  be  burnt  by  In  Aich  a0^ 
lightnings  or  thrown  down  by  ^«/ot;Vj,  yet  he  muft  repair  it;  for^."?"^«- 
when  the  party  by  his  own  contraft  creates  a  duty  or  cLu-ge  upon  J^Scnt^***' 
himfelf,  he  is  bound  to  make  it  good  if  he  can,  notwithflanding  any  time;  zni 
accident*  by  inevitable  neceflity,  becaufe  he  might  have  provided  J*  ®^ ^^"'^ 
againft  it  by  his  contraft.  Allen,  27  Mich.  23  Car;  B,  R.  Para^  Sj^^fudla 
dine  v.  Jane.  and  outra- 

gioui  iloody 
but  if  there  was  any  penalty  to  be  forfeited  that  ii  excufed,  becattfe  It  vas  the  a^  of  Cod.    D.  33. 
a.  pi.  xo»  IX.  Pafch.  28  Sc  29  H.  8.  by  Fiubcrbert  and  Shelly. 

21.  The  condition  of  the  bond  was,  that  whereas  Chrljlopher  the  Rayni.415, 
ancejior  did  affirm  that  he  had  paid  60  /.  to  H.  L.  which  AL  £.  did  J'yj  J^/"** 
dtny^  if  Cbrijhpher  by  the  lOth  of  November  did  not  legally  prove  the  s!  c.  in  er- 
money  paidj  then  if  he  paid  the  money  the  faid  lOth  of  November  the  ^^$  aad  »!« 
bondfl^ould  be  void.     The  defendant  pleaded^  that  Chriftopher  diid^^^^^l  T- 
b^ore  the  iQth  of  November.     The.  plaintiff  demurred;  but  the  fur1?i!fre'fi 
court  held  this  was  not  like  a  disjunctive  condition,  though  it  did  ^diffn-tnce 
depend  upon  a  condition,  and  the  party  having  undertaken  to  make  ^*»^«  ^»« 
proof,  it  was  at  his  peril  if  he  did  not;  and  though  he  was  pre-  JJ^^ii^^ 
vented  by  the  a6t  of  God,  yet  the  bond  was  forfeited;  judgment  ^<i(y  ^C^«^ 
pro  quer.'     Freem.  Rep.  269.  pi.  297.  Hill.   1679.     Vinicr  v.  j* '^  •^- 
)oyntt.  wh'(^uf, 

Lter^l  aB  \  for  in  the  firft  calb  the  executors  arft  bound  to  perform  it. 


(K.  c)     [Performance  cxcufed.J 

Ads  of  the  Law.  \  ^"^^  *5». 

[l.  |F  the  condition  of  an  obligation  be  to  deliver  a  certain'fhing 
'^  to  the  obligee  bought  by  him  of  the  obligor^  it  is  not  any  dif- 
charge  that  zjiranger  recovered  it  from  him  after*    Contra  21  E.  3, 
12.  adjudged,  as  is  iaid.] 

[2    If  a  man  be  bound  in  a  recognizance  in  coxirt  for  the  appear '  g,  ConJi- 
wsce  efanotberj  in  a  Icire  &cias  he  (ball  not  avoid  this  recognizance  tions,  pi. 
by  faying,  that  be  that  ought  to  appear  was  imprifoned  at  the  day.  'S^*  ^iccs 
WE- 4- 27.1  s.cU'^\ 

by  Briao 
•ad  Choke  accordingly ;  but  Catei^y  and  Nele  J.  e  contra,  and  Jiat  it  ts  a  gooi  plea  $  and  they  I'ald 
Ij^  is  is  eoxamoft  *»  B.  ^.  if  it  bt  a  lawful  ianpriiomBcnt  b,  the  order  of  the  hiAr  ^  c^u  >d  n  )cu. 

S  4  [J.  But 


* 
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♦  Br.  Con^i-       pj.  But' in  fuch  c^fc,  at  djc  day  of  appearancei  if  tbi  manucdpr 

^T^^tu  '*'"'  come  M\i/heu)  it  to  the  court j  and  tbi  courts  of  courtefyi  do 

s.  c.  bttt  not  record  the  default,  hut  fend  to  the  gaoler  to  certify  whether  he  be 

s.  r.doea  imprifoned,  and  for  what;  by  this  way  he  (hall  have  advantage  of 

^t^ppcar  ^j^g  imprifonmcnt  to  avoid  the  recognizance.     22  E.  4.  27.]  . 

S.P.  So  [4.  If  there  be  a  conftitution  upon  a  penalty  in  parliament^  that 

where  he  y^  ^^  ^^:f  rciidcf  bimjelfin  B,  R.  within  a  certain  tinUy  if  he  ren- 

Jimfclf  be  ders  himfelfto  t\e  king  within  the  time  where  he  is  imprifoned  until  tbi 

roie  the  ii,*ne  is  pajcdy  he  hath  forfeited  the  penalty,  becaufe  it  was  his  foify 

chanccilcr.  ^^  fgnder  hiaifplf  where  he  oyght  not.     8  H.  4. 14.  20*]    . 

>nd  after^  ^    •  •  •  «       .         .- 

Milled  he  wM  no*  permitted  to  plead  on  hif  coijini  in^  but  writ  of  jnqnliy  of  dimages  was  aurarded  to 
the  flieriff  of  L.  For  the  ordnance  in  pafliamtnt  was  a  juHpneht  in  itfe/fi  lod  Decaofe  of  bis  notcom«» 
ine  in  nurfuaiit  thereto  is  lufficient  for  the  awarding  the  wit  of  inqniry;  quod  nota.  Br.  Parliament, 
fei.xi.cites  8  H.  4.  I'j-  -S^  ::o— r— Avi  ibid,  cite*  9  H.  4.  ).  that  t]^  ptolntiff' was  vtcuc*d,  aad 
\tcn  n-'iruf  tf  (bf  frckn^  the  court  a'xardeA  jieuh.'e  damages,  viz.  %co  marks'  aotwidiAanding  it  wa^ 
alleged  that  J.  S».  was  dead  ;  for  hr  ^?'  JUt  of  o-irt  before,  and  ciniioC  be  warnM  to  appear  agatil. 
And  this  as  it  r*etns  by  tho  awarding  the  writ  of  inquiry  of  damages..  Thii  waafor  beating  i  ler* 
vant  of  a    ni2  it  as  be  wa»  going  with  his  mailer  to  the  parliament.    Anno  5  H.  4.  Ibid. 

(  ^38  3  „,    . 

Br.Pariia-       [5*  '[^^1  if  there  be  a  conftitution  made  in  paillament  upon  a 

mcnt,p!.xi.  penalty  that  J.  S.  render  himfelf  before  the  juftices  in  B.  I(.  ufithin 

ates  s.  c    ^'  quarter  of  a  year  after  proclamation  made,  i{ proclamation  be  made 

does  not  ap-  tevmino  Pafcha^  fo  that  the  quarter  of  2.  year  is  pajfcd  before  MicbaeU 

^car  there,    mui   term,  yet  if  he  does  not  render  himfelf  w'ithin  a  quarter,  he 

fliall  foi  rcit  the  penalty.     8  H.  4. 13.  20.  adjudged.     Yet  he  could 

not  appear  in  the  vacation  j  buf  fortie  faid  ^at  he  might  before  the 

chief  juftice.     (But  in  thjs  cafe  he  oug;ht  in  the  term  vnthin  the 

quarter,  becaufe  he  knows  in  prtncipio,  that  in  the  vacation  he 

cannot  appear.)] 

[This  plea       [6.  Regularly,  if  a  condition  be  to  be  performed  to  a  ftranger 

Joes  not       and  be  rcfufes  to  accept  thereof,  yet  the  obligation  is  forfeited,  be-* 

[on^o^hL  caufe  the  ooligor  takes  upon  him  that  a  ftranger  (hall  accept  it.] 

^'ivilioo.  J 

s.  P.  Br.  7.  A  man  is  bound  by  malnprife  in  bank  to  anfwer  to  IV.  N,  in 
Conditions,  fuch  aH'ton  fuch  a  doy^  and  docs  not  come  all  the  day,  h\xi prote£tion 
j)i.233.c.tcs  ^^  ^n  r^  -j^'      ^j^jj  jj^jjj  j-^yg  j^g  mainprife  and  the  bond,  per  Cur. 

Br.  Conditions,  pi.  231.  cites  11  H.  4.  57. 
VcnM75.       8.  A,  fold  lands  to  B*  in  fee,  and  covenanted  for  quiet  enjoyment 
&.C.  iM'  againji  him  and  J.  5.  and  their  heirs,  and  all  eta iming  under  than. 
\?hou;'ht  it    B.Mfjigns  a  breach,  that  C  claiming  under  J,  S.  ejeilcd  him.     A. 
hard\hat     tliPBftfendant  pleaded  that  at  the  time  of  the  covenant  he  bad  an  in^ 

b-'a  breach-  ^^P^M^^  ^''^^  ^  Certain  fines  from  P.  and  his  wife  (on  whom  7.  5. 
foAhcdc-*  had  fettled  the  fame)  but  by  an  a£f  of  parliament  afterwards  made  ^  rr- 
fiw\^u\.z7Xi'' citing  that  fuch  fines  were  unduly  procured  of  her,  enaSicd  that  they 

"^^dei  to  fi^^^'^  ^'  ^^'^>  ^''^  '*^^  ^'  ^^^'^^^  ^^^^^  ^be  wife  of  P.  and  enter  d 
covenant  by  rcafoH  of  the  faid  a^,  and  oujled  him.  Upon  demurrer,  it  was  in-« 
agjtnitaa  Aftedthat  the  title  being  good,  at  the  time  of  the  covenant  madci 
.^ciof  par-  ^jjj  ^^^  ^g  title  upon  which  the  bufter  is,  being  by  2&  of  parlia- 
whkh  was  nient  made  afterwards,  cannot  be  any  breach,  and  cited  lady 
a  thing  out  Grefham's  caie,  9  Rep.  106, 107.  But  it  was  anfwer'd  and  re- 
ofhispowe.-.fQ|y>j  jjy  jjjjg  and  Rainsford,  *  that  this  a£l  makes  no  new  title, 

But  Hale  .      ^  ^      h^lt 
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Vut  Fcmoves  an  obftrudion  of  the  old  one;  and  diey  fald  that  Ciid  that mf 
doubtlcfs  B.  was  named  in  the  covenant  for  this  purpofe,  in  cafe  ^^Yp^^r 
this  fine  unduly  obtained  fbould  be  fet  afidc.     But  Twifden  being  isoot^ikz 
of  a  contrary  opinion,  ^  writ  of  error  was  brought  immediately,  this,  fur 
But  the  reporter  (who  was  counfel  for  the  defendant)  (ays  he  knows  ^^^  ^^^ 
not  what  became  of  it,    2  Lev.  ^6,  27,  Mich,  23  Cur.  2.  B.  R.  f*^J  3^^ 
Lucy  V.  Levington,  oticen^s  con. 

lent  to  the 
al'mation  l?y  die  z€k  (ht  palfed,  but  here  the  coTenaiit  11  brofceoy  a^  mvch  at  if  a  man  rccovexs  Uod 
and  then  fcU^  and  covenants  thus,  and  then  i(  be  cvidlcd  in  a  writ  of  right,  for  this  is  in  the  niCure  of 
a  juJgmeiit.     Though  it  be  by  the  legiDanve  power,  it  may  be  the  profped  of  this  a^  was  the  rcafoa 


there  dixe^  it  to  be  between  the  fbrreiters  and  the  prop^etors  of  the  foil,  and  therefore  it  ihall  nat 
extend  to  the  commoners  to  take  away  their  common.  Suppose  an  a^  fays,  Wheripas  there  is  a  con- 
troveffy  Qwcemtog  land  between  A.  and  B.  it  is  enacted  that  A.  ihall  enjew  it.  This  doel  not  bind 
cthsn,  tho^  tbcio  be  no  fa?ing,  becaufe  it  wis  only4ntend«d  to  end  the  difierence  betvFcen  them  two, 
Wheceupon  judgment  was  given  fbr  the  plai ntiff*.  The  cafe  was,  Sir  Thomas  Grc/ham  convp)'*d 

lands  to  certain  uiesy  with  power  of  retocation,  and  then  he  revo!cfd«  and  aliened,  and  died ;  but  die 
Ttvocatioa  being  not  purfuant  to  his  power,  it  was  afterwards  made  good  by  a^  of  parliament,  and 
then  pncefs  went  out  againft  his  w.'dow  for  a  fine,  the  lands  aUen*d  being  held  in  capite,  but  ihe  was 
d  fcbarged  becaofc  the  ^i'unatian  t9^k  ejfe^l  by  an  all  oftarViamenty  v^ich  can  Ao  na  wrong.  Arg.  Vent. 
176,  citrs  9  Rep.  106.  lady  Greiham  s  cafe.  9  Rep.  106.  b.  107.  a.  S.C.  cited  by  the  chief Jull 

ticc  as  a^n^M  Trio*  31  Eiis.  in  the  £xche<|uer»    The  <}ueen  v.  Udy  Greiham. 

(L.  c)     [Performance  excufed.     How.]  I  239  ] 

A&s  of  a  Strangen 
^       J^jind  wAoJba/I  befucb  a  Stranger.] 

_  * 

[i.     jj  and  5,  fubmtt  themfelves  to  the  award  of  C,  and  A.  enters  *  ^'  •«  "«^ 
-^'     into  an  obligation  to  C,  tojland  to  the  awardy  and  fo  does  Jo^the"fS* 
B.  alfo,  and  C  awards  A,  to  pay  loj.  to  B.  who  tenders  it,  and  B.  gation,bsl" 
refufes  \  the  obligor  is  excufed  becaufe  ♦  B.  is  not  a  nuerfiranger^  ca"^«  ^^  «• 
J)ut  ^rivy,  and  fo  is  the  obligee.    22  E.  4.  25.  b.  Curia.  J  STcldi. 

tion  thereof* 
Bf.  Conditions,  pL  1S2.  cites  S.  C.         ..Br.  Aibitrcmcnt,  pi. 41.  cices  i>,  C- 


//' 


[2.  5tt/ if  the  condition  be,  that  the  [on  ef  the  obligor  Jhall  marry  ^^^^w^^^* 
fh  daughter  of  the  obligee^  if  the  daughter  of  the  obligee  refufes  the  **"*»  ^*' ^f* 
t'H,  yet  the  condition  is  forfeited;  for  the  daughter  is^  a  meer^.aVs.c. 
ilranger,  and  the  obligor  h^th  taken  upon  him  that  his  fon  ihall  b^t.!  donoc 
marry  her.     22  E.  4.  26.  b.     Perkins  756.]  obfcrreS-Pi 

[3.  &o  if  the  condition  be  to  infeojf  a  firanger^  who  refufes,   yet  i  FTrih.    " 
the  obligation  is  forfeited.  *     2  E.  4.  2.  39  H.  6.  10.  b.  f  22  £.  4.  Barre,  pi. 
2&.  b.l  «a.  cites 

L;.  199.  S.  C.  cireJ  per  curiam.- ^S.  P.  and  fo  of  condition  to  pay  money  to  a  ftranger  j  for  the 

«»'.^i^or,  Zee.  Cooic  it  upon  himfcif  to  do  it.     Br.  Conditions,  pi.  136.  cites  9  H.  7.  17,  But  Brooke 

Ui\  qua:rei  fiir  it  wan  not  adjudged. 3  Bulft,  30.  Coke  Ch.  J.  held  that  if  a  man  be  bound  that 

J.  b.  a  ihan^cr  (hall  inteolf  the  obligee,  and  he  nfuf.th  to  take  it,  he  ihall  take  now  no  advantage  of 
tb  J  J  but  if  ihcf  jnrfltion  was  to  inteoff  a  ftran^er  who  refufes  to  take  it,  this  is  a  forfeiture,  becaufe 
he  has  taken  upon  him  to  do  it  \  but  the  other,  to  whom  it  is  to  be  done^  has  neither  jus  in  re  nor  ad 
rem,  and  this  i«  very  clear;  and  if  a  day  be  limited,  as  if  a  man  be  bound  that  another  fliail  pay  fo 
much  to  J.  S.  at  Mich.  iie*t,  and  he  dies  before^  tl  is  ought  now  to  be  paid  to  his  executors* 
t  Br.  Co&diuonsy  fl.  i%%*  cites  %%  £.  4. 25.  b.  C.  but  1  do  not  obferrc  S.  P.  there. 

[4- [So] 
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yitxh.  En-       n,  ^Sci]  if  there  be  z  feoffment  upon  condition  to  inftoff  a  Jlranger 
tft  cong€-    -^  ^   ftranger  refufes,  yet  the  condition  is  broke,  becaute  the  intent 

able,  pi.  1.  1^      t      r    /r      n       11       .    '      '  TTz  i-» 

cites  s.  c.  wat  not  that  the  feoffee  Jhould  retain  it.     19  H.  o.  34.  b.J 

cited  per  Cur.  Le.  199.  ■  ■  Co.  Litt.  109.  a.  cakes  a  dtvtrfitj  bet\feen  a  condition  /«  infnfftht  ti- 
ilgee  or  a  wurtftrsngrr  [to  bh  own  a/r}  andtvbere  it  h  la  imeaffajtran^  for  tkobtnrfa  or  behoof 
9ftbt  ohhgee,  and  tnat  in  the  lall  cafe  a  tender  and  refiifal  ilull  lave  tlie  bond,  becaufc  he  h'mfelf  up« 
on  the  matter  is  the  cauie  why  the  condition  could  not  be  performed,  and  therefore  /hall  not  give  htm- 
*felf  cauie  of  action.  But  if  A.  he  bound  to  R.  with  condition  that  C.  ihali  iafcoATD.  in  thia  cafe  if 
C.  tender^  and  D.  refufes  the  obligatioo  is  faved^  for  the  obligor  hixnielf  undertaketh  to  do  no  aA, 
but  that  a  f^rtnger  flialt  in  eoft'  a  ftranger.  And  it  is  holden  in  our  books,  that  in  this  cafe  it  iha]1  be 
intended  that  the  feofi'ntent  ihoukl  be  mklc  for  the  benefit  of  the  obligee  Some  to  reconcile  the  bookf 
feem  to  make  a  dift'erencc  between  an  exfrrefs  refufal  of  the  Arang,er,  and  a  readincfs  of  the  obligor  at 
the  day  and  place  to  make  performance,  and  the  abi'cncc  of  the  ilranger,  but  that  can  make  no  dif« 
lerence.  J  take  it  r.ither  to  be  the  error  of  the  repoitcr,  and  the  records  thcmfelves  are  necefiary  to  be 
ften,  for  the  law  there'm  is  as  hath  been  before  declared. 

See  pi.  3*  [^,  But  otherwife  it  had  been,  if  the  condition  was  Ap  make  a 
*"?  ^^I      zift  in  tail  to  a  fir  anger ^  and  he  rcfjfes  \  for  there  the  intent  was^ 

»otcs  there.  */,.*,,/*',/*/•  ^  r       t  ••-»'? 

— Lc.  1Q9.  that  be  Jhould  have  the  reverfion.     2 1. 4.  J 

S.  P.  per 

Cur.  obiter,  and  cites  a  £.4.  2  &  19  H.  6, 34.  2  Lc.  ^21.  in  pL  281.  S.  P.  by  Dyer.  ■■  ■     Ca, 

i.itt.  209.  a.  S.^»  « 

Where  the  [6,  Regularly^  if  the  condition  be  to  le  performed  hy  afiranger^ 
covenantor      j  ^^  refufeSy  the  obligation  is  forfeited -,  for  the  obligor  has  taken 

condition  iSy  i*  •'•/         l      n  n.   irj"''.  t  ^ 

tbttttbecne  upon  him  that  the  ftranger  (hall  do  it.  J 

ffsall  wiMrry 

fi  ftranger,  er  fiail  xnfetff  b\m  hy  fucb  0  day^  the  refufal  of  the  ftranger  Is  no  plea,  fv»r  the  party  has 

taken  upcnbim  to  do  tie  ibing,     Br.  Conditions,  pi.   13.  aU%  33  H.  6.  16. Contra  »f  tbe  ad 

lluU  be  done  to  the  other  party,  for  there  the  refufal  is  a  good  plea.  Note  a  divcrfiry,  and  tberci^re 
it  is  ufual  in  fuch  cafe:*  of  Grangers  to  adi'fuch  words,  and  if  the  faid  flringer  will  confent  toHt.  lb<d. 
•——Br.  Covenants,  pi.  3.  cites  S.  C.  Fitxh.  Barre,  pi.  6x.  cites  S.  0,  3  DuUt.  29.  30. 
Arg.  S.  P.  cius  37  H.  6.  169 1 7*    Sir  John  Burre*s  cafe  [but  feem!»  milprintcd  for  33  H.  6.  16.3 

r-*'^-^  *  [7.  -/ts  if  the  condition  be  that  my  fan  Jhall  firue  f.  If  he  will 
«  Foi.  453.  jiot,  my  obligation  is  forfeited.    22  £•  4.  26.  b.  j 

Br.  Conditions,  pi.  182.  citts  &•  C.  but  I  do  not  obferre  Si  P.  there. 

ate.  1x4.  [8.  If  die  condition  of  an  obligation  be,  that  whereas  the  obligor 
11s.pl.153.  and  obligee  are  jointly  fclfed  of  the  office  of  the  court  ofadnuraUy^  if 
^]*.^**p*^^^  the  obligor  (hall  permit  the  ob'igec  to  vjc  ti:e  faid  office^  and  to  take 
v.Harrald,  the  profits  thereof  only  to  his  own  ufe  during  his  life  tuithont  inter^ 
S.C.  tho'  ruption  niade  by  the  obligory  then  &c.  Although  after  the  admiral 
theo^igor  jj^^^  ^^^  ^^  „^^  admiral  grants  the  faid  office  to  a  Jlranger  (as  he 
title  derived  may  by  law)  and  he  interrupts  and  ou//s  the  obligee^  yet  if  the 
from  the  obligor  after  this  interrupts  the  obligee  sdfo,  the  condition  is  broke, 
new  admi-   j^^  j^,  33  El.  B.  R.  between  Parker  and  Hardwardy  adjudged.J 

of  the  plaintiff  is  detcrmin'd,  yet  againft  h^s  own  bond  and  dee  J  he  ihall  aot  put  oi»t  the  plaiatlff,  fte. 
And  the  court  was  clear  of  op. n ion  that  ju  gmrnt  ihouM  be  given  tor  the  plaintiff^  but  the  cauie  wat 
compounded  by  ofdcr  of  the  lo  d  chanceJIor-i.^— 3  Le.  14a.  pi.  191.  Parker  v.  Howard,  S.  C.  in 
tot.dcB  verbis^  Oodb.  47.  pi.  59-  !>•  C.  And  Clench  J.  faid,  that  if  the  plaintift  occupies  the  ol^ 
ficc  by  right  or  by  wrongy  the  detcnuoat  is  not  to  interrupt  him  againft  his  own  bond. 

9.  If  a  man  is  bound  to  mc  to  carry  afum  of  money,  and  is  robbed 
thereof  in  his  JQurney^  be  is  not  cxcufcd  of  his  bond.     Per  Cheer* 

arguendo 
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arguendo  in  covenant;  but  per  Kirton,  he  certainly  ihall  be.     Br. 
Obligation,  pi.  9.  cites  40  E.  3,  6. 

10.  Feoffment  upon  condition  to  infeoff  the  feoffor  \  if  day  be  li- 
mited there  he  need  not  requejt'y  for  if  he  ooes  not  infecfF  him  by  the 
day,  the  other  may  rq-enter  without  requeft.  Br,  Conditions,  pi, 
26.  cites  44  E.  3,  8. 

11.  If  ^.  ii  bound  to  B.  that  L  5.  Jhall  male  him  a  houfe  byfuch  a 
da)\  §r  elfs  to  pay  him  20  /.  byfuch  a  day.  It  is  no  plea  for  him  to 
fjy  that  /.  S.  was  dead  before  the  day^  for  Aat  another  might  have 
made  it,  per  Coke,  Ch.  J.  3  Bulft,  30.  cites  31  H.  6,  Fitzh.  Titt 
JBar.  pi.  59.  and  fays  that  to  this  purpofe  is  15  H.  7.  fol.  13. 

12.  If  a  man  be  bound  to  appear  here  at  JVeJiminfter  fuch  a  day 
he/ore  the  jujiicesy  and  at  the  day  no  jufiice  is  there^  he  fhall  not 
forfeit  hii  bond  ;  per  Littleton.  Quod  nuUus  negavit.  Bff  Coa- 
ditions,  ^.  140.  cites  2  £,  4,  2. 

I).  Debt  upon  obligation,  the 'defendant  faid  that  it  is  indorfed, 
that  if  the  defendant  or  any  for  him  goes  to  Bri/lol  fucb  a  day^  and 
tiHic  Jhews  to  the  plaintiffs  or  his  cow^fd^Juffcient  difcharge  of  an^ 
nuity  of  40  J.  per  ann^  vwich  the  plaintiff  clai7ned  out  of  2  msfuages 
'fiD,  that  then  &c.  and  faid  that  A.  and  B,  by  aflignment  of  the 
(defendant  came  the  fame  day  to  B.  and  tendered  to  Jhew  to  N,  and 
Vv^  the  plaintiff's  counfel,  a  fufficient  difcharge  of  the  annuity, 
and  they  refufed  to  fee  ity  judgment  fi  adtio,  and  the  plaintiff  de- 
murred, and  It  was  awarded  ng  plea  by  all  the  juftices  after  great 
argument,  becaufe  he  did  not  Jhew  what  difcharge  he  tender^ d^  as  a  [  241  ] 
rJiQjfe  or  unity  of  poffeffion^  &c.  For  this  lies  in  the  judgment  of 
(Qc  court  to  adjudge  it ;  but  if  they  had  faid  that  he  did  not  come 
there  at  the  day,  this  fhall  be  tried  per  Pais,  Br,  Conditions,  pU 
183.  cites  22  E.  4.  40. 

14.  In  debt,  A.  was  bound  to  B.  by  obligation  in  lOol.  upon 
condition  that  if  the  faid  A.  after  the  death  of  his  father  ^  and  within 
2  months  after  made  fufficient  eflate  in  fuch  land  to  afeme^  that  then, 
^'c.  The  difendant  faidy  that  the  fame  fenu  took  the  obligor  to  baron 
in  the  life  of  the  father^  which  efpoufals  continued  xmontbs  after  the 
diath  of  the  father  J  fo  that  he  cannot  infeoffhim.  rer  Townfend  J. 
tne  obligation  is  forfeited ;  for  when  he  is  bound  to  affure  it  to  a 
f^rangery  as  here,  he  ought  to  do  it  at  his  peril;,  for  in  this  he  took 
upon  him  to  rule  the  ftranger.  Br.  Conditions,  pi.  127.  cites 
4H.  7.  3. 

15.  And  if  the  feme  In  tliis  cafe  had  entered  into  religion^  the  obli- 
gation had  been  forfeited.     Ibid. 

i6«  But  if  the  obligee  himfelf  be  the  caufe  that  the  obligation  be 
not  performed;  this  is  no  forfeiture,  for  this  is  his  own  a<£t.  Ibid. 

17.  Debt  upon  obligation,  the  condition  was  to  pay  the  plaint i^  ^'J:  l^-rj' 
cr  his  ajsgns  20 1.  at  fuch  a  day  and  place^  that  then,  &c.     The  ?Jt  Jcm'vw^ 
defendant  pleaded  that  the  plaintiff  appointed  one  A,  to  receive  the  bis. 
money  of  him  at  the  day  and  place,  and  that  he  tendered  thefanu  to 

the  faid  A.  who  refufed  it.     The  plea  was  held  good,  without  al- 
leging payment  infadL  Mo.  37.  pi.  120.  Trin.  4  Lliz.  Anon. 

18.  But  otherwife  it  is  when  the  condition  is  to  pay  the  money  to  a  ^^\  3^-  p'* 
Orangery  fox  that  the  payment  ought  to  be  at  the  peril  of  the  obli-  totidemw- 
i^or,  Mo.  yj*  pi.  120,  Trio.  4£liz.  Anon,  bis. 

I9«  Covenant 
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Uoy  je,  19*  Covenant.     Leffeefor  years  covenaifted  at  the  end  of  the  term 

S.  c.chc  to  ykld  up  the  tenements  well  repaired  \  it  was  affigned  tor  breach, 

«»»'*  that  he  had  not  left,  &c.     The  defendant  Jaid  that  one  B.  tuas 

l^cdlf-  >M  until  by  the plaintlf  dlffiifed^  who  leafed  to  the  defendant^  and 
charged  of  after  B,  entered  and  emeoffed  J.  S.  who  yet  is  feifed^  &c.  and  ad- 

thecove.  judged  9  good  bar.  Cra  E,  65$.  pi.  2|.  HilL  41  Eliz.  B.  R, 

ti"un2  ^  Andrews  y.  Nccdham, 

being  gone, 

the  obUgiacioa  ii  dlfcb»]ge4* 

K  Rep.  ^l•  20.  In  debt  on  obligation,  con<fit«on'd  to  mate  fueh  es  reUafe^  in 
t»mbe*f  Mich,  term  next,  as  the  judge  of  the  frtrogative  fhould  think  meet} 
S'^Si^^c-  ^^^  defendant  faid  that  L  S.  was  judge  there  at  the  time,  an4  that  he 
cordi^V  ^'^  '^^  appoint  or  devife  any  rele^  s  adjudged  no  plea,  becaufe 
for  the  de^  not  alleged  that  he  caufed  a  releaje  to  be  drawn  and  tendered  to  the 
^h^^  J'^^gU  ^or  he  to  get  fuch  a  rcieaie  drawn  as  the  judge  fhall  allow  of. 
h^ve  p^     Cro*  £,  716.  pL  41,  Mich,  41  and  42  Eliz.  C.  b.  Lamb  v.  Brown^ 

cared  tht      went. 

judge  to 

have  deviied  and  dire£Ud  it--5.  C.  cited  Mo.  ^5.  in  pi  892.— S.  C  dted  Cro.  x.  864.  in  pt.  42. 

CiD.  J.  sv  21.  Audita  querela,  that  he  was  obliged  in  ajlatute  qf  600 1.  Ui 
ia.t7.Parch.  tijp  defendant,  to  the  ufe  of  I.  B.  defeafanced^  that  if  he  paid  fuch 
p]*||'  "^yj/wj,  at  fuch  daysy  to  J,  B.  it  fhould  be  iwV/j  and  fhewed  that  at 
Hugce^.C.  every  of  the  faid  days  and  places  he  was  paratus  to  pay  the  faid  fum^^ 
in  error  and  ^nd  ohtulit  them  \  all  the  court  held,  that  the  fepder  was  a  fuflicieqt 
iffifm^.—  performance,  the  defeafance  being  madd  to  ^he  ufe  of  J  B,  tut  if 
Yeiv.  38.  ho  had  been  a  meer  ftranger,  and  was  not  to  have  any  benefit 
HuehesT.  thereof,  it  would  be  otherwife,  and  judgment  for  the  plaintiff. 
Pafch'ijac.  Cro.  E.  754.  pi.  18.  Pafch,  4%  Eliz,  C,  B.*^Hufh  v.  Phillips. 

B.  R.  the 

S.C.  and  Judgment  ai&'med  by  all  thcjufttce?. 

Cro. E. 8641      22.  In  d^bt  upon  bond,  conditioned  to  deliver  to  die  plaintiff, 

Jd'il?  ed  fw  ^'^  '*^  ^^^^^^  rfJ^^^  ^  J^'P  '^^^^  ^^^  f^^^  5^4  pfrfons^  or  in  default 
xhc^Viitii^&.  thereof^  to  pay  to  the  plaintiff  fo  much  mor.Oy  <Jc.  as  the  j^pet-fons 
-; — s.  c.  Jhould  *  value  the  tackle  to  be  worth  \  the  defehdant  pleaded^  that  tt>e^ 
cited  2Mod.^^^^j  Atf^  not  valued  the  tackle  \  and  upon  a  demurrer  to  this  plea 
H^u  asTnd  the  plaiQtiff  had  judgment,  for  where  the  defendant  has  eledlon  by 
29  c»v.  2.  the  condition  to  do  one  of  2  things,  if  by  any  dtfault  of  a  ftranger, 
and  ibid.  ^^  ^f  himfclf,  or  of  the  obligee,  or  by  the  aft  of  God  he  cannot  do 
com  t  a-*  one  of  them,  there  he  ought  to  do  the  other ;  and  the  defendant  in 
grc  d  this    the  principal  cafe  oueht  to  have  got  the  4  perfons  to  vahie  the 

cietobc  tackle.  Mo.  645.  pi  892.  Pafch.  43  Ehz*  Moore  v.  More- 
law,  but  the        I  ^    •        >  ^^ 

rule  there      COmbc. 

put  vras  de  • 

DJcJ      .      S.  C.  cited  Arg.  Mod.  265.  fays  the  refoiution  o£  that  ca(e  19  law,  and  that  there  atcded 

ro  fuch  rule,  and  that  it  goe*  upon  the  reafon  of  Lamb's  cafe,  5  Rep.  [23.  b.J 

»  [  242  ] 

23.  If  A.  is  bound  to  build  a  houfefor  B.  before  fuch  a  tinUy  and  A^ 
dies  before  the  timcj  his  executors  are  bound  to  perform  this ;  per 
Coke  Ch.  J.  3  Bulft.  30.  Pafch.  13  Jac. 

(M.  c)  Whai 
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(M.  c)  What  Thtngs  will  dtjpence  with  a  Condition^ 
ASls  of  him  that  nvill  have  the  advantage  4 

[i.  7F  a  condition  be  to  recover  tertatn  land  agalnft  J.  S,  and 
•*  thereof  to  enfeoff  another^  who  is  party  to  the  obligations^  if  he 
to  whom  die  feofiisent  is  to  be  made,  accepts  afeoffrnent  of  the  land 
heforeany  recovery  hadhy  the  other,  the  condition  is  performed  (it 
feems,  becaufe  he  had  difpenfed  with  the  condition.)  39  £.  3«  3.  5* 
6  b.  But  quaere,  for  perhaps  he  hath  diiieifed  J.  S.  but  it  is  diere 
(aid,  that  it  fliall  be  intended  that  he  himfelf  was  feifed  thereof.]    * 

[2.  If  a  leale  for  years  be  made  upon  condition  not  to  alien  with-  •  in  Roll, 
•tff  licence^  and  after  the  Uffir  Ucenfes  the  leffec  to  alien,  and  dies  »t«mif- 
hifore  alienation^  yet  the  leflee  -  may  alien ;  for  the  death  of  the  /Leffel) 
lefTor  is  not  any  countermand;  for  this  was  executed  on  the  part  of  cro.  j.'ios. 
the*leflbr  as  much  as  it  could  be.     Co.  Lit.  52.  b.  cites  M.  3  Fis^.Mkh. 
Jac  b.  to  be  rcfolved.]  3J- b.r. 

rfcmstobeS.  C.  only  here  it  is  fat  J  to  be  that  the  lefTor  died  before  the  alienation,  whereas  In 
Cro.  ic  is  ftaced  that  the  alienation  was  after  a  grant  of  thereverfi-'n  by  the  Ic.lbr,  and  attornment  by. 
the  letlee ;  and  held  that  though  the  alienation  was  after  the  grant  of  the  rcTcrfiun  by  the  licence  q£ 
tki  grantor,  yet  it  was  good  enough,  and  judgment  accordingly. 

3.  If  a  man  be  bound  to  prefent  y.  N*  to  the  church  of  D.  and 
7.  M  takes  femcj  and  the  church  voids^  yet  tfae  obligor  ought  to 
prefent  J.  Nr  for  otherwife  he  (hall  forfeit  his  obligation ;  the  rea- 
fon  feems  to  be,  in  as  much  as  it  is  a  condition  in  fad,  as  to  ftand 
to  a  voiJ  award  &c.  Br.  Conditions,  pi.  189.  cites  34  £.  i.  and 
Fitzh.  Debt  164. 

4.  Annuity  was  brought  by  a  man,  to  whom  it  was  granted  tiU  he  Br.  Tout 
was  promoted  to  a  competent  benefice.     The  defendant  faidy  that  the  TempaPrift. 
flaintiff  had  taken  feme^  andfo  could  not  t  eseive  a  benefice^  and  a  good  \Iq^  '  ^*^ 
plea  by  award.     Br.  Annuity,  fi.  i6.  cites  7  H.  4.  16. 

5.  If  a  man  is  bound  in  an  obligation  of  40 1.  upon  condition  or 
defeaiancethat  i/*^.  5.  befervdntto  the  obligee  for  J  year  s^  that  the 
obligation  (hall  oe  void ;  per  Cur*  it  is  a  good  plea  that  the  obligee 
licenced  the  fervant  to  go^  &c.  though  the  licence  be  only  by  parol. 
Br.  Licences,  pi.  18,  cites  6  £.  4.  2« 

6.  Where  a  man  leafes  land,  rendring  renty  and  the  tenant  is 
hund  to  pay  it^  and  the  obligee  enters  into  part  of  the  landy  the  ob- 
ligation is  determineH ;  for  this  is  an  advantage  of  the  obligee.   Br.  r  24,7  1 
Conditions,  pi.  128.  cites  4  H.  7. 6. 

7.  A.  leafed  a  hdhfe  and  lands  for  21  years  to  B.  referving  rent  an-  ^  ^^j  ^ 
nuitlly»  provided  that  the  faid  B.  icc.Jhould  not  parcel  out  from  the  pi.  54.S.C. 
faiii  me(uage  any  lands  without  A*s  confent,     B.  leafes  farcel  of  the  1  Judges 

land  to  C.  for  part  of  the  term.     The  rent  became  arrear^  and  A.  Jj^'j**'  ^*^^\ 
accepted  the  fanuy  and  afterwards  entered  for  breach  of  the  condi-  tancc^  m^a 
tion.    Two  judges  held  that  the  entry  was  gone,  but  the  other '»«fc<>nciu<^c 
(thjre  being  only  one  more  in  court)  u as  of  a  contrary  opinion.  '^^  ^'^\  ^^^^ 
2  And.  42.  pi.  28.     liill.  38  Eliz.  March  v.  Curtis.  Jr^d  avoid 
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the  leaie ;  for  it  might  be  Att  tbe  leflee  had  firft  conveyed  the  parts,  and  fo  broken  the  cohditidrr^ 
and  yet  A.  might  not  have  any  notice  thereof,  and  then  it  would  be  hard  to  coocinde  him  In  fuclx 
cafe }  for  if  it  IhouM,  then  every  one  in  fuch  cafe  may  be  defrauded  of  the  benefit  of  his  coniitioii. 
■  Cro.  E.  S2S.  pi.  57.  S.  C*  Anderibn  and  Beaumond  held,  that  the  entry  was  barr'd  by  the  ac- 

ceptance, but  Walmfley  e  contra,  0«(n  abfente;  a4iomatar."  Mo.  43,5.  pi.  594.  S.  C.  accord- 

ing to  Cro.  E.  fupra.  Brown! .  7S.  S.C.  but  S.P.  does  not  appear.  3  Rep.  65.  a.  S.  C. 

cited  by  the  reporter,  and  fays,  that  it  was  adjudged  by  Anderfon,  Wvimfley,  and  the  whole  court, 
that  though  the  leHbr  accepted  the  rent  by  the  hands  of  the  lelTecy  yet  inai'much  as  the  lefibr  haa  no 
BOtice  of  the  allignment^  the  acceptance  did  not  conclude  him  of  his  entry. 

8#  The  plaintiff  had  enfred  info  articles  to  purchafr  land,  but  ob- 
jeftions  being  made  to  the  title  they  were  removed,  after  which  he 
paid  a  conitderable  part  of  the  money,  and  came  intofeveral  orders 
of  court  with  the  defendant,  to  pay  the  rejidue  by  fuch  a  day,  and  in 
default  thereof  to  give  up  the  articles^  and  lofe  fvhat  he  had  befori 
paid.  The  plaintiff  made  further  default,  and  prayed  to  be  relieved 
on  payment  of  principal  and  intereft.     Lord  cbancellor  (aid,  diat 
the  agreements  being  looked  upon  to  be  intended  only  as  a  fecurity 
for  payment  of  the  money,  if  the  defendant  had  his  principal^  in- 
tereft,  and  cr)fts,  he  could  not  complain ;  that  at  the  time  when 
the  money  was  to  have  been  paid,  being  in  1720.     Money  was 
locked  up;  that  a  delay  happened  by  the  death  of  defendant's  father^ 
and  his  executors  not  adting,  and  the  defendant's  delaying  to  ad* 
miniiUr  to  his  father  with  the  will  annexed,  which  was  the  default 
of  tbe  party^  fo  that  the  plaintiff^  s  payment  at  the  exa£f  time  was 
difpenfedwith^  and  therefore  decreed  the  plaintiff  to  be  relieved  upon 
payment  of  principal,  intereft,  and  cofts*     Trin.  1722.  2  Wms's 
Rep.  66.  Vernon  v-^Stephens. 

(N.  c)  What  AB  or  Thing  will  excufe  tbe  Perform^ 

ance  of  the  Condition- 
A6ls  of  him  nvbo  is  to  have  the  Advantage. 


I.  T  F  a  condition  be  to  infeoffthe  thligee^  though  the  obTigei  dif- 
^  feifes  him  of  the  land)  yet  this  does  not  excufe  the  perform-* 


•  This  r 

ihould  be       ^ 
92.  a.  in  -    -  .  . 

principio,  'ance  of  the  condition,  for  he  may  re^enter^  and  perform  it  notwith- 
per  Cur.      ftanding.     Co*  8.  Francis*  2^^-  Co.  2.  Julius  iVin.  [fVinnington^s 

Obiterj  tor         /•  T   -       L        I     •**.  J  1  "^  *" 

the  •biigce  ^^>]  59*  b.  admitted*] 

had  no  co- 
lour to  enter  upon  the  obligor.  S.  P.  Arg.  Godb.  75.  in  pi.  90  »    m  See  pi.  9.  S.  C. 
^     if  a  man  maiccs  a  feuA'ment  in  fee,  upon  ccndithn  that  tbe  feoff*c  (hall  n^infet^  inm  ut  fuch  <f  i^y^ 
and  before  the  day  xhi  feoffor  JiJ/'eije:  tbe  fcvjfte^  and  holds  him  out  by  force  until  the  day  be  paft,  the 
ftatc  of  tl\e  feoffee  i*  abfolutc,  ror  the  fcoiibr  is  the  caufe,  whcn^forc  the  condition  cannot  be  per- 
foimed,  and  tliercfure  ihall  never  taJce  advantage  for  non^performance  thereof.     Co.  Lite  206.  b. 

[   2144   J  . 

^^•^^•574«  [2.  If  leffee  for  years  covenants  to  drain  the  water  which  is  upon 
rci  "kead  ^^  '^"^  before  fuch  a  day^  and  after  the  le£ir  enters  before  the  day, 
S.  c.  ad.  '  and  there  continues  till  tbe  day  is  pafl^  yet  this  (hall  not  excufe  the 
iudged  no  performance  of  the  covenant,  becaufe  this  is  collateral  to  the  land. 
th.dtd  "»"•  37  El-  B-R-  per  Curiam  adjudged.] 

th.it  tlic  iL'f- 

ft>r  I.c!  J  him  out,  and  d'.ilurbed  him  to  do  it.         Mo.  402.  pi.  534.  Carith  v.  R^ad,  S.  C.  is^  that  a 
ie..!':  w^s  maie  or*  certain  tcimy  grounds  in  the  county  of  C  and  rhc  Jeflee  co\Tnantrd  to  drain  certain  ' 
(^wiiwr  lar.ua  la  the  laiu  CwUnty  not  in  the  Icafe,  a.'xd  upon  covenant  brought  he  pleaded^  that  Icfibr  had 

cAter*4 
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enterM  Into  the  Un'i  leafed,  tnd  a^odg'd  no  plea ;  becaofe  the  coventnt  was  collateral,  and  not  for 
the  doing  a  thing  inherent  to  the  land  demifed ;  but  if  the  covenant  had  been,  that  upon  the  land  de« 
mifed  he  fliuuld  do  I'uch  an  adt,  the  entry  into  the  land  leafed  may  ezcufe  the  a£t ;  and  cites  T  5  H.  7. 
]o.  10  £.4.  iS.  19  £.  4. 2.  and  35  H.  6.     Fiuh.  Barre,  i6a>  Qw.  65,  66.  S.  C.  ac^udged 

accordingly. 

[3.  If  a  man  be  bound  to  build  an  houftj  &c.  he  is  cxcufed  if  Br.  Cove* 
the  obligee  will  not  fuffer  him  to  build  it ;  for  he  cannot  come  upon  *^*^^*  ^^v^* 
the  land  without  his  will.     19  £.  4. 2.  b.  per  Curiam.]  ^.  g,  ^hich 

is  chV  com- 
mencement of  the  S.  C.  and  fays  it  is  a  good  olca  in  covenant  brought  for  the  not  building,  that  the 
plaintiff  commanded  him  not  to  build  it,  but  a  difcharge  it  cannot  be,  unlefs  it  be  by  uriting,  where 
tile  covenant  is  by  writing,  as  in  the  principal  cafe  it  was  ;  per  the  opinion  of  the  court. 

[4.  If  a  condition  be  to  repair  a  houfe^  he  is  excufed  thereof  if  a  Fitxh.Dou* 

Jiranger  by  the  command  of  the  obligee  himfelf  difturbs  himy  and  will  ^^^  ^^f^'  P'* 

not  fuiFer  him  to  do  it.    9  H.  6. 44.  b.]  s?c.^&?.p. 

admitted  by  Ifliie ;  and  cites  alfo  Mich.  6  H.  6, 

[5.  If  a  condition  be  to  ereH  a  milly  and  after  he  comes  to  the  ob-  r*'-'^"^ 
llgee,  and  feys  all  is  ready  for  the  ere<3ing  thereof,  and  demands  *  ^^^'  454- 
of  him  when  (*)  he  (hall  come  with  the  mill  to  eredt  it,  if  the  obligee  ^'  '^^"  ■*■/ 
fayi  he  will  not  have  the  millj  and  entirely  difcharges  him  of  the  mill,  ^j,"  l^,]^  "* 
this  (hall  excufe  him  of  the  performance.  3  H.  6.  37.  admitted  by  tlicre. 
the  iflue.] 

[6.  If  leiTcc  for  years  covenants  to  drain  the  water  that  ftands  upon  s<rc  pi.  1. 
the  land  before  fuch  a  day^  and  after  the  lejfor  enters  upon  the  land,  ^-  ^'  '^"^ 
anddijlurbs  the  leiTee  ;  this  is  a  good  excufe  of  the  performance  of  [{jere.!!!!. 
the  condition.     Hill.  37  £liz.  B.  R.  per  Curiam.  J  Godb.  70. 

in  pi.  84. 
Mich.  18  &  £9  'Eliz.  Arg.  cites  a  cafe  in  the  fame  term  in  C.  B.  where  leflce  for  5  yrars  covcnantod 
to  build  a  miU  within  che  trrm,  and  bccaufe  he  had  not  done  it,  the  leHbr  brought  an  at^iion  or* co- 
tenant;  and  the  defendant  pleaded,  that  within  the  laft  three  )ears  the  leflor  forcibly  held  him  out, 
kc,  fo  as  he  could  not  build  it ;  and  by  the  opinion  of  j11  the  jufticesy  he  ought  to  plead  that  tlic  IcS 
for  with  force  held  him  out,  otherwife  it  would  be  no  pica* 

* 

[7.  If  a  man  covenants  with  me  to  eolleSi  my  rents  in  fuch  a  town, 
if  /  interrupt  him  in  the  collecting  thereof,  this  excufes  the  cove- 
nant.    1 3.  H.  7.  Keble  34.  b.  ] 

[8.  If  Icffce  for  years  of  an  houfe  covenants  to  Repair  it,  and  to 
leave  it  in  as  good  plight  as  be  found  itj  and  after  certain y^^r^fj  of 
fire  come  out  of  the  chimney  of  the  lejfor  into  an  houfe  not  much  re- 
mote, by  which  the  houfe  of  the  lejfee  is  burnt ^  this  will  excufe  the 
performance  of  the  CDVcnant  to  the  leflce,  fo  that  he  is  not  bound 
to  re-build,  becaufe  this  comes  by  the  atlofthe  lejfor  himfelf  Trin. 
12  Jac.  B.] 

[  9.  If  the  condition  of  an  obligation  be,  that  the  obligor  fliall  iV  »  Bnwnl. 
ffofthe  obligee  of  the  land  before  fuch  a  day^  and  after  before  the  day  !Y^c^^^aI 
the  obligee  diffeifes  the  obligor^  and  keeps  it  with  force  till  after  /A^  ui-v.Vraii. 
day^  fo  that  the  obligor  cannot  enter,  this  will  excufe  the  perform-  <='s,  s.  c. 
a:;ce  of  the  condition.     Co.  8.  Frances  or:.]  ^'  ^'  ^' 

^  ^  ,  ^      •*  docs  not  ap* 

•fHSj  ^  pear. . 

•  Rfp.  92.  a.  per  Cur,  in  Francis's  cafe.— ——Where  a  perfon  agrees  to  do  a  thing,  he  mufl  fheSj 

•  he  has  dititt  ait  in  ha  p^utr  to  perform  it,  anJ  he  ought  tikf\.ife  f.jhc-jL'  hcto  it  cjmv  ii  pafs^  tn.u  it 
v<u  not  ptrfurmcd  \  as  that  the  dcrcndant  W4S  there  anJ  rcfal.u  [o  ucc.'p%  or  w.i*  njc  rhe  r  at  all^  or 
•a  LLe  iait  convenient  tiOiC  of  the  Jwiy  wiiiwh  the  Uw  rf;'^oi/iu  fw>x  dAr^  tiif  nutter,  i«i.«i  ali  this  r hi? 

flaittdir 
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nlftijitlfr  ought  to  ftew  to  intitfe  himfelf  to  bit  a^Uon ;  per  Holt  Ch.  J.  12  Mod.  531.  Tnif.  tj't^.  f? 
in  c  afe  of  Lancafliiit  v.  Ktllingwo^h* 

And  upon  this  reafon  of  Itw  is  the  c«fc  in  8  Rep.  92.  Francis*!  csfe.  *  One  makes  ^fnfmtnr^  mptii 
ttndittM  that  }}it  feoftt  fl^tdd  rg-^nfffobUgei  kyfitcb  a  day^  and  >efbcc  the  day  the  it,wtty  or  obli- 
goy^  it  dijfeifed  iy  bim  tlst  wst  t4  be  inft^edi  and  then  the  bond  1$  put  in  fuit.  it  Is  not  a  pyiAfhM 
to  fa]r»  that  jFM  vftrt  ahoiyt  readj  to  infwflThjint  but  tha^  he  himfelf  before  the  day  ou'Oed  you,  but 
^OM  muJI  ^octtd  further  p  and  fa^,  that  be  kept  you  o$u  9/tbe  ftfrj/itn  till  after  the  day  ^\tbf(.ree  % 
for  though  h^  bad  intentjpted  you,  periiap  you  mi^t  hate  come  upon  the  land  after  ahd  performed 
the  agreement,  or  HMdc  a  tend^i  Which  if  he  refofed  vtoUldhate  been  tantamoui^t ;  for  you  ought  no{ 
only  to  fliew  a  difturbance  bv  himi  but  aljb  foch  eonttnuance  of  that  diffurbance  as  made  it  i'mpoflibld 
Ibr  you  to  perform  on  yonr  ude»  and  in  tliat  ca(b  he  ou'gh^  to  (h^w,  that  he  came  to  endeavour  to  make 
a  feoffment^  but  could  no^  do  if  by  reifon  of  the  mrre  he  met  with  from  the  pUintifF»  anc  ;hn  had  bscn 
a  good  excufe  \  per  Holt  Ch«  J.  ix  jBlod.  J32.  Tnn.  13  W.  3*.  in  cafe  of  Lancafiure  v.  KiUingworth. 

•  Godb.  70;  [10.  If  a  leafe  be  made  upon  condition  that  the  ItSQ^Jhall  not 
S.  C  "ut  P^^"^'^  ^^  hairbbur  any  whore  within  the  houfe  to  him  let/  and  that 
mts.P.—  if  hi  fuffirs  fuch  wcfmen  U/iay  therefor  6  weeks  after  warnings  Sic: 
Ibid.  75.  It  (haJl  be  lawful  for  the  Irffir  to  enters  Mid  after  the  leffie  fuffert 
mafterof  fi^^^  woman  to  be  there^  and  warning  is  given  him  by  the  feOor  j  al- 
St.  Cathe-  though  afier  the  lejfor  commands  the  woman  tojlay  there  for  6  weeks 
tine's  cafe,  yet  this  fliall  not  excufc  the  pcrforniancd  of  the  condition^  becaufe 
S.C.&S.P.  jj^g  \tSot  did  not  do  any  a£t  j  and  notwithftanding  the  command/ 
the  Icffcc  might  have  removed  her.  *  35  H.  6.  Bar.  162.  pefr  Cu- 
riam.   Co.  8.  Frances  $1.  B.] 


SRcp.  9«.  [11.  But  in  the  fcid  cafr,  if  the  leffbr  bujls  the  leffee;  and  with 
*^'"cafc*"  yirf^,  and  againft  the  will  of  tile  lefleej  puts  in  the  woman^  and 
cites  s!  C.  violently  makes  herjiof  there  wIth  force,  againjl  the  will  of  the  lejfee 
4i  s.  P.  for  6  weeksy  this  (hall  exeufe  the  performaiK^e  of  the  condition.  35 
H.  6.  Bar.  i6z.  Co.  8.  $2.] 

[12.  If  9L\c(ke  for  yezncaVtnsLiMs  to  Uaifi  part  of  the  land  at  the 
end  0f  the  term  fallowid  and  fit  for  wheat  J  provided  xhfX  the  lejee^  upon 
fuch  warnings  may  furrenaer  and  depart  at  anyfeaft  of  ATichaemas 
at  any  time  within  the  term^  performing  the  covenants ;  if  after  warn- 
ing he  furrenders,  and  does  not  leave  the  land  fallowed^  he  hath 
forfeited  his  covenant ;  for  the  acceptance  of  this  furrender  does 
not  difpenfe  with  the  covenant,  in  as  much  as  by  the  covenant  he 
is  to  accept  thereof.  HilU  4  Jac.  B.  R,  between  Moyle  and  Asiftion^ 
adjudgcd.J 
Cro.  B.  [I3»  If  two  are  bound  in  a  flatutCy  with  a  defeafance^  that  they 

s^c.^h'eid'*  to^^j//  make  fuch  ajfurance  asjhall  he  devijedj  &c.  if  an  aflurance 
accorduig.  be  devifed  and  tendered  to  one^  and  be  refufes  to  feal  it,  the  condi* 
ly. ^Qj^  J5  broke  for  both ;  for  he  need  not  requeft  both  at  one  time. 

^\%\u'     ^- 4^  ^^»^- ^-  ^-  ^^'^^  ^^ ^''"'>'*  '^- J    » 

Terry  and 

Lowe  V.  Redding,  S.  C.  ad}udg*d. 

[H,,Upon  a  marriage  between  A.  a  woman  and  B.  by  inden-' 
ture  between  A.  and  B.  and  C.  a  friend  of  A.  it  is  agreed^  That 
C.  Jhall  have  ail  the  ftoclc,  portion^  and  eftate  of  A.  prout  tunc 
fuit,  vcl  potuiflet  efle  appreciat'  vel  extunc  poftea  foret  invent*,  re- 
ftaret  &  remaneret  in  manibus  &  ufuyAnglice,  employment  of  C. 

vel  ubi  ipfe  difponeret,  till  B.  Jhall  provide  a  certain  joint ure^  &c, 

y^jl  -  \  ipfo  C.  *  annuatim  folvendo  querenti  interejfe  priinde  fecundum  ratem 
8/.  pro  quclibct  lOo/.  pro  quolibet  anno  durante  tempore  quo  fta- 
tus  ipiius  A.  in  manibus  vel  diipofitione  C.  remaneret  s  and  after 

the 
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ti>e  marriage  is  had,  and  then  400 1.  of  thi  fuhjlanci  rf  A  comes  to 

tbi  hands  rf  C,  and  for  one  year  continues  in  his  hands ;  but  J3.  taies 

and  detains  in  his  hands  of  the  fubflance  of  A.  goods  to  the  value  of  [  246  J 

*  too/,  over  and  ab&Ve  the  f aid  4doA  and  this  alfo  againft  the  will  of 

(Ifi  that  CL  hath  not  all  the  fubflance,  of  A.  in  his  hands ;  yet  he 

Ihali  pay  according  to  the  rate  of  81.  for  every  100 1.  of  the  faid 

400  L  which  he  had  iif  his  hands,  in  as  much  as  the  words  are. 

That  he  ihall  pav  8  U  pro  quolibet  lOQ  /•  Mich.  8.  Car.  B..  R.  be-r 

tween  Crojfe  and  Northej^  adjudged  upon  demurrer,  I  being  de 

confilio  qucrentis.] 

15.  Where  a  man  is  bound,  that  hejhall  not  refufe  to  make  fuch  Br.Cofw!!- 
inhnturcy  and  \ie  fays  that  the  pkuntiff  required  A/m,  afidhe  was^^^h^^'^9* 
ready  J  and  the  plaintiff  rdmfed^  md  the  other  faidj  that  at  ^nothir^*^Ql^\ 
time  the  defendant  refufed^  and  the  other  e  contra,  and  found  for 
the  plaintin ;  and  alleged  in  arreft  of  judgment,  becaufe  the  iilue 
Ihould  be  upon  the  reruial  of  the  plaintifF&  non  allocatur,  but  the 
plaintifF recovered;  for  the  defendant  ought  not  to  refufe  at  any 
time ;  quod  nota^    Br.  Repleader,  pi.  15.  cites  7  H.  6. 

i6.  If  the  condition  had  been  to  infeoff  J,  S,  before  fuch  a  day^ 
and  7.  Sm  in  the  meantime  entered  into  religion^  the  obligation  was 
(kved by  the  condition.     Br.  Obligation,  pi.  45.  cites  2  £.  4. 2 

17.  Writ  of  entry  of  40  s.  rent  out  of  the  monaftery  of  S.  where  Br.  Condiw 
variance  was  between  the  plaintifFand  defendant  for  tithes,  and  the  ci»ns,pi.6f. 
plaintiff  granted  to  the  defendant  the  tithes^  and  he  granted  the  /^o  s.  e*'^^'/^;J:!* 
rent  to  the  plaintiff  2sA  his  fuccdTorsy^  the  faid  tithes^  and  the  de-  cor^lngiy. 
fendant  laid,  that  the  plaintifFhad  taken  24  loads  of  the  tithes ;  judg- 
ment fi  a£lio.     And  per  Littleton  and  Brian  the  bar  is  no  plea;  for 
ivhere  the  rent  was  granted  for  the  tithes,  aU  is  executed^  therefore 
the  one  cannot  be  eftopped  for  the  other ;  for  the  grant  of  one 
thing  for  anther  is  no  condition.    Br.  Conditions,  pi.  6i.  cites  9 
£.  4. 19. 

i8.  £<!/ where  annuity  is  granted  pro  confdio  impendendoj  and 
Ae  grantee  refufes  to  give  him  counfel,  this  is  a  forfeiture  of  the 
annuity ;  for  this  is  a  condition  in  law,  and  the  counfel  is  executory. 

Ibid. 

19.  So  where  one  is  bound  to  make  a  new  pale  of  the  park,  and  he 
Jhall  have  the  ancient  pale^  there  if  he  be  difturbed  of  the  ancient 
pale,  he  is  not  bound  to  make  the  new.  Br.  Conditions,  pi.  6i. 
cites  9  £.  4«  19.    ' 

20.  So  where  a  man  grants  to  n^e  10 1.  annuity  to  have  a  gorfe  or 
gutter  in  my  land^  and  I  flop  the  ^tter  or  gorfe-,  I  (hall  not  have 
the  annuity ;  for  thefe  are  things  executory ;  and  there  if  the  one  be    ' 
difturbed,  the  other  may  do  the  like.     Ibid. 

21.  A  fid  where  a  man  is  to  have  my  meadow  infeveralty  afier  the 
hay  carried  away^  becaufe  I  Jhall  have  eafement  to  carry  it  over  his 
landj  if  he  difiurbs  me  of  the  eafementy  I  may  difturb  him  for  the 
meadow.     But  it  is  not  adjudged.     Ibid. 

22.  But  per  Littleton,  where  a  man  grants  an  advowfon  to  me^ 
and  /  grant  to  him  an  annuity^  and  I  diflurb  him  of  the  advowfon,, 
this  is  no  bar  of  the  annuity,  for »both  are  exeeuted}  for  the  annuity 
is  executed  by  the  grant.    Ibid,  cites  M.  15  £•  4. 2t 

Vol.  V.  T  3^3.  If  . 
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23.  If  the  cUigie  him/elf  be  the  eaufe  diat  the  obligation  cannot  be 
performed,  this  is  no  forfeiture ;  for  it  is  his  own  zSL  Br.  Coa<* 
ditionS)  pi.  127.  cites  4  H.  7.  3* 
The  law  24.  A  man  furrendered  cop^old  to  J.  S.  and  is  bound  in  an  ^/r* 
If  St  wtr  ^^'^«  ^batj.  S./hall  enjoy  it  without  interruptlvn  of  any,  and  J.  S. 
tenant  at  afterwards  cemmttei  afcrfeiture^  and  the  lord  entred^  the  obligation 
comnum  i(  not  forfeited,  becaufe  it  was  his  own  a£f.  D.  30,  a.  pL  205.  HilL 
tte  owjce  a8  H-  8.  Compton  v.  Brent. 

ceiiesythe 

obligation  ii  faved,  becaufe  It  was- the  a^  of  the  plaintiff  himfelf}  quod  nota^    Ibid. 

•  • 

25.  It  is  a  general  rule  in  conditions,  that  if  the  plaintUFhimicIf 
be  the  caufe  of  difablement,  fo  as  the  condition  cannot  be  perform- 
r  ^47  I  cd,  he  (hall  not  take  advantage  of  die  condition^    Arg.  Godb.  76. 

pi.  90.  Mich.  28.  and  29  Eliz. 

3Le.  159.       26.  A.  leafed  to  B,  at  40 1,  per  ann.  and  %Jlranger  covenanted 

Jiiich^i       fi;//*  A.  that  B./houldpay  the  i^oL  for  the  farm  And  occupation  of 

and^3o  kiis.  ^^'  lands  \  A.  brought  an  a£tion  of  covenant  againft'the  ftranger, 

s.  c.  in  to.  vft^  pleaded^  that  before  the  day  ofpaymentj  the  plaintiff  hufled  B,  of 

cidemvcrbis.  ^  farm;  it  was  objeAed  that  this  was  no  plea,  becaufe  this  is  a 

collateral  fum,  and  not  for  rent  ifTuing  out  of  the  land ;  but  the 

court  held  the  contrary,  that  it  is  a  conditional  covenant,  and  that 

the  confideration  upon  which  the  covenant  is  conceived,  viz.  The 

farm  and  the  occupation  of  it  was  taken  away  by  the  a£l  of  the- 

plaintiff  himfelf.  2  Le.  115.pl.  153.  Trin.  32  £liz.  B.  R.  Bedell's 

cafe. 

BrownUyS.      ^7»  Acceptance  ofrenty  is  a  difpenfation  of  a  forfeiture  for  non- 

s.c.dcS.P.  payment  of  rent,  but  not  of  a  breach  of  a  collateral  condition. 

by  Sir  Ed.    Cro.  E.  528.  pi.  57.  Mich.  38  and  39  Eliz.C.B.    Marfh  v, 

ward  Coke.  /^     ^« 

Curtis. 

28.  Debt  on  a  bond  conditioned  to  fave  harmlefs  from  a  bond 
made  to  C.  for  payment  of  100  L  at  a  day  andplaccy  tSc.  The  de- 
fendant pleaded^  that  at  the  day  ofpayment^  he  was  going  to  the  place 
to  pay  it  i  and  the  plaintiff  by  covin  caufed  him  to  be  imprifened  till 
after  fun-fet  ^  the  fame  day^  to  the  intent  the  loo/.  fhould  not  he 
paidy  andfo  the  obligation  to  be  forfeited  \  and  fo  he  could  not  come 
to  the  {aid  C.  to  pay  him  the  (aid  100 1.  Adjudged  upon  demurrer, 
that  fuch  a  bare  furmiCe  was  no  bar.  Cro.  £•  672.  pi.  30.  Pafch, 
42  Eliz.  C.  B.  Morris  v.  Lutterel.  , 

».  C.  cited  29.  The  condition  of  a  bond  was,  that  before  fuch  a  day^  the  rf//- 
T^  ii°m2^  ^^'^  would  procure  fuch  a  woman  to  marry  the  obligee ;  the  obligee. 
532*  and  goes  to  her,  and  tells  her^  boiv  barbaroufly  he  would  ufe  her  if  fhc 
calls  it  a     married  him,  and  called  her  w^ore,  and  threatened  to  tie  her  to  a 

matk'u  P^^>  ^^  ^^'^  ^^^  '"^^  thing9*iia^t  no  woman  in  her  fenfcs  would 
^f^ '  ^  marry  fuch  a  man ;  after  the  oUy,  debt  was  brought  upon  bond, 
and  this  matter  fyecially  pleaded  in  bar,  and  adjudged  to  be  no  good 
plea>  but  that,  notwithftanding  the  menaces^  the  obligor  ought  tm 
bavefhewedy  that  he  had  done  his  utmoft  endeavour  to  procure  her 
to  marry  him,  but  ia^xfhe  by  reafon  rfthe  menaces  refufedy  and  fo  be 
w^  hindred  by  the  pbintift'.  Cro#  £•  694.  pL  4.  Mich.  41  Eliz. 
H.  R.  Blandford  v.  Andrews^  ^  : . 

5  30'  A/r#^. 
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3d*  kfeoffmertf  Was  made  on  condition  to  pdy  lob  /.  aifuch  a  day^ 
ttnd  to  mate  afufftcient  liafe  of  BL  Acn^  parcel  thereof^  for  21  years. 
The  200  /.  was  faid^  hui  as  to  BL  Acre  it  was  infijled  that  that  was 
parcel  of  the  landy  whereof  the  feoffment  was  made^  which  the  feoffee 
yet  continued  in  poffefRm  of  to  that  he  could  not  make  a  leafe  thereof  \ 
the  feotfee  demurr'ot  becaule  it  was  not  allegM  that  the  leafe  of  BI. 
Acre  was  made }  but  it  was  held  that  he  need  not  to  allege  per* 
formance  of  that  part,  becaufe  it  is  impoffible  to  be  perform'd  \  and 
his  performing  the  po/fible  part  is  fufficient.  And  here  he  cannot 
make  a  fufficient  leafe^  becaufe  the  feoffee  is  always  feifed ;  and  it 
is  not  intended  that  bejbouldmake  a  leafe  by  ejloppel^  the  words  be- 
ing that  he  fhould  make  a  fufficient  leafe.  Cro.  £•  780.  pi.  14. 
Mich.  42  and  43  Eliz.  B»  R.  Wigley  v.  Black  wall. 

31.  If  ^.  be  bound  to  B,  thatj.  S. /hall  marry  Jane  G.  before  fuch 
a  day,  and  before  the  day  B.  marries  with  fane^  he  (hall  never  take 
advantage  of  the  bond,  for  ^zthe  himfelfis  the  mean  that  the  condi^ 
tion  could  not  heperfornCd^  and  this  is  regularly  true  in  all  cafes.  Co. 
Litt.  2o6»  bl 

32.  A  mortgagor^  or  obligor  mujl  on  the  day  of  payment  yj^i  the  I.itt.S.340. 
mortgagee  or  obligecy  and  tender  the  money^  &c.  if  the  mortgage?, 

&c.  be  in  the  realm  of  England^  but  if  he  be  out  of  the  realm  of 
England^  the  other  is  not  bound  to  feek  him  there,  but  (hall  have 
the  lame  benefit  as  if  he  had  made  a  tender.  Hawk.  Co.  Lir. 
294.  29  s. 

33'  ^*^^  Mary  granted  to  T.  a  reverfion  in  tail  upon  condition  C  ^4°  ] 
that  ifT.  or  his  heirs  pay  20  s.  at  the  receipt  of  the  exchequer;  &c.  the  \  ^^^l^xti 
grantee  fhaJl  have  a  fee  \  refolved,  that  if  afterwards  the  ^»^rn,  ttw-v.Tuii). 
der  her  gteatfealy  refufes  to  receive  the  money,  yet  if  the  grantee  ^'<^'^^'^- 
tenders  it  at  the  receipt  of  the  exchequer,  he  (hall  gain  the  fee  j  Tor  •'=«>"*»«siy- 
the  queen  by  no  means  can  countermand  or  hinder  the  increafe  of 
the  eflate  in  fuch  cafe.     Adjudged  8  Co.  76.  b.  Trin.  7  Jac.  Lord 
A>trafFbrd's  cafe.     \ 

34.  In  covenant  plaintiff  counts  that  he  by  indenture  leafed  his  An  eriaioa 
perfonage  rendring  rent,  and  the  leffee  covenanted  to  pay  his  rent.  ^^^^^  poiici- 

,  The  Uffee  pleaded  that  before  any  day  ^payment,  the  parknage  zvasfe-  fo?yeLf*^f! 
queflred  for  non-payment  of  the  fir  It  fruits  \  the  court  held  this  no  charges  aU 

flea ;  for  he  does  mt  /hew  that  any  a£f  was  done  by  the  plaintiff '^'^^t^f^h 
imfelf  in  his  default,  and  he  cannot  fay  that  the  leffor  had  nothinr  *"^  "7*" 

,  3^   y  y  ./    I     /•  *        r     •  V        r  i_i-        •         r  *  nan ts  in  any 

at  the  time  of  the  leafe  made ;  10  m  caie  of  an  obligation  for  pay-  fort  depena- 
raent  of  the  rent;  for  he  had  bouod  himfclf  to  pay  it,  and  the  oc-  jngiip>nche 
cupationis  not  material  where  the  leale  is  for  years  or  for  life ;  pj^^jj»^jj' 
but  otherwife  of  a  leafe  at  will.    Het.  ^.  Mich.  3  Car,  C.  B.  vrwe^ton^ 
Jeakill  v.  Linne.  L  Obiter. 

Mich.  44  and  4$  EU<.  iWhen  a  th'ng  ifTuei  out  of  the  profits,  if  the  profits  are  tikcn  AW^y, 

that  which  Iflues  out  of  |hcm  are  alfo  dilchiriiod.  Arj.  Roll,  ^t^,  19S.  cic?s  x6  H.  6.  •  lenc  is  re* 
ferve^  out  of  Lind,  \i  the  land  be  evi£t:i  the  rent  is  dilchirgeJ,  and  fa  It  is  if  he  haJ  ncereJ  iaco 
an  ohi-gation  to  pay  th?  rent ;  becaufe  it  lifaes  out  of  the  prodti  which  are  evi<fteJ,  aaJ  co.iie^ucadf 
the  obligation  and  rent  are  dilchaiged. 

35.  If  he,  to  w'lOTi  a  thing  i^  to  be  done,  hinder  the  other,  that 
is  to  do  It,  ever  fo  much,  yet  the  other  mufi  uft^  bis  utmifi  endea* 
vaurs  oa  bis  fide  to  performs  ^^^  ^bew  chat ae  has  done  ic^  or  elfe 

T  a  ho 
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he  forfeits  his  bond,  or  breaks  his  aereement*  I2  Mod.  532.  Tnn. 
13  W.  3.  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court  ia 
cafe  of  Lancafhire  v.  Killingwortb. 


(O.  c)    What  things  excufe  the  Performance  of 

Conditions,  and  what  not. 
AiSts  of  him  Hvhojhall  have  the  Advantage. 

[Refuja/.] 


i 


I.   TP  the  condition  he  to  do  a  collateral  aR^  and  not  to  pay  mo- 

-^  ney,  which  is  of  the  nature  of  the  principal  fum,  it  feems  if  the 

.  obligee  refufcs  it  at  die  day,  this  difcharges  the  whole  obligation, 

D.  3.  4*  Ma.  150,  84*  12  H.  4  23.] 

^I'd^*" .         2.  Detinue  by  executors  of  obligation  bailed  by  the  tejlator  to  tbi 

I  "chef  *  defendant^  vAiofaid  that  he  and  N.  D,  hailed  upon  certain  conditidnSy 
f  H.  6*       &c.  ^nd  prayed  garnifhment  againft  N.  and  had  it ;  N.  came  and 

faid  that  it  ivas  delivered  upon  eondition^  that  if  he  refufed  to  make 
Juch  indenture  to  the  tejfator  when  he  Jhould  be  requirrd^  that  then  it 
/hall  be  delivered  to  the  tejlator^  and  othenvife  to  the  faid  N*  and  faid 
Asxfuch  a  day  he  was  ready  to  have  made  the  indenture^  and  the  tef-^ 
tator  refufed  \  by  which  he  prayed  livery  of  the  obligation}  the  plain* 
tiff  faid  that  at  another  timcy  viz.  fuch  a  day  the  tefiator  required  him 
and  he  refufed^  and  the  other  faid  that  he  did  not  refufe,  Prift,  and 
fo  to  iflfuC)  and  found  for  the  plaintiff;  and  it  was  pleaded  in  arreft 
of  judgment,  becaufe  when  the  teftator  once  refufedy  the  iflue  fliall 
be  upon  this  plea,  and  the  refuial  of  the  garnifliee  after  is  not  naa* 
terial,  and  yet  becaufe  he  was  bound  that  he  fhould  not  refufe^ 
therefore  it  feems  that  he  (ball  not  reftife  at  any  time,  and  after  the 
plaintiff  recovered  by  judgment.  Br.  Conditions,  pi.  49.  cites  7 
H.  6.  24. 

1^49  ]  3  ^"  quare  impedit,  a  mznfeifedofa  manor  with  advowfon  appen^ 
uc  per  Af-  dant  enfeoffed  3,  upon  condition,  that  they  or  any  of  them  whofur^ 
cue,  to  that  ^l^gj^  or  their  heirs,  within  40  days  next  after  10  years  next  enfu'^ 
"fAxt  xktn's^^S  /A/  date  of  the  charter^  Jhall  re-infeoff  f.  and  Em  his  feme  in 
the  refufai  tuil^  the  remainder  to  K,  in  feCj  and  they  made  a  deed  according^ 
of  the  baron  ^//^  i^ff^y  cf  attorney  to  W.  P.  to  deliver  feiiin,  and  delivered  it 
thcVincipJ  ^o-t^c  attorney  of  M.  in  the  county  of  Er  fuch  a  day,  within  thd 
cafe,  that  40  days,  and  commanded  him  to  make  the  feoffment  accordingly  i 
the  feoflPee*  which  attorney^  fuch  a  day  and  year,  at  the  manor  offered  to  the 
feoft'R^to'  ^^^^^  ^o  make  eflate  yfithin  the  40  days  according  to  the  deed  and 
whom  the  Condition,  and  the  baron  refufedy  and  alfo  the  attorney  was  upon  the 
rrmainder  is  munor  all  the  \o  daysy  ready  to  have  made  livery,  £r.  Conditions, 
L7?forlj  PJ-  55.  cites  19  H.  6, 67,  73,  fb.      - 

II  confefled 

that  the  baron  and  feme  are  alive,  and  R.  ought  not  to  have  it  till  after  their  deaths ;  and  therefbre  it 
feem«  that  after  their  deaths  they  ou^ht  to  infeofF  him.  And  fo  it  is  the  beft  opinion  here,  that  by 
the  rerufal  of  the  baron  .and  feme,  the  frof^s  (jiallnot  retain  the  land  ;  for  this  WM  not  the  intenc 
01  die  fcolTor/  therefore  the  eairy  of  Cke  feoffor  kwfttl.    Ibi4« 

^  And 
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4*  And  fi  it  (cems  that  when  time  is  limitedj  If  a  man  refufes  at 
one  timey  he  may  agree  at  another  dOy  within  the  time^  and  all  well. 
Quaere.    Ibid* 

5.  And  if  the  baron  and  feme  die  within  the  40  days^  there  the 
feoflfees  ought  to  make  eftate  to  R.  to  whom  the  remainder  is  limit- 
ed, and  if  all  die  within  the  40  days,  the  feoiFor  may  re-enter ;  for 
die  feoffor  fhail  not  lofe  the  land  where  the  condition  is  not  perform- 
ed, and  no  default  in  the  feoffor.     Ibid. 

6»  And  if  A,  infeofis  B.  upon  condition  to  re^iftfeoff'  him  in  fee^ 
and  A.  dies,  yet  B.  ought  to  infeoffthe  heir  of  A.  and  if  B.  had  ten- 
dered a  feoffment  to  A.  and  he  reflifed,  and  died,  yet  the  heir  of 
A.  ihall  make  reqtiefl,  and  fhall  have  the  land ;  quaere  inde  where 
no  time  it  limited.    Ibid. 

7.  Debt  upon  obligation  by  J.  B.  againft  J.  C.  who  faid  thatthe 
obligation  is  indorfed,  that  if  A.  made  ejiate  tail  to  B.  before  Aii* 
ebaemaSj  that  then,  &c.  and  that  A  offered  feifin  to  B.  by  deedfealed^ 
and  be  refufedj  and  that  the  obligation  was  made  to  the  ufe  of  the 
faid  B.  It  was  held,  that  the  refiifal  of  G.  fhall  fave  the  obligation^ 
becaufe  the  obligation  wa$  to  the  ufe  of  G<  and  confequently  G. 
was  privy ;  but  the  fame  was  not  exprefly  ruled.  Br.  Conditions, 
^  140.  cites  2  £•  4. 2. 

8.  Where  a  man  is  bound  in  an  obligation  to  do  a  thing  out  of  the  l^  *  ««• 
oUigationj  as  to  infesfff.  S  byfucb  a  day^  and  he  offers  a  feoffment^  ^Mgttioa 
and  the  other  refiifes,  he  fhall  never  be  bound  to  make  the  feoff-  of  100 1. 
ment,  and  the  law  is  the  fame  in  like  cafes;  but  of  things  within^  with  cdndf- 
as  an  obligation  of  20  /.  to  pay  10  /.  notwithflanding  that  he  refufed  5,^^^  '^ 
the  ID h  offered  at  the  day,  yet  he  fhall  recover  the  duty  after,  viz.  tom  ertim- 
Ae  10 1.  but  not  the  penalty,  for  the  r  0 1.  is  within,  and  not  dehors.  *'''>  ^'-  <"" 
Br.  Conditions,  pi.  145.  cites 7  E. 4.  3.  %'^J!^tlf 

an  arbitrt' 
mnt  •Jth*  imtig  of^n  «&,  tet*  this  ii  co/Uteraf  to  the  obligation,  that  is  to  fiiyi  it  act  parcel  of  it^ 
lad  therelbfv  a  tender  aod  refuial  ia  a  perpetual  bar.   Co.  Litt.  207.  a. 

9.  And  per  Danby,  the  obligor  fhall  fay,  that  he  attended  all  thi 
day ;  contra  per  Littleton,  for  if  tlie  obligee  refufes  at  one  time  it 
is  fufHcient  \  quod  nota ;  which  Brooke  fays  feems  to  be  law.  Br. 
Conditions,  pi.  145.  cites  7  £.  4.  3. 

10.  Where  the  condition  istodo  a  thing  by  a  day^  the  refufal  be^  ^j'*^*  F^-  ^5- 
fore  the  day\%  not  material  if  he  performs  it  at  the  day  or  before  ^^^Urtot* 

the  day.     &r.  Conditions,  pi.  67.  cites  14  H.  8. 17.  per  Pollard^        CuV. 

11.  Refufal  and  denier  to  him  who  is  privy  is  material,  and  to  a 
Jlranger  is  nothing  to  the  purpofe.    Bn  Conditions,  pi.  26.  cites 

14  H.  8. 22. 

(P.  c.)  [Excufe.  Ads  of  the  Obligee,  [Refufal.]   [  250  ] 

{l,  TF  the  condition  be,  that  the  fon  of  the  ohligor  JhaB ferve  the 
*  obligee  for  7  years^  if  he  tenders  his/on^  and  the  obligee  rc«* 
fiifesi  it  is  no  forfeiture.    22  £d.  4. 26.  2  £d«  4«  2,.] 

T  3  2.  A  man 
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2.  A  man  is  bound  to  J.  N,  that  A.  B:  JbaU  hiah  ^Egatun  tf 
10  /.  to  the  faid  y.  N,  by  a  day^  and  A.  B,  offers,  and  y.  if.  th§ 
ebligee  rffufesy  the  obligation  is  not  forfeited ;  for  the  refufal  was  by 
the  obligee  himfelf ;  contra  if  it  (hall  be  made  to  a  ftranger,  aind  be 
refufes,ac.    Br,  Conditions,  pK  197.  cites  10  H*  6«  x6« 

(Pt  c,  2)    Tender  and  Refufal.    Pleadings. 

T,  T^EBT  upon  obligation,  with  condition  that  the  defendant  in^ 
-■^  feoff  A  B,  andhufeme^  and  faid^  that  be  tendered  eftate  tQ 
the  baron  and  feme,  and  the  baron  refufed\  per  Catefby,  diis  is  no 
plea,  but  {hall  fay,  that  the  biu'on  and  feme  refufed  1  but  per  Brian 
J.  if  the  baron  once  refufes^  the  defendant  is  discharged  for  everj 
and  if  the  baron  refiifes,  it  is  the  refufal  of  the  b^ron  and  feme.  Br« 
Conditions,  pi.  6;t.  cites  15  £.  4«  5.6. 

2.  And  fo  it  is  held  there,  that  refufal  of  a  Jlranger  to  the  obli^ 
gation  (hall  fave  the  obligation*    Jbid. 

3.  Debt  upon  obligation  >  the  defendant  faid,  that  it  is  indorfeds 
that  if  the  defendant^  or  any  for  hinty  come  to  Briftolfucb  a  day,  and 
there  Jhew  to  the  plaintiff,  or  his  counfel^  fuffcient  diffharge  of  an^ 
nuity  of^o  s,  per  annum^  which  the  plaintiff  claims  out  of  two  mef 
fuages  in  D.  that  then,  &c.  and  faid,  that  A.  and  B.  by  aiEgnment 
of  the  defendant,  came  the  f^me  day  to  B.  and  tendered  to  Jbew  to 
N.  and  W,  of  counfei  vith  the  plaintiff,  a  fufEcient  difcharge  of  the 
annuity,  and  they  refufed  to  fee  it ;  judgment  fi  aftio ;  and  Ac  plain-- 
tifF  demurred,  and  it  was  awarded  no  plea  by  all  the  jufticeS|  aftef 
great  argument,  becaufe  he  did  not  Jhew  what  difcharge  he  tendered^ 
as  a  releafe  or  unity  ofpoffeffton^  &c.  for  this  lies  m  the  judgment  <^ 
the  court  to  adjudge  it ;  but  they  faid,  that  if  he  came  not  there  at 
the  day,  this  ihall  bp  tried  per  ^ais,    Br.  Conditions,  pl«  183.  cites 

22  £.  ^.  ^Or 

(Q^c)    [Eiccvfe.'l   A(Sls  of  the  Obligee. 

[l.  1^  A.  is  obliged  to  B.  and  the  condition  is,  that  the  Jon  of  A, 

f  Jhallferve  B»  f or f even  year  s^  if  B^  takes  him^  and  after j  with^ 

in  tht?  term,  commands  him  to  be  gone  from  him,  thp  obligation  i$ 

|iQt  f(;rj^(>ed.    22  £,  4«  26.] 

Ben^.  il>       [2*  If  the  conditipn  of  a  bone!  be,  that  the  obligee  (hall  peaceably 

]>l.«6.Anai).  ii^9y  certain  cppyl^old  land  without  the  interruption  ofany^  and  aftef 

^h^*i*°**     ^^'  If^^^  ^^^^^*  fi^  a  forfeiture  by  nonpaynunt  of  the  rent  according 

avTar^S       t^  the  cufiom^  yet  the  obligation  is  not  forfeited,  |br  this  was  the 

^ood.  pegled  of  the  obligee  himfelf.     Hill.  28  H.  8.  Dier  30.  pi,  205.] 

j[  251  ]       3.  A  bond  was  conditioned  to  deliver  to  the  ^obligee  a  releafe^ 

&c.     In  debt  brought  the  obligor  ^/^<zi////,  quod  paratus  frit  at  the 

day  to  feal  and  deliver  it^  and  that  it  was  wrote^  and  wax  fixed  to 

the  label,  but  the  plaintiff  fefufed  to  accept  it  j  but  by  Chamberlaine 

J.  the  defendant  did  not  do  all  that  he  might  have  done  without  die 

blainti£f|  for  hejhould  have  fcaled  it^  but  ^id  not,  and  therefore  the 

DlaintifF's 
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plaintifF's  refufal  was  not  31 ;  for  that  would  be  acceptance  of 
paper ;  and  Haughton  J.  agreed.  %  RolK  Rep.  238.  Mich.  20  Jac* 
£•  ^.  Anon* 

4.  A.  gave  a  hmd  for  his  true  imprtjmment^  and  after  efcaped^ 
and  the  marflial  affigns  die  bond  to  the  plaintiiF  who  fues  it  to 
judgment)  the  obUgee  brings  in  the  original  defendant^  and  the  mar^ 
ftm  accepts  him^  and  per  Cur,  he  by  the  acceptance  has  difpenfed 
widi  die  forfeiture  of  die  bcipd.  X2  Mod.  454.-  Pafcb.  13  W.  3, 
Mafon  V.  Atberbury. 


(R.  c)     [Dif charged  by\  v^i  \s.  ? .    -/.  \^ 

Ads  of  both.  W^^^}^ 

[t.  T  F  the  obligor  pays  part  of  afmattfum  contained  in  the  condi*    ^-iOi 

•■•  tion  at  the  day^  without  any  mention  of  the  re/l^  yet  the  whole 
cbligation  is  forfeited.     21  £d.  4.  25.  B.] 

[2.  If  the  condition  be,  that  he  fhM  not  difturb  the  obligee  in 
certain  land  leafed  to  him ;  yet  if  hefurrenders  to  the  obligor^  this  is 
a  good  difcharge  of  the  obligation*     22  Ed.  4.  37.  admitted.] 

[3.  {If  a]  condition  [is]  broke^  performance  with  the  tf^f/^/j;?r^  Pc,  Brian, 
of  the  obligee  (fter  will  not  excufe,     20  £d.  4.  8.  6.]  contra  Suii- 

ird,  and  tho 
seporter  fays,  Ii!eo  ^ucre* 

4.  If  A  be  hound  to  an  abbot  that  !B.  Jhall  infeoffthe  abbot  byfucb 
a  day  \  there  if  B.  enters  into  religion  in  another  houfe  before  the  day, 
the  obligation  is  forfeited ;  and  contra  if  he  enters  into  religion  with 
the  fame  abboty  for  now  the  obligee  is  in  default  by  acceptance  pf 
b)iii  into  religion.    Br.  Conditions,  pi.  127.  cites  4  H.  7.  3. 

(R.  c.  2)     Excuje  pro  Tempore, 

Accidents 

I.  "C^  I N  E  by  an  abbot  to  find  a  chaplain  to  chant  infuch  a  chapel  Br.  Condi- 

■^    or  church,  the  defendant  faidj  that  the  church  or  chapel  fell  ^'>»'»  P^- 
fttch  a  dayy  &c.  fo  that  he  could  not  do  his/ervice  there  \  per  Keble  JJh.*^^*!-, 
this  is  ho  plea,  for  the  conufor  is  bound  to  do  it  there,  and  there-  that  the 
fore  he  (hall  make  the  chapel ;  but  the  opinion  of  the  couff  clearly  ohUgor  ia 
was,  that  the  plea  that  the  chapel  was  fellen  was  a  good  plea  for  the  2!^^,*  1 
time,  and  that  the  conufee  ihall  make  the  chapel  who  took  the  siugtrt  if 
commodity  of  the  fervices,  and  the  judgment  in  thefe  cafes  is  dif-Z^-fvfr&fr, 
tringas  ad  ficienda  (ervitia,  which  cannot  be  till  the  chapel  be  re* 
built;  but  judgment  may  be  given,  quod  ceiTet  executio, . till  the 
chapel  be  iiiade^  per  Kcble;  but.per  Fineux  contra.     And  this  cafe  r  2C2  1 
of  the  divine  fervice  is  the  default  of  the  plaintiff* for  not  making  of 
the  chapel ;  fo  judgment  (ball  not  be  given  for  the  plaintiff  where  all 
the  default  is  in  the  (ame  plaintiff,  and  the  defendant  (hall  not  da 
lUvioe  fervice  in  the  place  when  the  chapel  is  fallen^  and  it  is  a  bar 

T  4  /"'r 
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fir  tli  ttmi ;  per  Fineux,  Brian  and  Danvers,  but  per  VavUiv  !t  it 

a  bar  for  ever.    Br.  Bar,  ph  ill.  cites  16  H.  7. 9. 
S.  JP.  Br.         2.'  So  if  a  man  be  bound  to  carry  the  corn  to  thi  barn  of  J.  S.  an4 
^)?f  ■/!  dtes  ^«  ^"^^  /^^''  ^  ^^  difchargcd  of  the  carriage.    Per  Brian.   Ibid. 
10  H.  7. 13.      3*  Covenant  to  levy  a  fine  by  him  and  his  wife  at  the  reafinahU 

requefi  \  fickfiefs  of  the  wife  iv  excufe^    Mo.  .124.  pi.  270.  P^fch* 

25  Eliz, 


fiwTit.        (S,  c)     In  what  Cafes  a  collateral  Tubing  msiy  be 
t^it  ^  given  ip  S0tisfa£Hon  of  a  Condition. 

•  %  Brownil  [i .  ^  F  a  man  be  Ifound  \n,  20  \*to<ha  coUffteral  aSI  zsz  feoffinenty 
331.  s.  c.  ^  or  to  be  bound  in  a  ftatute,  or  to  render  a  true  account  | 
Cok^h^^T  ^^^^  mwey  or  other  thing  given  in  fatisfaHion  is  no  perfofman(k 
^\i  the  of  ithte  condition.  Go.  9.  *  Pefic^  79.  b.  f  D.  4  H.  8.  i,  Perkins 
condition  S.  753.  contra  J  9  H.  7.  18.  p«r  Vavifcr,  H.  13.  Jac.  B.  R.  be- 
'*'"^"^  tween  §  Forwoad  and  DiSton  adjudged^  (♦)  tjiat  money  cannot  be 
C*)Foi.45o.gjy^j^  in  fetisfaaion.  i  12  ft.  4.  23.  adjudged.  Contra  4  H.  6. 
U^^  23.  admitted.] 

vp  an  ac- 

cofint,  it  is  no  plea  that  he  made  him  a  leffe  of  a  hoyiif  and  laai  in  MX  fatisfj|&ft  of  aU  a^counti^ 

Jec.  D.  T.  Pafch.  4H.  S. 


1  S.  C.  cited  9  Rep.  79.  b. 


3  Bujft.  148.  Morewood  v.  Dickens^  and  was  on  a  bond  of  sol.  condidoaed  to  delHWta  tfaeob* 
tlgee  before  fuch  a  day  fo  much  lead  \  cfaie  defendant  plcad^,  that  before  the  day  at  thf  ra^wrft  of  the 
plaintiff  himfel^f  he  had  pai<)  one  S.  lol.  which  the  plaintiff  was  indehtnd  to  fahn,  and  tfaiahepaid  ton 
the  plaintiff  in  full  difcharge  of  the  firft  bond,  and  that  ibthe  plaintiff  had  accepted  of  it.  Thn  i^hole 
court  were  clear  of  opinion  that  the  plea  was  not  good,  and  that  the  plaintiff  had  good  caule  of  de- 
nurrer,  and  gave  judgment  for  the  pialn^ff  Rol*.  Rep.  296.  pi.  5.  d.  C.  fays  it  war  adjodged 

per  tot.  Cur.  'pgainft  the  plaintiff.     (But  it  is  added,  that  it  feema  St  waa  foe  the  plaintiff.) 

I  Br.  Conditions,  pi.  41 .  cites  S.  C.  for  the  condition  bcioig  to  l^e  bound  iu  a  ftatute  the  accefrtatpce 
<>f  a  leafe  of  a  houfe  for  h'?v  life  in  fatisfsidbon  is  no  porjfbntoance*  for  this  is  a  condition  debon,  and  moft 

be  performed  ftri^ly. rFitzh.  Barre,  pL  189.  dtes  S.  €.■■  j  BuUt  148.  Arg,  ctte^  S.C— ^ 

S.  C.  cited  9  Rep.  79.  b.  Co.  Lite  aia.  b.  S.  P. 

•  Jf'jl^'*        [^»  ^^^  when  the  condition  is  to  pay  tneney  there  any  other  r«/- 

payment      ^^'''"^  ^^^H  ^'^^  ^'  a  fatisfaStien.     Co.  9.     ♦  Peytocy  79.  f  19  Ed. 

of  another     4.  I.  B.  t  12  H.  4.  23.  B.] 

thii)g  is 

food^  if  the  obli|ation  be  to  pay  a  certain  Aim  of  nopey  \  per  Coke  Ch.  J.  a  Brewnl.  x  31  in  S.  C. 

+  Br.  Conditions^  pi.  161.  cites  18  £.  4.  15.  17.  ao.  and  is  the  S.  C.  with  that  of  19  £.4.  i.  b«— ^ 

}  Br.  Cpmfitions,  pi.  41.  cites  S.  C.  as  if  he  pays  com  for  the  money,  it  is  good  j  per  Hinlre  ■  ■ 
Fitxh.  Barre,  pi.  189.  cites  S.  C. 

Co.  Litr.  zi%,  b.^.  P«  and  fays  not  only  tbinp  infjftffian  may  be  given  in  fatSsfaftion,  but  alio  if 
the  feofii^e  or  obligee  accept  ^fiatutt  cr  q  bgnd  in  f^tisUdum  of  the  money,  *tii  a  good  fatisfa^on. 
«— 3  BuUl.  249.  ^'P.  •  •" 

Debt  upon  condition  upon  obligadon  to  pay  xo/.  before  fucb  a  dty  \  the  delendant  faid  that  before 
C])e  day  of  payment  be  deiivered  a  borje  infuUfatlifaBioMf  to  nvbicb  be  agretdf  judgment  fa  adio,  and 
a  good  plea ;  by  which  the  plaintiff'  took  the  receipt  by  pioteftation,  and  traverfed  the  agreement  | 
but  it  ieems  there  that  It  is  a  good  plea  that  he  did  not  pay  the  horfe.  fir.  Conditioniy  pi.  199.  cita 
»  &.  3.  »a.«  Co.  Litt.  2X1.  b.  S.  P. 

[3.  A  man  bound  in  200  quarters  of  fealty  upon  condition  to 
pay  20  /•  A  ring  or  horfcy  or  o^er  collateral  thing,  is  a  fatisfac- 
tion.    Co.  9.  79.  [a J. J 

[^'  So 
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[4.  So  ifttffnunt  upon  condition  to  pay  20  £  A  collateral  thing  Co.  Lltt. 
Ualatb&aion.    C0.9.  P*y/«r,  79.  [a].]  *"{';^;P; 

offeofFment 
in  mortfafty  if  the  feofibr  pay  to  the  feofllee  a  borft  or  ffold  ringf  ftc«  in  full  fatisfaflion  of  the  mo- 
9ey»  and  Ibe  other  receive$  it,  it  is  ^ood  enough,  and  as  liron^  as  if  be  had  received  the  money,  though 
the  horfe  was  not  the  twentieth  part  of  the  value^  becaufe  the  other  had  accepted  it  in  full  iatisfaftiont 
Co.  Lilt*  8. 344. 

[5.  A  man  bound  in  20  quarters  ffgrain^  conditioned  to  pay  five 
puirtersj  money  or  other  collateral  thing,  is  not  a  fatisiadion,  be- 
caufe of  the  original  contract.] 

[6.  But  Qthirwife  it  is  in  contract  without  detd.     Co.  9.  79.  b.J  in  fuchcafe 

payment  of 
money  it  a  dear  difcharge  of  Uie  contrafl ;  per  Haughton  J,  3  Bulft.  149* 

[7.  If  the  condition  be  to  pay  a  Ufsfum  at  a  day  5  if  the  obligee  »   r  ^« 
ttgrtis  that  hejhall  pay  an  horfe^  or  other  thing  in  fatisfadion,  yet  tions,°pi. 
if  be  nfufis  it,  the  obligor  ought  to  pay  the  toall  fum  at  the  day,  i6i.'citei 
odierwife  he  hath  forfeited  the  obligation  \  for  the  agreement  by  paroU  '^  ^-  4-  «|* 
vnthout  acceptance^  cannot  alter  the  agreement  by  deed  before*     19  E,  iVthf  com-r 

4*  I*  b.  2* J  mencement 

^  of  the 

S.  C.  cited  by  Rollj  but  if  the  oblige  accepu  the  borft  in  recomptnci^  this  is  a  good  difcharge  of  the 
bond.    Ibid*  . 

[8«  So  if  the  condition  be  to  ereSi  an  houfe  offucb  a  lengthy  &c.  he 
cannot  plead  amtber  agreement  in  another  manner  in  fatisia6lioi| 
thereof,  unlefs  it  be  by  deed^     19  £.  4.  2.  6-  per  Curiam,] 

[9.  So  if  the  condition  be  to  pay  a  fmalljum  at  D*  atfuch  a  day ;  So  In  debt 
au  agreement  to  pay  at  another  place^  without  acceptance,  is  not  a  t^e*defen^' 
difchargc*     19  E.  4*  i.  b,]  dant  picrd'e4 

that  before 
toe  day,  the  plaiatifT,  in  regard  the  plaincifTt  cattle  had  done  fome  trefpafs  on  the  defendant's  lands, 
pm  him  a  longer  day  of  payment  of  the  money,  which  day  is  not  yet  come  \  adjudged  per  tot.  Car. 
to  be  DO  plea,  becaufe  a  parol  agreement  cannot  difpenfe  wdth  a  bond.    Cro.  £•  697.  pU  S.  Mich.  4I 
*  4a  Elis.  B.  R.     Hayford  v.  Andrews* 

[lO.  So  if  a  thing  be  to  be  done  by  implication  of  law  to  the  perfon  Br.Conditi. 
tfany  perfon^  and  the  obligee  appoints  him  to  do  it  at  a  place  'w^JJ^SsE^" 
certain^  yet  if  the  perfon  be  not  there  to  accept  it,  it  is  not  dif-  15.  ,7  a'ot* 
charged,  but  the  other  ought  to  feeic  him.     19  £.  4.  i.  b.  1  an<i  »  part 

of  the  S.C* 

[i  I.  If  a  condition  of  an  obligation  be  to  pay  loU  at  a  day  at  D,  *  Br.  Con- 
if  the  obligee  accepts  it  at  another  tlace^  it  is  a  good  performance. '""^"*»  P** 
without  deed.     ♦41  E.  3.  25.  f  4^  E.  3.  29.  b.  ^3  H.  4*  9,  ||  11  s!c!!!!L 

H.  4.  50.  62.   21  E.  3.  45.  49  E*  3*  6.  J  F't8h.Dette9 

pi.  12 1,  citee 
S.C  See  (Q^b)  pi.  i,  1.  S.  C.  f  Br.  Conditions,  pi.  31.  cites  S.  C.  Br.  Dett.  pU 

43*  cites  S.  C.  %  Br.  Eftoppel,  pi.  53.  cites  S.  C— Fitsh.  £ftoppel,  pL  95.  dtes  S.  C. 

t  Br.  Charters  de  Terre,  pi.  10.  cites  S.  C.  but  not  S.  P. 

[i2.  So  if  the  defeafance  of  a  ftatute  be  to  pay  at  D.  fo  much  ^^'  T>^9^ 
rent.    46  E.  3,4.]  ^^^^^ 

&S.P. 
11  to  payment  of  moneyy  bat  meatloai  oodung  at  t9  nnt>«       ■  Fitgh*  Audiu  Queicla.  pU  i.  citee 
J,C.-— (Q;,b)pU*.S.9^  ^ 

[13.  If 


t^S3 


CottHitioiti 


[X3*  if  a  condition  be  to  pay  a  nnt  U  tbi  Mtgee^  an  agnement 
to  pay  to  bis  hailiffy  xubo  reft^es^  is  no  plea  without  deed.     Dubt- 

(254  ]  tatur,  9  H.  6.  29.  b.] 
r.Coadi-  fi^,.  If  a  Condition  be  that  a  fir  anger  fhaUinf toff  tbe  Aligeett 
^•'li  E?  land,  which  thefiranger  tenders^  and  he  refufes  to  accept,  hut  by  bis 
3. 23.  [and  command  be  infeoffs  another^  this  is  a  good  performance .  vitbout 
is  at  13.  a.  deed.  42  £•  3.  22.  b.  It  feems  the  refufal  is  die  great  caiife 
Sot'atTft    ^cfcofy  yet  diere  the  iiTue  is  taken  upon  the  commaiid. J 

b.  at  10 

RoU.]  and  the  plea  held  good ;  but  Brook  fayi  quod  minim  I  Jbecaoie  the  contrny  U  heXTria*  is 
H.  4*  S3>  becaole  thin^  de  hots  flulL  be  takea  ftrt^ly  ;  but  payment  to  the  plain tifi'  4ad  payment  to 
aftraofcr  ^  ^*comaand  it  aU  ffie.^— -Fitzh.  Barre,  pL  190.  (bis)  dto  S.  C. 

Br.  CoBdi.  [1  J,  If  the  defeAfance  ofafiatuti  be  to  pay  10  /.  rent  at  a  day,  it 
cho's^C.*'  •*  ^  good 'performance  without  deed,  that  he  paid  pari  for  the  ex^ 
ttttt  fays  vo'Pences  of  one  of  the  conufeesy  and  the  refidue  for  the  reparations  oftha 
thins  as  to   houfes  ( which  he  himielf  was  not  bound  to  repair)  by  the  command 

VS^^  ""^  **  ''''"'*'"^^-    ^  ^-  3'  33-  b.  adjudged.] 

out  deed, 

but  only  that  it  was  by  command  of  the  tonofee,  and  awarded  a  good  performance;  and  Brooke  &y« 
that  fo  it  fcems  it  amounts  to  a  payment  per  auter  mains  ;  ^uod  nota.  Br.  Aodtta  Qoeicla,  pt*  i. 
cites  $•  C.  accordingly. 

Br.  Condi-  [|6.  If  a  leafe  be  made  by  deed,  rendring  rent  upon  condition, 
a2?*aies  '^  *^  ^  8°^  performance,  diat  by  accord  the  rentjbould  he  re^couped 
V.C'^ for  the  table  of  the  lefibr,    47.  £•  3. 24.  b»3 

Br.Cow- 

nant,  pi.  13.  cites  S.  C.  bot  Brooke  fays,  quiere  if  fuch  agreement  witfaoot  deed  be  fuificient  to  dif- 
charge  a  corenant  which  ii  by  de^d ;  for  by  Pam.  tt  is  not  fuflkicnt.  ■  A  condition  was  t^  pay 
money  at  Mich,  and  it  was  agreed  between  the  parties  that  the  plainti6F  ihould  retain  ta  much  rent  as 
the  monies  due  to  the  obligee  on  the  day  they  xrere  payable  flk>nld  amount  unto,  in  fatisiadioA  of  the 
monies ;  but  becaufe  the  rent  was  not  doe  tiU  after  that  day,  he  could  not  contraA  for  it,  and  con* 
fequentiy  the  condition  was  nut  performed.  Arg.  RoU.  Rep.  096.  cites  Mich.  40  &  41  Ella.  Andrews 
V.  Harrington.  But  fays  that  it  was  there  agreed,  and  that  lb  is  la  E.  4*  5.  that  othexwife  it  is  in 
cafe  of  a  obligations  becaufe  both  are  autics* 

[17.  If  I  deliver  money  to  another  without  deed  to  my  lefcy  and 
make  a  defeafance  by  deed  to  pay  a  lefs  fum^  if  I  accept  com  tnjatif-* 
fa^ion  without  deedy  this  is  not  any  difoharge.     Contra,  18  £•  3. 

.^  39-  *>•] 

"^       [18.  If  the  obligee  accepts  the  thing  to  be  done  afier  the  comE^ 

.^__^'  tion  is  brokcy  (♦)  yet  this  is  not  a  difcharge  of  the  obligation  with* 

t  Br.  Con.  out  deed,     f  46  E.  3.  29.  b.  ^47  E.  3.  14.    Contra,  18  £,3, 

ditions  pi.  ^8.  b.] 

ti  cites 

£>« C— — Br. Dett.  pi.  43.  cites  S.  C*  %  Fitxh.  pi.  iiS.  cites  S.  C« 

Tyz\i.  fig.  If  the  condition  be  to /land  to  an  award  to  he  made  fuch  a 

224^11^     ^^y »  '^  **  *^  ^^y  ^^  oward  ts  madcy  but  the  arbitrators,  by  aflent 

S.  C.  of  parties,  appoint  another  day  to  do  it,  and  do  make  it  at  the  day, 

yet  he  is  not  bound  to  perform  it     49  £•  3.  ()» demurrer.] 

[20.  If  a  grantee  of  an  annuity  ^  pro  conjtlio  impendendoy  promrfei  the 
grantor  to  come  to  a  certain  place  at  a  certain  day  to  gi^e  him  counfcl^ 
if  he  does  not  come  at  the  day  there,  yet  the  condition  is  not  broke, 
for  he  is  not  bound  by  the  condition  to  go  tliere,  and  this  cannot 
alter  it,    2x  E.  3.  7.  b.]  ^ 

21,  If 


Fol. 


Condition*  25^ 

i  * 

21.  If  the  £ffiifee  takes  homage  of  the  diffiifor^  this  Ihall  bind  hitn 
for  his  life,  and  contra  again/!  the  heir  in  writ  of  entry  fur  diffeifin. 
Quaere  of  the  difleifee.    Br.  Acceptance,  pi.  16.  cites  17.  A(f.  3. 

22.  Debt  y^r  meat  and  drink^  it  was  faid  for  law  that  it  is  no 
plea  that  ajtranger  has  made  an  obligation  to  the  plaintiff  for  the 
fame  debt^  centra  to  fay  that  the  plaintiff  himfelf  has  made  an  obli* 
gadon  to  him  for  the  (ame  debt>  tho'  it  be  ig  fuch  a£Uon  of  debt 
in  whidi  the  defendant  may  wage  his  law.  Br.  Dette,  pL  iq.  cites 
28H.6.4. 

23.  Condition  of  a  bond  was,  that  zjiranger  Jhall pay  to  the  ob^ 

figee  loL  fuch  a  day*  The  defendant  pleaded  acceptance  by  the  [  255  ] 
plaintiff  of  a  horfe  in  fatIsia£Kon  at  the  day.  This  was  held  a  good 
plea  'y  tut  if  the  payment  had  been  to  be  made  by  the  ftranger,  or 
by  die  obligor  himfelf  to  a  jlranger  who  had  accepted  fuch  re- 
compence>  the  plea  would  not  be  good  ^  for  it  ought  to  be  per** 
formed  ftri£lly  according  to  the  condition.  D.  56.  a.  b*  pL  18,  ig. 
Trin.  35  H.  8.  Anon. 

24.  When  the  condition  is  for  payment  of  money ^  there  is  a  di* 
verfity  when  the  money  is  to  be  paid  tb^^^/trty^  and  when  to^ 
ftrangeri  for  when  the  money  is  to  be  |||MHrftranger,  there  if  the 
ftranger  accepts  an  horfcy  or  any  collateral  uiing  in  fatisfadtion  of 
the  money,  it  is  no  performance  of  die  condition,  becaufe  the  con- 
ditiiMi  in  that  cafe  is  ftrifUy  to  be  performed ;  but  if  the  condition 
be,  that  ajtranger  Jhall  pay  to  the  obligee  or  feoffee  a  fum  of  mo- 
ney, diere  the  obligee  or  feoffee  may  receive  a  horfe^  &c.  in  fatif- 
Ua6QXk.     Co,  Litt.  2 1 2.  b* 

25.  Right  or  title  difreeheli  or  inheritance  cannot  be  barred  by  A*^*  «»^** 
any  collateral  latisfii£lion  but  by  releafe  or  confirmation,  or  fome  fQ°7.'irtc?f« 
ad  which  is  tantamount.    4  Rep.  !•  Mich.  14  &  15  £lis.  Ver-  of  Forwooi 
Don's  cafe.  *  ▼•  Didon. 

26.  Debt  on  a  Jingle  bond  for  8/.  The  defendant  pleaded^  that 
after  his  entering  into  that  bondj  he  entered  into  another  to  the  plain^ 
tiff  of  n.  I,  for  the  payment  of^L  at  fuch  a.  place  and  day  not  yet 
come,  which  the  plaintiff  accented  in  difcharge  of  the  faid  bond  for 
8  /•  Adjudged  for  the  plaintift  that  the  plea  was  ill,  and  not  any 
bar,  Cro.  £,  7x6.  pi.  40.  Mich,  41  &42  £liz.  C.  B,  Manhood 
V.  Crick. 

27.  Debt  on  zhnd\  the  defendant  pleads  that  he  hath  given  a 
biU  of  exchange  in  fausfa£Hon,  and  ruled  a  good  plea.  Comb.  19. 
jPafcb.  2jac.  2.  B.  R.  Hilliard  v.  Smith. 

28.  Tile  reafon  why  a  collateral  thing  cannot  be  fatisfied  with  And  per 
money,  or  pther  collateral  thing  is,  becaufe  the  collateral  thing  ^^I^^^^'J* 
is  not  due,  and  fo  no  contraft  can  be  made  of  it  till  the  day  of  *|JJ^^^„° 
payment,     Arg.  Roll.  Rep.  296.  pi.  5.  Hill.  13  Jac.  B,  R.  in  cafe  maybearif. 
of  Forewood  v,  Didion.  ficJ  by  oxhxx 

*  *  collateral 

thiog  as,  becaufe  tc  u  of  a  ceitala  yal^e•    Arg.  Roll,  Rtp.  %^^•  HIU.  13  Jac.  B.  R.  in  caie  of  Fore* 
wood  V.  Di^n. 

29.  In  debt  by  an  executor  upon  a  bond  to  his  teftator,  the  de- 
fendant confefled  the  bond,  hut  pleaded^  that  he  gave  another  bond 
(0  the  teftator  in  fatisfaffion  of  that  bond^  whifh  b^nd  the  teftator  ac^ 

cepted 


2SS  Contiitton. 

ci^eJ  of  in  fatisfaHion.  The  court  held  it  an  ill  plea  to  laj^  that 
one  did  accept  of  one  chofe  en  adion  (for  fo  is  a  bond  till  the  debt 
is  recovered)  in  fatisfa£lion  of  anodier  chofe  en  a£lion,  and  here 
the  defendant  has  confeiTed  the  debt,  and  at  another  day  judgment 
was  given  againft  him.  Style  339.  Mich*  1652.  B.K.  Brock  v. 
Vernon, 

30,  h*  fells  land  to  B.  A.  takes  a  leafe  of  die  (ame  lands  of  B. 
at  a  rent  beyond  the  value,  widi  a  condition  of  re^intrj^  and  gives 
collateral  fecurity  for  the  paynunt  §f  thi  rent,  A.  was  arrear  5 
years  rent.  B.  re-enterM.  A.  could  have  no  relief  TapAntt  the  col* 
lateral  fecurity  without  payment  of  the  arrears,  as  well  after  as  before 
the  re»entry ;  the  land  was  worth  but  160 1.  but  the  rent  was  250!. 
per  annum.    Chan.  Cafes  261.  Trin.  27  Car.  2  Anon. 

31.  >/.  is  bound  to  B.  to  pay  B.  lOo  Ij  B»  may  take  any  collateral 
fatisfadion  for  it;  but  if  A.  is  bound  to  B.  to  pay  d  100  L  diere 
C.  ihall  not  receive  any  collateral  fatisfadion  to  fave  the  bond,  for 
he  cannot  alter  the  terms  of  an  agreement  made  between  (hangers ; 
per  Holt  Ch.  J.  Farr.  144.  HiU.  X  Ann.  B.  R.  in  cafe  of  Boodi> 
a^as  Gould  v.  Johnfon. 

[  as6  ]       C^*  ^)     ^^^  ^^  ^yp^^/^  with  a  Condition. 

A  Stranger. 

[i.  TF  the  condition  of  an  obligation  be,  to  affure  a  copyhold  to  A. 
^  and  B.  his  wife^  (who  zrc^rangers  to  the  obitgation)  for  tht 
life  ofC.  and  the  obligor  at  the  requeft  of  A.  furrenders  it  to  the  ufi 
efA&c.  totheufeoffuchperfon  as  he  /hall  nominate^  this  is  not 
any  performance  of  the  condition;  for  A.  who  is  a  ftranger  can- 
not difpenfe  with  the  condition,  nor  by  his  agreement  a^ter  the 
thing  to  be  done,  but  he  ought  to  take  it  as  the  condition  limited 
it.  Mich.  15  Jac.  B.  R.  between  StiU  and  Smith  adjudged  upon 
a  demurrer.] 

(U.  c)  What  T!bings  will  excufe  the  Performance  of 

a  Condition. 
Adts  of  him  that  fliall  have  the  Advantage.     Ab^ 

fence. 

[r.  TF  a  thing  be  to  be  performed  by  a  condition,  which  cannot  he 
^  performed  without  the  prefence  of  the  obligee  there  his  abfence 
(hall  excufe  the  performance.     12  H.  4.  23.  h.] 

[2.  If  a  condition  he  to  make  a  feoffment  to  thi  obligee^  if  the  ob* 

ligee  be  not  prefent  at  the  time,  die  performance  is  excufed.     12 

H.  4.  23.  implied.] 

Br.Entre         [3-  If  n  rent  hc  referved  to  be  paid  at  a  certain  day  upon  condi* 

congeabie$    tion^  if  the  Ulfee  be  ready  at  the  day,  and  none  comes  for  the  lefTor, 

pt39«««  t^  .      .  this 


diis  will  excufe  the  performance  of  the  coivKtIon.    (And  here  die  s.c.-^- 
leflbr  ought  to  demand.)    Contra  4  H.  6.  9.]  ^^^'40*^5; 

U.S.  P. 
acconlSflgly*      ■  ■    See  Tit  Keot  (P.  a)  pi*  i.  S.  C»  and  the  notes  there. 


oblii 


4.  If  the  condition  be  to  enigr  into  ajiatute  to  the  ohligit^  if  the 
gee  be  abfent  at  the  day,  yet  becaufe  it  may  he  performed  in  his 
ohfence^  he  ouglit  to  do  it.  12  H.  4*  23.  b«  Otherwife  e  contnu 
12  H.  4.  24.  bTj 

[5.  If  an  abbot  covenants  with  B.  tojing  mafsfuch  a  certain  day 
in  his  manor  of  D.  for  him  and  hisjervants  j  though  B.  nor  his 
iervants  do  not  ftay  there,  yet  he  ought  to  fmg.    42  £.  3.  3.  b.] 

[6.  If  a  condition  be  to  take  an  eftate  tohimMffor  lifej  remainder  ^^^^' 
to  another^  ^who  is  privy  to  the  condition^  and  is  to  have  benefit  by  226.'cftea 
the  obligation)  at  a  certain  day^  though  he  in  remainder  be  not  S.  C.  ac- 
there  at  the  day,  yet  it  is  forfeited  if  it  is  .not  taken  accordingly ;  fo'^u"^'^' 
For  this  may  be  performed  notwithftanding  his  abfence.    4o£.ieIfeforii^ 

3*  12*1  remainder 

to  the  plain* 
tiff,  or  grant  it  otherwife,  though  the  plaintiff  be  not  prelent.— Br.  Garnifhment,  pi.  ii.  cites  40 
£.  3.  II*  8.  C.  adjttdg'd  for  the  plaintiff}  for  it  waanat  £ud  in  the  negative,  that  if  the  plainti/Tdid 
«ot  come  that  no  eftate  ihould  be  made. 


[7.  But  in  this  cafe,  if  the  condition  had  been  alfo,  that  be  in  the 
remainder  Jhould  he  prefent  at  the  day^  his  abfence  would  excufe 
the  performance  of  the  condition,  fcilicet,  of  the  taking  of  the  re- 
mainder, and  of  the  leafe  to  himfelf  alfo.    Contra  40  £.  3.  12.]  ^ 

8.  He  who  will  have  advantage  of  the  condition  Jhall  make  the  at^ 
tendance^  and  therefore  in  debt  upon  an  obligation  the  obligor  ihall 
make  the  attendance,  andfo  it  Jhall  he  pleaded,  and  upon  leafe  for 
years  the  lefTor  (hall  make  the  attendance.  Br.  Entre  Congeable, 
pi.  2.  cites  20  H.  6.  30,  31* 

9  For  he  ofwhofe  part  it  comes  to  plead  the  condition^  (hall  make 
mention  of  the  whole  day,  which  fee  in  the  end  of  the  book  In- 
trationum  Placitorum.    Br.  Entre  Congeable,  pL  2.  cites  20  H.  6. 

10.  And  therefore  it  was  faid,  that  the  tonant  may  come  the  laji 
iujlant  of  the  day^  and  thisfufficei^  and  of  the  ohligee  the  like ;  con* 
tra  ex  parte  the  obligor  or  leffi>r,  for  they  (hall  plead  the  condition, 
and  therefore  they  (hall  make  the  attendance*  Br.  Entre  Con* 
geable,  pL  2.  cites  20  H.  6.  30^  31  &  32,  &  36  H.  8:  accord- 
ingly. 


[  ^57  1 


1 1.  In  debt,  A.  was  bound  in  40  /.  to  B.  that  C  /hould  infeoff 
5.  offuch  a  manor  hyjuch  a  day-,  and  faid^  that  the  faid  C.  Juch  a 
day^  viz.  in  the  vigil  of  the  day^  was  upon  the  manor  all  the  daj  to 
have  infeoff* d  B.  and  6.  did  not  come  all  the  day.  Sulyard  (aid, 
that  B.  was  there  qpon  the  manor  all  the  day  to  have  taken  the 
eftate,  abfque  hoc  that  C.  was  there,  and  good ;  for  the  (irft  ples^ 
in  the  affirmative  ought  to  make  the  iiTue,  and  the  refufal  of  the 
obligee  is  not  material  in  this  cafe.    Br.  Conditions,  pi.  186.  cites 

22  E,  4.  43. 

(X.  c)  What 


iS7  ConOttioii* 
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(X.  c)    What  Thing  will  excuje  the  Performance 

of  the  Condition. 
In  what  Cafe  he^  that  fliall  have  advantage^  ougi^t 

to  do  tbefrft  AB. 
AEis  of  him  that  Jhall  have  the  Advantage. 

Br.  Conai-  ^j.  jp  the* condition  of  an  obligation  be,  that  the  obligor^  b«ng  a 
4:&rcites  parfofiy  JhcuU  refign  to  the  obligee  within  a  certain  time  far 

s.'c.  ac.  a  certain  penjion  as  they  fliould  agree^  the'  obligee  ought  to  agree  for 

cordjngiy,  penfioni  and  tender  a  deed  thereof  to  the  obligor  beiore  he  is  bound 

^^  to  refign.     i4H.4..i8.b.] 

Fitsh. 

Jlane,  pL  29c*  dtes  S.  C. 

[2.  If  an  annuity  is  granted  tillht  Is  promoted  to  a  henejite  by  the 
grantor  \  if  the  grantee  after  accepts  a  benefice  from  anwier,  and 
after  the  grantor  profers  him  a  prefentation  to  his  benefice,  and  he 
refufesy  the  annuity  is  determined.     17  Ed.  3.  ii.  dubitatur.] 

•  Br.Entre  [^.  \Vhere  a  rent  is  to  be  paid  upon  condition  at  a  certain  day^  he 
^1** ifdtw'  ^onnot  enter  for  the  condition  broke  before  a  demand  of  the  rent, 
s.'c! •  ao  H,  6.  30,  31.  1 40  Aff.  11.  adjudged.] 

Firth.  Entre 

Congeable,  pL  6.  cUcf  S«  C.  f  And  Ficzti.  Ibid,  dtes  40  Afl*.  accordingly*  ■     Er.  Condt^ 

tions,  pi.  216.  cit^  S.  C— — Br,  Eatre  Cosgeable,  pi.  8x.  dtes  S.  C. 

[4«  And  the  demand  ought  to  be  at  the  day^  and  it  is  not  fuffi« 
r  2^8  1  c^^"^  ^^''*    Contra  20  H.  6.  30, 31.  j 

Br.  Entre  [S'  Where  a  rent  is  referved  to  be  paid  upon  condition  at  a  cer- 
longeabie,  tain  doy^  the  leffor  ought  to  demand  it^  at  the  day,  otherwife  the 
pi.  59.  dtes  performance  of  the  condition  is  laved,  although  toe  lejfee  was  not 
ibid.'pi.8i.  ^^'''''■^^^r*    Contra  4  H.  6.  9.] 

cites  40  AIT. 

pUix.  S.  P.  accordingly. II  ■     See  Tit.  Rent  (P. a]  pi.  %,  S.C.  and  the  notes  there* 

•  Br.  Entre  f  6,  If  die  condition  of  an  obligation  be  to  pay  afum  at  a  certain 
ph'a^^dtel  ^>  ^^^  obligor  ought  to  tender  it  without  any  demand.  ♦  20  H» 
S.C.         6.  30.     2  £d.  4.  3.  b.    8  £d.  4.  X.J 

Br.  Arbitre-  [?'  ^^I  2m  bound  to  be  attendant  uponiou  at  all  times  vehtnyou 
mcnt,pi.-,7.  come  to  your  manor  of  D.  1  ihall  be  bound  to  take  notice  when  yoif 
^*^*/'p^*  rtf/w  to  your  manor  of  D.  at  my  peril,  without  any  notice  given  by 
^«  n'ot  V  y^"-    ^^^'  ♦•  ' •  ^-  ^^  Bingham.] 

pear." 

>  icsh.  Atbitrementf  pl'^'S*  ^'^c*  S*  C.  ft  S.  P.  by  Cate(by«  which  Jenny  speed* 

Br.  Arbitre-      [g,  Jf  the  Condition  of  an  obligation  be  tofiani  to  the  award  of 
'^^%]cV  J'  ^'  ^^'  ^^^  awards  a  certain  £ing  to  be  done  to  another  at  a 
»nd  ia)s  it   uay,  h£  ought  to  perform  it  at  his  peril,  without  any  notice  given  bj 
y.  IS  much    anv  othcr.     8  £d.  4.  i.J 

at^ue«i,whc« 
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tkr  iwdce  «iig1it  tor  be  ^veii,  efpeclally  where  the  obUgtdoii  is  maJe  to  the  arbttrator  himrdf,  but  k 
«M  not  adjttdfed.— ^-Fitsh.  Arbitrementy  pi*  15*  citet  S.  C.  and  £qwi  vtde  Librum,  for  it  was  well 
debated  three  times,  and  fevera]  good  matters  are  io  the  cafe.  ■  Br.  Notice  pi.  18.  cites  8  £•  4.  i. 
10.  S.C.  ■  8  Rep.  9a.  b.  in  Franc!8*s  cafe,  per  Car.  cites  *^  18  £.  4.  fol.  [18.]  a.  &  24.  a.  chat 

it  was  held  by  all  the  cmttt,  that  the  plea  of  want  of  notice  was  foffident,  and  that  it  was  there  agreed 
hy  Brian,  Vavaibr,  and  Catefby  J.  diat  in  fuch  cafe  of  Arbitrement  the  obligor  muft  take  notice  at 
his  peril,  and  laid,  that  fo  it  waa  adjudged  in  the  fame  king*(  time  in  B.  R.  and  that  (a  the  law  IP 
without  queftion  agdnA  a  fudden  opinion  in  8  £•  4.  fbl.  i.  a« 
•  Mt.  Notice,  pi.  13. ctoeslS.  C^->— Br.  Detfee, pi.  t68.  (169.)  cites  S.  C. 

9.  A  man  was  bound  in  a  bond  h  make  a  fufficient  leafe  to  the  1^^*  >7-  f^ 
oUigcc  before  fuch  a  day^  the  lame  to  b^  made  at  the  cofts  of  the  ob-  toUd'emvcr- 
iiior ;  in  debt  upon  the  bond  it  was  holden  a  good  plea,  that  the  bis. 
plaintiff  did  not  tender  the  cofts  to  him,  and  if  he  had,  that  then 

he  was  re^dy,  &c*    Mo.  22.'  pi.  76.  Hill.  3  £liz«  Anon. 

10.  D*  made  a  deed  di feoffment  of  lands  in  divers  count ieSj  dated 
15th  OStoh,  4  Mariae,  upon  condition  the  feoffee  JbouUre-infeoffbim 
of  all  the  lands  within  20  dajfr  after  the  date  of  that  deed,  and  it  was 
refolvedthat  if  2>.  made  hisfuffment  but  of  tart  within  the  20  days 
the  condition  was  not  brokm,  though  all  were  not  reconveyed 
within  the  20  days  according  to  did  letted  of  the  condition,  which 
is  entire.  The  reafon  was,  becauie  it  was  his  own  fault  that  it  was 
not  conveyed,  without  which  it  could  not  be  conveyed,  and  there* 
fere  the  letter  was  abridged,  the  condition  being  taken  that  hejhould 
reconveyfo  much  as  was  conveyed.  Hob.  24.  cites  it  as  refolved  26 
£liz.  in  lord  Dacre's  cafe. 

11.  Condition  was,  if  obligor  before  E after  pay  100  hfo  as  obligee 
be  ready  at  payment  thereof  to  enter  into  bond  of  200  /.  withfureties 
to  purchafejuch  landy  &c.  that  then,  &c.  per  Wray  Ch.  J.  the  firft 
ad  is  to  DC  done  by  the  obligor,  and  at  the  payment  the  other  is  to 
do  diat  which  to  him  belongs  to  do»  4  Le.  gi.  pi.  igo.  Pafch.  31 
Eliz.  B.  R.  Harris  v.  Whiting. 

12.  Covenant  to  feal  znd  deliver  a  leafe  for  years  to  commence  from 
Michaelmas  next^  and  a  bond  for  performance  of  covenants,  and  on 
an  a£lion  of  debt  brought  on  that  bond,  the  breach  afligned  was,  that 
the  obligoi*  had  not  made  any  part  ofjuch  leafe  before  the  faid  time^ 
whereupon  the  obligee  put  one  part  m  writing  and  tendered  it  to 

the  obligor  to  feal,  which  he  refufed.    £t  per  Cur.  vdiere  a  man  [  259  ] 
covenants  toYc&l  and  deliver  a  deed,  he  is  bound  to  put  it  in 
writing ;   but  if  he  refufe,  the  covenantee  may  do  it,   and  His 
warranted  by  law.    2  Roll.  Rep.  177.  Trin.  18  Jac.  B.  R.  Steele 
V.  Splght.  ^  ^  • 

13.  A.  covenants  in  conHderation  of  20I.  paid,  and  50 1.  more 
to  be  paid,  to  grant  a  leafe  of  an  houfe  to  B.  to  have  and  to  hold 
fir  the  life  of  d.  and  of  two  other  fuch  perfons  as  B.  JhouU  name^ 
and  after  covenants  to,  deliver  pojfejjion  before  Chri/hnas;  B.  doe$ 
not  name  the  two  lives  before  or  at  Chriftmas,  nor  does  A.  give 
pofleilton.  B.  brings  covenant  becaufe  A.  did  not  givepofleifion; 
but  adjudged  for  defendant.  Cart.  2o6<,  Trin,  2Z.  Car.  2.  C  B* 
Twiford  V.  Buckley. 

{4.  Debt  upon  bond' conditioned  to  pay  1500/.  the  plaintiff  af 
fgning  over  to  the  defendant  fuch  a  judgment.  Defendant  pleads  that 
platnciff  had  not  affigned.    Plaintiff  replies,  that  he  was  ready  ta 

ailijj^n* 
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fign*  Judgment  pro  Quer.  for  it  was  faid  that  pSLythtnt  of  die  tatt^ 
ney^  and  afiignment  of  the  judgment,  were  concomitant  a^sj  and 
tiierefore  the  defendant  could  not  excufe  himfelf  merely  upon  tfao 
negledi  o^  the  plaintifF,  but  ought  to  have  pleaded  .i/ii^ifr  of  this 
money,  though  he  was  not  bound  to  have  paid  the  money  in  con-^ 
*  fequence  of  the  tender,  unlefs  the  judgment  was  at  the  (ame  aiEgn- 

ed  over  to  him!     lo  Mod.  153.  189.  22X«  Pafch«  13.  Ann.  B.  R« 
Turner  v.  Goodwin. 


(Y.  c)     In  what  Cafes  the  Obligee  ought  to  do  the 

jirji  Aa. 
[And  w&at  is  ^fuffi^ient  doing  fuch  firft  Ad.] 

tiftvj one  [i.  T  F  the  Condition  of  an  obligation  be  to  Ituy  afint  U  the  thli-^ 
of  the  book*  1  gg^^  jjg  jg  ^qj  bound  to  Icvy  it,  if  the  obligee  does  notfiu  a 
^^(eem  ^^^^  ^f  covenant  againft  him.  i8  Ed.  3.  27.  b»  8  £d«  4.  2.b.  per 
to  be  mif-    Markham,  21  •  b.  Co.  5.  Palmer  127.  7  £d*  4.  2.  b.  j 

cited;  for  .  ^ 

I  do  not  obfenre  any  fuch  point  in  any  one  of  them,  nor  any  thing  applicable  thereto.— —But  Hutt* 
4S  Hill.  19  Jac.  Walr.>nd  v.  Hilly  the  condition  of  a  bond  was»  that  fuch  a  one  and  his  tvi/^y  hefort 
Eajftr  firm,  itK.»  fiould  levy  a  fine  iffueh  lands  to  thepUintifi  the  defendant  ^/r«ic^,  thtU  b^on  the 
end  of  thai  term  'the  plaintiff  did  Htt  Jue  fmrth  a  iifrit  of  covenant  whereupon  a  fine  might  be  lewed, 
and  Hobard  Ch.  J.  was  of  opinion  it  was  a  good  plea  $  for  that  the  plaintiff  Out  to  procure  the  writ  to 
have^made  himfelf  capable  of  the  fine.  Win.  19.  Hill  ▼.  WaldrOn,  Pafch.  23  Jac.  C.  B.  the 

S.  C.  dt  Hobard  Ch.  J.  faid  It  waa  not  reafonable  to  compel  tho  obligor,  who  ia  a  ftranger  to  the  cftatcy 
^hich  pafles  by  the  fine  to  fue  out  a  writ  of  covenant,  to  which  Hutton  J.  agreed^  but  Winch  ^ubted. 

[2.  If  the  condition  be  to  levy  a  fine  upon  warning  given;  if  he 
htfummonid  in  a  writ  of  covenant^  this  isfuffcient  warning.  29 
EcL  3. 44.  b.} 

[3.  If  a  defeafance  be  to  pay  afmallfum  in  difcharge,  &c.  be  ought 
to  pay  it  at  the  day\  though  the  plaintiff  wiU  not  give  him  at^-ac* 
quittance  for  it ;  becaufe  in  an  a£lion  for  the  principal  fum,  he  may 
plead  payment  of  the  lefs  fum,  without  any  acquittance.  Qusere^ 
18  Ed.  2.  39.  b.] 

[4*  If  a  condition  be  to  inroU  a  deed  in  Guildhall,  be  is  not  bound 
to  do  it  before  requejl  made  by  the  other.     39  £d.  J.  3.] 
5.  A  leflee  for  vears  upon  condition,  that  jjT/A^  leffeefeU^  the  lef* 
'  for  to  have  the  firjt  offer;  he  giving  as  much  as  another  %  here  the 
leflee  ought  to  demand,  if  the  leiTor  will  give  as  much  for  the  term 
'  as  another  will,  if  he  fay.  No,  he  ought  to  ihew  him  no  more; 
but  if  the  leiTor  fay  that  he  will,  then  the  lefTee  ought  to  Jhew  bow 
r  260  1  '"^^^  another  will  give  more.     And  this  queftion  the  leiTor  is  to 
•"  determine  of  prefcndv ;  for  it  was  no  reafon  to  defer  the  fale  while 

he  confiders  of  it.  Dyer,  13.  b.  14.  a.  pi.  65.  &c.  Trin.  28  H.  8« 
Anon. 
Hutt. .  S.  6.  An  obligation  was  conditioned,  that  J,  S.  Jhatt  ackuowkdge  a 
ihKi^'  ;W^»ie«/  in  C.  B.  to  J.  D.  In  debt  the  defendant  pleaded,  that 
ofVurmll  the  plaintiff  had  not  fued  forth  afiy  original  writ^  and  it  was  held  4 
V.  Brook,  good  plea.  Arg.  Win.  30.  cites  Pafch.  4  Jac.  Burnell  v.  Bowie, 
s.  P.  ac     "  ,  .,  ^ 

«ordingly,  ao<l  feema  to  be  S.  C. 

7*  Covenant 
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f.  Coventnt  was  ^t  the  end  of  two  years  to  procure  a  deputation 
for  J,  S.  Provi/oy  that  upon  the  granting  thinof  y,  S.  ftxnild  give 
fecurity  for  payment  of  100  1.  per  annum  rent  for  it  and  performance 
of  covenants.  J.  S.  need  not  zive  fecurity  till  the  depucatlon  made. 
Cro.  J.  297.  pi;  4*  Hill.  9  Jac.  B.  R.  Barwick  and  Turner  v. 
Gibfon.' 

8.  In  debt  on  bond  conditioned  f«  make  all  the  linen  for  the  necej^  Keb,  4S9,  « 
fary  wearing  of  the  obligee  during  bis  lifej  the  court  held,  that  tne  F^*?-  ^**J 
Migee  mufl  deliver  to  the  obligor  the  cloth  of  which  it  is  to  be  made  j  for  s.c.  v^ndS  * 
all  contra^  are  to  be  inteipretcd  according  to  the  intent  and  fub- hamfaid, 
jed-matter.     As  if  a  feamftrefs  is  bound  to  make  me  alinen-fuit^^^^'^  * 
flie  is  to  find  the  linen,  but  it  is  not  thereon  that  the  obligor  was  a^^^"^ 
feamftrefs,  or  fuch  perfon  as  ufed  to  make  linen  and  fend  the  ftuiF;  tndts,  and 
8lnd  therefore  judgment  was  given  for  the  defendant.  Lev.  93.  Hill.  ^^^'^^  »p- 
Hand  15  Car.  2.  B.  R.  Olcs  v-lTiornhill.  (  ^wiU 

it  %  leam- 
Arefty  and  it  it  her  proper  trade  to  make  linnen,  and  therefore,  as  a  taylor,  flie  it  not  bound  to  find 
t|ie  liniien«  whick'Twifden  agreed  |  but  ochecwUe  of  a  ihoe-maker  or  ^Idfmith }  and  judfomt  £« 
dbepUintift. 

9*  So  ^a  taylor  is  beund^  or  promifes  to  nuike  afuit  ofcloaihs  for 
me)  I  ought  to  deliver  him  the  cloth,  becaufe  this  is  ufual,  and 
i)Ot  for  him  to  provide  it ;  Per  Cur.    Lev.  93.  in  S.  C. 

10.  But  ifajhoe^maker  is  bound  to  make  me  a  pair  of  JboeSy  h  !• 
dTo  bound  to  find  th^  leather,  becaufe  it  is  ufual  ;  Per  Cur.  Lcv2 
93.  in  S.C. 

IX.  Debt  on  bond,  conditioned  topayfuchcoflsasjhouldbejfated 
by  %  ak'bitrators  by  them  chofen,  dtfendaht  p(eads  diat  none  were 
ibted,  plaintiff  replies  that  defendant  brought  not  in  bis  billy  to 
^^ch  it  was  demurred )  for  tho'  if  the  defendant  were  the  caufe 
that  no  award  was  made,  it  was  as  much  a  forfeiture  of  his  bond 
ii  not  to  perform  it  would  be  \  yet  here  there  was  a  precedent  aA 
of  the  plaintiff's  lieceilary,  viz.  to  choofe  an  arbitrator,  which  he 
ought  to  have  ihewn  betore  any  fault  could  be  afilgned  in  the  de- 
fendant in  not  bringing  in  of  his  bill,  and  to  this  the  court  did  in*^ 
&\ne.  Sed  Adjornatur.  Vent.  7 1 .  Pafcb.  aa  Car.  2.  B.  R.  Bald-* 
way  V.  Oufton* 

12.  If  by  the  agreement  of  the  parties,  2  aUs  are  to  be  donoj  and 
time  is  limited  for  doing  ofoncy  and  nd  time  for  the  other^  there  if  the 
nature  of  the  thing  vix^hezTit^  that  thins  is  to  be  done  firft  for 
which  the  time  is  JImjted.  Arg.  xo  Mod.  224.  Pafch.  X3  Ann. 
fi.  R.  in  cafe  of  Turn^  v.  Goodwin,  cites  Vent.  147.  Saund.  3x9. 
Cro.  C.  384,  385.  2  Saund.  350.  352.  Lutw.  251.490. 565. 

(Y*  c.  2)  Demand.  Necejfaryi  ixi  what  Cafes.      [  261  1 

I.  J^EBT  upon  indenture  of  covenant  to  pay  4/.  annually^  and 

-^^  X2  X.  rent  per  ann.  ad  quas  conventiones  perimplend*  the  de^ 

fendani  bound  hinSelf  in  100 1.  by  the  fame  indenture^  and  brought 

debt,  and  counted  that  the  one  and  the  other  were  arrear ;  and  the 

defendant  Jaid  that  bi  was  at  0U  times  ready  to  payj  and  yet  isy  and 

Vol.  Y.  U  ttr.dred 
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»  usd  by  Che  ben  opinion  he  ought  to  pay  it  at  the  day  without  ^el 
queft,  becaufe  he  is  bound  to  pay  it ;  and  centra  where  he  grantt 
annkity  $  diere  it  is  no  damage  uniefi  the  grantee  itquirea  pay- 
ment s  note  a  diverfi^.    Br.  Coodkions,  pi.  153.  cica  11  £| 
4*  10. 
%Mt  if  lie  be      a.  D6bt  upon  ohUgation^  that  if  the  plmntiffjhall  enj^y  m  anutaif 
^^  '\    which  the  defendant  had  granted  to  him  out  of  the  manor  of  Dalei 
r^^'Zn    «CCording  to  the  form  rf  the  gift,  that  then*  &c.  and  (aid  thai 
*iy  tbtffjt  €t  iVirj  Jay  be  toat  ready  to  pay.    Qtuere  if  he  ought  to  tender} 
W'  *iJr    *^**^^^^  *f  *  "™*"  ^  ^^^  '"  ofingU  obligation  payable  at  fucb  m 
Md^lqu'^  ^1  *^  •*«  n^'d  not  pay  widiout  requeft^  and  the  plaintiff  (haQ 
Bonnegtfur.  oot  recover  damages  without  requeft.    Br.  Tender*  pi.  22.  cite^ 
iwd.  j^  E.  4..4. 

ifmii^  ff  ^  In  debt  upon  ^fi^gU  obligation  the  plaintiff  ought  to  requeft 
?27!J's?i  payment ;  but  upon  an  obligation  of  a  greater  fum*  to  pay  a  le& 
tH^^j^  *c  deTcndant  ought  to  tender  it*    Pet  Huffcy  Ch,  L  BrrTendS! 

bdbre  i«.     pi.  25.  cittS  21  £.  4.  42. 
^ueft.  Br. 

Tendarpl.  14.  cket  i4K.  S.  pL>y>  ■■  S.P.  baft eoatrt  orcotiditioli  t»  My fiidk * te.  Jkc  A^ 
Tender  pU  17.  diet  14  H.  8.  »9.  r/  ur»«^   »• 

4.  If  a  man  be  bound  to  me  in  20  /.  \xy  fmgU  obligation^  he  is  n(S 
bound  to  offer  it  before  requeft.  Br.  Tender,  pL  34*  cites  %xEi4i 
50.42.  ^ 

,  5.  But  if  he  be  bound  in  40  /.  by  another  obligation  to  pay  tbefum 
in  thefirfi  obligation^  there  the  defendant  ought  to  tencta  it  Br^ 
Ibid. 

^  6;  Jnd  if  no  day  ht  limited,  he  ought  to  do  it  in  as  convening 
timi  as  he  can,  qiiod  nota.    Ibid. 

fi  If  a  min  is  bound  tn  20  /.  to  pay  rd  /:  there  he  (hall  maU 
lender  at  his  peril;    Br.  Tender,  pi.  43.  citis  16  H.  y.  14. 

8.  So  Where  he  is  bound  to  perform  dh  arbitrenunti    Ibid. 

tj.  Bui  where  it  is  by  contract  orftngle  obligation^  thete  the  crc< 
ditor  ought  to  make  requeft^  and  upon  this  the  debtor  ought  to  b* 
ready  to  pay,  and  there  without  aOua^  fcqUcft  the  plainKffihatt 
never  recover  damages  i  per  Brian  and  Fineux,  and  therefore  the 
requeft  fhall  make  me  ifllie}    Ibid. 

10.  Debt  upon  boiid  Condition'd^  that  the  oWigfec,  his  heirs  araf 
affigns,^^/^  and  may  lawfully  hold  and  enjoy  a  nuffuage^  ice  witb^ 
out  the  let  J  &c.  of  the  oblsgory  or  hit  Beirs%  and  of  every  other  per^ 
fin  difcharged,  or  elfe,  upon  reafonablt  reiueftyfav'dharmlefs  by  th¥ 
obligor /r^  all  former  grfts^  &c;  The  defendant /&tf^  tUt  ni 
requeji  was  made  to  favc  harmlefs.  Adjildg'd  for  Ihe  plaintifi;  be« 
feaufe  the  condition  has  two  pacts^  one  for  eiyoymentj  the  other  ta 
fave  harmlefe  upon  reqticfts  and  to  A4  enjoyment  of  the  land  thrf 
defendant  has  not  made  any  anfwcn  Mo.  591^  592.  pi,  797.  Trin. 
39  ac  40  Elte.  C.  B.  Cretwell  v.  Holmes. 

11.  Dtht  upon  bond  with  condition  to  rdign  a  bendice  within  i 
Months  after  requefiy  viz,  at  thetarfinage  boufe  ofC.^  dicn,  itci 
the  defendant  pleaded  non  requijivit^  upon  which  they  were  at  iffuei 
and  the  Jury  fouhd  for  the  ptainiiS}  who  had  judgmeht  aeeordingiyl^ 

il 


H  was  iffigtted  for  error,  ift.  that  the  pfaiptiffSd  netfetforA  the 
fiqueft  frtcifelj  at  the  tarJonagt'-Uufe^  but  alleged  a  reiqueft  at  Ae 
|Mur(bnage-houfe  cHQ^oy  a  (vizi)  fe4  non  allocatur;  for  it  is  the 
uiiial  courfe;  adly,  that  he  did  not  (hew  that  the  defendant  was  there 
freffttt,  pr  bad  notice  of  the  time  e/the  reque/l;  but  non  allocatur ;  for 
ieini  aUeged  to  he  nu^de  unto  him  at  the/aidpktcej  it  muft  neceffarify 
he  itetended  dlat  th^  def(pndant  wa$  prefenti  and  had  fiifficient  notice 
bif  ic,  otberwifii  they  ought  not  to  have  found  the  requeft.  Cro.  J.  > 
t74.  pi.  2;  Pafch.  9  JaC.  B.  R.  Lawrence  v.  Johns* 

12.  A.  covenanted  to  transfer Jiock  to  ^0  provided  that  Bi  fuch  a  sklQn,  ^91* 
day  Ij  word^  or  by  writings  lefi  at  the  Eaji" India- Houfe  in  Leaden*  P>-  »7<  i>*  P- 
Hall-fireeC}  demi^  thrfaidfiock  to  be  transfcrrM  to  him.     Upon  A*J»*****< 
^  day  B.  made  demand  ore  tenus  (and  not  by  writing)  at  the  £aft 
India-Houfe,  and  held  sood^  and  that  it  need  not  to  be  to  the 
perfim,  nor  at  the  laft  hour  of  the  day.    Per  Cuh  aiid  judgment 
for  the  plaintiff.    Carth.  168;  Per  Cur^  P^fch.  ;«  Vf.  and  M,  in 
9t  R,    Hall  V.  Cupper. 


(Zi  c)     T>imand.     Where  another  than  he  who  is  QJ^ 
to  perform  the  Condition  is  to  dti  tbejirjl  ASil 


Sfc  T.t, 

\U  JF  a  mart  U4*t  lanJ  for  life,  or  years,  or  &C.  referving  a  (a)*'  ®^'' 

^  rent^  and  dcfeult  of  payment^  a  re-tentrj*    The  IdTor  ought  Se«  Tit. 
$0  demand  the  rent  at  the  day^  othcirwifc  the  cdodltion  fhall  not  be  f^jP ) 
bndte  by  tiie  non-payment  of  the  rent*]  lew 

[au  So  if  a  man  leafes  iand^  referving  a  rent  to  be  paid  at  a  place  ^i^^:^A 
emteftbe  land^  u{k)n  condition  of  non-payment  to  re-enter  j  tboiigh  pi.  ,'3.  ^^ 
the  rent  be  to  be  paid  out  of  the  land^  yet  diis  is  a  rent  and  not  an  ^h^  ♦. 
annuity,  and  therefore  the  leffor  ought  to  demand  it  at  the  dar,  ^^^'\^ 
lytherwife  he  (hall  not  enter  for  the  non-payment.  Co*  4,  *  Boroi^bs  ^.Viu  b.u. 
73.  refolvcdi     HIH-  31  gliz*  B;  R.  between  f  Smith  and  Rnfiard^  the  s.c,^ 
per  Curiam^^rid  faid  to  be  fo  lately  adjudged.     Hilh  32  El.  B.  R.  J;;;|;/j 
Emitted.  Trim  39  El  •  in  Camera  Scaccariij  between  ||  Edmunds  and  ^ot  i^^: 
Bujkin^  pef  Curiam  in  a  writ  of  error  upon  a  judgment  in  B.  R4  —Mo.  404. 
where  it  was  fo  adjudgedt    But  Tria  39  El-  B.  R.  contra,  Co^  g;^  $40^ 

l[id\  and  BtandC  71*  t.  Taylor. 

S.C.  ftn4 
wmeft  Udc  by  tht  queeo,  i»  wWch  tht  leat  Has  made  pay Al«  at  the  rccrfpt  of  the  t  achcquCT^  !ind 
ibc  Qde«  granted  the  leverflon  to  D.  who  demaaacd  the  rent  of  tlie  receipt  at  the  Exchequer,  anj  iha 
teaaot  tender'd  it  upon  the  Imd  }  and  adjudgM  for  the  dcfendanl  that  the  lender  wai  gcrxi}  fos  th« 

Et  of  the  revcrfion  had  altcrM  the  place  of  payment  from  tha  Exchequer  tc  the  laf.d.— -OouJdW 
d.  o.  Hin.  43  Elit.  S.  C.  adjttdgM  that  the  grantee  of  the  rcTerflon  muft  demand  the  fwiC  on  th^ 
;  i«r  BOW  the  ftot  ihaUenf*  the  mtvn  of  other  rcuta  icierved  by  common  pwfonii  40d  fuch  are 

*^1uri$!^i^S*  Trio,  Jt  Bli*.  Smlkh  ▼.  Buftaid,    8.  C.  but  S.  P..  doel  n6t  appeal— S.  Ci 

uLi^B^^^:^!^^^  ^^^  Kxch.nr  in  Un^lon.     Oaytiy  J-  held  tkM, 

Aen  needed  ndt  any  demand  $  M  att  the  other  jnftice*  held  <hac  thejc  ought  tn  be  a  demand  ft  the 
««cc  whei«  it  ^%  payable,  for  it  wmaini  t  rent  which  in  its  nature  il  dcmandaVe  by  him  ^J^^^yoW 
Stoft  it.  and  thac  ib  it  had  been  adjudged,  and  judgment  accorSingly  Aat  the  entry  of  the  Icflbr  was 
nrU^uU  Ib'fd-  <ts.pl.6o.MKli.38&  39««»-»»CamS«acc.and  all  the jufticet  and b^fm 

lield  that  there  enght  to  be  a  demand,  befi^ct  Awferfcn,  who  held  e  contri  j  for  he  faid  that  t  bein| 
Mtm  ta  he  paid  W «t thi l«H<  it  il  pnljr  t  ftim  in grofv  «w  » yenu   ■  >.'ICio»l4 •yfc. ^^ 


^62  t 
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Mich.  40  Se  41  Efif .  B.  R.  II  apan  a  D.  T*.  [>*  This  (hooM  bt  PI.  Cbra. Kidvpdfie  v.  BnaC 

Mo.  59S.  pi.  ist.  S.  C.  adjudged  that  the  icne  ought  to  be  demaaded,  or  no  reentry  can  b#} 
contrary  to  Kidwetly*s  cafe  in  PU  C.— And  fo  of  Kidwelly**  cafe  in  PI.  C.  70.  at  to  this  point  waa 
tttterly  denied  by  the  whole  court.  4  Rep.  73.  a.«  ■  Co.  Litt.  soa.  a.  S.  P.  accordingly ,  and  citec 
5.  c. ^ec  Tit.  Rent  (I)  pi.  3.  and  the  notei  there^  And  fee  Tit.  Rent  (K)  (L). 

Hob.  133.        [J.  [But]  if  a  man  referves  a  rent}  and  that  if  the  rent  be  arrear» 
lMich.^f  1     ^^  ^^  forfeit  fo  much  by  way  of  ncmine  pctiug^  the  nonuni  pama^ 


KK. 


jacStC.  ' OxaiX  not  htf9rfeited  without  demand  mzie.  Mich,  tojac. 
refohred.^  .per  Curiam.  Hobart's  Reports  i8o.  perX^uriam,  between  •  Hvwel 
•™^}jJ9-tfiii  Sandkaci.  Hobart's  Reportt  113.  between  Sir  +  Richard 
Sambay/     GrMam  and  Th^mbortughj  adjudged  upon  demurrer.] 

S.C.I^SvP.        * 
f  Hob.  $»•  pi.  108.  HilL  10  Jac*  S.  C*  *  S.  Pt  ■Biownl.  75.  S.  C.  aocordiagly. 


8.  C.  cited  [^  rSo"]  if  z  tnzn  grants  a  nnt'^eharge  to  another,  and  for  de- 
f  *''"'  ^t  '^^  of  payment  to  forfeit  a  nomine  pcenae,  no  forfeiture  fliall  be 
io  nomine  ,of  the  nomine  poenae  without  a  demand  at  the  day.   Co.  j.  Alaund. 

MIS,  fee      28.  b.l 

Tit.  Rent. 

(D.  b)  to  (I.  b). 

yerCur.         [5.  If  a  man  kafgt  land  for  life  or  years,  rifitrving  a  rent  vpm 

Bx^diL b.  ^•'»^^^'*^>  ^^  if^^^  ^' ^*''  ^^^ PV  *«  '^"^  ^'  ^*'  day^' without 
1^afclu3$  o»t  demand  made  by  me  leflbr,  that  then  it  ihaH  be  lawful  to  the 
Ilia.  B.  R.  Irffir  to  rt  enter  \  In  this  cafe,  by  tYmfpecial  agreement  of  the  par- 
mDormer'i  ^^  ^^  j^flj^f  ^^j  ^^^gr  for  default  or  payment  of  the  rent,  with- 
out any  demand*  Co.  5.  Dormer  40.  b. J 
Mo.  87.  [6*  {^^^^  if  ^  ^^  \hk%  land  for  years,  referving  a  rent,  wHb 
pi.  21S.  condition  for  non-fayment  to  be  void\  In  this  cafe  the  leffir  ought  to 
Pafch.  20  '  Jifnand  the  rent  at  the  day  of  payment  by  die  condition,  or  other- 


te^fHihire'  where  an  action  of  debt,  for  rent  incurred  afiter,  was  brought  by 
•f  payment  the  leflor  againft  the  leflee^  and  this  matter  pleaded,  fcilicet,  non- 
theieOecic  payment  of  the  rent  at  a  day  before,  but  no  demand  j^eaded  to  be 
r^^iflfeT'  °»^  '^y  *c  *«ff^*'>  ^^  adjudged  that  the  afKon  lies.] 

ance$  but 

Wcfton  e  contra*  that  debt  fies  for  all  the  tioEie  that  the  kflM  rontmwt  in  fofldRon  alter ;  Imt 
that  there  it  a  diverfity  between  the  cafct.— Jo.  9.  i«.  pi.  9.  Mich.  18  Jac.  C.  B.  Haafen  v.  {a<vcUffB. 
Refolv*d,  that  the  non-payment  at  the  day  does  aot  make  the  leafe  void,  and  if  the  party  would  de- 
feat the  leafe  he  ought  to  plead  the  demand,  and  fo  the  defendant  ought  to  hare  done  in  thit  cafe, 
trhereupon  judgment  was  given  for  the  plaintifrin  debt  for  the  rent.  ■  Hob.  331.  pi.  411.  S.  C. 
nnd  refolf  ea  that  for  want  of  the  defendant'i  alleging  a  demand  adusUy  his  pita  was  naught,  and  that 
lb  it  ii*at  the  eleAion  of  the  kifor  and  his  heirs  to  continue  or  avoid  the  lode  hi  fuch  nfr. 
••  P.  Arg.  %  Le.  141. 

• 

.*  infrat  !*•  [7.  [But]  where  a  man  leafcs  to  anodier,  referving  a  rent,  and  the 
lIw'(R.b)  'i/r^  covenants  to  pay  the  rent  at  the  days  limited^  he  ought  to  pay  it 
^.4.8.C.  without  any  demand,  at  his  peril,  in  as  much  as  he  hath  bound 
-^Paroia  himfelf  to  pay  it.  Hill.  4  Jac.  B.  R.  between  ♦  Fretvile  and  Moii- 
1  c.— 1  "'"*■»  P^'  Curiam.  Mich.  7  Jac.  B.  between  t  ^^re  and  Sir  John 
Triri  ( A  .f  )  SaviU^  adjudged.  Pafch.  i  o  Jac.  B.  between  %  Manly  and  Jennings,] 
fL  ).  s.  c. 

hut  S.  p. docs  »9t  appear  in  either  ofthe  faid  placet,     f  Brownl.19.  S.  C.  but  S.  P.does  not  appear. 
BiMval.  S7i*  S.  P.  do«  MC  appurr  |  %  RiowaU  176.  S.  C.  aigucd,  (cd  adjomstor. 

19.  [So] 


ConHitfottf  96j 

fS«  [So]  if  a  man  leafes  land  by  indenture  for  years,  referving  a  Godh.  t^ 
rent  payable  at  certain  days  at  London^  and  the  Uffie  in  the  fame  in-  P'-^c>3.s.c« 
denture  covenants  t9  pay  the  faid  rent  at  the  days  and  place  aforefaid^  p^^m  ^^^ 
he  ought  to  pay  it  by  force  of  this  covenant,  without  any  demand  r^A.^.."^ 
of  the  Jeflbr,  otherwife  he  hath  broke  his  covenants.  *  Pafch.  *  Fol.  460, 
5  Jac.  B*  R.  between  Sir  J.  Spencer  and  Sir  %  Poines^  per  ^.  ■^■*-/ 
QtrisnL]  ^  Uoftno^ 

.  .       -  .  ..  andthebeu 

ttropiaioB  of  the  ceort  was  thtt  debt  lay  not  tntboat  a  dcmandi  ■ Bwd  fvr  paymnt  of  rent  re« 

Cerred  is  not  forftited  ualefs  there  be  a  demand  of  the  rent  upon  the  land.  Bur  ifthe  bond  be  to  pay 
the  rent  at  a  collateral  place  tfftbe  Imnd^  he  ought  to  pay  it  at  his  peril  wnthout  any  demand  ;  becaufe 
lie  paya  it  in  another  nature  man  as  rent  \  per  Popbam.     Ow«  i  ix.  Pafch.  58  Elia.  B.  K«  in  cafe  uf 

Strovd  T.  WilUf See  Tit.  Rent  (F.  b)  pi.  x.  S.C. 

In  covenant  for  non-payment  of  rent,  the  plaintiff*  in  his  ^eclaratioo  did  not  allege  any  demand  2 
labereupon  exception  was  t^ken  thereto  \  but  it  was  anfwerM  that  the  ctvtnant  was  to  pmjfueb  afum 
f»r  tht  rettt  exfrtfslyt  and  therefore  well  \  hut  if  the  condition  of  a  bond  t^furperfirwuMct  *fcvotnantt 
tKfrtOtd  M  fucb  a  Uajt,  one  of  which  is  for  payment  of  renr,  in  that  ca/e  the  bond  will  not  be  for- 
feited without  a  demand  j  and  of  that  opinion  were  the  court.  Vent.  259,  Pafch.  ^6  Car.  2.  B.  R. 
Koftonv.  Harry. 
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f9.  If  a  man  leafes  for  years,  referving  a  rent,  with  a  claufe  <r/'OoJb.i54, 
re-entryy  and  upon  the  making  the  Icafe  the  lejfor  lends  him  200 1.  Jl  ^^^'^ 
Jleckj  and  the  Uffie  covenants  to  pay  the  rent  at  the  days  and  place ;  rileopinioi^ 
andstter^  by  another  covenant,  covenants  that  if  default  of  pay^  of  the  couri 
fnent  of  the  faid  rent  be  made  at  any  of  the  days  in  which  it  ought  to  ^'*iL^' 
be  paidp  according  to  the  efffeSl^  limitation^  and  true  intent  of  thefe  ^^ctmn^^ 
prejents^  then  the  leflce  covenants  to  re-pay  the  faid  200  /•    Though  the  rent, 
there  needs  no  demand  of  the  rent  to  make  the  firft  covenant  to  be  ^j*?  j?l 
broke  by  non-payment,  yet  there  ought  to  be  a  demand  to  intitle  him  notlie^fot 
to  the  200 /•    For  this  laji  covenant  does  not  refer  to  the  covenant  be-  the  a  oh 
forcy  but  to  the  refervation ;  the  words  are  (according  to  the  limi-  "^^''^ 
tation  of  the  indenture)  which  is  the  refervation,  and  by  thefe  pre-  sTcTdttT 
fcnts  is  intended  the  indenture,  or  the  moft  notable  {Kirt  thereof,  1  Jo.  33. 
which  is  the  refervation.   Pafch.  5  Jac.  B.  R.  between  Sir  J,  Spen-  ^ 
cer  and  Sir  J.  Poinesy  by  two  againft  one.] 

J[i0.  If  a  man  leafes  land  by  indenture^  referving  a  renty  arid  the  •  Hob.«. 
ee  binds  himfelf  by  obKgationy  upon  condition  to  perform  all  co-  pl.i6.s.c, 
venantSy  articlesy  agreements  and  payments  in  the  indenture  mention-  JJ^^"*]^"  fSf 
ed  ;  in  this  cafe  there  ought  to  be  a  de^nand  by  the  leflbr  to  make  And^  War-  * 
the  obligation  to  be  forfeited.     Pafch^  I2  Jac.  B.  between  Bc^i^r  burton  j. 
and  Spaine.    The  fame  cafe  Hobart's  Reports  1 1   HiD.    2  Car.  f^p^\^ 
in  Scaccario,  between  Chapman  and  Davijony  per  Curiam,  upon  a  r^ojicTac- 
demurrer;  but  the  court  gave  leave  to  the  plaintiff  to  difcontinue  cordin^y  14 
the  fuit,  becaufe  that  otherwife  this  would  have  been  a  perpetual  ^12^^"^. 
bar  oi  the  obligation,  if  judgment  (hould  be  given  againft  him.  J     ^^J^^'"  y^\ 

that  he  is 
wn  hommJ  ttfttk  tb£  tefor^  b^t  t$  fender  ft  nty  w  the  hnd  j  for  he  has  bound  himfelf  to  pay  it.  but 
Hill  Mt  s  remtf  and  where  the  law  will.  Brownl.  76.  Baker  v.  Pain.  S.  C.  &  S.  P  ieems  to 

be  adraittfid.  ■    .30  where  the  b»nd  Was  tp perform  all  the  cwtn^ntt  and  agrumer.tt  contained  in 

$kt  dt&d,  and  /if»r  bnngi  debt  for  nttt-pgnmuu  of  the  reatf  and  the  c{>iigcr  />/e^ds  terformaneg  of  all 
covrninti  and  agreements;  the  leflbr  rccfiesfbat  tbc  rt-t  h  bebiudf  it  wa-;  h'ld  no  plea  to  fay  that  ki)f 
pent  was  never  demanded,  bMl,  he  JboufJ  have  fleadei  tbat  be  had  pe^ftfttaed  all  covt^antt  and  ^ffm^r 
meats»  exeeftt  tbtfajmtmt  •ftkt  rent,  and  at  tu  tb^t^  ibat  be  mtat  akitayt  rtadj  to  have  paid  .|,  i/tftr^ 
ind  f.me  so  demand  it  i  but  as  Lo  the  iirlt  pic^  it  was  hcli  not  to  be  good  i  aa^  as  tQ  the  oeinaod  of 
the  rent,  the  court  wai  ot*o{>iiiiun  that  it  was  to  be  dtmunded  ;  for  ilic  payment  of  the  rent  U  con* 
tuned  m  the  word  (agrtcm'-ou  1  and  noc  nn  the  worJ  ^c^-.c.'.arrt);  and  then  if  be  be  not  to  perform  th? 
^.»*yfn'-jti  lA  di&cr  m^^Vf  tu^o  ii  coauiuca  in  the  deed  of  that  a^rcwBcats  Uw  liW  (ai(b|  that  tr/  t 
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tre he U  Wttii4 to ao it wUhMt uqr  dcmaad*    Oodb. 95, 96.  ^.  108.  Mkh.  ^iffSpEfi^CB. 
(Aanaik 

iCttuCfSf     [i|.  [$ut]  if  ft  nun  leafys  by  indenture  cert^  cpal'-mnus^xti 
VT'^:  7*  .  ferving  a  rent,  and  die  leiTee  binds  himfelf  in  an  obUgattQn»  widi 
ixk^^  condition  to  pbfcryc,  perform,  pay,  and  keep  aU  payments,  rents, 
chamber,     covenants,  grantS)   and  agreements,  in  the  £dd  indenture  n^en^ 
M***  ^\  tioned.    In  this  cafe  it  is  a  good  aj^nmefit  of  a  breach  of  Ac  con- 
la^«  hdl  ditipn  in  an  zBtxtn  of  debt  upon  tht  obligation  that  the  leffei  did  not 
that  the      •  paj  him  the  rent  at  the  time  of  payment  th^^eplbj^ the  refcryatioi4 
ludgment     ^f^^  alUdgiig  that  be  demanded  the  rent  at  the  day  of  payment^ 
S^ffor   for  he  is  not  bound  to  demand  it,  but  Che  other  ought  to  pay  it 
ih^  defen-    widiout  demand.    Mi^h,  2  Car.  B,  R.  between  t  Chapdan  and 
aant  plead-  Qjapmafu  adjudged  per  Curiam ;  but  a  writ  of  error  was  brought  ii^ 
•ftcTof^Sr  camera  fcaccarii,  and  there  the  better  opinion  was  to  reverte  the 
piyromt^   judgment,  becaufe  the  condition  is  to  perform  ajl,  i^.  in  the  gcne^ 
corenants,    rality,  and  according  fp  the  indenture^    But  Tnn^  3  Car.  d)e 
JStViTTt'   judgment  was  affirmed.    Mich,  3  Car,  B.  R.  between  J  P*^* 
(hall  be  in.  and  Warner^  in  cafe  of  a  Icafe  of  land,  adjudged  per  Cuiiam  acT 
tended  that  ^ordingly^  upon  demurrer,    (ntratur*  Pafch.  ^  Car.  Rot.  165. J 

Scm  And  <b  had  paid  all  the  rtnu ;  and  when  ^e  plaintiff  lepriet^  diat  he  hath  not  paid  fnch  a  tentf 
£t  needs  not  allege  a  demand,  for  the  defendant  may  not  fay  it  was  not  demanded,  lor  then  it  fluwld 
be  a  departure  from  hh  plea,  wherefore  they  held  the  repUcation  %vas  good,  and  yet  the  obligation  bc« 
^  genera)  for  performance  of  colrenaQt^  doth  nbc  alter  the  nature  of  the  rent,  but  that  it  ought  to 
be  4tmand«d|  and  upon  this  icafon  a  cafo  mU  tited,  which  was  Pafeh.  40  (Hf ;  Kot  id5.  bet«ilst 
ipccot  and  Sheen*  in  C.  B'.  and  the  judgment  was  affirmed.  —  Hutt.  90/ S.  C.  adjudg*d  for  'the 
ilaintiiT  but  fa>s,  that  the  matter  iipoi»  which  the  defendant  joftified,  yit.  Whether  the  plalntiffovght 
Xo  haw  demanded  tl«e  icat,  came  not  in  qiieftionf;^'     '  ■.■■  S.  C.  cited  Palm,  40Q»  ■  S,  C.  cite^ 

i  J"- 11-  X  P*^  4^*  ?^^'*»  ^'  Warren^  S.  C.  adjudged. 

s.'P.  and  [1^.  \But^  if  a  man  makes  a  leafe^  rendering  rent,  and  [lejl[ie\ 
heU  per  covenants  by  the  indenture  of  leafe  to  pay  the  rentj  being  lawful^ 
^hlre theft  demandidy  fliii enters  into  an  obligation  to  perform  the  covenants*^ 
\i  tn  ex- .  the  leflfee  is  not  bound  to  pay  the  rent  without  ^  demand.  Mich« 
preis  cove*  -  Q^^  3^  g^  bctwecn  Still  and  Dowding*  adjuJlged  upon  demiuiei^J 
rrr  Wtur,Hitt.6gar.Rot.6?^.l  r  -      •     • 

fuch  ca»e  is  hot  neceffary  as  to  the  bringing  debt  on  the  bond.  Cro,  E.  33a.  pi.  li.  Triij.  ^6  Elrx. 
B.  R.  Andrews  y.  Wood.  ■  ■  ■  Codb.  95.  pi.  loi.  Mi^h.  ft8  tc  19  Eiinu  at  the  eod  of  t^  cafe, 
S.' P.' accordingly.  Godb.  337,  ft.  431.  Arg.  cites  «»  H.  6.  37.  thac'tbe  bond  in  fiM^'cajfe  Is^ 

^ot  forfeited  unl^^  rent  be  fir^  demanded.  '' 

Cro.c.42T.  [13.  [So]  if  A^  l^^f^s  land  to  B.  by  indenture  tor  years  refervine 
pi.  13.  s.C.  20 1^  rent  per  aiinum,  ^^Tyo^/c  at  ff^ur  fea^i  by  equal  portions ^  anot 
does  not'ap-  ^^^  B.  is  bound  in  aii  obligation  to  A.  upon  condition  that  if  he  pays^ 
fcu,  to  A.  for  the  rent  of  the  /aid  premifes^  the  yearty  rent  of  20  L  for 

fuch  termy  (fciliciet^  the  term  4emifed}  at  four  quarter  days^  accord- 
ing to  the  tenor  and  effeU  (f  one  leafe  thereof  made,  bearing  date 
with  this  obligation^  and  made  between  tiie  $iid  parties,  aixor£tig  to. 
f»^f^^  n  t|he  tenor  and  effe^  of  the  £ud  (eafe^  by  equall  and  eveii  pbrtionSi 
«"  Foi.  461.  then  the  oblieadon  ihall  be  vo\d>  ,  The  ieflee  is  not  bound  *  to  pay* 
V^-v-^  die  rent  by  wis  condition^  without  any  demand  oiF'th^eflbr,  betaiife 
it  refers  to  the  indenture  of  leafty  and  that  it  {hail  be  paid  as  a  rent^ 
•*  ^i^lV'"^  accordim  to  the  indenture.    M.  ii.  Car.  B.  R.  between  *  tiomo 

and 


V}^\T  ^^^^^^^  ^  ^^  indentute. 
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ini  AirArr,  per  Curiam,  refthred;  bat  this  did  Mt  come  oiatenally 
in  point  of  jiK^ment.] 

f  I4»  If  a  man  makes  a  writing  faded  $fa  grant  •fa  rent  mtt  5^?**^Mrft 
/m/)  and  after  divifes^  that  the  grantu  /baU  have  tbejaid  rent  accerd^  mx  v.  MoI 
ingt»tbe  intent  ofthefaid  toriting ;  and  that  if  bis  neir  pavs  the  faid  rmcoy^s.  p. 
rent  accorfing  to  this  will,  then  he  Ihall  have  the  difpofition  of  the  V^^^?^ 
(aM  land  fi>  long  as  he  fhall  perform  die  will,  and  if  bis  btir  dus^f^jSt^ 
not  ^form  his  wiU,  then  t^  his  executor^fttaU  have  the  difp9fiti$n  f«ys,  tin 
tftlu  land  J  to  the  intent  that  his  will  be  performed ;  and  if  tbere^'^^'y^* 
if  i^m// r«  li^f  ik/r  dnt  his  wiU  be  not  performed,  and  default  M^^Th* 
hi$  exeeut9r  that  bis  will  is  net  ferfirmedy  then  the  land  mall  be  te  Umt  temi 
Jn  &»    In  diis  cafe,  the  grantef  of  the  rent  ought  to  demand  M/>a  another 
tent  at  the  days  of  payment  from  the  heir,  and  from  the  executor  J^^^J^ 
when  it  comes  to  him,  otherwife  J.  S.  ikdl  have  f  nothing ;  for  fametitk, 
the  wiU  refers  to  the  writings  and  tfie  claufe  of  the  executor  is  not  ^t^^re  the 
^laf^he  IbaU  pay  the  rent^  but  if  there  be  default  in  himu  &c.  fo^^^^^ 
diat  this  is  to  be  taid  as  a  rent^  and  then  it  ought  to  be  aemanded.  found  in  cafe 
If.  4  Jac*  B.  R.  between  Fretzwell  and  Alslineuxj  adjudged.]  o^  Frttch- 

TJIeT.Mo- 
futvxf  bot  that  none  of  the  cxccptiMU  t^kcn  in  the  priactfil  cafe  «ei«  rakcn  la  that  rafe,  wherefore 
^  WU  adljtt^iea  f*  the  plaintit:  ^  t  C   266  ] 

[ic.  1£  z  taan  devifes  land  to  anodier,  npon  eondition^  i^t  if  be  ^^^^*^  ^ 
fays  4  /.  yearfy  out  of  the  land  to  the  wifi  of  the  devlfrrfor  her  life^  I^Tm^- 
adding  over  and  above  that  bis  full  intent  and  will  wasy  M^/ yftf  roa,  chat  the 
^uld  be  yearly  paid  the  faid  rent  accordingly  i  the  devi(e^  ought  to  •«f7  ^  **« 
pay  this  rent  to  his  wife,  at  his  peril,  without  any  deni^  of  the  J^IJ^^I^'. 
wife,  otherwife  the  condition  is  broke.    D.  18.  £1.  34^},  j  3.]  but  Dyer  * 

and  Harper 
clearly  e  contra,  aad  fi>  w^  the  opinioa  of  Wray,  aad  Saunders  Ch.  J.  and  Ch.  B.  In  Prxfrntia  Man« 
«uod  ad  Menfam»  aad  they  thought  that  there  was  no  need  ior  the  feme  to  dftnuod  it  at  the  land, 
hot  chat  it  is  payable  by  the  devilees  tt  their  peril,  ,if  they  will  fave  the  land.  D.  34$.  a.  b<  pi.  1 ). 
S.  C.  Ibid.  9ff%rg.  fayi,  that  no  judgment  wm  given  in  tl|is  cafe,  and  that  it  feemcd  to  fe« 

vcral  jufticei  that  the  plaintiff  ibuuld  recover^  the  will  being  on  a  condition  which  was  brakes 

[|6,  If  a  nuui  leafes  lands  for  years  upon  condition j  that  if  the  leffio  l'i-C.69.  b. 

does  not  pay  yearly  40/.  at  the/eafiofP.  during  the  term  ♦  at  D.  //  ^'g'^f^J 

JbaU  be  lawful  for  the  Ifjfor  to  re-enter^    In  this  cafe  the  Icflee  ought  ^jmigeii  ac- 

Xfk  pay  it,  at  his  peril,  without  any  demand^  becauie  this  is  not  f-  c  >idingiy  --i 

fuing  out  of  any  hnd,   Co,  Kldwellie  and  Brandy  adjudged  in  ^'eUt.]  ^^^l  J'/'- 

adjw^ed  for  the  plaintiff.  *  sDanT.  103.  tranflatr^  this  (to)  D.  the  French  wonl  in  Roll,  is  (al)  and 
la  t>yer  it  is  (apud)  D.  which  was  a  place  diffeicat  from  the  land,  but  payable  to  the  IcUbr,  aad  iioc  to 
a  (^aagcr. 


nou' 

recover 

hart's  Reports  113.  between  Grobham  andThomborougb  adjudged.]  Browiii.  7$. 

"  ^"  '  S.  C.  that 

the  aftioa  woald  aot  lie  Ibr'the  aorniae  pone,  but  that  it  wauld  lie  for  the  real,  i       S.  C.  cited  Arg. 
a  Jo.  S3*  19  Car.  %•  C.  B,  iar  caic  of  Taltiia  ▼•  Roper. 

1 8.  Where  the  king  leafes  for  years,  rendring  rent^  with  condition  ^d  the 

^  .%  1*  *  ^    %  %    ^  \  %    .1  vai%^  mm  mm 


toy  & 
but  the  fob- 
jeft  whopafi  to  the  kii^«  ou^t  ta  bring  with  hitt/ta  ie)uittaice|  lad  «•  4csutod  it  of  the  kiof .  ^M* 

U  4.  19.  In 


266  CotiDition^ 

.   19*  In  debt,  a  man  was  bound  in  lOoL  Umakijwh  ijlauhj 

Jueb  a  day  as  the  counfil  §f  the  obligee  Jhould  devife ;  in  this  cafe  the 

cbtigor  need  not  tender  the  ajjurance  nor  make  requffty  becaufe  the 

firft  matter  is  the  devife  which  muft  come  from  the  obligee.    Bf. 

Conditions,  pL  133.  cites  6  H.  7.  4* 

20.  But  where  a  man  is  bound  to  pay  Jueb  a  fum^  or  to  make 
a  feofiment,  &c.  there  he  ought  to  tender  it  withour  requeft« 
Ibid.  . 

iltt.8.34^.      21.  A  man  makes  a  feoffment  on  condition  that  the  Jeoffee^  ami 
Cto.  Litt.     ffij  heirSy  Jball  pay  a  rent  to  a  firangir  and  his  hein^  this  is  a 
'^'  *       eood  condition,  yet  fuch  pajmient  is  not  properly  rent,  becaufe  it 
sillies  not  out  of  land,  and  ah  affife  lies  not  for  it;  and  yet  if  it  be 
not  paid  the  feoiFor  fhall  re-enter,  and  the  feoffee  ought  to  feek  th^ 
Jlranger ;  for  the  payment  is  but  of  a  fum  in  gro6.    Hawk.     C04 
Litt.  297.. 
(  2^9  }      22.  A.  feifed  of  lands  in  fee,  covenants  to  infeoff  J,  S.  thereof 
upon  requefl^  and  after  makes  feoffment  in  fee  to  another  rf  the  fame 
lands  \  J.  S.  fliall  have  adion  of  covenant  without  requeft.  5  Rep, 
ai.  a.  refolved,  Pafch.  38  Eliz.  B.  R.  in  Maine's  c^fe. 

23.  A.  conveyed  lands  to  y,  S,  in  tail  male^  upon  condition  that 
*  y.  5«   tf»^  the  heirs  male  of  his  body^  pay  to  the  daughter  of  A. 

fX>oL  or  fo  much  thereof  as  mall  be  unpaid  at  the  death  of  A.  acn 
eording  to  the  intent  of  his  loft  wilU  Afterwards  A.  by  will  makes 
ihefaidy.  S*  his  ejfecut^fj  and  devifes  to  his  daughter  200/.  viz. 
100/.  to  be  paid  that  day  twelve-month  next  after  his  death,  and 
the  other  lOoL  that  day  twelve-month  next  after,  &c.  and  dies. 
J.  S.  is  not  bound  to  pay  the  200  /.  without  demand,  for  the  pay^ 
tnent  is  referred  by  the  indenture  to  be  according  to  the  will,  and 
the  200 /•  was  deVifed  as  a  legacy ^  which  ought  to  be  paid  but  upon 
demand^  and  not  at  the  peril  of  the  executor,  and  therefore  the  na- 
ture of  the  payment  is  ^tered  by  the  intent  of  the  will,  and  fo  b^- 
ing  not  demanded,  the  non-payment  (hall  not  prejudice  the  tenant 
in  tail  of  hi?  land  if  it  had  been  a  condition,  for  then  it  fhould  be 
')>ut  a  condition  tabe  paid  according  to  the  nature  of  a  legacy  upon 
demand,  and  not  at  the  peril  of  the  party.  The  opinion  of  three 
judges  waa  certified  to  the  chancellor  accordingly.  Poph.  102, 
flilii  38  Eliz.  Slaning's  cafe.  .*     .     -         f 

24.  Covenant  to  Rand  feifed  to  the  ufe  of  himfelf  for  life,  and 
after  to  his  wife  for  lifcyfo  long  as  fhe  fhould  be  eff equally  ready  to  der 
'wife  it  to  his  heir  at  50  /.  rent,  when  Jhe  Jhould  not  dwell  on  it  her^ 
ifelfy  and  for  fo  long  as  flie  fliould  not  dwell  on  \\.  The  hufband 
4ied,  and  the  wife  married,  and  did  not  live  upon  it,  vet  (he  need 
inot  make  any  demife  unlefs  the  heir  demands  it.  Mo.  626.  pi.  86o. 
Mich.  43  &  44  Eliz.  Sir  Cha.  Rawleigh's  cafe. 

25.  A  copyholder  in  fee  of  lands  in  burrough  Englijh  ha4  ijfue  thru 
Jfonsy  B.  Q  and  J),  vnidfirrendered  it  to  the  ufe  of  his  willy  by  which 


pay  

the  daughters  at  their  fiill  age.    It  was  held  by  all  the  juftices,  be^ 
£des  Williams,  that  it  is  a  condition,  but  that  it  was  iiot  broken 

without 
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^tboot  z  demand  of  thofe  fums  after  their  full  age,  for  he  is  not 
huttd  of  himfelf  to  take  notice  of  their  age^  but  after  notice  ought 
to  pay  it.  Cro.  J.  57.  pi.  2.  Hill.  2  Jac.  B,  R.  Curds  v.  Wul- 
vedlon. 

26.  A.  covenanted  with  B.  to  procure  a  deputation  at  2  years  end 
for  B.  for  7  vearS)  in  the  fame  manner  as  J.  S.  had  it ;  A.  is  bound 
to  procure  it  at  his  peril,  and  fuch  an  one  as  J.  S.  had,  without 
being  fhewn  by  B.  how  that  was.  Cro.  J.  297.  pi.  4.  Hill,  9  Jac. 
B.  R.  Barwkk  v.  Gibfon.        [ 

Ijf  In  ailumpfit,  &c.  the  plaintiff  declared,  that  the  defendant.  All.  6S. 
in  coqfid(|ration  that  the  plaintiff  had  paid  him  fo  much  money,  pro-  ^"*j„g^ 
mifed  to  join  in  him  with  the  furrender  of  certain  copyhold  lands.  s'.C.icfoiv'i 
It  was  objeded,  that  the  plaintiff  fhould  have  (hewn  that  he  re-  by  Roiithat 
quefied  the  defendant  to  join  with  him  in  the  furrender,  for  it  was  jfo*n^5*[*r 
not  a  fingle  a£t  to  be  done  by  the  defendant  alone,  but  he  was  to  fufHdenr,  * 
join  id  the  ^8t  with  another,  and  Roll  Ch.  J.  held  accordingly ;  and  becaufe  he 
judgment  againft  the  plaintiff.    Sty.  107.  Trin.  24  Car.  B.  R,  l^jVcbatte 
f  rccbcm  v^  Furcbafe^  g7vVno!ice 

to  the  defcndiint  that  he  was  ready  to  jo'm  with  him. 

28.  On  an  aSion  brought  on  a  charter->party.  Hale  Ch,  J.  faid, 
that  upon  a  penalty  you  need  not  make  a  demand,  as  in  cafe  of  a  no^ 
mine  poena ;  as  if  I  bind  myfelf  to  pay  20 1.  on  fuch  a  day,  and  in 
defoult  thereof  to  pay  40 1.  the  40 1.  muft  be  paid  without  any  de« 
mand.    Mod.  89.  pi.  52.  Mich.  22  Car.  2.  B.  R.  Bradcat  v. 

Tower.  r    Afi  1 

29.  Covenant  hy  baron  and  feme  /9  make  aflfurance  on  rcqueft[.  ?^^  / 
within  7  years.  The  feme  dies  within  7  yeersy  no  requejl  being  made  i-.'s'.c!and 
and  the  heir  of  the  feme  ( whofe  the  eftate  was)  was  an  infant ;  per  held,  that  if 
Cur.  the  covenant  is  not  broke,  for  it  was  the  plaintiff's  fault  ^*  ^^" 
not  to  demand  the  aflurance  in  the  life  of  the  wife,  it  appearing  by  her  dcaS  It 
the  verdi£l  that  (he  was  of  age  before  (he  died,  and  fo  the  breach  Isnobreacb^ 
not  well  afiigned^    2  Jo.  196.  Pafch.  32  Car.  2.  B.  R.  Naih  v. 

Afton. 

30.  Where  the  condition  of  a  bond  is  to  pay  fuch  fums  as  A^Hj^nA^^ 
become  due  for  fuch  and  fuch  thingSy  no  dem;;Lnd  is  neceflary,  the  to  the  fJd  " 
money  becoming  due  being  as  zfum  in  grofs  i  per  Holt  Ch.  J.  Ld.  e<yofOny*t 
Raym,  Rep.  596.  Trin.  12  W.  3.  Levins  v.  Randolph.  menlb^r  for 

payment  of 
commons  and  other  dues  to  the  hoofe* 

31.  After  pleading  general  performance^  the  defendant  is '^^^'^f 
to  fay  that  there  was  no  demand  \  per  Gould.  Ch.  J.  to  which  Holt 
Ch.  J.  agreed.  Ld.  Raym.  Rep.  596.  Trin.  12  W.  3.  in  cafe  of 
Levins  v.  Randolph. 

32.  Where  the  thing  in  its  nature  requires  a  demand^  a  bond  for 
doing  thereof  is  not  forfeited  till  demand  \  and  in  that  cafe  the  de- 
fendant muit  take  advantage  of  the  want  of  demand  by  pleadinp- 
that  he  was  always,  and  ftiU  is,  ready  to  pay  it ;  for  if  he  plead  per- 
formance generally,  ai>d  plaintiff  aiSgns  a  breach  in  his  replication, 
the  defendant  (hail  not  rejoin  and  allege  want  of  demand,  for  that 
would  be  a  departure  $  per  Gould  J.  quod  Holt  concefllt.  12  Mod. 
414.  Trin- 1  a  W.  3,  Levins  v.  Randall. 

(A.  d)  What 
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*^iTa\^  (A.  d)  What  Thing  will  excuj^  the  PerfonxuuiCf  ot 
Ja.^)/*'  '  thcCondiubn. 

In  what  Cafesi  he  who  is  to  have  the  Benefit  ougbl^ 
to  do  the  firft  KGl^  fcilicet^  by  giving  Notice. 
[And  who  muft  do  the  firft  hd^  pL  zq^^  &c  J 


^^V^"  [l.  T  F  a  mn  ^  c$f^ftdfr4tw$  that  %  5.  ^0;  deBnet  0  hmjt  u  m 
n  MMCM-  Jlranger^prsmifcs  to  pay  i9.^d»$  L  iwm  mJk  nfuiShn  cfct« 

fikntioiief  J*  S.  need  not  giire  ml/r^  to  bim^/  fA^  deSvaj  oi  the-  bofle,  bi4[ 
%bo^gmn  tii^  oQ^t  to  take  tiocice  thereof  ai  Ks  peril;  fc^  he  omhit  ^  P*]r  it 
££S.^he  Wonreqacft,    P.  5  Jac.  B^  R- lipt^ifp^^  ^#«^*|f  «rf  i^ 
i««miied  to  Yehrerton.] 

|tontift'3el.oald»reCur«lr«n^to^toto0.aii4tlMff^  tV  Ivnetf  Iim  «twii^  1 
notice  was  tllegcd  to  W  ^vcs  of  bb^retarm  it  was  adJMigec^  tlul  tbi  atto»  wm  ttdt 
Af|t  %>ljU  Kcp-  314*  ate*  Midk.  ^Jau  Utmk  v.  GaiitiMir. 

f  oO.  I^ep,  [%'  If  the  condition  of  an  obtfgatiw  hefsfay^o  K  to  fb^  obEgu 

3i55«  r>p  7n  «t  1^/  d^  of  the  mrriagi  of  the  obligeo^  Uie  olOigee  U  not  txnnid  ta 

lip  a^  give  notice  to  the  obligor  bejoro  bh  marriago  at  wbat  day  bo  wi/i 

tfcrn^.  ^#  marriod^  but  the  &igor  oiight  to  take  notice  thereof  at  his 

vviliLAii.  Mril,  in  as  much  as  he  hath  taken  upon  him  to  pa]^  i.(  ^  dhe  daj^ 

9<^4|V  My  Reports,  14  J[.  between  Bororford  omd  Goodrot^^  per  Dodr 
5;^^,*ri4c  and  HoMgl\ton^  adjudged^  fejT  this  becooies  m,  d^  by  ^ 


Mdejic»  jodgnftn^  ITto  gtven  Ibr  the  ^wAff\if  At  afot  cfihe  covr^-r Cw.  J.  404.  f4.  j.B»- 

aiibi4  T.  WoodrodL  S.  C.  wai  cicep^n  king  taken,  bccaufe  the  notice  was  not  pmn,  it  was  o««r 


Ctwt,  V.  Crampton,  S.  P*  ad/nag*^  ac^ofdio^y  by  3  jafticca»  ^  Crooke  J.  Icen*d  to  be  of  a  coatnrf 
fcniaa. ■  CiD. C.  34.  pL S.  S.C;  adra^g^d  accwdbg^. — -— i>cc  AdJoM ( A.  a«7)  dL  S.  IC} 

JJl_Sceliifra(C.d}ri<».  -  t^  » 

I   •  RoK-Rcp.  434.  ciM^HodgPs  t.  Vfaaky*  S.C.  ft  S.  P.  asTfi^.  t4ESs.^3^)Bulft.  13^^  dm 
f.  C.  at  adM|;d  Tria*  44  Pt  <s-T^Yciv»  iftS.  cittt  S.  C. 

^[2694 

2-_^_^  t3*  f  ^'^  '"^  ^  '^^  promifis  to  J.  S^ '»  oonfidorotiom  tbai  to  wilt 
\oL  46s.  m^rrjf  /•  ^t  ^<i  '^<!;^a  ^^  P^  |0  /•  r^  ib/ai  «/  li&#  idfv  of  1ms  marr 
<rtir^-,_f  ri^e ;  J*  S.  need  not  give  notice  to  htm  who  made  the  pramife 
lioU  Rep.  betof^  he  marries  with  A.  W.  at  what  day  he  wiU  marrj  her.  bi^ 
434.  ins.c.  b^  ought  to  take  notice  thereof  at  his  peril,  in  as  mutch  as  he  iiad\ 
f  uJi'^  taken  upon  himfelf  to  pay  it  at  tfie  day^  though  the  n^rriam  is  to 
|loc?79j.;  'be  had  by  J.  S.  himfelC  '  My  Reports  14  Ja.  between  *  Berosford 
and  Goodrouftx  adjudged  j  for  \\  becomes  a  debt  by  the  mamage^ 
Contra,  T.  4  Jac.  B.  \*  between  \  Wbtolor  and  Stroet^  adjuc^ed/l 


1  Yelv.  111.  S.  C.  cited  in  the  cafe  of  Alb  ▼.  Doughtf,  tbat  nodce  M|ht  to  haws 
fccn  5i««iu  y  bu?%at  cafe  was  afterwards  4^nied  per  tolt.  Cur.  Ydv.  i6S.  Mich.  7.  Jac  B.  R.  in  caTe 

$f  Breoky  ▼.  ToddyVbere  it  was  held,  that  notice  ¥(zi  not  necelTary,  and  tbat  its  being  by  peofliife  is 
s  ftrong  as  if  it  was  ^  bond «  and  judgment  Ifbr  the  plajntift'.-r^-Cio.  J.  iiS;pl.4.  Bradky  y.  Toder^ 
|.  C.  adjudged  for  the  rtaintiff.  Aoy  135.  Bromley  v.  Todd  S.  C  adjudged.,,  .l       3  Balll.  319, 

j»7.  Hill.  I  Car.  B.  R.  Alfrey  n  Bhckamore,  adjudged  accordingly  per  toL  Cor,»i         And  tlud. 
|9c(h«&  feqcant  inforaied  the  cuntt,  tbat  be  had  ibe  lame  day  moved  the  court  of  C.  B.  in  the  &ke 


Al.    - 


A^i^t  T.  BUckiBQcey  S.  C,  l»ot  I  do  not  bhimi  tnj  opinion  of  the  coQtt. 

.  [4»  ftf  ifortiori,  ifaman  promifes  to  pay  io/.  f9  ^.  J?.  at  #i^/Seepl$.^ 
1(9  §/tbe  marripge  tf^.  AT,  fp^^  there  the  marri^e  is  not  to  be  had  ^?g*Jj|^ 
bv  him  to  whom  ^e  promife  is  made,    ^y  Reports,  ii^  Ja.  per  fi  ^  £,pi 
^uriam*] 

J 5.  If  ?.  S.fitet  an  aAion  againft  J,  D.  and  J.  N.  comes  to  J.  S.  #s.C.  cjte| 
fromaa  bim^  tha^  if  be  tvUlfuraafifbis  ftiit  againft  J.  D.  that  b$  ^  ^^ 
hiw/iifunUfof  bim  aU  tbe  cbarges^  &c.  of  the  iaid  fuit,  when  he^fci^  t^t^ 
lieetj  J..  S.  comes  into  Somerfeiftfire^  If  J.  S.  fii^rceafe^  his  fuit^  and  aoII.  314^ 
after  comes  into  Somerietlhire,  J.  N.  is  boUnd  topd^rm  his  pro^  A^^^-d.* 
mile,  widiout  anjr  notice  given  rf  thejoming  o{J»  &  into  Somerfet-  2!«^s*c^ 
ihire,  b^;:aiife  this  was  a  duty  by  his  coming  thero.  My  Reports,  !Llf  Hek 
\3  Jac.  f  Ricbardfon*s  cajei  adjudzed.  Vide  tiofa^ut's  ^ports  93^  61  pi.  74. 
))etween  \  Richards  andCarvmieU^  it  ieems  this  wj^  the  ^upe  Cafe,  J-  ^"  "!*** 
^wt  there  the  op^nipa  19  coittiaj  wJ^U 

in  tttcft  of 
iodgmeaCy  that  Uie  plaintiff  ihould  liaVe  givcA  notice  of  kit  ^ft  oomjng  intoSomtriitilur^  becauie  it 
lay  bcft  inhic  oirn  noticei^  and  alfi>  becaufe  the  defendant  jvnierrool  mot  the^ymmt  h  Mli»  ikt  tji 
4^i^fit  wh ;  and  to  thii  opinion  Warbuiton  agreed.  BrownL  lO,  i  i.  b.^C.  iud  thovgh  he  dM 

not  alkge  that  he  gave  notice  of  hia  coming»  yet  judgment  was  ^ven  for  ttfin.  ■■  ■  But  Bulft.  44*, 
il^h.  8  lac  OahleT.  Moflcy  where  the  i^onuft  was  to  pay  ^|iooey  on  the  [ilaintifl^  oomin^from  Lan^ 
^n|  Ydveiion  T.  held,  that  notice  ought  tokhave  been  gifca  bv  tbe  plaintiff' of  the  timfe  of  hit  ve^* 
torn,  and  took  tbli  dtverfitjf  when  it  rtfis  npwt  k  autter  N  he  dent  httween  tU  piHlit  ibemf€thH% 
there  nodce  it  to  be  gifen  of  tUa  to  tfie  pirty,  who  it  to  mafct  the  payment  upon  An  ift  to  be  don% 
hy  the  othiEr  to  whom  the  payment  it  to  be  made^  ciltrwift  where  It'UtoU  dtMi  ty  a  Jtrngtr^  frf 
there  he  hatll  aflUmcd  upon  himfelf  to  take  notice,  and  lb  there  at  hit  peril  be  obght  fo  to  do,  and  fo 
It  hath  been  formlirly  adjudged  upon  thit  difietence^  and  fo  in  thil  caie  the  aA  to  bs  done  befeit  piiy- 
ment  of  the  money  being  to  be  done  by  the  party  hidUelfy  Cowhom  the  ntoney  it  bypromire  to  be  jtaid^ 
he  it  himfelf  to  pvt  notice  of  the  time  of  the  performance  6/ thit  m&  by  hii^  to  tbe  j^axty  that  itt^ 
pay  the  nloncy,  btfore  he  is  to  pay  the  fime ;  and  there  b^ing  no  notice  of  thit  laid  in  Ihd  deelara- 
^on,  ai  the  fame  o^ght  \fi  have  been,  for  this  caufe  the  declaration  ii  not  gQ.od,  and  this  il  a  gooil 
error ;  and  cbnfequently  t^  e  judgment  itir  thit  caofe  is  erroneout  and  to  ht  reverfed«  Toti  Curii  cleai 
of  opinion^  that  this  is  a  good  error,  far  that  notice  ought  to  have  been  given  of  the  time  of  hit  retnm 
from  London,  and  this  ought  to  have  bom  laid  in  the  declaration  \  and  fo  for  this  omiffion  the  de- 
daratioo  it  not  good,  and  the  judgment  tor  this  caufe  erropeous,  and  for  this  error  jt|dgment  wtt  t(* 
ytfkA  by  tbe  ^ ute  of  the  vHmIc  court— ^See  Freeni*  R^p.  2^4.  pi.  i^o,  S.  P«  by  Baldwyn. 

[6.  If  A.  ^ys  t»  B^  that  if  be  hpHf  ftfy  certain  great  cattle  to  C. 
forfiUh  fum  as  ft>aUI>e  agreed  between  tbem^  if  C.  does  not  pay  him 
the  fum  accotdingto  the  ^reement,  be  bimjelfwiil  pzy  iti  and  B.  .  .  m 
ieils  the  cattle  tb£«  for  20I.  to  be  paid  at  s^  day  to  come,  and  C.  I  ^^  ^ 
ddes  nbt  pay  the  20 1.  at  the  day ;  A  is  bound  to  pay  it  at  his  pe- 
nl|  tvitbout  any  notice  given  to  him  by  B^^for  how  much  he  fells 
i/^enti  or  what  time,  becaufe  he  hath  taken  upon  himfelf  to  pat  it 
a|  his  peiriK  Mich*  15  Ja,  B.  R*  betyifeen  Pollington  and  Ltng'^ 
Bamj  adjudged,  diis  matter  being  moved  In  arr^  of  judgmeitt} 

[7.  It  A.  fells  lands  tO^»  by  the  name  of  20  acreSf  according  to  Roil  Rep,  i* 

tbe  rate  of  loo  /•  for  every  acre^  and  //  is  agreed  butwpen  th^  par-  a??-  pi- 45. 
tes  thai  tbe  landjball  he  fn^afuredby  J.  S.  he/ore  the  xfi  of  January  ^^ll^\  ^, 
iiext  ehfutng,  land  A.  covenant^  to  repay  according  to  that  rate  /'r  bJt*no't  ex.  t 

every  dcre  before  the  ift  of  May  af(tr^  If  tb^ire  be  Uot  20  acres  upoh  adiy  S.  r,  \ 

the  meaTure ;  if  J«  8.  iheajiures-  it,  and  it  is  foun^  there  are  not  20  — ^' 
acres^  A.  ought  to  repay  it  before  May  at  hh  periK  withont  any  no^  1]%^^* 
tUe  gived  boui  ^nj  acres  it  Wants  rf  ao*  for  he  hath  taken  upon  bj  cVke^ 
•      '       •  "^  \  ^  ■  himiafi'*^««iH 


tnd  Haogli-  himfelf  to  Derform  it  at  his  peril.  My  Reports,  13  Jac  betwcea 
Si'n'^'te  ^^^'  ^^  ^^^  Baptiji  Hixt^  per  eariamj 

fh«iiy  be* 

cavfe  he  it  ^ij  to  the  cofeaaoty  and  for  tliit  poiot  jodgment  was  gifco  fbr  the  plaintSiR  Cedbb. 
197.  pi.  it4.  S«  C.  but  S.  P.  doet  not  appear.  ■  Cro.  J.  390.  pi.  4.  S.  C«  ruled,  chat  bcin^ 

privy  to  the  covenant,  be  oagkt  to  take  notice  at  well  as  the  plaintiiff';  and  in. point  of  covtnaot  notiee 
it  not  to  be  given  fo  ftriAly  ai  it  it  upon  an  obligation,  which  it  in  point  of  fbrfeitnic}  and  aftcrvnwdif 
■Btwitbftaoding  the  exceptions,  judgment  was  afllnaed.  4  Le.  248.  pL  404;  S«  C.  but  ^.  P« 

does  not  appear. — ' — Jcnk.  337.  pi.  S3.  S.  C.  He  S.  P.  adjudgM  and  afirmed  in  enor.       1  Sw 

(C.  d)  pL  7.  8.  S.  C.  S.  P.  where  the  covenant  was,  that  if  upon  meaforing  it  did  not  amonar 

to  fu  many  acres  ofvrood,  he  would  make  it  op  fo  out  of  the  woodi  adjoining.  The  woads  did  not 
hold  meafure.  The  court  held  notice  not  neccflary,  becaufe  the  defendant  had  taken  upon  hiwiclf  by 
covenant  to  make  it  up,  and  he  might  meafure  it  as  wcU  aa  the  plaintiff.  Freenu  Rop.  154.  pi.  %jo* 
Palch.  1678.  Clarke  v.  ChikL 

[8.  So  in  this  cale,  ifhj  die  agreement  n$  eeriatn  perforu  ham 
han  afpHfited  to  numfun  ifj  but  that  it  fi)ould  hi  mtajund  by  one  ele3ed 
hy  one  of  the  parties,  and  by  another  eli£led  by  the  other j  if  the  vendee 
eU£is  J.  S»  and  gives  notice  thereof  to  the  other^  and  of  a  certain  time 
to  meafure  it,  and  ^.  S.  does  tt  at  the  day^  and  none  ctmesfor  the 
either  to  join  with  him^  yet  he  ought  to  take  notice,  at  his  penI,how 
many  acres  it  wants  of  20,  otherwife  an  adbon  of  covenant  lies  ^ 
for  now,  by  the  matter  fubfcquent,  and  the  default  of  the  vendor, 
it  is  as  much  as  if  J.  S.  had  been  appointed  at  the  beginning  to  have 
meafured  it.    My  Reports,  13  Jac.  between  Goats  and  Str  Bafti/l 

TtJti  Ar.   ^'^''  adjudged.] 

Wtrtment  [9*^  ^^  *^  Condition  of  an  obligation  be  to  accoient  before  fuch  aar- 
pl.  15.  cites  ditors  as  the  obligee  will  ajfign^  and  the  obligee  affigns  auditorsy  he 
s.  c— *  ought  to  give  notice  thereof  to  the  obhgor,  otherwife  he  is  not 
^tTv'  '^""^  ^^  account.    8  Ed.  4.  i.  b.  per  Fairfax.] 

eites  8.  C. 

Br.  NoticTy  pi.  it*  cites  S.  C  S.  C.  cited  S  Rep.  91.  b.  ad  finem,  per  Cor.  and  called  M. 

bidden  opinion^  and  fays  it  was  hel  I  per  Cur.  in  i2  C.  4.  fi»l.  [  tS]  a.  &  %^.  a.  that  the  plea  was  in- 
fuflkient,  becaufe  he  had  bound  himfelf  to  it»  and  taken  upon  himfelf  to  take  notice  at  bis  peril,  and 
there  Brian,  Vavafor,  and  Cateiby  J.  agreed,  that  in  the  faid  cafe  of  arbitremcnt  the  obligor  ought  !• 
take  notice  at  his  prril,  and  fa  they  faid  it  was  adjudged  in  the  fame  king*s  time  in  B.  R.  andia 
Francis*s  cafe  the  court  (judg  that  fo  the  law  is  without  queftion. 

r"*-^— n       [10.  If  I  am  bound  to  infeofffuch  perfons  as  the  obligee  JhaU  name^ 
Fol.  463.  iiQ  ought  to  give  notice  of  thoic  which  he  names,  otherwife  I  am 
^-'^~^— ^  net  bound  to  infeofF  tfaem«    8  Ed.  4.  Arbitrement,  15.  per  Bil- 
ling.] 

Ti  I.  If  the  condition  be  tofealfuch  obligation  as  an  efcrew  as  the 
obltg£e  ftjall  writcy  he  is  not  bound  to  feal  it  without  notice  of  die 
cfcrow  written.] 
A  man  li  f*^'  ^^  *^  Condition  of  an  obligation  be,  that  if  the  obligee  re-* 
bound  M/tfy  turns  from  beyond  the  feas  before  the  lid  of  April  next^  then  if  tha 
100/.  tw  obligor  pays  unto  him  at  Eafier  following  joo  /!  the  obligation  (hall 
^JrltudT  ^  ^^**^*  ^^  ^^  obligee  returns  within  the  time^  he  is  not  bound  to 
yrMT  Xm,  *  give  notice  thereof  to  the  obligor,  but  he  ought  to  take  notice  thereof 
he  ought  to  at  his  peril,  for  he  hath  bound  himielf  to  this  inconvenience.  Mic^ 
ofh s"^'!"*  37,  38.  Eliz.  B.  R.  between  Eue  and  Dautry^  per  Curiam.] 

turn  before 

that  he  can  have  an  aflion  upon  this  oblTgadon,  for  bt  may  Und  at  Newbctilt  sr  P/ymHUb,  u:b€rt  iy 
€9mmw  Intendnunt  the  Mfor  tanno!  know  wUther  be  bt  retMvucd  w  net^  per  Dcder^oge  J.  and  thb  y^% 
agreed  by  the  Ch.  J.  and  J  ones.    Voph.  164.  Paffth.  a  Car.  ^*  R4  io  (a«c  ftt  H&d^es  u  Moore. 

•  [a?!]  (13.11 


Contittiott^  27X 

[15.  If  die  condition  of  an  obligation  hetopofto  I  within  10  ^^'h  i37« , 
iejs  after  J.  S.  bath  rodr  five  times  in  fix  days  from  London  to  Sl'gJJite**' 
York,  and  fi-om  York  to  London ;  he  ought  to  take  notice  of  the  ▼.  Pope 
doti^  thereof  at  his  peril,  becaufe  it  is  to  be  done  by  z  ftrangtr.  s-o.  aAm 
Mich.  4  Jac.  B.  R.  between  Herby  and  P^pe^  dubitatun]  I^nalU 

thattUi 
kill  obRgatory  if  not  payabk  bot  at  10  dayi  after  nodce  of  hit  going  and  ntimingy  and  that  licet  fc- 
put  raqoiitua  wouU  not  ferte*  Popham  (aid  the  bar  wji  not  good  ;  ec  adjomatur.  Ibid.  aco.  pL 
10.  S.  C.  and  Taoiield  heldt  that  aa  thia  cafe  it  there  needed  no  notice,  becaufe  the  afi  it  to  be  done 
'by  a  ftrangtr,  And  his  tfter  9f  return  I'm  at  ^btll  In  tbi  nothe  of  tbi  ohligur  at  ib»  Mrte ;  wherefbie 
the  obligor  it  at  hit  peril  to  take  nodce  thereof}  hot  the  other  jufticca  doubted  therein^  and  jodgmeftC 
lias  gbca  apoo  another  point*  Sec  (D.  d)  pL  a.  and  the  note  there*, 

[14.  [5«]  if  die  condition  of  an  obligation  be  t$pay  %qL  to  B.^^z>9t 
the  oUigee^  within  one  year  after  B.  Jhall  marry  C    Irt  this  cafe  he  ^^^'^ 
islxMuid  to  pay  it  to  B.  within  one  year  after  the  marriage,  without  $ee  /d.  d) 
any  notice  given  of  the  marriage  by  B,  for  he  hath  taken  upon  him-  H*  s*  «>< 
felt  to  pay  it  within  a  year ;  and  he  ma^  take  notice  of  the  marriage  ^l^f*"* 
of  C.  who  is  a  ftranger  to  the  condition.    Trin.  165 1.  between'^** 
Shepherd  and  Frie;  and  in  another  a£tion  between  Shepherd  and 
Latcb^  adjadeed  upon  demurrer.] 

[15.  [nutj  if  A.  feUs  to  B.  certain  weys  of  barley,  or  other  *  RoU.Re^ 
AingS)  and  5.  ajfumes  to  pay  for  every  wey  as  much  as  he  Jells  a  wey  ?^S'  P>«  *• 
for  to  any  other  man^  if  he  after  Jells  to  others  certain  weys  for  a  certain  \^*^^ 
fumj  he  fhall  not  have  an  adion  upon  the  cafe  againft  B.  upon  his  gamft  the 
promife,  till  he  hath  given  him  notice  for  how  much  he  fold  the  pl^^titf'--* 
wey  to  others;  for  B.  is  not  bound  to  pay  it  till  notice,  becaufe  itS!"i'^HoJ^ 
is  uncertain,  and  not  known  to  him,  and  here  he  affumes  in  general^  ningVcafe, 
and  not  in  particularj  fcilicet,  to  pay  fo  much  as  JV  S.  ihall  pay  foi  ?•  C/  «*- 
a  wey,  and  fo  he  does  not  afliime  to  take  notice  at  his  peril.    My  {jjjjjjj*^ 
Reports,  13  Jac.  between  ♦  Haule  and  Hemyng  adjudged.  3  Buift.'^g^ 

between  f  Homes  and  Twijicy  in  camera  fcaccarii  adjudged  Hall?. 
in  a  writ  of  error,  the  fame  cafe.    Hobart's  Reports  70.]  ^*c"^!?^ 

judg'dpcr 
tot.  Cur.  cicarl:'  for  the  defendant.  +  Hob.  yi .  pi.  57.  Hulnet  ▼.  Twift,  $.  C.  which 

Wat,  that  H.  rod  to  T.  a  ton  of  wood,  [woad]  to  be  paid  for  m  6  montht,  after  the  rate  tha^he  /houU 
lei)  the  rcft>  and  alleged,  that  he  fold  a  ton  to  C.  at  the  rate  of  23 1.  a  ton  ^  and  adjudged  in  B.  R. 
for  the  plaiotift',  but  rrverfed  in  Cam.  Scacc.  for  want  of  alleging  notice  to  the  defendant  of  the  Cale 
aodpikcy  being  a  thing  of  hit  private  knowledge  ;  and  Hoi  art  Cyi,  that  Tome  judges  of  B.  R.  aU 
lowed  of  the  jodgmenc— Jenk*a94.  pi*  43.  S.C.  adjudged  by  the  judges  of  both  hrn^hn, 
S.  C.  cited  per  Cur.  Cro.  J.  43a.  in  pi.  la.  Roll^  Rep.  185.  pi.  a.  S.  C.  dted  Ai^  _z.  Q, 

cited  Arg.  3.  BuifL  86.  Jenk.  31X.  pL  92.  S.  C. 

J  2  6.  But  if  he  had  aflumcd  to  pay  as  much  for  every  wey  as  he  S.P.  per 
a  ^veyfor  to  J.  S.  if  J.  S.  after  bought  a  wey  for  a  certam  fum,  ^^  ^'S* 
'he  ought  to  take  notice  thereof  at- his  peril,  without  any  notice  Trin.i/** 
given,  othcrwife  he  hath  broke  his  promife.     Mich.  15  Jac.  B.  R.  Jac.B.R. 
between  PoUington  and  Lingham^  per  Curiam.]  !^*""f"*^ 

[17.  If  ^.  is  indebted  to  B.  by  obligation  in  60  L  for  the  payment  ^^»^^^* 
of  loL  and  thereupon^  in  confideration  that  B,  will  mutuo  dare  to  C. 
a  JI ranger  upon  requeft^  fo  much  as  will  make  it  100  /.  and  will  ac^ 
cept  C.  and  D.  to  be  bound  to  BJor  the  payment  of  the  1 00  /.  and  will 
deliver  Up  the  faid  obligation  of  00  L  A.  ajfumes  to  B.  that  thejaid 
100 /•  with  intereflijballbe  paidsiS  certainly  as  any  money  in  £ng* 
land.    la  ai)  a^gn  upon  the  cafe  by  B.  he  is  not  bound  to  allege  [  272  ] 

more, 


iporei  W  tii^t  be  lent  die  70L  to  wake  die  3dL  fdol. 
without  averring  diat  he  gave  notice  thereof  to  A*  for  the  reafon 
fubrelaid*    Trin.  2Z  Car.  B,  R.  adjudged.    Intratur  P.  22  Car# 

tt  P«  Vy  U3*  If  ^*  covenants  with  J?«  /«  nutke  fucb  affiarmtet  U  bim  rfib^- 

Sihvtae-  ifiu^iMr  {/"i)*  ai  tbi  cour^tl  yB*  fi^U  Jro^i  h^Tff  hcb  m  da^  wuX 

«p^ii^  lifter  the  counTel  devifes  an  aflurancei  B.  ougbtto  gire  notice  1^^ 

|!^}^J^s^*  ^o  A.  otherwife  he  is  not  bound  to  per6»m  it    Paich^  4^  £]ii« 

(P.*)i4.  p.  R,  per  Gawdy.] 

lo.  and  the 

•^^[][^^  [i  ji  J«l  if  Af  covenants  t§  mah  fucb  aJJkrHnce  as  the  tntrfel  §f 
^^axa}  ^^  bifofe^fitjl  Jivi/iy  then  if  his  counfel  devifes^  he  oUgbt  to  per-i 
^^JZj  ^"^  It  without  notice  given  by  B.  Pafch.  42  Elk.  B.  R.  per 
i,P.l»      Gaudy;] 

ShiMtb-  ^   ' 


I^P  ij«,  f  }0*  If  in  an  a&on  upon  the  cafe  uppn  a  prooiQe  die  pb^nti^ 
fii  7-  Joson  4e<;IareS)  that  the  defendant  promifed  to  fayji  mtubior  bis  Mfi^^ 
kaLse'  ^^^  pertain  locks  in  a  riyer  made  by  the  plaintiff' in  his  oumjotj!^  at 
Srilai^-  ^b^  burd  rffilancbcjiir  tbcrtafur  Jhould  appoint  To  be  paid  fir  tbepi^ 
fi^did  not  fa^n  of  every  boat^  and  alIegeS|  that  the  lord  of  Manebefor  e^er  ap^' 
^^  that  pdffiiedfo  much  in  certain  tt  be  paid^  &c.  ana  that  he  requefted  the 
^c/ofthT  defendant  fuch  a  day  to  pay  it,  this  is  a  good  dciclaradon,  without 
14*  M*a-  alleging  that  he  gave  any  nodce  to  the  defendant  of  the  appoint*. 
*^> '^-  m^nt  of  the  fum  made  by  the  lord  Mancbejlery  b^aufe  die  plaindfF 
ittMed^hat  '^  ^  S/^^  ^  ftrangel-  thereto  as  the  defendant|  and  it  does  not  lia 
^f^Qifcd  more  in  his  conilSnce  than  in  the  conuiance  of  die  defeqdant»  this 
1^  fum  ac-  being  to  be  appointed  by  ajiranger^  Michi  4  Car.  B.  R4  between 
^^^Xt^  Jack/on  andThorneU.] 
#r»whicii 

;||  >■  impUcd  nodpe  }  ivherciipoii  it  wn  adjudged  Tor  the  plaiAtMTiiiii. 

|Qo^  s  jci  likes  the  land  and  aflurancei  tha(  then  this  to  L  jball  be  in  part  of 
M  beU  payment  of  the  ioO  L  hut  if  be  does  not  like  it,  that  tben  be  JhaU 
M*  h^  i«lV#  back  his  money  again^  and  after  be  dijjiket  the  bargaiiH  he 
Ufo  iocic?  qt^y  have  an  a&ion  of  debt  for  the  20  /,  before  any  notice  gtveif 

K9^    toh*  of  bis  diflilce,  for  he  ought  to  take  notice  thereof  at  his  perils 
^  ^^  Trin.  43  Eli2,  B.  R,  betwcea  Tborougb^ood  and  JSaJte  adjudged,  j 

lilSieto  hif  lilt  np^  pr^mUe* 

• 

lk<4t•^f^  [%Z,l{zvnsaiajffmes  to  y.^.  to  deliver  to  btm  aputi  BartemAef^ 
I!p  wd**  on  JUif'-board  s^o  quartere-of  harkyj  although  Ji  S.  ongbt  ta  bring  0 
U|meat  /hip  ^ere  to  receive  dvs  b^ley,  yet  be  need  wa  give  notice  to  hiiioi 
•firiM  that  be  bath  brought  i{  there^  for  he  ought  to  take  notice  thereof 
iSSii^t  himfelfc  M- 13  Jac.  B.  R.  between  Mmfon  and  Badk  akjH^] 

§pd  l^v^ 

flhsr fx<ef «>oaf .«ii^ Balft.  15*1  sjj* S. C aai j«d|ieeat ^%mh^i  Jealt }S4« H*  1^^* C» 


ku^ 


Utl^l 


Un 


[t^  IT  J.  a^Mu  10  8.  i«  inifidirMtim  tM  B.  wiS  delher  i$ 
iX  urimi  unoddti  tie  ufit  i^jf,  thai  be  wilt  P^fo  muck^  &c.  fir 
ipfi^  b(tii9  Bm  a^  requt/ti  in  an  affioa  tipoa  the  cate^  if  he  al* 
leges  that  he  idivexed  fo  much,  &ic.  to  D«  to  the  uie  of  A.  an! 
tiut  he  ika  roqoired  A«  to  paj  fo  much  for  every  lead,  &e.  this  is 
good,  fvidioilt  aBcgiag  anj  mcftce  girtn  to  A.  wb^n  he  ddherei  the 
Irood  feo  Us  die  to  D.  for  he  ought  to  take  notice  thereof  at  his  r  2^%  \ 
peril»  tiicNig^  the  time  of  the  delivery  is  uncertjdm  P.  9  Car.  B.  SL 
WweenTifffu/  tmi  Pamper  per  Curiam  adjudged.  ] 

[24*  tr  a  conditioa  of  an  eiGgatiox  be  N  perfirm  an  awtiri,  Roh.  lib' 
4nd  the  srliiretir  emwrin^  ibat  cue  fi>aU  make  a  generetl  reUaje  tf^^*^'h 
ail sbiftgstiUibe  date  rftl^MfeUien^  it  is  hot  an  excufe  to  himf^pj^ 
to  £»,  chat  he  was  at  ail  tim^  keady  to  make  fuch  general  relcafe,  noc^e^. 
but  cae  odier  never  leqtiefted  him  to  do  it.  Mich.  14  Car.  B.  R.  — — s;^. 
between  Ri/f  mnd  HiBmam  acpudged  upon  demurren^  TpTratttf' ^J^?!^ 
Jifick  13  Can  RoCi  187.I  **  to^ayA^ 

riS'*  After  et  ^nornage  hj  C.  vAh  D.  the  damghtirrf'  A.  B.  thi  ttL  V.  d^ 
fifher  efC  in  cenfideratseu  thai  A  will  give  50  /.  U  (Hfir  the  bet--  ?^':^^- 
ter  muutemance  ef  ,C.  eni  D.  and  at  the  refueittfB^    ^-^'^^^S^  buttl^r^ 
A  tepaj  icoL  SeD.  the  daughter  of  A.  ifjbefarvives  C,  heribiation    ^ 
kttflnnd.    In  an  adton  upon  the  cafe  by  the  admtniftrator  of  A*^^^^ 
Sgxinft  B.  after  the  death  of  C  it  is  a  good  declaration  to  av^r,^^^ 
t^  A  paid  the  50  A  t§  C.  in  bis  Ufe^  and  yet  the  defendant  B»  did  ootitc  <x 
not  pay  die  100  L  to  D.  who  furvived  C.  without  averriog  "^smy  ne^  ^  ^^ 
Hce  ^ytsi^tbe  papneat  tf  the  SoLbyAuChihe  hath  taken  it  ^^^^ 
on  himfen  to  pay  it  at  his  peril     Mich.  22  Car.  B^  R.  between  stj.  6. 
PhjlfieU  and  Collard  ^\iAg(oii  this  being  moved  in  arreft  of  judg-  ^a^n. 
mem;    Intratur  THn.  22  Car.  Rot.  673. J  li*!^ 


>M  appear* 
-Hirfr.  4*.  Asf.  oM 6. C.  hdi  p^  Dtflam  accoriais to  AlUi«  ■        get  AiHooa  (Z j  ^%^ 


[^.  Ifaman^fWf^i 
inake  ie  Urn  a  goad  andp^fident  affiurance  ascertain  lands  for" fnOen  *  ^  ^^  4^^ 
fiors^  be  oug^  upon  requefi^^  to  make  a  feafe  for.  the  years,  with;  '^**™"^ 
but  any  isciiifr  ^tf  /r^  by  bim  ti  wham  tbepromife  i%  made^  for  he 
Ou^  to  make  a  gobo  Icue  at  his  peril ;  for  here  the  requeft  deesnei 
rmr  U  the  lOamer  of  tfat  tohveyaoce  to  be  oude^  but  enly  te  tbt 
hme  whin  the  leafe  fliiU  be  made.  Trim  15  Jac;  B,  R.  between 
Rffwland  and  Ceirtman  ad^udged^] 

£271  If  the  condition  of  an  obligation  be^  that  whereas  the  oUi*  <3^l4)5i 
for  u  leffee  for  years  from  the  obligee  of  certain  lands,  if  be  nn^  V.?m!%^ 
dert  tip  the  peff^icn  of  the  land%  at  the  end  ef  tbi  term^  te  the  Id*  adg«dg*a  ^ 
fir^  bis  heirs  er  ajjigns^  upen  re^eft^  then  toe  obligation  fliall  be  ^^sl^f^x^. 
votdi  Uc.  and  after  the  lefir  qff^ns  ever  his  reverfion^  and  the  of-  I7s^^^ 
fignee  fit  the  end  ef  the  Urm  requ^s  bim  to  render  up  the  pojffijken  \^*i^ 
to  hifi^  he  is  bound  to  do  it|  witbeui  any  rietice  given  him  that  be  is  xouCu,;^^ 


tjfifnet 

#s  he  ham  oouna  mnneii  10  renoer  u  up  \q  uxc  aingoee*.    raicQ«  geav.Payj 

16  Jaci  Jk  ft.  between  £|lR|f^  irffif  Pi/ff  adjudged.]  8.c.t<i/^ 


Ca^ir 


ft73  Conhitibn; 

not  ^y  ^^^^r  the  mill,  and  the  UJfir  covitianti  to  find  bini  great  timher  for 
clearly  re-  it,  the  leflTee  ought  to  give  notia  to  the  leflbr,  how  much  willfi^^ 
h'?**'""  1  ^^  ^^  reparation,  and  not  to  demand  in  general  timber  foi*  f  qpora^ 
s^s.c.'but  tions,  or  otfaerwife  the  leflbr  is  not  bound  to  delirer  any.  Trift- 
S.  p.  does    12  Jac.  B.  between  Holder  and  Taylor^  per  Curiam*] 

aoc  appear. 

5-  ^^  •  ♦  [tq.  If  the  condition  of  an  obligation  be,  that  if  the  ohltgir^  with 
Mi'nft  the  ^'  othiTSy  make^  and  upon  nquiftjealy  to  the  obligee  On  oUigettion  of 
9oodi  of  L.  40  /.  then,  &c.  It  is  fufBcient  for  the  obligee  to  make  refue/i  only* 
^<wf«*  to  without  tendering  any  writing  to  them,  for  he  ought  to  do  it  at  his 
Sat  bT  P^**^'*  Mich.  3  Jac.  B.  Stokes* s  cafe^  adjudged  m  an  a^on  upon 
wmid  «aier  the  Cafe  upon  a  promiie  to  do  it] 

into  the 

haoA  CO  them  vitieQ  requiredy  ufavt  them  barmlift  tfibty  wuU  tnttr  ikfjkth  »/^y  ttiU  tmh  e*^ 
€c»H§f  0/tb€  gocdi  thtft.  In  auumpfic  the  plaintifb  deeUred  that  licet  Cepiut  n^ aifitua,  G4  had  hoc 
entered  mto  oond.  Exception  was  taken  that  de  did  not  ihew  by  whom  the  icqueft  waa  made  $  an4 
likewift  for  that  he  did  not  fliew  that  he  tendered  a  hond  to  them,  ^r  that  he  being'  to  enter  Into  boni 
•pan  xtqueil,  he  that  would  have  the  bond  ought  to  make  it  ready»  and  to  require  it^  ftc  ied  noo  alio- 
catur.  And  notwithftanding  thele  and  other  excepdont,  judgme&t  was  given  for  the  plaintiff.  Cro. 
J.  65a.  pi.  SI.  N'lich.  20  Jac.  B.  R.  Anindel  v.  Gardiner. 

A.  covenanted  that  if  B.  (hould  pay  60/.  far  wbitb  C»Jhoi  hwnd^  thgt  then  B.JbmU  have  and 
^cy  a  grant  efthifsid  C^ofs  moiety  offueb  and  fucb  goods,  B.  paid  the  money,  but  exception  was 
talcen  bccaufe  ne  did  notjbnv  tbat  bt  rtfuifttd  tbe  motet f  oftbepods^  and  tendtnd  a  writing  to  him 
to  feal|  for  that  he  being  the  party  who  is  to  have  the  benefit  tfiereof  ought  to  m«ke  the  tender  i  and 
for  this  and  other  caufcf  a  judgment  in  C.  B  wai  reverfed.  Cro.  J.  660.  pi.  10.  Hill.  10  Jac  B.  R. 
Arpher  v«Dalby.*-*Palm.  lyS.  S.  C.  butS.  P.  does  not  appear. 

•  [  ^74  ] 

Hob.  69.  [3^*  1^  ^^  plaintiff  in  an  a£hon  upon  the  cafe  declares,  (hat  iV 
pi.So.h.c.  confideration  that  be  would  become  bound  to  tbe  defendant^  bf  obliga^ 
^-  *•  P*  tion^  for  tbe  payment  of  11 L  at  a  day^  tbe  defendant  ajffumtd  to  de- 
inglyf!!!-"  Av/r  an  borfe  to  the  plaintiff \  and  the  plaintiffavers,  that  he  of&reJ 
Ibid.  77.  to  be  bound  to  the  defencnnt,  &c.  and  did  mi  fay  the  Migdtion  was 
ph  98.  ^^'fealedy  and  that  he  offered  to  deliver  it  fo  fealed,  as  he  ought ;  this 
!l?a?nft  the  ^^  ^^  g<^  f<>r  ^^  ought  to  do  it  of  his  part,  Hobart's  Rqx>rt» 
^aiBtiff.—  25,  105.  between  Aujien  and  Gervas.] 

BiowkI.  ii< 

5.  C.  but  S.  P,  d^  not  appe«r. 

» 

*    [31.  If  A,  being  ^  bailiJfefAt  Bmugb^otrt  of  VTeftminfter^ 
*  in  confideration  of  10  L  given  to  him  iy  B.promifes  B.  to  arfe/iy.  S^ 

at  tbefuit  of  B,by  procefs  out  of  the  faid  Borougb^courtm    In  an  ac- 
tion upon  me  cafe  upon  this  promife,  it  is  a  good  plea  for  A.  to  frjr^ 
Azt  he  was  always  ready  after  the  (aid  promife  to  arreft  J.  S.  at  tbe 
.  fiiit  of  B.  if  he  had  brought  to  him  any  fufficient  warrant  to  do  it ; 
but  fays  B.  never  brought  him  any  procefs  out  of  the  laid  court  to 
arreft  him ;  this  is  a  good  plea>  becaufe  it  belonged  to  B.  tofua  M 
tbe  pncrft^  for  it  wifi  be  maintenance  in  A.  to  do  it,  and  the  law 
(where  the  words  are  general)  will  fo  marfhal  them,  that  he  ought 
to  do  it  for  whom  it  is  mofl  proper*    Trin.  7  Car.  B.  R.  betweea 
Davis  and  Ridgeway  adjudged  upon  a  demurrer.] 
FIteh.  Pttt.     [32,  If  the  condition  of  d\e  obligation  be,  that  the  pr eat  heU  efMU* 
pi.  S7.  dvf  denball  Jball  be  carried  to  the  boufe^tbe  obligor^  in  fri  at  tbe  cotls  of 
B  ^con7    '*'  ^"^^  of  MildenhaU^  and  there  mail  be  weighed^  and  put  in  ihefre 
^Mtp*.  ^a,  i^  prarfentifi  bominum  do  Mildenball^  and  then  tbe  obligor  fbiiJl  thereof 

5  matt 
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make  a  tenor^  to  agree  in  iono  andfino  to  thi  other  betts  ofMildenhall\ ,  |,„  ^  ^^  ^. 
in  this  cafe  the  obligor  ought  to  iveigb  and  put  it  in  the  fire ;  for  he  3.  so.  and 
ought  to  do  it  to  whofe  occupation  it  properly  belongs  to  do  it;  which  *.P-a«ord- 
is  the  defendant,  who  ought  to  make  the  bell,    9  Ed.  4.  3.  b.  ]         JJgjf,;  j^  ^^ 

not  put  in 
certain  who  ought  to  make  the  thing,  then  it  fhall  be  intended  that  he  who  has  the  beft  Ikill  in  it 
ihall  make  ity  to  whoH:  occupation  it  beinng«,  which  is  the  bell-founder,  which  is  the  defendant  And 
per  Choke,  becaufc  it  i>  that  It  fliall  be  weighed  in  pnefencia  hominum  de  M.  therefore  tiio  i^en  of  M. 
fliall  weigh  it.  Per  Ncdham  and  Figoc,  the  defendant  is  not  bound  to  mikc  the  bell  till  it  tie 
writhed,  and  the  plaintiff  has  as  good  ikill  to  weigh  it  as  the  defendant,  and  he  that  would  have  the 
advantage  of  the  obligation  ihal!  hiake  it  in  his  own  difpatch  ;  and  Danby  J.  was  againft  the  «^ef<'n- 
daTit.  ■  So  Where  a  Ih4n  is  bound  to  a  faylor^  that  if  he  hrings  '^  eUs  of  c/itb  which  fiall  he  jbapcJ^ 
and  chat  if  he  makes  him  a  coat  of  it|  that  tkea  he  (hall  pay  to  him  ic  s.  there  the  taylor  ihall  ihape 
the  ck>thy  per  Jenney,  which  Choke,  Lictletooy  and  Moile,  J.  agreed.    Ibid. 

[33.  If  A.  binds  himfelf  to  B,  to  deliver  to  B,  a  certain  quantity  r'*^^^^-*"^ 

of  hopSj  well  pic^d  and  conditioned^  and  that  B.Jhallhave  the  choice  of  ^****  ^^^' 
thefe  hopSy  out  of  204  bags  of  hops  of  J,  of  his  own  growth.     In  this  '-^'v**-' 
cafe  B.  ought  to  do  the  firft  adlj  fcilicet^  he  ought  to  require  A.  to  *  ^'^'  74» 
Jhfw  him  to  view  his  204  bags^  cut  of  which  B,Jhall  havje  his  eleSlion ;  s.'c!thc 
for  othcrwlfc  B.  cannot  make  any  elcftion  without  view  of  the  204  court 
bags  which  are  in  the  cuftody  of  A.  himfelf,  and  A.  cannot  deliver  Wrongly  In* 
them  before  eleSlion.     Tr.    14  Car*  B.  R.  between  *- Brooke  '^«'^  B."o*iicht*to 
ioot&fy  plaintifFsj  and   JF^odwardj   defendant,    per  Curiam,  upon  do  the  firil 
demurrer,  but  judgment  given  againft  the  plaintift  for  a  fault  in  his  ^^»  ^'""  '** 
declaration.     Mich.  15  Car*  B.  R.  between  the  fame  parties,  in  a^*^^*^^^'. 
new  a(ftion  brought  upon  the  fame  deed,  and  thereupon  a  demurrer^  bags,  and 
and  the  court  of  the  fame  opinion,  but  the  demurrer  waved  by  con-  »<ivifed  tha 
fcnt,  and  iffue  taken.     Intratur  Tr.  15  Car.  Rotul.  434.]  w*v!l the'"* 

demurrer 
and  plead  dc  novo,  which  they  did.— —In  confiderat'on  of  the  goods  of  the  value  of  40 1.  delivered 
by  P.  to  C.  the  defendant  C,  pram*fed  f.  tie/in>er  to  P.  jo  many  pip<i  of  jack  ^  then  fying  in  the  cellar  of 
y»Sm  in  Lord^'ti^  ai  Jhould  he  cf  value  c/*thc  f.iid  goods />rr  pr^fatum  V»  quersr.tem  eligena"  and  a'ver'^ 
red  tifat  at  Norwcb  te  required  the  defendant  deiiherare  vinum  pr:edl€l'  tothcplaincifi'ad  eligendum 
fo  many  pip.'s  as  ihnuld  be  of  the  viluc  of  the  fjid  g  10J5,  dec.  It  was  admitted  that  a  reqaeil  uught  Co 
be  made,  and  itzfoived  that  the  rcqueit  was  well  nude  ;  ior  the  plaintiff  mud  make  it  when  he  can 
incct  with  the  defendunt,  and  tlicreup'>n  the  d^-fndant  ouglt  to  appunt  a  rtaj^i'ahlc  limfftiben  he 
will  he  ready  to  go  vitb  the  p/ainfffio  the  cellar  to  make  his  cle^ion,  and  that  lite  ic<|ueil  was  well 
af  to  l\\c  manner,  for  he  hus  performed  he  agreement  dire<SlIy,  which  wa$  to  deliver  tham  tot'ie  plain* 
tift'to  be  chofeiiy  and  is  all  ona  as  requiring  him  to  perform  his  promife,  which  m\x{\  be  by  (hewing 
■Che  plaintiff  the  wine  Id  his  cellar,  that  he  might  make  hit  clioice,  which  m\x^\  be  by  Calling  the  wine 
befire  he  ncvd  make  his  cIcAion  \  and  upon  good  di-bate,  the  plaintilf  h  id  his  judgment.  Allen.  2  5* 
Tri«.  25  Car.  B.  R.  Parmcntcr  v.  Crcfic  y  Sty.  49.  8.  C.  fays,  tie  court  held  that  a  fj^cial  ro- 

eiicft  ought  to  he  m;ide  to  delivci  the  wines,  becaufc  it  is  upon  a  coacra^,  and  that  aftetwards  judg<* 
ment  w^s  given  quod  <juerans  mi  capiat  per  fiilUm. 

[34.  If  a  man  covenants  to  make  further  affurance  at  all  time  and 
timcif  at  the  charge  of  the  covenantee^  and  die  covenantee  demands  a 
fine  after  for  further  alTurance,  the  covenantor  is  not  bound  to  levy 
it,  if  he  drxrs  nut  appoint  a  certain  day  when  he  will  have  it  IcvyccL 
H.  37  £1.  B.  per  Curiam.] 

[35.  If  a  man  promiies  to  make  fuch  affurance  offuch  lands  as  he  Cro.E.4(55. 
hath  by  copy  to  another,  before  fuch  a  day  as  his  council  l^of^^^Jhall^^^^^^^/^^ 
advife't  if  /«  tenders  an  affurance  to  him  without  any  advice  of  l/n  aujudgt^ tfor 
counfely  yet  he  who  made  the  promife  is  bound  to  feal"  it,  otherwife  ^J^^pii  atirf; 
he  hath  forfeited  the  airumpfit.  P.  38.  El.  B.  R.  between  Qijton  [^^  '^^^-^^'^ 
and  Gibbon  adjudged,  j  fd  iv  gnly 


far  the  ftrcngtheoing  of  hit  tfluraBce,  and  if  the  pUintifF  at  his  own  penl  will  inquire  ^flt  himlefil 
the  defendant  ought  to  do  it  ai  he  reqoires,  and  judgment  accordingly.  See  (P.  a]  fupra^  pi*  31* 

Moor  ▼•  RolWdl  e  contra,  and  the  notu  there. 

[i6.  In  an  adion  upon  an  ailumpnt,  if  the  plaindiF  deckrot, 
that  whereas  hey  at  the  requeft  of  the  defendantj  hid  delivered  to  the 
defendant /§  much  M  lay^metaly  te  be  artifictallf  made  by  the  defew 
dant  into  pewter  veJfeUy  capiendo  inde  of  the  plaintiff  tantum  quan^ 
turn  fir  his  labour  ne  JhaUreaJonabfy  deferve  i  in  confideratione  inek 
the  defendant  after,  fcilicet,  the  fame  clay,  ajfumed  to  deliver  te  the 
faid  plaintiffs  laj^metal  artificially  made  iniopewter^  when  hefiould 
be  requejlea\  and  avers^  that  although  the  defendant  was  requefted 
Co  ddiver  the  (aid  old  lay-metal  nuuk  into  pewter  veflels,  ]ret  he  had 
not  delivered  it,  &c.  and  the  defendant  pleads  non  affiunpillt,  and  it 
is  found  for  the  plaindiF.    Though  it  is  not  averred^  that  he  ten» 
dered  to  the  defendant  fo  much  as  he  deferved  for  the  making  thererf 
into  pewter  vejfelsy  yet  the  delaration  is  good^  for  this  is  not  a  pre-^ 
cedent  condition  ^  but  the  words  capiendo  proindcj  &c.  is  but  tojhew 
the  contra^  between  them,  upon  which  he  may  have  an  a£tion  of 
[  276  ]  debt,  though  the  defendant  may  retain  the  goods  till  he  had  paid  as 
much  as  he  deferves,  and  that  he  was  ready  to  deliver  it  upon  pay- 
ment thereof;  for  this  ought  to  come  properly  of  his  part,  in  as 
tnuch  as  it  does  not  lie  in  die  conufance  of  the  plaintifFhow  much 
he  deferves,  without  (hewipg  thereof  by  the  defendant ;  and  alfb  it 
Is  s^  the  dedion  of  the  defendant,  either  to  bring  his  a£tion  for 
what  he  deferves,  or  retain  the  goods  dll  payment,  and  therefore  it 
ought  to  come  of  his  part ;  and  here  the  defendant  does  not  rely 
upon  it,  but  pleads  non  afTumpftt.   P.  1649.  between  Brocklefby  and 
Brocklejby  adjudged  in  B.  R.  in  a  writ  of  error  upon  fuch  a  judg- 
ment in  banco,  and  the  judgment  affirmed  accordingly.    Intratur 
Mich.  20  Car.  Rot.  73.  J 
fci©.  C.xT«      f  37'  ^^  ^'  covenants  with  B.  tofurrender  a  copyhold^  which  he  hath 
I>1  a3.Mich.  for  life,  to  the  ufe  of  B.  who  hath  the  reverjicn  thereof  upon  requefl 
5Car.B»R.  made  by  B.  to  J,  and  after  B,  tenders  to  A.  a  letter  of  attorney  m 
huts'p!     w"^'"g>  by  which  he  gives  power  to  two  attorneys  to furrender  for  him^ 
d^  net'     ttt  the  next  court  of  the  manor^  to  the  ufe  of  B.  suid  this  courfe  is  war- 
dsariy  ap-   rantable  by  the  cuftom  of  the  manor.    In  this  cafe,  upon  this  ten- 
.    ^"■"^'**^  der  and  requeft  to  feal,  A.  is  ♦  not  bound  to  feal  the  letter  of  at- 
•  FoL^67.  ii^ney,  nor  to  furrender  in  court  or  otherways ;  for  A.  hath  taken 
^^j[^[^^^  upon  him  to  furrender  upon  requeft  ^  fb  that  it  is  at  the  eldXon  of 
Ibid!  ft99«   A.  whether  he  will  furrender  in  court  or  bv  letter  of  attorney,  or 
300.  pUi.   any  other  ways  that  he  may;  and  this  eledUon  cannot  be  taken 
foir^d'lhat  '^^^y  by  B*  ^^  therefore  when  B.  does  not  require  him  to  furren- 
thr  coU'     der,  but  only  to  feal  a  letter  of  attorney,  this  is  a  void  requ^,  and 
naatbeiAg  ^  no  requeft,  and  therefore  B.  [jf.]  is  not  bound  to  feal  the  letter  of 
f!rwndCT*on  ^^'^"•0'>  ''^'"  tofurrender  in  court^  or  otberwifcj  upon  this  requeft 
requcft^A.  Pafch.  Q  Car.  B.  R.  between  Sinus  and  IValkery  plaindfis,  and 
is  not  bound  Danu  Stttithy  defendant,  adjudged  upon  a  demurrer.    Intratur  Hill* 

i™f  at-  *•  ^^*  ^^^  ^  ^^l  ^f  *^  w^d  for  die  defendant.] 

toriiC)  to 

n  aice.  a  furrender,  and  fo  the  breach  is  not  affigned  according  to  the  corcnanti  and  Hooght  to  be  an  ex- 

frti^  leil'iUk  to  make  a  funrcader  and  not  an  impUed  oae^  andjudgmuic  accwdingl|  for  the  ^dfendant 
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f 
Aj/t»M.iu.|o.  ii8y  119*  pL  8.  S.  C.  but  S.  P.  does  not  fully  i^pcar.— n-^IbU.  )T4«  )i  {•  pL  i.  S.  C. 
lad  3  juJfaces  (tUeatt  the  Ch.  J.)  heM  that  the  nqjoeft  to  furraider  by  letter  of  attorney  it  no  nqueft 
tt  alU  and  thutfort  the  4eieadant  «vai  not  bound  to  do  it  fo  or  any  other  way  ¥dth  a  new  and  better 
It^aaft.     i  muGodU  445.  pt*  513.  Tna«8  Car.  8.  C.  a4ioaMtiir. 

[38,  It  A.  and  B.  affiimi  mi  U  iht  ether  to  perform  the  award  ofMn.  io8. 
y.  who  awards  thatAfiallpay  to  A  8/.  8s.  or  jf.  and  all  cofts  that  ^^^\ 
&  ex^mjfet  inbf  eirca  profecutionem  cujujdam  placiti  tranfgreffionis  car.  *c.  b. 
inter  ipfos  A.  ii  B.  pendent'  prout  per  not  am  attornati  predict  S.  op*  i>ewel  v. 
parrerent^  ad  libitum  ipjius  A.    In  this  cafe^  B.  is  not  bound  to  Mafon,s.p. 
tender  a  note  of  his  attorney  to  A.  of  the  cofts  that  he  hath  ei^nd-  to  be^!c. 
ed  in  it)  without  requeft  made  bv  A.  to  do  it,  becaufe  A*  hath  Ted  adjorna* 
eie£Hon  to  pay  one  or  the  other,  fcilicet)  the  8 1,  which  is  certain,  ^^*  becaufe 
or  the  3  K  and  cofts  of  fuit,  which  are  uncertain;  and  B.  does  not  wunot pi«K 
know  whether  he  will  pay  the  one  or  the  other,  and  therefore  A.  fent  in 
ought  to  do  the  firft  aB^fcilicet^  to  pay  the  8  /.  or  requeft  B.  to  give  JJ?[^"T" 
him  a  note  from  bis  attorney  of  the  cofts  ^  and  if  B.  refufes  Jto  deliver  pi.*  jil.  * 
it,  Ak  is  excufed*    HilL  17  Car.  B.  between  Pollen  and  Kingefmeal  Su  c.  ^. 
adjudged  per  totam  Curiam,^this  being  moved  in  arreft  of  judg- J"^8e<i  per 
ment;  but  form  of  the  judges  gSLve  another  reafon,  fcilicet,  becaufe  ^'t^* 
diey  conceived  that  the  attorney  ofB*  ought  by  this  award  to  give  the  pialntifF 
note^  and  he  is  aftranger^  and  therefore  it  need  not  be  (hewed  be*  ^^^  ^^ 
fore  requeft  made.    Intratur  Hill.  16  Car.  B.  Rot.  1483.J  ^^^ 

that  up<A  * 
Cbefit  Sfftrncett  lirft  *a>htre  thi  iefindant  it  to  dt  sJSngit  sff  onhf^  and  where  he  hath  t/effhm  of  % 
th'mgs  Udo**  adly.  The  ad  difHerenc?  ftood  upon  this»  that  no  notice  b  to  be  given,  or  tender  mad^ 
of  a  thing  which  lies  not  in  the  power  or  proper  conufance  of  the  plaintifi^  fo  as  the  difference  ^ndn 
^b€re  it  is  m  thing  wbicb  l'te»  in  the  conufanct  cf  the  pimntljfand  wbert  m»tf  and  tJterefore  where  the 
«wvd  was  that  the  defendant  ihould  pay  to  the  plaintiif  8 1.  or  3I.  and  cofts  of  fuit^  at  diould  appear 
by  a  note  under  the  att.tmey*s  hand  of  the  plaintiff',  it  wai  reiblved  in  that  cafe,  that  altho*  the  attor* 
ney  be  in  fome  refped  as  a  fenrant  to  his  maftcr,  yet  to  this  purpofe  he  is  a  meer  ftninger,  and  tnere« 
fore  the  plaintiff' was  not  bound  to  make  any  tender  of  that  note,  but  the  defendant  ought  to  have  gone; 
to  the  pUintiff'^s  attorney,  and  required  a  note  of  him  of  the  cofts  of  fuit,  fo  as  he  might  have  made 
hia  ele^ion  j  but  they  all  agreed  that  where  it  is  a  thing  which  lies  in  the  knowledge  of  the  plainti^ 
that  there  he  ooght  to  have  made  a  tender  o.*  given  notice,  but  in  this  cafe  it  licth  not  in  the  know* 
ledge  of  the  plaintiff*,  and  he  cannot  compel  the  attorney  to  make  it,  wherefore  it  was  refolved  that  the 
pUindff  ihould  have  judgmentt 
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[39.  IfA.  be  bound  in  an  obligation  to  (X  of  which  the  condition  ^  ^    .^ 
is,  that  A.  /hall pay  to  B.  all  fuch  money^  as  by  a  true  and jtftifiable ^'^^^^^^^ 
billy  under  the  hand  of  the  attorney  ofB.  fhaH  appear  before  difburfedViX^*  %  wl 
by  B.  or  bis  attorney y  or  any  ofthemy  or  by  any  of  their  means  or  ^P-^^J^l  * 
fointment  upon  fuch  a  dayy  in  fuch  a  c^r(aih  fum,  between,  &c.     in  ^^^f  pit' 
an  aftion  upon  this  obligation,  if  B.  ajftgnsfor  a  breachy  that  24  x.  manv.Bid^ 

^^^ .^ '-    -5    '  .*'^  notpayy  this  is  a  good  i-J^^^^^^ 

hresvch,  without  alleging  that  A»  had  notice  thereof  or  that  the  bilUhtmA coa< 
of  the  attorney  was  fl)ewed  to  hinty  and  though  it  was  exprefl^  al- *«»««*'• 
Icged  by  A.  that  no  fuch  bill  was  tendred  to  him,  by  which  it  *p-^!f;]IJ* 
peared  what  fum  was  dift)urfed  \  becaufe  the  attorney  was  aftrangeryf^aU^fptat 
of  which  A.  ought  to  take  notice  at  his  peril.    Hill.  15  Car.  B.  *]^j^^ 
Kot.  432.  between  Dewell  and  ffllmoty  adjudged  upon  demurrer.]  ',5^/^,'^. 

nfy  in  pro* 
leoBtiog  the  defendant,  at  the  plaintiff^!  fuit  $  the  defendant  pleaded,  that  It  did  not  appear  what  was 
due  lo  the  attorney,  &c.  the  plaintiff' replied,  that  9L  was  dne,  of  whkh  the  defbidant  had  notice,  hue 
BQC  pay  it;  the  defciidaat  re-JQiAcd>  that  it  did  not  appeal  vha^  wa|  die, *c,  aad  travtrled  th« 

X  a  ftotiis 


*;  a  true  andjuftifiable  bill  under  the  band  tfj.  S.  the  attorney  of  B.  ^j^^^ 
appeared  before  to  be  dijburfedy  which  A.  did  not  payy  this  is  a  good^^^^" 


^^ 


vf7  ConUitiort* 

notice  (  and  u|)on  demurrer  tT)c  {^iintlfFhatl  judgment^  becattfe  tht  attorn^  «tff  mfr§ngtr  Co  tKe  ac^ 
Cion,  ami  the  defendant  ought  to  take  notice  at  hts  peril,  what  wat  due  to  the  attorney ;  *cis  tfue 
where  the  matter  falls  under  the  cognitance  »f  the  piaintiff'  himfelfi  he  ought  ia  fuch  cafie  to  give  the 
defendant  notice. 

40,  In  cafe  of  an  obligation^  whtre  tbefuhjeif  matter  rftb  notice 
ie  fecrety  and  ex  parte  the  plaintifi)  notice  is  neceflary;  Jenk.  311. 
pL  92* 

41.  Covenant*    The  cafe  was,  A.  covenanted  with  B.  to  make 
fucb  ajfuremee  as  hit  CQutifel  Jhbuld  advife  \  the  court  held  clearly  that 

B.  muft  give  notice  of  the  afTurancc,  for  otherwife  A.  does  not 
know  his  counfel,  or  their  advice.  Cro.  £.  9.  pi.  i*  Mich.  24  and 
25  EUe.  C.  B.  Bennet's  cafe* 
Cro. B.  ^17.  42*  In  debt  on  bond  to  perform  covenants,  whereof  one  was  t§ 
pt.4i.  HmU  afjureto  the  obligee  and  bis  vjlfe^  lands  before  Juch  a  day^  at  the  cojts 
lint  V.  Can-  ^  /^^  obligee  \  but  no  requeft  of  any  part  iuas  mentioned  in  the  cove- 
artjudged.— ''^"'^  adjudged  the  obligor  having  ele£bion  what  manner  of  aflur- 
c)^.  157.  ance  he  would  make,  ought  firn  to  give  the  obligee  notice,  that 
S.  c.  but  lie  would  make  fuch  a  particular  aflurance,  and  then  the  obligee  is 
TadSr.   «o  fuppiv  the  cofts.    Mo.  454.  pi.  622.  Trin-  38  Eiiz.  HoUins  v. 

eH ;  hut      Connard. 
Wiimflcy 

fiiU'tfiatthe  charge  ought  to  t>rejede  the  a^urance,  but  he  ihould  (ii(l  declare  what  manner  of  afliir* 
ance  fhould  be  nude;  and  Bcaumond  of  the  fame  op'inion.  ■  Mo.  457>  pK  631.  S.  C.  adjudged 
^tr  the  plaintifT)  hot  it  was  held  by  the  whole  court,  that  if  the  affurance  had  been  exptefs*d  in  the 
tovrnant,  via.  that  he  fhould  levy  a  fine,  or  mnice  a  ^flTmrnt,  at  the  cofts  of  the  covenantee  befort 
fuch  a  daj'i  there  the  covenantee  ought  to  tender  the  cofts.—  5  Rep.  Ji.  b.  HaUiiig*t  cafe.  S  C. 
adjudged ;  and  it  was  faid  that  it  was  all  one  when  the  covenant  was  general,  and  when  it  was  parti- 
CuUr;  as,  if  it  was  to  make  a  fruftinrnt,  the  cm'enantor  ought  to  do  the  iiril  afif  vis.  to  Ihew  what 

manner  of  feoffment  he  would  m.ikej  whether  by  indenture  or  deed  p*ll,  Ac.— D.  371.  a.  pi.  i. 

Marg.  cites  Mich.  38  Sc  39  Elic.  C.  B.  the  S  P.— ^S.  C<  cited  by  Anderfon,  as  aiijodged  35  Sc  36 
Elia.  And.  300.  pi.  309  in  cafe  of  Frank  v.  Fofter^in  which  cafe  S.  P.  was  agreed  accocdingly. 
Trin.  34  Elia.  and  fome  inclined  that  the  covenantor  ought  to  give*  notice  alfo  of  the  cofts  and  charges 
vhich  ought  to  be  paid  or  tendred  bi-fore  the  fealing  and  delivety  tbetvof^  or  other  thing  done  by  the 
defendant. -&—^k  C.  of  Frank  v.  Foftcr,  citeJ  as  adjudged  accuidinglyi  which  GlanvUl  affinaed,  he 
heing  of  c>  unfel  therein.    Cro .  £i  j  1 7 .  pi .  42 • 

'jNuy.  III.        ^2-  Covenant  to  ajfure  fiich  cotyhold  land  to  the  plaintiffs  If  be 

M^ffla.  **   fiO'^ricd  with  his  daughter^  and  alleged  that  he  rite  if  legifhne  ef 

s.  c.  but   poufed  ihc  daughter  of  the  defendant}  it  is  fufficient  for  the  plainti/F 

s:  p.  dues    to  allege,  licet  fa^pius  tcquifitus,  without  giving  notice  of  the  mar- 

aot  appear,  jjage,  for  he  at  his  peril  ought  to  take  notice  thereof;  judgment 

for  the  plaintiff.     Cro*  J.  I02.  pL  35.  Mich,  3  Jac.  B.  R.  Fletcher 

v.  Pinfct. 

9.  C.  cited       ^.  In  Cafe  the  plaintiff  declared,  that  there  being  a  difference 

%  bid.  115.   i^i^^jf^n  him  and  the  defendant^  concerning  how  much  rent  be  ought  to 

pay\  the  defendant  tromifed^  that  If  J.  S\  would  fay  that  thd  rent 

rcfervcd  was  6  /.  then  he  would  pay  double  that  Jum^  and  that  the 

faid  J.  S.  did  affirm  the  rent  to  ie  6  /.     After  verdid,  upon  non 

aiTumpfit,  it  was  mov'd  in  arreft  of  judgment,  hecaufe  the  plaintiff 

did  not  allege  that  he.  had  given  notice  to  the  defendant^  but  onfv 

that  J.  S.  did  affirm  that  the  rent  referved  was  6 1,  but  adjudged 

for  the  plaintift'5  for  the  defendant  is  to  take  notice  of  what  J.  S. 

Ihould  affirm,  and  fo  the  declaration  good  without  alleging  any 

Hpctoe  give»f    a  fiulft#  14J.  Mich.  Xi  Jac.  Child  v.  Horden,    ^ 

45    A.  at 


but 
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4.5.  A  .at  B's  requefty  demifcd  ahoufe  to  J.  for  a  year,  rendring 
•  50  s.  quartertyi  and  B.  promifed,  that  if  J.  did  not  pay  the  rent  be 
wouU ;  notice  need  not  be  given  of  the  non-payment,  but  B.  at  his 
peri],  mud  take  notice  of  the  nQn*-payment,  and  pay  the  rent }  for 
otfaerwife  the  promife  is  broken ;  and  fo  a  judgment  in  B.  R.  was 
affirmed  in  the  Exchequer-chamber.  Cro.  J.  684.  pL  2.  Hill.  2X 
Jac.  Brookbank  v.  Taylor. 

46.  The  teftator  made  a  leafe  of  lands  for  years^  rendring  rent,  Jo.^'^.pUz, 
and  devifed  the  reverfmn  to  T,  infeey  and  by  his  will  declared^  /^^^Trahe:.rnc 
his  intentim  was^  Lis  executors Jhould have  the  reverfion  during  the^^^^^^^'^^^ 
termf  upon  condition  that  they  give  bgnd  to  the  faid  T.  within  Jix  hut  s/p^ 
months  after  his  dccenfe^  by  the  advice  of  the  overfeers  of  his  faid  will^^^^^^*?* 
to  pay  him  34  /.  per  annum  during  the  faid  term.     The  executors  j*^"oiij<7. , 
within  3  months  Jhewed  the  will  to  the  overfeers ^  but  they  advifed  no -^^i,  Ttx* 
bondj  nor  was  any  given  by  the  executors^  nor  any  rent  paidy  though  ^'-  ^'**- 
requiredby  the  plaintiff.     Adjudged  this  was  a  condition  by  which  5*^*2^*^6 
the  term  was  vefted  in  the  executors,  but  it  was  in  T;  till  thes.  p!d< 
condition  was  performed,  which  not  being  done,  he  in  reverfion  not  appear. 
(hall  have  the  rent.     Win.  69.  Hill.  21  Jac.  C.  B.  Treherne  v.^r"c"?.''' 
Ciaybrook^.  and  s.  p, 

iippcars,  byt  nothing  faid  to  lt« 

47.  Leffee  for  ytSiX%  covcixzniQ^  to  find  neceffiiry  provifion  for  the 
Jlewardy  and  the  (ordy  and  his  fervant^  and  horfeSy  at  all  titms  when 

he  ftjould  hold  courts  there.  Per  Dodcridge,  the  leiTee  fhall  take  no- 
tice when  the  courts  are  to  be  holdeni  and  no  perfonal  notice  need  be 
given  y  for  a  general  notice  is  given  him,  as  by  the  proclamation 
at  the  court.  Palm*  532^.  PaTcb.  4  Car.  B.  R«  the  bilhop.of  Ro- 
chcflcr  V.  Young. 

48.  A  promife  was  to  pay  fo  much  money  at  the  full  age  of  an  in^ 
fant  \  it  was  held,  tliat  notice  need  not  be  given  of  his  attaining  his 
full  age,  becaufc  it  is  as  notorious  to  the  one  as  to  the  other.  Hard* 
42.  Arg,  cites  Pafch,  23  Car.  B.  R.  Page  v«  Barnes. 

49t  In  debt  upon  an  obligation  to  pay  fo  much  money  upon  the 
return  offuih  a  JlAp  from  jeay  notice  of  (he  return  need  not  be 
given  \  but  where  a  thing  lies  more  properly  in  the  conufance  of 
the  plaintift'  than  of  the  defendant,  there  notice  fliall  be  given)  as  in 
the  cafes  that  have  been  cited  by  the  adverfc  party,  viz,  to  give  tije 
plaint  iff  fo  nmch  for  a  commodity  as  any  other  had  before  that  time  f  270  1 
given  htm  for  the  likcy  or  to  give  fo  much  for  every  cloth  the  plaintiff 
jhould  buy  J  or  to  pay  the  plaintiff  what  damages  he  hadfufiained  by  a 
battery^  or  to  pay  the  plaintiff^  s  cojU  offuit*  Hard,  42  cites  Trin, 
J13  Car.  B.  R.  Bear  v.  Choldwich. 

50.  AiTumpfitj&c.  topay  the  plaintiff  %s.  a-^piece  for  every  piece  of  ^W-ty  S. 
cUth  be  Jhould  buy  for  the  defendant^  and  declares  jor  fo  much  money  ^'  '^•'j^'^  '^» 
duey  andjhewed  a  requeft.    After  verdi£t  it  was  moved,  that  bo  had  pu^ntirf 
not  alleged  that  he  gave  notice  to  the  defendant  bow  many  f  laths  be  had  avrntd, 
bought  for  him ;  to  which  it  was  anfwered,  that  they  were  bought  *^^^  *^f  *'^^ 
for  the  defendant  himfelf,  and  he  may  takcnotice  of  the  numt)cr  pSi^Jjcs  tir'^ 
without  any  notice  given  him  ;*  and  that  the  requeft  fetibrtb,  fbrtSe  dcftn^ 
the  payment  implies  a  notice ;  butt  Roll  faid,  that  the  rcqucit  does  "l'^*^''^,  ;-^f 


tbr  vv  !iii  h 


not  imply  a  notice,  and  that  fo  is  Twift's  caicj  and  Urfidcs,  n;^c  ^^  ^ J^^^ 
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]^^^  ,ol^  MdtU0  0Ught  n9H9  hikf  inMUation^  hut  muft  hi  avirr*d  artainfyi 
«fid  aUeged  fed  idjonuitur.  Sty.  53.  Mich.  13  Car.  &.  R.  Tanner  v.  Law- 
■  fpeeiii«.rencc4 

queftoftbe 

so  1.  to  be  pud  by  the  defendant  aceorfing  to  his  promife  j  and  that  after  verdiA  it  wa«  moved,  that 
the  plaintiflr  had  not  averred  he  bad  giien  the  defendant  notice  bow  many  pleoet  he  bought  for  him  } 
refolved  that  notice  la  neceflary,  and  not  fuppofed  by  the  fpecial  requeft  {  for  the  defendant  cannot  tell 
that  fo  mvch  it  doe  at  the  plaintiff  requirei)  mileft  he  had  notice  how  much  lie  bought  for  him  }  aiid 
judgment  againft  the  plaintilK 

AU.68.S.C.      51.  A.  covenanted  iofumndir  to  B.  eopjh^U  kni  mton  requifti 

a^ndgedy     affignuig  a  hreacb^  that  he  did  notfumnder  it  into  the  bands  if  two 

waafore-    tenants  efibe  manor  is  not  fufficient ;  for  he  may  furrender  it  into 

Ibtved  in      the  hands  of  the  lord,  or  in  court,  and  the  furrenderinginto  the 

B.R.Pafch.  hands  of  two  tenants  is  onfy  a  particular  way.    Sty«  107.  Trin,  24 

J^'^f'*    Car.  B.  R.  Freeborn  v.  Purchafe. 

tlspiT.tbt 

lady  gmith«       'And  Sly.  107.  cites  9  Car*  Slma  t«  Walker  accordingly* 

• 

52.  L.  promifed  J.  the  plaintiff,  to  enter  into  a  juJ^ment  to  hm 

for  Jo  much  money  as  H.  owed  the  plaintiffs  if  he  would  take  common 

bait  of  defendant  in  cafe  H.Jbould  die  before  Mich.     After  verdid  it 

was  moved,  that  i(  did  n9t  appear  that  the  plaintiff  gave  notice  to  the 

defendant  how  much  was  due  from  H^    But  Roll  Ch«  J«  iaid,  that 

notice  was  not  neceflary ;  for  defendant,  at  the  time  of  die  aflump- 

fit,  had  taken  upon  himfelf  to  know  it,  but  if  it  was  neceflary,  be 

might  have  gone  to  H.  to  tell  him,  and  fo  it  (hall  be  intendea  diat 

he  both  knew  it  himfelf,  and  alfo  might  have  known  it  by  others  9 

and  Nkholas  and  Afk  were  of  the  fame  opinion,  but  Jerman 

doubted;  and  judgment  pro  Quer*  Nifi.    Sty.  184.  Mich.  1649. 

Johns  V.  Levilton, 

Vent.  6.         53.  A.  the  defendant  promifed  B,  the  plaintiff,  that  if  foe  mar^ 

dtea  S.  C.    fied  with  the  confent  of  C.  he  would  fettle  Juch  a  farm  on  her  for  the 

of  noticx!^  advancement  of  ner  marriage*    B.  ma:rried,  and  for  not  fettling  die 

A.  promifed  &rm  B.  and  her  baron  brought  adion  furcafe.    After  a  veraid, 

B.thepUin-  and  i'300  i.  dkmages,  it  was  moved  in  arreft,  that  the  plaintiffs  had 

^^^*j'^  not  given  the  defendant  notice  of  the  confent  of  C.  but  where  one 

marry  M.    may  take  notice  as  well  as  the  other,  no  notice  need  be  alleged, 

the  defen-    ano  judgment  was  given  per  tot.  Cur.  for  the  plaintiff.   2  Sid.  Z15, 

«iS',  he*     "*•  ^^^^'  *^5^-  ^-  ^'  SP''*^  v-  -'^S*^- 

vrould  give 

3.  50  \m  in  affnmpfit  ^  the  50 1.  Exception  waa  taken  becaofe  the  plaintiff  had  not  declared^  that  be 
gave  the  deienoant  notice  of  the  marriage ;  but  the  Ch.  J.  faid  it  had  been  adjudged,  that  where  the 
plaintiff  it  upon  marriage  of  the  defeodanf'f  daughter  to  have  xo  1.  that  the  a^oii  lies  without  notice, 
and  he  thought  there  was  no  diffisrence  as  to  this  between  a  daughter  and  this  caie  of  a  nioce^  where- 
Ibte,  &p.    Sid.  36*  pL4*  Patch.  1 3  Car.  a.  C.  B.  Brown  v.  Stephens. 

AU*  9*  54-  ^^^  defendant  took  the  plaintifF^s  fon  to  be  his  clerk,  and 

^*^^*boi  covenanted /^  fiv/ ii/w  yt  much  for  every  quire  of  paper  he  foould 
V.  P.  doa  write^  and  for  non-payment  the  plaintiflF  brought  his  TBXcm^witbout 
aiot  aopear-  alleging  notice^  and  refolved  to  be  good ;  for  each  of  diem  may  take 
\  280  ]  jiotkt  bow  many  quires  of  paper  are  written,  it  being  to  be  done  by 

a  third  perfon.    2  Sid.  115.  cites  it  as  the  cafe  of  Needier  v.  Kels, 

[aliasGueft.] 

5  55,  Debt 


Contrition;  aSo 

55.  Debt  upon  a  bond  of  2CX)  L  condidoned  U  pay  100  L  m  ths  •  j]^  ^^^ 
lo/ift  iiapy  tf  January-i  upon  3  tmnths  wamlng*    The  defendant  (not)  it  not 
pleaded^  -tbat  the  plaintiff'  bad  •  [»•/]  ^iv^  3  months  warning.  *"?  *^^?"" 
Windham  J.  find,  that  although  it  had  been  to  pay  on  ^e  lotb  f^^  ^^  ^ 
January  after  the  date  of  the  obligation,  upon  diree  months  warnf  the  omiffion 
ing  by  the  obligee,  and  the  obligee  omits  the  warning,  yet  the  ^^^  P"'^- 
money  fhatl  not  be  )oft,  and  that  fo  it  had  been  refolved  m  the  time  ^f'si^^*. 
of  Roll  Ch«  J.  and  that  die  other  (hall  be  bound  to  pay  it  at  any  ftatesit/tbt 
three  monAs  warning.     AdjornatuTt    lUyni-  61,  Mich,  14  Cv-  ««n<J»f»»n 
?.  B.  R.  Lawfon  v.  Widicrington.  ^"^'^^ 

Mtbi  loti 
J^mutrj ;  «r  thrt9  ^ambt  carting.  The  ddbidant  pkaded  zBao  noo,  bocaufe  the  plaiotUFdid  not 
give  three  months  warning  next  after  the  feeling  the  obligation.  The  court  on  the  firft  motion  thought 
the  warning  ought  to  be  given  by  the  plainttfi>  becauTe  othenrifey  if  the  defendant  would  never  giv^ 
warning,  tLe  money  woul(|  never  be  paid }  «t  adjomatar.  But  upon  its  bdng  moved  again  they  held^ 
that  it  diaU  be  taken  that  the  ob|igor  is  to  pay  the  money  upon  th»  loth  January  next,  he  giving  dis 
plaintiflr  three  months  warning  theieof ;  for  the  words  ihail  be  taken  ftrongeft  againft  the  obligor,  and 
ordered  judgment  for  the  plaintiff  nifi.  i  K>b«  3^0.  pi.  86.  S.  C.  adjornatur.     Ibid.  415.  pi.  iai« 

S.  C.  adjudged  for  the  plaindff  nifi.r— Lutw.  409.  Pafch.  2,  Jac«  a.  Terry  v.  Wad«,  S«  P.  and  hM 
that  notice  ought  to  be  given  by  the  defendant. 

56^  In  covenant  to.  fnaie  a  Uafefor  lives^  the  defendant  pleads^ 
that  none  of  the  lives  were  named  by  the  plaintiff*^  to  which  the  plain- 
tiff  demurred ;  and  per  Cur.  judgment  for  the  defendant,  and  that 
the  plaindfFmuflrname  them.  3  Keb.  203,  pi.  66.  Trin.  25  Car, 
2.  fi.  R.  Twyford  v,  Buckley. 

57.  B,  ow*d  A.  30  /.  by  bond.  C  promifed  A.  that  if  he  would  de* 
liver  up  the  bond  he  would  pay  A,  the  30  /.  In  aflumpfit  A.  declared 
diat  be  delivered  up  the  bond  to  B,  whereof  Q  the  defendant  bad  no-* 
ticey  but  had  not  paid  the  30 1.  A.  had  a  verdidl,  and  the  courC 
held,  I  ft,  that  delivery  muft  be  intended  to  the  obligor,  for  that  is 
properly  a  delivering  up,  and  delivering  up  muft  be  conftrued  the 
moft  effedual  delivery,  which  is  fuch,  as  that  the  bond  may  be 
cancelled*  2dly,  There  needs  no  notice,  becaufe  the  defendant  C^ 
knew  who  to  rejort  tOy  and  the  difference  isy  where  a  perjon  is  named^ 
end  where  not.  2  Salk.  457.  pi,  2,  Pafch.  4  Ann«  B.  K».  Smith 
V.  Goff. 

58*  R,  agrees  to  deliver  to  the  plaintiff  Q  3^  bags  of  hops  at  Lon^ 
ebn^  on  or  before  the  yji  of  October.  It  was  objeded  that  the  pIair^-< 
tiff,  to  allege  a  proper  breach  of  this  agreement,  ought  to  /hew  at  • 
what  place  be  appointed  the  goods  to  be  delivered'^  fed  non  allocatur* 
Refolved,  ift.  That  where  a  fum  of  money  is  to  be  paid,  which  is 
zfum  in  grofsj  and  collateral  to  the  title  of  the  land^  the  feoffor  mufk 
tender  the  money  to  the  perfon  of  die  feoffee,  and  it  as  not  fufllciene 
to  tender  it  upon  the  land.  Centra^,  it  is  of  a  rent  that  ijfues  out  of 
land\  but  if  the  condition  of  a  bond  or  ferment  be  to  deuver  wheats 
or  other  ponderous  things^  the  obligor  or  feoffor  is  not  bound  to  carry 
tte  fiune  about,  and  feek  die  feoffee  or  obligee^  but  before  the  day 
he  muft  go  to  the  feoffee  or  obliMy  and  know  where  he  will  appoint  ta 
receive  it^  and  there  it  muft  be  delivered.  2diy,  That  R.  ought 
here  to  have  gone  to  C.  and  to  have  qflted  him  where  he  would  have 
the  goods  deliver edf  i.  e.  at  what  place  in  London,  and  as  C.  was  to 
name  the  placci  fo  R^  was  to  tell  the  time  Vfbfu  be  would  deliver 
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ibcfrtj  ^hat  C»  rtAght  be  ready  to  receive  them ;  fe  that  wi  hfls  the 
eleSfiim  »f  the  fTgce^  and  the  other  of  the  time%  the  doing  the  diing 
lies  on  the  oMlgor,  but  he  is  excufed  where  the  goods  are  ponder- 
ouS)  and  where  he  cannot  do  all)  he  mud  do  as  much  as  he  can  ; 
the  obligee  has  agreed  to  do  nothing.  Three  things  are  reptifiie^ 
jjfy  reque/Hng  a  place  fir  the  delivery.  TxUy^  A  place  appeinteJ* 
And  jdfyi  A  time^  becaufe  the  obligor  may  deliver  at  any  time* 
TuHgment  for  the  plaintiff*  Trjn.  a.  Geo.  B.  R*  ColweU  y,  Sk 
Ralph  Ratdiff. 


C  281  ]  (B.  d)     What  Thing  fhall  excufe  the  Performancp 

of  the  Thing,  [Condition.] 
Where  he  tjiat  is  to  have  the  Advantage  ought  to 

(io  tkefirft  A^y 
Where  before  Notice, 

r**-^^^-^  [x.  T  F  a  man  ajfumes  to  me,  in  coufuleratien  that  I  will  enter  inte 

•  F0I.46S.  an  obligation  to  y,  S.  for  his  debt^  tofave  me  Intrmlefs  frept 

\^,.^^m^j  allfuch  obligations  in  whjch  I  (hall  enter  to  J;  S,  for  his  debt  net  /x- 

cfeding  500  /.     If  I  enter  into  an  obligation  tid  J.  $•  i^ider  500 1,  be 

ought  to  favc  me  harmlefs  at  his  pttril,  without  any  notice  given  (o 

him  that  (*)  1  have  cfiiered  into  an  obligation,  becaufe  he  hath 

bound  hin)felf  to  it,    Hill,  14  Ja.  B.  £L,  bct\yeen  Gerrard  (ind  Payne 

adjudged.] 

fS.C. cited      ^2.  If  the  conditio!)  be,  that  he  Jhall pay  fo  mufh  a^  be  fiall  he 

^.-ZIb*.  fi^^  '"  arrear  before  fucb  auditor  as  the  obligee  Jhall  affign ;  when 

))cbt.  pi.      the  auditor  is  afligfied,  he  ought  to  take  notice  at  his  peril  how  much 

16S.  (169.)  jje  is  found  in  airearages,  and  perform  it,     +  |8  E.  4.  \%.  %^ 

cities    0»    Ca  —     «— ~  —  *^.^ 


•Br.  ^y  Reports,  13  Ja.  per  Coke,] 


Notice,  pi. 

33.  cites  S.  C— — — Roll.  Rep.  286.  in  pi.  %,  Hill.  2  3  Jac.  S.  P.  by  Hau^hton. 

t  Br.Dcttc,  [^  J,  So  if  the  condition  be  tojland  to  the  award  of  J,  S,  he  ought 
r!tesS?c  ^^  ^^^  notice  of  the  award  at  his  peril,  and  perform  it  if  18  £• 
.Vcc '     4.^8.  iH.  7.15.  Contra,  7  H,  8.  Kellowey  1 7  5.  J 

Tit.  Arbi- 

tremcnt,  (E.  a)  pi.  I4.  Cdlct  v,  Padwcll. 

[4.  If  the  condition  of  the  oUigatmn  ht  to  pay.  the  damages  that 

JhnU  be  recovered  by  J.  5.  againji  him  \  he  ought  to  take  notice  of 

the  fum  recovered  at  his  peril,  and  pay  it.     18  E.  4.  18.] 

s.  P.  by  [5.  If  a  man  promifes  another  to  pay  him  fo  much  at  the  marriage 

"  dd^^it"^'  tif  a Jlranger^  he  ought  to  take  notice  of  the  marriage  at  hfs  peril, 

conceflu-n    without  noticc  gjven.    My  Reports^  14  Ja.    fieresford  and  C^W- 

perCur.        TOufeA 

Roll.  Rep.  ^ 

434.  in  S.  C.     ■       See  (A.  d)  pi.  3.  4.  S.  P. 

Jo.  449.  pk      [6.  If  A.  be  indiSled  in  a  teetfor  incroachment  upon  die  highway, 

a  diffc'wnV  ^^  ^^^^  ^'  ^^^>  *^^  ^'  *"  ^^^^^  continues  the  incroachment^  and 

thereupoa 


ConDition;  281 

thereupon  an  order  is  made  for  leetj  that  B.  Jhall  reform  the  incroacb"  ^*"  p"" 
ment  h  a  day  upon  the  pain  ofi^o  J.  and  for  not  reforming  thereof,  the  pi^jj.'s"! 
lord^iht  leet  brings  ao  aclion  of  deit  for  the  401.  and  deejares  hzii^mit 
thereupon  as  before;  this  is  a  good  declaration)  without  alleging  that  9^^^'''^^' 
B.  bad  mtice  of  the  order  mpide ;  inafmych  as  be  is  within  the  jurif-  Tit.Nu^nt 
didion  of  jthe  leet,  he  ought  to  take  notice,  thereof  at  fais  peril.  (B)' pi.  4.  ' 
Mich.  II  Car.  B.  R.  between  Lee  and  Boothby^  adjudged  per  Cu-  ^*^'  .^»«^ 
riam,  this  being  Amoved  in  jjuxcft  of  judgment.    Intratur,  Tr.  1 1  ^tice'do^ 

Car.  ]R.0(.  ^002.]  not  appear. 

7.  Debt  upon  bon^  cpndltionM  tliat  the  obligor  Jhould  make  an  An.aA  «« 
ejlate  of  inheritance  to  the  ohligecj  Qtfuch  a  day  and  place '^  the  de-  s.  c.  ad. 
lendant  pleaded  tjkat  he  tvas  ready  at  the  day  andplace^  &c.  to  n>ake  i[»<*gM  for 
an  eftate  of  inheritance,  &c.     The  pl^intij' demurred,  becaufe  de-  ^t^p^l^ 
fcndant  *  had  not  fet  forth  that  he  gape  the  plaintiff  notice  what  ejlate  defendant 
he  would  make  \  and  Roll  Ch.  J,  held  the  plea  i}l,  ^nd  judgnu^nt  nifi,  ^^%^^  to 
&P.    Sty,  6j.  Mich.  23  C^.  Brook  v.  Brook.  thcSff 

notice  that 
he  would  make  him  fuch  a  convcymcr,  to  the  making  whereof  thr  prefence  of  the  plaintiff  wa9  nc 
ccfTary  ;  hot  it' the  condition  had  heen  for  the  mnlcing  a  feoB'mcnt,  then  becauie  a  day  certain  W4$  ap. 
pointed,  tb^  plea  bad  bopn  goo^  j  fof  t^e  plaintift'at  ^9  peril  ought  p  a^end  at|hc  day. 

*[  28al 

8.  Debt  upon  bond  conditioned,  that  whereas  the  plaintiff  was  Jf'L"''  7^' 
hound  with  the  defendant  (who  was  an  excifeman)  that  he  Jhould  give  Car!2,3.K. 
a  true  account  In  the  Exchequer  for  fuch  monies  as  he  (hould  receive  the  s.  c. 
for  excife,  &c.  that  the  defendant  Jhould  fave  him  harmhfs^  &c»     He  J«4  ^te 
pleaded  that  no  fuits,  precefs,  &c.  were  againft  him  on  that  bond,  fj^^^B  tol^ 
and  6}  be  fayed  him  harqnleis.     The  plaintiff'  replied,  that  a /-xW  vera  timei^ 
facias  was  bf  ought  againjl  him  out  of  the  Exchequer  upon  the  faid^  ^^^ 
band^  and  that  he  was  forced  to  retain  an  attorney,  ana  paid  is.  for  ticc^not  re^ 
his  appearance.    The  defendant  demurred,   becaufe  the  plaintiffqoiiite.-.*-* 
did  not  allege  that  he  gave  him  notice  of  the  fcire  facias ;  adjoma-  ^^^^  442- 
tur.  Vci>t.  35.  Trin.  21  Car.  2.  B.R.  King  v.  Atkins.  fnd'uiuif' 

court  except 
Morton  latU  that  particular  notice  VfM  no(  re^uli|te|  hecaiifc  ^  dpfeadaot  took  it  upon  himfelf  to 
acquit  tl)C  plaiati0', 

9.  Leilee  of  a  mill  covenanted  to  leave  the  mill-Jlones  as  good  as  Lj^^^y^ 
when  be  entered^  or  to  pay  the  difference  according  to  the  diferetion  ofKcp.  270/ 
the  parties  who  viewed  the  fame  at  the  firjl^  and  gave  a  bond  for  ?•  ^;  ^<i* 
performance  of  covenants.    In  debt  on  die  bond,  the  defendant  |jJ^*j*J°J.^ 
pleaded  that  he  lefi  2  Jlones  in  the  mill  at  the  end  of  the  leafe^  and  But^h*d  tho 
that  the  Pfrfons  who  viewed  thofe  which  were  there  when  he  entred  cftimation 
had  not  agreed  how  much  thofe  that  he  lefi  were  tuorfe  than  the  other,  ^"^^f  ^" 
Upon  demurrer,  the  plaijjtiff  had  judgment;  (Trcby  Ch.  J.  and  rJch^jJr- 
Powel  J.  being  only  prefent)  for  this  being  a  disjun£live  covenant,  <ons  a&  the 
and  byconfequence  for  the  advantage  of  the  defendant,  and  he  J^'^J* 
having  ui^rtaken  that  fi^ch  perfons  (hall  adjuft  the  value  who  were  roint,«imd 
ilrangers  to  the  agreement  between  him  and  the  leflbr,  he  muft  h<:h4drt- 

S^ocure  them  to  do  it,  and  if  he  cannot,  he  muft  leave  as  good  ^"f«^^oap. 
ones  in  Ac  mill  as  thofe  were  when  he  entred.    Lutw.  688. 693.  SKirLoCw 
Trin.  9  W.  3.  Studholme  v.  Mandall.  have  ex- 

culcd  the 
defendant,  hecanfe  the  performance  of  the  coTCQant  it  rendered  unpomble  by  the  a£l  of  the  obligee; 
Atg.  And  of  this  opinion  was  the  whole  court, 

(C.d)  At 


tia  CoiiDittai; 

W.c)     (C.  d)    At  what  l^me  it  ought  to  he  perfbmicd 

nvbere  no  Tme  is  limited^ 
[Or  rather 9  in  vBaf  Cafe  Notice  is  neceffary^ 

[U  T  F  ^  fromtfis  B.  in  cmfidiratim  ibaf  hi  tm/f  marry  €•  hi$ 

-^  daugbtiTj  tbat  hi  mllgm  in  marriags  portioo  to  Bm  with  C 

fuih  portion^  and  as  good  an  ^aii  in  mmrf  a%  he  had  given  or  afier 


fiouidgive  with  any  olher*  in  an  aAion  upon  this  pronufc^  it  die 
flainttff  avers  that  he  married  C  and  tbat  after  B.  [Al  gaa^e  lOO  U 
in  money  and  goods  to  2>,  another  dangbier^  in  eonfideratiflm  of  the 
menriage^portion  ofD.  diis  is  a  good  ieclm&xijWithomf  eon  ennr^ 

*  »  %  nuniy  that  he  gave  notice  of  the  marriage  with  (Lto  B,  [^.j  Mcaufe 
[  ^^3  J  be  bad  taken  Ais  upon  birtileir.   Tr.  2a  Car.  B.  R.  beti^veli  fV^ari 

and  Green^  adjudged.  Intratur,  P.  22  Car.  Rot.  j 
555*'p>'T*  [2.  If  one  ^rMm^  anodier,  in  eonfideration  tiit  be  wiB  smarry 
i.C.bvc*  bis  dastgbtery  to  give  him  20  L  at  the  day  of  bis  marriage  yh^oa^ 
a.  P.  docft  iQ  tai^e  notice  of  bis  marriage  at  his  perily  without  anj  nouce 
^}^  given  diereof  by  the  other.  Mj  Reports^  14  Ja.  Beresfird  and 
vMbooiHl  (Soodroufej  adjudged.] 
to  H.  /•  fat      [3,  So  if  no  time  rf  payment  had  been  appnnted  in  th^  cafe.    Tn 

"^.'Zr  7  >  Rot.  735.  adJ^Jgsd.    My  Repore,  14  Ja.J 

Tttd  hit  daughttTt  tnd  afcermmls  he  manfed  hcfy  sod  brought  deM  upon  this  phCgatioB,  wnO,  it  mm 
•  «0f  anarti  tbat  he  had  giveo  aotkt  •ftht  marriage^  hmt  Jtmanded  thi  WMin*  It«M  Arguied  that  faeic 
wat  an  implwd  notice,  bccaaie  tiie  marriage  w»  at  tht  'mpantw  cf  th*  dtfiwdanif  which  kafOat  m  •#- 
nVr.  It  was  i^Koi  that  judg;inent  Aosld  be  pfen  Ibr  the  plaiacin»  »4  ia  TriB*  Tcraa  next  fiittowng 
judgment  was  accordingly  fiven  Ibr  the  pbiadiF.  Poph.  164.  Pa^ch.  1  Car.  B.  R.  Bodg^  v.  Maoc 
•  ■     ■■■    Sec  (A. d) pL.  3*  S. C.  lad  the ootes tfacie.  Sec (Hwd)  pL 5. 

r 

RoILRep^       pj.  So  if  a  man,  in  eonfideration  efh  d.  fromfes  togioeme  201. 

li^Usf*  ^  toe  day  of  my  marriage^  he  ought  to  take  notice  of  my  marriage 

Kot.  ftjS.  at  his  peril,  wtthoot  notice  given  by  me,  becaufe  be  badi  tmder* 

Hodia  ▼•  taken  to  pay  it  at  the  day.    My  Reports,  14  Ja.  44  £1.  Rot.  238* 

ZtZ^  adjudged.] 

Cro.J.'405. 

in  pi.  3.  ciinTrau  44  |Uii.RoC*  sjS.  Hodfn  v.  l¥wlej,  bttt  chat  oply  ■mCmj  the  fht  of — 

ttmebeiosaUcfBd. 

See  (A.  d)  fj.  If  a  mtxi  fetts  certain  weys  of  barley  to  mr,  tipon  which  Ipro^ 
Sii^  a?*  ^Ja  ^^P^  him  JO  much  for  every  wey  as  other  men  give  for  a  wey^ 
and  the  ^  in  this  cafe  the  adion  does  not  lie  without  notice  before  given  for 
notes  there,  how  much  he  fells  a  wey  to  other  men.    My  Reports,  13  >a.  Haul 

and  Hemmings^  adjudged.    14  Ja.  Hobnes  and  Twift^  P.  13.  Ja.  in 

Camera  Scaccarii,  for  Woad.] 
^oT   $0^      f  ^'  ^  ^  promife  another,  for  ;a  eonfideration,  to  give  him  20  /. 
.     *^'^  wken  he  comes  into  Somefetjhire^  he  need  not  give  .roe  notice  when 

•  S€e(A.d)  he  goes  there,  becaufe  this  is  a  duty  by  the  coming  into  Somerfet* 
pi.  5.  s.c.  fliire.  My  Reports,  Mich.  13  Ja.  *  Kichardfovfs  cafe^  B.  adjudged^ 
wtt'oieic.  Contra,  my  Reports,  13  Ja.  Atorfe  and  Gardiner.] 


Connitibtt;  i%$ 

If.  If  a  mzn  fells  hind  ly  the  nana  of  20  aens^  and  cwinanis  to9^  (A.4> 
repay  fo  tnucb  for  ivery  acre  under  this  number'^  and  that  ''7*^^*^  jjj/^^  ^ 
wuafured  bjfucb  a  man  before  fuch  a  day ;  if  part  is  meafured  ac-  nocec  thcict 
cordingly,  tne  covenant  or  ought  to  take  notice  thereof  at  (lis  peril, 
without  any  notice  given  by  the  other.    My  Reports^  13  Ja«  Sir 
Baftifi  Hixt  and  Goates.  ] 

£8,  ^0  in  the  faid  cafe,  if  the  covenant  bad  heen^  that  the  land S^IA^^ 
fiouU  be  meafured  by  two  men^  fcilice^  one  by  the  alignment  of  each  ^•^•^'^ 
fartyy  before  fuch  a  day^  and  one  affignsj  and  gives  notice  to  the  cove--  ^^  ^bav. 
nantor  of  the  time  of  the  meafurmg;  iJF  the  other  does  not  affign  any 
far  binty  but  be  that  is  ajfgned  meafures  it  atone^  the  covenantor 
ought  to  take  notice  thereof  at  his  perily  for  it  is  his  default  that 
his  man  was  not  there  (  and  therefore  it  is  as  if  the  other  had  been 
only  appointed  to  meafure  it.    My  Reports^  13  Jac.  Goates  and 
Sir  B^tifi  Hixty  adjudged.]  ' 

9,  Caje  againft  the  defendant  as  executor  upon  a  pronufi  made  by 
bis  teftatorfor  a  marriage-^portion^  and  the  plaintiff  did  not  fet  for^ 
that  notice  was  given  to  me  defendant  of  die  marriage  j  adjudged^ 
that  where  a  collateral  thing  is  to  be  done  at  or  ajier  marriage^  there 
notice  oueht  to  be  given  of  it  \  but  where  money  is  to  be  paidj  in 
fuch  ca&  It  is  a  debt  due  to  the  party,  and  may  be  recovered  with- 
out any  notice  given  of  the  marriage,  z  Bulft.  254.  Mich,  iz 
Jac»  Selby  v.  Wilkinfon* 


(D.  d)     Where  the  fTant  of  Notice  will  excuje  thc£  284  ] 
Performance  of  the  Condition.  seerit.N#* 

[jinJ  at  what  Time  Notice^  if  given,  ought  to  be  ^"^  i^- ») 

given.^  '^ 

[And  in  what  Cafes  Notice  fhall  be  intended.^ 

[l.  J  F  j£  and  B.  levy  a  fine  to  the  ufe  of  A.  infee^  if  B.  does  not  8ee(T)  pt« 
^  pay  10  /,  to  A^  at  Michaelmas  after  ^  and  if  be  does  pay,  then  '*•  f'^'. 
it  (hall  be  to  the  ufe  of  A.  for  life  and  after  to  B.  in  fee  j  and  after  rf  ood«  ""^ 
J3.  dies  before  AEchaelmas^  the  heir  of  B,  ought  to  take  notice  of  the  does  oot  ap. 
condition  at  bis  peril  *i  fo  that  if  he  does  not  pay  the  ro  s.  at  Mi-  P  p'"". 
chaelmas,  A.  £hall  have  the  land  abfolutely  in  fee,  for  A.  is  not  t,'^*]^*^!^ 
bound  to  give  him  notice,  nor  is  any  other  appointed  by  the  law  to  judgtueat 
give  notice  in  this  cale,  and  therefore  he  ought  to  take  notice  ^  ^ 
thereof  at  his  peril,  for  be  is  as  privy  in  law  to  Ae  efiate  limited  by  3*^  p^£ 
the  fine,  and  indenture  of  ufes,  as  the  ancejtor  himfeU^j  and  the  an-  i«  Car. 
ceftor  had  power  to  give  the  land  abfolutdv,  and  divers  times  in  B-  ^'  ^ 
fuch  cafe  it  is  not  known  who  is  heir.    Trin.  13  Car.  B.  R.  be-  wblTotT 
tween  Spring  and  Sir  Julius  Cafar  matter  of  die  rolls,  adjudged  to  ito.«ia 
per  Curiam  in  a  writ  of  error  upon  a  judgment  in  banco  inaquare  <H*^  Mar 
unpcdit.    Imratur,  Mich.  11  Car.]  ^;^ 

Mich,  and 
HUI.  SI  Jac.  Cooftr  v.  Ed|ar,  S.  C*  ar|ii«4  by  tht  ft^)eaBti|  but  oothiag  iai4  bj  the  cooit. 


I 


284 


ConDttion. 


CitvC.  cytf.  [*•  ^f  •'•  in  conRderattQH  cf  jo  I.  given  to  him  ly  J?,  affumes  t0 
pi.  ,9.  Hill,  pa^  20  /.  whenfuch  ajbip^  which  was  ready  to  go  from  /).  to  Ham'- 
15  Car.  hurgh^  beyond  the  feas,  fhouldgofrom  D.  to  Hamburgh  and  return 
tolbTs^cT  '•  the  fame  place^  fcilicet  to  D.  aforcfaid  j  it  (ectns  he  ought  to  pay 
and  though  the  20 1,  upon  the  return  of  the  (hip,  without  any  notice  given  by 
J^«  **-  the  oUigee ;  for  he  hath  taken  upon  himfcif  to  pay  it  at  his  peril 
i^dtfeB-*  "P®"  *^  return  of  it.  Contra,  H.  13  Car.  B.  R.  between  Suliy 
dmt  haUm  and  HMsnsj  adjudged  per  Curiam^  in  a  writ  of  error  upon  a  judg- 
■otittam  ment  in  the  Marfhalfea,  where  the  judgment  was  reveifed  for  not 
^htfoo  alleging  notice  of  the  return,] 

fitch  a  day 

ht  waa  ic^ucfted  he  had  not  paid,  yet  it  was  he14  cicarfy,  that  the  declaration  was  inAiffictent  for  this 
ca»ic ;  for  he  ought  to  have  alleged  cxprefs  notke,  and  ihcwn  the  day  snd  place  of  fuch  notice  f^vcn  ^ 
and  for  this  nod  asiocfacr  caufe  the  judgrocnt  w>*<  reveifed.  <  Sec  (A.  d)  pi.  iXf  x}*  and  the  notes 


Sty.  17*.  ^3.  If  >/.  promife^  B,  in  conjideralion  that  B.  wif I  permit  A  andC. 
*^'don  '*  fnjoy4i  tauem  in  Sturhridge-fair  during  the  fair  j  to  pay  to  B,  10  /. 
•ftlie  want  for  the  ufe  of  the  tavern ;  and  alfo  that  before  the  end  of  the  fairy  he 
•f  notice  unll  pay  all  fuch  monp  as  B*  Jhall  difiurjefor  wine  and  beer  for  the 
r*R?l^h  /"^  ^"  ^^  ^'  during  the  fair  afotefaid^  to  be  expended  in  the  faid 
}.zftA  that'  tavern.  In  an  action  upon  this  promife^  after  the  end  of  the  fair, 
the  pJaintiff  jf  the  plaintiff  does  m)t  aver,  that  he  gave  notice  before  the  end  of 
■*^**^ **?***' the  fair,  how  much  he  had  difburfed  for  wine  and  beer  for  them  to 
ing'the  fair  be  there  expended,  this  is  not  good,  though  he  avefs  how  much  he 
of  any  fiim  difburfcd  for  it;  and  a  demand  thereof  after  the  fair  is  not  fufficient^ 
'"**^-"^  for  A*  could  not  know  bow  much  he  bad  dijburfed  without  notue^  and 
D^«U7o.  ^^//^^  thereof  after  the  fair  is  not  fufpeient  (*),itt  as  muck  as  it  is  to 
J^^JI^^^**'  be  paid  for  by  A.  during  the  fair.  Mich.  1649,  between  Harris 
due,  and  eind  Gibbon^  adjudged  in  a  writ  of  error  upon  a  judgment  in  Chui- 
th^it  fi>  the  bridge,  and  the  judgment  reverfed  accordingly.   Intratur.   P,  1640. 

rt^Ji".  *«t.  303.] 

aeral,  and 

Che  counfel  defiring  not  to  be  further  heard  in  it,  the  judgment  was  reverfed. 

Sty.  19^5.  [4*  If  A.  and  B.  agree  and  promife  to  marry  one  with  another^ 

S.  C.  ad-  and  after  5.  the  man^  promifes  A*  in  conf  deration  that  fi>e  will  difen^ 

>>rnatur,  gage  him  of  his  fold  prcmfe^  he  will  give  her  looo/.     In  an  a^ion 

g^da^atn.  ^X  A-  againft  6.  for  the  lOOO  A  if  A.  avers^  that  Jhe  after  the  fame 

•r^—lWd.  day  *xoneravit  ipfum  {hi\^\ccy  did  dif engage  him)  of  his  faid  pro- 

3«S»  3<=^4-  mife,  and  yet  he  hath  not  paid  the  xooo  1.  this  is  a  good  averment 

fpoJtCTTto  of  the  performance  of  the  promife,  withcut  alledging  any  notice  given 

again,  but  to  B.  of  the  difengagement  \  for  it  {hall  be  intended,  prima  facie, 

the  court  that  this  difengagement  was  made  to  B.   himfcif,  and  not  in  the 

ilid^  **ind  sibfcnce  of  B.  for  it  (hall  be  ^  full  difengagement  made  to  the  pcrfbn 

uxwM  ad.  of  B.  fo  that  he  fliould  have  his  liberty  to  marry  any  other.   Mich. 

«fe-—  1651.  between  Baker  (tnd  Smith  ;  adjudged  per  Curiam,  this  being 

.  !n^*o?3lc  *"Ovc^  "^  arreft  of  judgment.     Intratur.  J 

c.i<efoi.295. 

fay»  that  upon  iH  being  argued  again  the  next  term,«jndgmei]t  wis  then  giten  fr»rthop1amt:ff|  hi  the 
^fraibo  mentioned  in  Roli.i    ■     1   Raym.  400^  4.01.  Arg.  cites^  S.  C.  as  adjudged  accordiogly. 

[5.  [So] 


f  5.  [So]  if  jft  promt/is  B.  (a  woman)  that  ifjhe  will  leave  her  Sty.  i^j, 
father' %  bpufe^  and  come  to  his  houfty  that  he  will  marry  heri  in  an  p**^'*^^'' 
a^ion  by  B.  again/1  A^  upon  this  promire,  '^Jhe  averSy  thatjhe  hath  g^m  s*.  cl 
left  the  houfe  ofherfathety  and  come  to  the  houfe  of  A.  and  there  ob^  and  Roll 
tulit  to  marry  himj  aiid  yet  the  (aid  A.  did  not  marry  her;  this  is  a  ^^'J'f^ 
good  averment  that  R  had  notice  thereof  s  for  hy  the  obtulit  to  opiiHon'j"^ 
marry  the  defendant,  is  intended^  that  (he  obtulit  herfelf  to  the  per-  but  adjor-  - 
fi>n  of  the  defendant  himfelf,  in  as  much  as  this  is  a  perfonal  adl  to  |^'|V''*"^ 
be  done  between  them.     Tr.  1651.  adjudged  per  Curiam,  F.c'/ad-*  . 

after  a  verdid  for  the  plaintifF.]  judged  for 

the  plaintilK 
■        See  (A.  d}  pi.  3.  and  ibid.  pi.  14.  and  the  nates  there. 

6»  Debt  upon  obligation  by  J.  B.  agalnft  J.  C.  who  (aid,  that  the 
obligation  is  indorfed,  that  if  F,  mates  ejlate  tail  to  G.  before  Mi^ 
chaehnasy  that  theni  &€•  notice  Jhall  be  given  to  him  who  takes  the 
efiate  becaufe  he  is  a  ftranger  to  the  condition }  by  which  he  pleaded 
Jccotdingly.     Br.  Conditions,  pK  140.  cites  a  £.  4.  2. 

7.  If  a  man  be  bound  to  infeofffuch  a  man  as  the  obligee  Jhall  namcy  iy<j,  ^Ttej 
there  \lthe  obligee  natnes  him  to  ajlranger  it  is  void  ;  for  he  (hall  14  H.  S.ac* 
do  it  to  the  obligor  who  is  party.    Br.  Conditions,  pi.  150.  cites  gcof^^ing^y- 
E.  4.  12,  13. 

8.  Condition  to  repair  a  houfe  by  Icjfie  within  fix  months  after  ^^  ^g^^ 
notice  \  le(rce  ailigns  part  of  his  term.  Aflignee  of  the  reverfion  gives  p\,  932. 
notice  to  an  under  kjfce  then  in  pojfejjion  of  the  houfe.     This  condition  Swelnam  r. 
is  merely  collateral  to  the  land,  and  perfonal,  fo  notice  is  not  of  ^j^^,^^^* 
necef&ty  to  be  given  at  die  houfe,  but  ought  to  be  made  to  the  that  when 
perfon  of  the  Icflee  who  has  the  grand  intere(t.     Yelv.  36.  ad-  ^^^ « ««> 
judged,  Pafch.  i  Jac.  B.  R.  Sweton  V.  Cufhe.  ^fTmSft 

be  to  the 
fcrfon  of  tbe  IcfTcfj  and  need  not  be  at  the  plice,  and  the  time  when  1$  to  be  underftnod  when  the 
1cir«c  c  mtinues  the  eftate  ;  for  in  ca/e  he  alii^^ns  it  to  anoihei,  it  (hall  not  be  to  the  perfon  of  the  af- 
fignec.  Cro,  J.  9.  pi.  xi.  Swrtm.tn  v.  Cmhc,  S.  C.  adjudged.        ■  wOy^.  1x4.  Stteetnun  v. 

£veriley,  S.  C.  adjudged.  Brown  J.  135.  SCrettiin  v.  Cudk,  S.C.  adju4jed,  but  I'eems  to  be  oolj 

A  tfJoO'ation  of  Vch. 


^ 


9«  Leafe  rendring  rent  per  annum  quandocunqucy  the  leffor  Jhall  c^^t^  ^^ 
demand  it-,  if  leiTor  comes  to  demand  it  before  the  end  orthc  year  10.  s.'c* 
his  demand  on   the  land  is  not  good  unlcfs  the  Icllec  be  there  p*  **•  ^y 
alfo;  for  the  time  being  uncertain  when  the  leffbr  will  demand  it,  a,^a  that* 
he  ought  to  give  notice  to  the  lelTee  of  the  time;  but  if  leflbi*  ftay  thcicfror'* 
till  the  end  of  the  year,  notice  is  not  neceflary  j  per  Popham,  quod  ^•^y}^  » 
fuit  conceirum.     Yelv.  37.  Pafch.  i  Jac.  B  R,  in  cafe  of  Sweton  k^E^ThS!?^ 

V.    Cuihc.  fuchada^ 

he  will  b€ 
vp<vi  the  land  ^  demand  his  rent )  and  then  if  the  leiFce  be  not  there  Go  paj  it  upon  his  demand,  tho 
Icafc  h  tort'cltcj. 


[zl6] 


the  (on  being  >.  c.  citci 
a  Itrnngcr  *>>  ^m- 


2S4  €mtQltio(t« 

1^ .  ^  a  ftnutger  to  ^ScoSfmeat^  thou^  he  had  dlfturbed  die  etecutofs 
nfoM  ac-  contrary  to  die  words  of  the  provifo>  yet  be  ihall  not  lofe  his  dCtate 
!ins>7S  without  Aotice  given  him  (^  the jprovife  and  his  father's  will.  8 
'!^*     Rep*  89*  b.  91.  a*  Mich.  7  Jac  Fraunoes*s  cafe* 

_JtCli.J» 

Int  iaid  that  there  fveold  have  been  no  need  of  ootict  if  he  had  not  Wen  hfir,  ■■■■  ■  S.  C.  dted  Mod* 
%S ft  S7.  Raym.  137.  S.  C.  cited  per Cmr,»      ■ -S.  C.  cited  Aig.  3  Mod.  31^ ■■       S.  C. 

ctod  a  Show*  3161  317.  Ai^.  S.  C.  dted  Skinn.  si6.  fS^i  S.  C.  dted  aa  agitod  hf 

■Ajgman  Ch.  J.  ui  ddivcrific  the  opinion  of  the  court.  Cart.  tj%.*»  ■  S.  C*  deed  Lotw.  813. 
vd^eed  by  the  whole  coortof  C.B.  Trin.  8  W.  3.  inca&ofWIiaUei  v.  Riadi  duit  this  cafe  in 
pBOd  U%  aad  a  good  point  adjudged  then  acooidlnglj. 

11.  In  debt  upon  a  bond  of  20ol.  condidoned  /«  pi^  too/.  It 
the  plaintiff  on  his  marriagi-Jay  i  defendant  pleaded  in  hu*,  that  ho 
had  110  netice  given  him  ef  his  marriage^Jej.  Cckt  and  the  whole 
court  agreed  herein,  that  no  notice  of  the  marriage<»day  was  here 
to  be  given,  but  that  at  his  peril  he  ought  to  take  notice  of  it }  and 
judfijoient  was  given  for  the  plaintiff,  a  Bulft.  254,  255.  A^ch. 
12  Jac.  Selby  V.  Wilkinfon. 

12.  Leflee  for  years  was  bound  in  a  bond  to  deliver  pojfejjisn  of  % 
hou(e  tolejjory  his  heirs  and  ajjigns^  upon  demand  at  the  end  of  the 
term.  Tne  leflbr  bargained af^  fold  the  reverjion  to  A.  and  6.  by 
deed  inrdled.  At  the  end  of  the  term  JB.  demanded  delivery  of  the 
pofleffion.  The  leflee  refufed,  pretending  that  he  had  no  notice  <^ 
the  bargain  and  (ale.  It  was  adiudeed,  that  die  bond  was  forfeited* 
Godb.  272.  Pafch.  16  Jac.  B.  K.  in^m  v.  Payne. 

AII.sr.  13.  The  defendant  promifed,  that  tf  the  plaintiff  wotJd  forlear 

8.C.  Che  Iflf  J^lf  againft  one  B.  who  had  affaulted  and  beaten  him^  that  be 
mh^at  ^^^l^P^y  the  plaintiff  as  much  as  he  was  damnified  by  the  faid  af* 
^m^^tm-fauk  \  it  was  moved  after  verdid,  that  the  plaintiff  did  not  fet  forth 
■ified  by  that  he  gave  the  defendant  any  notice  what  damages  he  had  fuf- 
Jj^**  1^  tained  by  the  battery ;  but  the  court  held,  that  as  to  the  notice  of 
which  the  *  what  danu^es  the  plaintiff  had  fuftained,  the  requeft  to  perform 
defendant^  the  affumpnt  implies  diat  fufliciendy,  and  gave  judgment  for  the 
fedlfti^  plaintiff.    Sty.  57.  Mich.  23  Car.  Finer  v.  Jefiery. 

nnd  place 

nqncHed,  had  not  pdd|  and  adjudged  for  the  plaintiflT,  tho*  he  had  not  given  notice  to  the  defendant 
kow  much  he  was  damnified  \  for  the  defendant  took  upon  him  to  pay  the  damage  fnftainedy  wUch 
when  the  phintiflF  afeattains  to  him»  tlie  defendant  at  lus  peril  mnft  pay  him  on  leqaeft^  if  in  ttvth  hn 
wu  fo  miKh  damnified. 

fkion.  115.  14.  y.  F.  feifed  in  fee,  had  iffue  K.  his  only  daughter^  and  fet^ 
>*•♦•  ^*^  tied  his  lands  upon  trujlees^  and  their  heirs  to  the  ufe  ofhimfelffor 
■erardj  S.C.  '^>  ^"^  ^P^^  ^^  ^'  '^  ^^'A  provided  Jhe  married  with  the  confent  of 
axgued  fed  tie  trufieesj  or  the  major  fart  of  them^  &c.  but  if  notj  then  tbefatd 
^xwt''^  /rKy?/^f  ftmdd  raife  a  portion  out  of  the  faid  lands  for  her  matnte" 
pT.  s!  $!c!  nancej  remainder  over  to  LiCtitia  (his  fifier)  in  tail^  iic.  TTie 
sludged  ac-  daughter  JT.  being  then  but  2  years  of  ag^  had  notice  of  this  fettif 
**»"""S*y  ment  at  14  years  oldy  but  not  by  the  direBion  efthe  tru/tees  5  and  at 
j'udgment  die  age  of  I H  years^  (he  married,  &c.  without  the  confent  of  the 
in  Ireland  truftccs,  or  the  major  part  of  them.  It  was  argued  that  the  eftate 
K^-as  affirm-  tail  to  K.  was  determined,  and  that  notice  was  Hot  neceflary  to  be 
s'show!  given  her,  becaufe  her  father  had  not  order'd  it  in  his  fettfemen^ 
315.pl/330.  and  that  he  might  difpofe  of  his  eftate  as  he  pleafeds  and  baring 

made 


ttjde  pardcidar  limitations  of  it»  there  is  no  roomnow  for  the  law  m«Uo«m 
to  iflcierporet  to  fupply  the  defed  of  notice  in  die  deed ;  that  as  K.  Y;  ^i'* 
took  notice  what  eftate  (he  has  in  the  land,  fo  as  to  purfue  *  a  pro-*  J^^ 
per  remedy  to  recover  it,  fo  (he  ought  to  take  notice  of  the  limita**  LuTe  ^iiit 
tioos  in  the  fettlemen^  and  has  the  fame  means  to  acquaint  herfelf  >^^  <:^ 
with  the  one  as  with  the  other,  and  the  fame  likewife  as  her  aunt  M4Fnr"^ 
had  to  know  the  remainder.    But  in  Eafter  term  following  it  was  per  c«riam« 
ac!§iMfe*d  tfaam  the  eftate  tail  was  not  detemuned  for  want  (h  notice,  *  l«v-  »»- 
accocding  to  the  n^olution  in  Frances's  cafe.    3  Mod.  28  to  35.  cm^bju 
Mich.  35  Car.  2.  B.  R.  Malloon  v.  Fitzgerald. 

(E.  d)  What  collateral  "thing  .{hall  be  faid  a  Satif^  ^  t%. 

faSiion.  uaiau 

[t.  T  F  die  condition  of  an  obligattM  he  to  pay  10/.  at  a  dayi  if  •Bcmml. 
'^  at  the  day  rftayment  he  inters  into  another  oUigation  to  tbejus.c. 
fame  Mgttfor  the  fame  fum  as  the  iirft  was,  and  this  with  afurety^  adjadgM  fm 
which  was  more  than  was  done  in  the  other,  yet  this  is  not  any  that OMpiea 
dilcharge  of  the  firft  obligation,  becaufe  it  is  but  a  thing  in  a^ion^  u  naught; 
and  no  prefent  iatisfaAion }  and  this  was  adjudged  twice  in  banco,  ^orooechoie 
Mich.  ijja.  upon  demurrer,  sind  there  odier  judgments  cited  ac-^„*^^^^ 
coffdinglv,  quod  vide,  Tr.  13  Ja.  B.  between  *  baxves  and  Birch  fatisfadioa 
adjttdgeo.    Hobarfs  Reports  94.  between  f  Lovelace  and  Jrtbur^  ^or  *aother 
adjttdied.upon  demurrer.  ]  taion?bue 

this  being 
teie  by  a  ftrangcr  is  by  jio  means  geo4«  f  Hob.  68.  66.  pi.  77.  Mlcb.  6  Jac.  Lovelace 

V.  Coclcec,  S.  C.  adjudged  $  for  it  was  held  no  aAoal  and  prefent  fatJafa^kion  as  it  ought  to  be.  m 

BtvwoL  47.  S»  C.  and  adjndgM  }  for  one  bond  cannot  overtfarow  anotber<'  S.  C.  cited  per  Car. 

as  a^Hidged  not  a  good  discharge }  for  the  obligee  was  in  no  better  condition  than  he  was  before.  .  ■■ 
Lritt.  Repi  5S.  Mich.  3  Car.  C.  S.  Ene*s  cafe»  S.  P.  adjudged ;  and  it  was  faid  to  have  been  dii^eis 
times  fo  ad|«dg*d ;  and  Hutton  J«  faid  one  reafoo  was,  becaufe  a  chofe  en  a^on  cannot  be  a  fatisfac^ 
6o«.  Cro>  C.  85.  pi.  9*  Anon,  feems  to  be  S.  C.  and  ruled  accordingly.«i»*Ibid.  86.  in  pi.  9* 

S«  p.  cited  to  have  been  niled  br  the  court  to  be  no  good  plea*  Trin.  41  hiia.  Rot.  1409.  Maynai4 
V.  Crick.  Cro,  £•  716.  pi.  40.  Mich.  41  Elic.  C.  B.  Manhood  t.  Crick.     S.  C.  adjudg*d  to* 

coidingly.  So  where  a  ftranger  join*d  with  the  obligor  in  the  sd  bond,  it  was  adjudg*d  for  the 

plaincMT)  for  one  deed  cannot  detennioe  a  duty  upon  another  deed.  Ceo.  £•  ysy.  pL  6i.  Mich«4f 
SUa*  C.  B.  Norwaod  ▼.  Grype. 

Dialr  arjftM  a  bomd  e/ioo/.  The  defendant  ^frtfiuf  tb^i  hi  diRptrtd  uf  t9  tbt  fUmtiffa  bcnj^ 
vhereim  the  flaiatijfwai  hmmdf  him^  which  ht  accepted  im  frntUfaBUn  t/thefmd  hornd*  Refoived 
ftt  Cur.  this  is  a  good  plea,  for  although  the  giYing  or  one  bond  is  not  a  good  fatisfa£Uon  for  another^ 
yet  lUa  is  tstusmount  tp  4  faj^wunt  when  the  defendant  difcharged  fuch  a  debt  due  to  him  from  the 
plaintiff  $  and  fo  diSm  from  the  cafe  of  Hob.  68,  Ice*  Freem*  Rep.  532, 533.  pi.  719.  Mich.  i68o« 
Marikall  v.  Jenaifoo* 

[2«  If  a  man  be  hound  in  20  /.  in  aftatute^  and  he  mahes  an  oUi'^ 
gation  to  him  for  it^  and  he  accepts  it^  this  is  not  any  fatisfaflion} 
becaufe  the  itatute  is  of  greater  advantage  than  the  obligation.  12 
H.  4.  23.  b.J 

[3.  If  the  condition  of  an  obligation  be  to  pay  25  /.  at  Michael^  Debt  npoa 
maij  and  the  obligor  leafes  lat.d  to  the  obligee^  rendring  39  /•  rent  at  an  obUga. 
tbefaidfeqftrfSt.  Michael  i  and  after^  brfore  the  faid  day  ^  pay-  ^^^}^ 
meni^  concordatum  i^  agreatumfuitj  that  the  faid  obligecj  bemg  the  ^t'^L 
leSce^Jhould  retain  25?.  of  the  faid  rentj  in  fatisfaSlion  of  the  faid  dtfendant 
obligation^  and  for  the  r endue  of  the  rcnt^  that  bejbould  remain  an-^  ^f^VI!^ 


1^  Condition. 

ttrt  Wbtt-  fwerahh  to  die  obCgor,  and  after  at  the  (aid  day,  becaufe  of  dxf 

»        •  (        r  ^  ••  «^l  1.1*  1  .1^*1  1  /*v^i    •  ■ 


KAcnd,&c  ment  made  was  not  due.  M.  41,  42  £1.  B.  R*  between  Harring-, 
W.thit    tM  end  Andrews^  ziS^wii^A.] 

thCDy  &c 

vnAJaid  that  kefin  U^kfrmtit  tbe  JefeiuUiit  leafid  t9  tbt  phmtifftht  mill fw  term  of  lOyears^  rend- 
rwrfucb  rent  fer  4»0trw»  Sec,  ami  ikat  tin  p/aintiffjbomld  retain  in  bit  bands  of  the  rtnt  ivbiibfieuld 
Amount  to  6  /.  and  per  Needham  chh  U  good^  though  the  rent  and  farm  were  not  in  elk  at  the  time 
of  the  obligation  made,  but  the  leaie  wis  mardtf  tte  ;  but  Lilcon  contfa,  Aid  that  the  retainer  oFrhc 
tent  till  the  6 1.  be  paid,  is  as  good  u  payment  of  the  rent  or  grant  to  the  plaintilTof  theicnt  tiU  6  K 
be  paid ;  et  adjoroatur.    Br.  ConditiooSy  pi.  81.  cites  37  H.  6. 26. 

♦[288] 

Cko.C.6S»  [4-  I^  ^c  condition  of  an  obligation  be  to  pay  16/.  at  a  day^ 
in  pi.  7.  which  is  not  paid  at  the  day^  but  after  the  day  the  obligee  accepts  a 
^^^^^^'  JiatutefiapU  from  the  obligor  for  the  fame  dcbty  infullfatisfaSiiono 
3S7al  ^^^  obagatiosij  yet  this  is  not  any  latisfSi^iion ;  for  though  the  ftatute 
Branthwaite  be  a  matter  of  record)  and  higher  than  the  obligation^  yet  the  ob- 
^l_^°^j'  ligation  remains  in  force^  and  the  o5ligee  bath  his  ele£lion  to  fue  the 
rT\^  one  C^)  or  the  other,     Braitbaifs  cafe^  cited  in  Co.  6«    Iiiggen^s 

•  Fol.  471.       ri.j'jj'*  "' 

y_    Z^^  cafcy  44*  b.  adjudged^] 
lis,  s.  P.  ^ 

and  feems  to  be  S.  C.  1  «  6  Rep.  45.  b*  tht  coorf  held  tlie  ea^  of  Bra*fK(i«aite  ▼.  ComwaUis  to  be 
good  law ;  for  a  ftatute  iiaplc,  or  an  obligation  in  nature  thereof,  is  only  an  obligation  recorded,  and 
one  obligation,  be  it  of  record,  or  not  of  record,  cannot  merge  another  obligation  }  befides  an  obliga- 
tion and  an  obligation  in  nature  of  a  ftatute  ftaple  are  1  diftinfl  liens  nude  by  aUcnt  of  parties,  with- 
out procefs  of  law,  whereof  the  one  has  no  dependance  00  the  other ;  but  in  a^on  on  an  obl.gation« 
the  fuit  is  founded  on  the  obligation,  and  the  plaintiff  has  judgment  to  recover  the  debt  due  by  the 
obligation,  fo  that  by  judicial  proceedings  and  a€t  in  law,  the  debt  due  by  the  obligation  is  changed 
into  a  matter  of  record,  andjudgroent  in  court  of  record  10  more  high  than  a  ftatute  Itaple,  merchant^ 
or  any  recognisance,  confeifcd  bv  ailcnt  of  the  parties  without  judicial  proceeding, 
bee  Tit.  Audita  Querela  (F)  pi.  1 5.    Lutterlord  v.  Lc  May  re,  and  the  notes  there. 

8.  c.  cited  f5*  If  the  condition  of  an  obligation  be  to  pay  lOO  maris  at  a 
Cro.E.697.  day^  and  at  the  day  the  obligor  and  obligee  account  together  at  another 
!n  pi.  S.  place^  and  becaufe  the  obligee  owes  to  the  obligor  20  /.  by  another  con^ 
& 'i^'kna.  ^'^^^^  ^^^  obligee  allows  the  20  A  inpayment  of  the  loO  nuiris ;  this 
B.^.  and  IS  a  good  fatisfadion  of  the  condition,  for  this  is  all  one  as  if  the 
agreed  to  be  obligor  had  paid  the  obligee,  and  he  had  repaid  him.  I2  R«  2* 
b!^ufe*the  ^^^^*  *43*    ^^*  ^*  *  payment  by  way  of  retainer.] 

•grceroent 

to  retain  is  as  a  payment,  and  thertfoic  the  Qbtigation  is  difcharged.  ■'         Co,  Utt.  1x3.  b^ai;.  a* 

S.  P.  accordingly. 

Y 

« 

Cro.C.  195.  [6.  If  the  obligee  and  obligor^  before  the  day  ofpaymeat  of  the  mo- 
pi.  3.  bi-  jjgy  ^Q  i^  pj^jjj  jjy  jjjg  condition,  agree  together  that  the  obligor Jball 
^  cwdcf-  do Jeveral  particular  things^  as  amonglt  other  thmgs,  to  ajjtgn  bn 
worth,  S.C.  inter eji  in  the  farm  of  the  cujtoms  of  French  winesy  and  he  pleads 

Si"  Uintkff  '*^'  ^^  ^'^  ^''  '^  particular^  /hewing  hoWy  and  it  appears  to  the 
^  "  ■  court  that  he  could  not  by  law  ajjign  his  interefi  in  thejald  cuftsms^ 
they  being  in  covenant  only ;  though  the  obligee  had  enjoy* d  them  ac" 
cordingly^  yet  this  is  not  any  difcharge  of  the  obligation,  in  as  much 
as  this  u»  like  an  accord,  fo  that  all  ought  to  be  performed,  other- 
wife  it  is  not  good,  becaufe  the  obligee  bath  not  any  remedy  for  that 
which  is  not  performed,  Trin.  6  Car.  B.  R.  between  Simons  and 
MoiiLjion  adjudged|  this  being  moved  in  arrdl  of  judgment.] 

7.  Before 


7.  Before  the  day  of  payment,  obligee  agrees  to  accept  a  debt 
Jui  by  obU^ee  to  obligori  in  fatisfa£tioti-ef  "the  fum  payable  by  the 
condition^  Mo.  573.  inpL  787.  HilL  41  Elis.  cites  12  R.  2* 
Fitzh.  Ban*.  243.  which  was  agreed  to  by  the  court. 

8.  If  a  man  by  dad  acknowledges  himfe^  to  be  Jatisfied^  this  is  a  Dal.  49.  pi, 
good  ♦  bar  widiout  receiving  any  thing.  As  36  H*  6.  37.  In  debt  13.  Anno 
upon  a  bond  for  10  A  the  defendant  pleads  that  F.  was  bound  with  |nj^|*J^;^' 
him,  and  that  plaintiff  had  made  an  acquittance  to  F.  bearing  date  dies  s.  c  !** 
before  the  obligation^  and  delivered  afterwards^  by  which  acquittance  ♦  [  289  } 
he  acknowledged  the  receipt  of  20  s.  in  full  faCisfa£tion.of  the  10 1. 

5  Rep.  117.  b.  in  Pinnel's  cafe,  the  reporter  in  a  nota  cites  36  H* 
6.  Tit.  Barre,  37. 

9.  In  annuity  of  loL  the  defendant  pleaded  that  the  plaintiff  pro--  ^'  Condi- 
mifed  him  that  if  he  pay  him  annually  at  Eafter  20  /♦  that  the  an^  l^^^SUtt 
nuity  JhoM  be  void^  and  faid  that  he  paid  it  except  at  Eafter  /^,^.c._, 
and  that  then  be  leafed  to  the  plaintiff  the  vefture  of  an  acre  of  land  ButBr.An- 
for  the  7,0  s.  and  a  good  plea,  per  Curiam*  Brooke  hys  it  feems  ^"cYis  10 
that  die  promife  was  in  writing.  Br.  Annuity,  pi.  54.  cites  1 1  H.  h.  8. 9.  e 
7%  20.  and  fays  it  is  there  agreed  that  tho*  an  annuity  be  charged  wmra, 

on  land,  yet  another  thing  in  recompence  fufficcs.  dcbVfor°ar. 

rmragetof 
aiinuityy  the  dsfendant  pleaded  that  he  leafed  fuch  land  fio  the  grantee  In  tec'Smpence  of  the  annul cy» 
or  ai'rcara^s  of  the  faid  annuity,  but  the  court  held  it  no  plea  y  for  the  atmijty  is  in  writing ,  and  can* 
nu  he  d'tfcharged  by  matter  in  faff  j  quod  nota  ;  Brooke  fays,  qucre  U  It  was  Sinnuity  by  prefcription. 
The  year-book  iays  the  plea  was  only  matter  in  furmile. 

10.  In  debt  upon  an  obllgationj  the  defendant  pleaded  in  bar,  that 
it  was  indorfcd  upon  condition  to  mate  account  before  Michaelmas^ 
kc.  and  that  the  plaintiff  before  the  day  had  accepted  of  a  leafe  at 
will  of  a  houfe  and  200  acres  of  landy  in  fatiifa£iion  of  all  accounts^ 
&c.  judgment,  &c.  The  plamtifF  demurrec^  and  it  was  adjudged 
no  bar ;  for  where  a  condition  is  collateral,  the  acceptance  of  an- 
other thing  is  no  bar ;  contrary,  where  the  condition  is  to  pay  mo* 
ney.    D.  i.  pi.  i,  2,  &  J.  Patch.  4  H.  8.  Anon. 

1 1.  If  j1^  and  B.  contract  with  C.  for  corn,  and  at  the  price  of 
100 1.  and  after  C,  takes  bond  from  A.  only  for  the  moneyy  now  is  B. 
difcharged  of  the  debt,  becaufe  B.  flood  charged  only  by  the  con- 
trad,  which  is  cxtinguiflicd  by  the  feid  fpeciality.     Went.  OS.  Ex. 

12.  In  debt  on  bond  of  isoh  the  defendant  laid  he  was  poflcffcd 
of  3  writings,  vi2.  a  releafe  by  one  F.  of  all  his  right  in  fuch  lands 
to  perfons,  &c.  and  that  he  delivered  all  thofc  writings  to  the  plain* 
tiff  in  full  fatisfaeiion  of  the  faid  debt,  and  that  he  accepted  it. 
Manwood  held  the  plea  ill  for  want  of  alleging  a  value,  as  if  he  had 
faid  that  he  had  given  him  a  rufli  or  a  feather  it  would  not  be  good, 
becaufe  of  no  value  i  bcfidcs  perhaps  the  plaintiff  may  take  iflue  on 
the  value ;  whereupon  the  counfel  for  the  plaintiff  faid  he  would 
put  in  a  value.    Dal.  105.  pi.  5  >  •  Anno  15  Eliz.     Temple  v.  At- 

kinfon. 

13.  In  debt  on  bond  for  300 1.  the  condition  was,  that  ajiran- 
Zerjh9uld  make  a  good  eflate  to  the  plaintiff  and  his  heirs  of  lands  in 
E.  in  the  county  of  If.    The  defendant  pleaded  that  the  plaintiff 

V0L.V.  Y  had 
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ConHttioi 


bad  aeciptid  a  judgtmnt  with  etrtkin  epvinanis  therein  contained,  til 
full  fattsfaiftion  for  the  300  K  and  adjudged  per  tot  Cur*  to  be  no 
plot.  D*  I.  a.  Marg.  pi.  i.  cites  Mich.  27  &  18  £liz.  B»iL  Dod 
V.  Alphin. 

14.  If  zffcffmint  in  fee  htm^dcj  M  cwditUn  to  pay  lOOL  on 

fuch  a  day,  and  at  d)e  day  the  feofFees  make  an  Migatwn  to  feofibr 

for  payment  of  it,  the  fame  is  no  performance  of  the  condition ;  per 

Anderfon  Ch.  J.  Le.  1 1 2.  pi.  153.  Pafch.  30  Eliz.  C*  B.  in  cafe  df 

Stamp  V.  Hutchins.  .  . .      • 

.        15.  Debt  upon  obligation  dated  29  April  23  Eliz.  conditioned  i9 

pU2,?9XlL pay  10 1,  at  St,  Thomases  Jay  next  at  the  ebureb  fmrcb  9fN.     TTic 

aSEl'ts.       dthndant  pleaded^  that  before  the  faid  feaji  the  plaintiff  agreed^  that 

C.B.  Anoo.  y  ^^  would  provide  for  htm  6  /.  and  pay  it  at  his  boufe  in  N.  the  ipb 

meru'w!iV    of  December  nextj  and  promt fi  to  pay  the  other  4  /.  at  Midjkmmer  day 


accept  ..^     —  . 

money  after  opinion  of  the  juftices,  that  it  \7as  no  goodplea  to-avoid  an  obli* 
the  day  of  ggijon  upon  fuch  iiaiced  matter,  and  gave  judgment  for  the  plain* 
tKL-  tiff.  Cro.  E.  304-  pL  I.  Mich.  35  &  36  Eliz.  B.  R.  Balfton  v. 
dant  i\ic4deJ  Baxter. 

acceptance 

after  the  day,  but  bcM  the  plea  not  good. 

*[  290  i 

16.  2>dfe  on  bond  of  14 1.  for  payment  of  7  I.  Defendant  pleads 
payment  at  the  day ;  it.  was  found  the  defendant  paid  50  s.  in  party 
and  that  defendant  then  delivered  hats  to  the  plaintiff  to  the  value  of 
the  refidue,  which  he  accepted.  Adjudgea  againft  the  defendant, 
for  this  is  no  payment,  but  he  might  have  pleaded  fpecially  this 
matter,  and  then  the  acceptance  of  the  plaintiff  had  been  a  bar. 
Cro.  E.  309.  pi.  17.  Mich.  35  &  36  Eliz.  B.  R;  Thiniblcthorp  v. 
Hunt. 

17.  Condition  of  a  bond  wa«,  that  if  J.  appear  before  the  plain- 
tiff at  the  commijfary's  court  at  Oxford^  fuch  a  day^  that  then,  &c. 
Defendant  pleaded  that  he  appeared  before  the  plaintiff  before  the  day 
at  S.  which  the  plaintiff  accepted  of  and  allowed  for  his  (aid  ap- 
pearance to  be  at  O.  &c.  Adjudged  for  the  plaintiff  on  demurrer^ 
becaufe  it  was  to  do  a  collateral  thing,  and  the  acceptance  of  an- 
other thing  cannot  difpenfe  therewith,  nor  is  a  difcharge  of  the 
bond.    Cro.  E.  458.  (bis)  pi.  4.  Pafch.  38  Eliz.  B.  R.  Norton  v. 

18.  Debt  upon  an  obligation  conditioned  for  the  payment  ^10  L 
at  a  day  certain.  The  defendant  pleads^  that  before  the  day  the 
plaintiffs  in  reJpeSf  of  a  trefpafs  by  his  befljis  in  the  defendant's  landj 
gave  unto  him  a  longer  day  of  paymcvA^  vchich  is  n'ot  yet  come.  It  was 
adjudged  for  the  plaintiff;  for  a  parol  agreement  cannot  difpenfe 
with  an  obligation.  Cro.  E.  697.  pL  8.  Mich.  41  ic  42  Eliz.  B.  R. 
Hayford  v.  Andrews. 


plaintiff 

Cipted 


WpUd^f  the  igfittiant  mi  had  rfKme  in  full  Jktisfa£im  iWifcrlpu 
Migaitcnu^  &c.  Held  to  be  an  ill  plea,  for  this  cannot  be  a  dif- 
charge  of  an  obligation  by  words,  but  by  writing*  Contra  if  the 
acceptance  bad  been  of  the  load  of  lime  infullfatisfaiftonofthifum 
•f  money  contained  in  the  condition,  j  Bulft.  66  Mich.  8  Jac.  Neal 
T.  ShefEeld. 

20.  In  debt  upon  bond,  die  defendant  pleaded  acceptance  by  thi 
plarniiffaf  a  bill  fealed  for  the  fame  money  after  the  obligation  made% 
Adjuciged  no  good  plea.  Mo.  872.  pi.  |2I2*  12  Jac.  fidard  v% 
Heynes. 

21.  In  an  adion  of  debt  brought  upon  a  bond  for  payment  of  mo* 
neyfuch  a  day ;  the  defendant  pleadt^  that  be  the  fame  day  made  an 
0hUgathmfbr  the  payment  of  the  [aid  money  another  day^  which  the 
plaintiff  accepted  for  the  money ^  and  iflue  taken  thereupon,  and  tried 
for  the  defendant ;  and  after  the  yerdifb  the  piaintiff  moved  the 
court  to  have  judgment,  though  the  verdifk  pafled  againft  him, 
becaufe  the  plea  was  infufficient,  and  that  he  confefled  the  debt, 
but  the  court  would  not  grant  it.  Brownh  74*  Trin.  13  Jac.  Raw« 
don  V.  Turton.  The  like  Mich.  6  Jac.  Rot.  1061.  and  the  like 
HilL  12  Jac. 

22.  If  a  man  be  bound  to  pay  20 1.  by  bond,  and  the  obligee, 
for  a  left  fum  paid  by  the  obligor,  promifes  to  deliver  tffe  bond\  if 
this  be  not  any  fatisfadion  of  the  debt,  yet  it  is  fufficient  to  ground 
an  a£lion  of  the  cafe  upon,  becaufe  he  has  no  remedy  tot  the  mo- 
ney; per  Coke  Ch.  J«  Roll.  Rep.  355.  pi.  5.  Pa(ch.  14  Jac. 
B.  R. 

23.  In  debt  upon  a  Jingle  bill^  the  defendant  pleadedj  that  he  in-^ 
feoffed  the  plaintiff  of fnch  land  in  difcharge  of  the  f aid  bill^  which 
he  accepted^  and  it  was  held  an  ill  plea.  Cro»  C.  So.  in  pi.  9.  cites 
Trin.  14  Jac.  Rot.  734.  Oliver  v.  Leafe. 

24.  I'ife  condition  of  an  oblieation  was  to  make  an  affurance  of  r  2ot  1 
lands  tofucb  ufes  as  therein  extrejjedi  an  acceptance  of  a  feoffment 
thereof  to  other  ufes  was  pleaded^  but  held  ill,  becaule  he  ought  not 

to  vary  from  the  condition,     firownl.  60.  Hill.  14  Jac.  Potter  v. 
Tomplbn.  ^ 

25.  In  debt  on  bond  againft  the  heir  of  the  obligor .^  he  pleaded^  ^^^  **»• 
that  the  obligor  died  inteflate^  and  that  J.  S.  adminiftered^  o^  had^^^*^)^^ 
given  the  pbintiff  another  bond  in  full  Jatisfa£lion  of  the  former^  &c.  —-2  Mod! 
Upon  iflue  the  defendant  had  a  verdid.     It  was  held,  that  if  the  n6>  137* 
fecond  bond  had  been  given  by  the  obligor  hi mfelf  it  would  not  ^^I3|(^ 
have  difcharged  the  former,  but  it  being  given  by  the  adminiftra-  bat  riuti| 
tor,  fo  that  the  plaintiff's  fecurity  is  bcttcr'd,  and  the  adminiftrator  [a  *^^ 
chargeable  dc  bonis  propriis,  it  is  a  fufficient  difcharge  of  the  firft  .'ti^'tj,. 
bond^  per  3  juflices,  contta  Atkins ;  and  Wfndham  J.  faid,  that  defendant 
otherwife  the  heir  and  adminiftrator  might  both  be  chargeable ;  and  **  >do^oi^ 
judgment  for  the  defendant  niil.     Mod.  225.  pi.  14  Trin.  a8  Car.  ST^'mL 
2.  C.  B.  Blytbe  v.  Hill.  £il  fcc^ 

togly;  and 
that  the  adminiftrator  being  now  chargeable  in  hii  own  right,  it  ma^  well  be  fald  in  full  fatitt'aaioii 
of  the  firft  obligation,  and  chat  if  a  ftcmrUy  he  given  hy  a  JtrMgtTf  it  may  dUcharge  a  forincr  boad* 
and  this  in  eHe^  is  given  by  fuch  i  but  Atkins  inclined  e  contra. 

in  debt  upon  bund  conditionM  to  pay  10 1.  the  defendant  pleaded  an  agtcement  that  defendant 
itoiitd  give  tha  plalatiff  a  oew  fecurity  for  this  debt  and  another^  and  that  ho  being  eiccucnr  of  cho 

s  Y  •  obligor. 


obli^ory  and  the  perfon  with  whom  the  concord  was  mado»  gave  tfaercoMn  a  peaaT  hill  feafed  by  hSm* 
felf }  but  judgment  was  given  for  the  plaintiff;  for  one  bond  given  in  utiifaAion  of  another  is  no  di^ 
chsorgc,  be  it  given  by  agreement  or  not,  and  the  agreement  cannot  mend  the  matter,  and  yet  here 
t^e  rew  bond  binds  h  m  de  bonis  propriit,  whereas  the  firft  bond  bound  him  only  de  boait  tcftatom* 
3  Uv.  55.  Mich.  3 3  Car.  1,  C.  B.  Lobly  v.  Cildart. 

26.  A  bond  was  given  as  an  accumulative  fecurity  for  payment 
of  a  fum  decreed.  *  This  bond  Ihafl  not  go  in  difcharge  or  fatisfac- 
tlon  of  any  fubfequent  debt.  Fin.  RepT  296.  Pafch.  29  Car.  2* 
VVhitton  V.  Searl. 

27.  Executor  <if  an  obligee  accepted  a  note  m  a  goUfmitb  (at  the 
n^opey ;  the  goldimith  accepted  the  biU9  and  before  payment  fails  i 
the  executor  ^envards  broug^ht  adion  on  the  bondy  and  this  matter 
being  given  in  evidence  was  adjudged  a  good paymettt^\  cited  per 
Jefferies  C.  to  have  been  adjudged  in  Ch.  J.  Femberton's  time. 
Vern.  474.  pi.  463.  Mich.  1687. 

28.  In  debt  on  bond  conditioned  for  payment  of  izL  at  a  certain 
day^  the  defendant  pleaded^  that  after  toe  day  he  paid  8  /.  and  then 
the  defendant  and  one  %  S.  gave  another  bond  conditioned  for  payment 
of  10  L  which  the  plaintiff  accepted  in  full  fatisfa£lion»  It  was  ad- 
judged ill ;  for  s^mitting  one  bond  may  be  eiven  in  fatlsia&ion  of 
another,  yet  here  the  iirft  obligation  was  forfeited,  and  the  whole 
penalty  dtre  in  law,  and  in  fuch  cafe  acceptance  of  a  lc(s  fum  can- 
not be  fatisfa£lion  for  a  greater.  Lutw.  464.  Mich.  3Jac.  2. 
Gcang  v.  Swain. 

29.  In  debt  on  bond,  the  defendant  pleaded  that  the  plaintiffs  of" 
ter  the  day^  did  accept  a  fecond  obligation  in  fatisfaHion  and  af- 
charge  of  the  fum  in  the  condition  of  the  former.  Judgment  was 
given  for  the  plaintiff  per  tot.  Cur.  though  no  exception  was  takea 
to  the  plea,  for  w^nt  of  alleging  that  the  fecond  obligation  was  given 
infatisjfaSfionjicc.  but  •nly  that  the  plaintiff  accepted  it  in  fatisfac- 
tion  and  difcharge,  &c.  Lutw.  501.  Mich.  3  W.  &  M.  Girle  v. 
Field. 

.  30.  One  on  the  marriage  of  his  daughter  gives  a  bond  to  the  huf-- 
band  for  the  daughter* s  portion^  and  afterwards  by  will  devifes  land 
of  much  greater  value  to  the  hujband  and  the  wife^  and  their  heirs. 
The  devife  is  no  fatisfa£lion  of  the  bond,  though  there  be  a  defed 
of  aflcts  to  pay  the  teflator's  debts.  2  Vern.  298.  Trin.  1 693. 
Gocdfellow  v.  Burchett. 

[  ?9^  ]       31.  One  ^«»rf  cannot  be  a  fatisfaftion  ftr  another.    Litt.  Rep* 

s/Kper      .8  tne's  cafe. 

Car.  My.       J 
3  9, '34c. 

I'riD,  1652.  Brock  v.  Vernan.  A  bond  is  n#  fatisfaAion  ofmomy  dut^  though  it  may  be  of  mo- 

ney k^f^r^  if »'  ^f*^*     **  lAo\*  %(i»  Midi.  7  W.  3,  Scayncy  v.  BuJcer. 

32.  Debt  upon  fevcral  ajfumpfits  ;  defendant  pleads,  that  ht  had 
given  a  bond  for  the  fame ^  and  on  demurrer  judgmeiit  for  Ae  de- 
fendant.    12  Mod.  406.  7>in.  12  W.  3.  King  y.  Woolafton. 

33.  Debt  upon  a  bond ;  the  plaintiff  did  by  his  deed  grant  and 
agree  to,  and  with  the  defendant,  to  accept  a  bond  for  the  building 
cfa  houfe^  in  fatisfa*5lion  of  the  firfl  Lond,  and  now  it  was  held  not 
to  be  a  good  plea,  for  it  amounts  to  no  more  than  a  covenant^  and 
not  to  a  releafe^     12  Mod.  539.  Trm.  13  W.  3.  Baber  v.  Palmer. 

^  34.  Hp]t 
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34.  Holt  Ch«  J.  faid,  that  a  bond  may  be  a  (atisia&ion  of  the  con- 
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dttion  of  another  bmd  before  it  is  forfeited  \  otherwife  after*     I 
Mod.  539,  Trin,  13  W.  3.  Baber  v.  Palmer. 

35.  In  debt  ttfon  bond  tbe  defendant  pleaded  in  bar^  that  be  made 
a  feoffment  to  the  plaintiff  of  lands^  and  that  the  plaintiff  accepted 
thereof  in  fatisfa£iiony  and  feems  admitted  for  a  good  plea ;  but 
per  Lur.  tnb  acceptance  muft  be  laid  where  the  feoffment  was 
made,  it  being  local.    6  Mod.  82.  Mich.  2  Ann.  B.  R.  Williams 

v;  Farrow.  s  c    *  d 

36.  A.  covenants  on  his  marriage  to  purchafe  lands  of  200  /.  a  J*  siAo- 
year^  and  fettle  themfor  the  jointure  of  his  wifty  and  to  thefirjl^  t^c.  fephjckyll, 
fins  of  the  marriage.     He  purcbafes  lands  of  that  value^  but  makes  maftcr  of 

no  feUUmenty  and  on  his  death  the  lands  defcend  to  his  eldeftfon.     On  ^^  ^°"'' 
a  bill  by  the  fon  for  a  fpecifick  performance,  decreed  the  lands  de-  the  h^k* 
fcended  to  be  a  fatisfa£tion  of  the  covenant  '2  Vern.  558.  Trin.  taknnttici^ 
1706.  WUcocks  V.  WUcocks.  ;*-;t^ 

worth  200/. 
fir  matmmf  which  imports,  that  they  were  juft  of  that  Taloe»  and  this  plainly  {hews,  that  the  lands 
were  brovght  with  an  intentjon  to  fatitfy  the  covenaar,  and  the.<eldeft  (on  coald  not  complain,  or  oh- 
je£t,  when  he  had  hit  200 1  per  annum  from  his  father,  that  it  was  another  cftatc  chin  what  was  covt* 
nanted  to  be  fettled  upon  him,  viz.  chat  it  was  a  fee  fimple  inftead  of  an  intatl,  for  which  caule  this 
Icems  to  have  been  a  rcafonable  decreet     3  Wms*s  Rep.  225, 226.  Mich.  1733. 

37.  ff^,  devifed  a  leafebold  eftate  to  M.  chargeable  with  joL  a  year 
to  A.  for  life.  Afterwards  M.  by  will  made  J.  S.  executor^  and  rf/- 
vifidalfo  10  L  a  year  to  A,  for  life.  J,  S,  being  afterwards  feifed 
in  fee  of  other  lundsy  fettled  his  ejftate  on  himfelf  for  life,  remainder 
over,  &c«  Remainaer  to  truftees  for  99  yearsy  to  pay  his  debts  and 
legacies^  and  afterwards  that  A  fhould  have  and  receive  20  /.  a  year 
for  lifei  the  remainder  vefted  in  the  truftees.  Ld.  Chancellor 
agreed  the  gifts  by  the  will  to  be  good,  and  that  where  a  man  is 
debtor  in  10 1.  and  gives  20 1.  it  (hall  be  a  (atisfa£lion,  and  not  a 
legacy,  and  that  he  believed,  in  his  own  private  opinion,  that  the 
20 1*  a  year  annuity  was  intended  for  a  fatisfadlion,  and  that  (as 
Mr.  Doibin  had  faid)  ^there  was  no  cafe  like  this  in  point.  Gilb. 
£qu.  Rep.  65.Tafch.  7  Ann.  in  Cane.  Davifon  v.  Goddard. 

38.  Sir  iftlliam  Davie  had  an  eflate  in  Somerfetjhire  by  his  firji 
lady,  which  was  to  her  in  taihy  they  levy  a  fine^  and  declare  the 
ufes  to  themy  and  the  ijfue  of  their  hody^  remainder  to  Sir  ff^iLiam 
and  his  heirs ;  they  have  a  daughter  Mary^  and  ^tfeme  dies.  On 
this  marriage  there  were  articleSy  that  Sir  IVilliam  Jhould  leave  his 
daughter  2500  L  if  the  truftees  demanded  it  within  one  year  after  his 
diathj  &c»  Sir  Jo.  the  father  of  Sir  fVilliam  was  then  living.  Sir 
lyiiliam  marries  a  fecond  wifcy  and  hy  her  had  iffue  feveraldaugh* 
ters.  By  deed  executed  in  his  life-time  he  gives  the  ejlate  in  Scmer- 
fetjhire  to  Mary  and  her  heirsy  and  by  deed  alfo  charges  his  lands 
in  Devonjhire  which  he  had  purchafed  with  5000  /.  a-piece  to  the 

three  daughter Sy  and  dies.  Mary  demands  the  2  $00 1.  andintereft\  f  293  ] 
but  to  this  it  was  objected,  that  the  gift  of  the  Somerfetfhire  eftate 
was  an  equivalent,  or  the  reverfion  of  the  lands  in  Devonfhirc 
was  eftcemed  to  bb  fuch,  and  that  Sir  William  often  declared,  that 
be  would  leave  all  his  children  equal,  and  amongft  his  debts,  of 
which  there  was  a  lift  of  his  own  hand  writing,  this  2500 1.  was  not 
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mentioned;  but  dccteed  by  lord  keeper  Harcouit,  that  Marf 
(bould  have  die  2500 1.  with  intcrcft  from  Sir  William's  death) 
at  5 1.  per  cent.  That  the  Somerfetjhire  efiate  couU  not  hi  mn  equi^ 
vaitntj  biccsifi  it  mov'd  from  her  m$ther^  and  was  the  conditivit  tf 
tie  agretnuni  for  tht  2^00  L  That  the  revtrfim  of  the  lands  in  De^ 
van/hire  could  not  hefoy  hecaufe  Sir  JFilliam* s  father  was  thin  Sving^ 
and  there  was  no  re(pe£b  had  to  thefe  reverfions,  neither  were  thqf 
then  in  beiyg)  and  to  make  it  an  fquivalent^  it  ou^ht  to  he  in  beings 
and  in  view  at  the  time  of  giving  the  equivalent.  Mich.  9  Ann*  Cane, 

39.  Bill  to  have  a  performance  of  a  marriage  agreenunt  contained 
in  a  condition  of  a  bona»  viz.  that  the  hufiand  Jhould  purchafe  lands 
of  the  value  ofSooL  to  be  fettled  upon  himjtl.for  l\fe<^  remainder  t» 
iis  wife  for  lifty  remaintJcr  to  the  h^irs  male  of  the  hufiand  tegottm 
on  the  ioayefthe  wifij  remainder  to  the  right  heirs  of  the  hujband^  &c. 
The  ddeif  fon  of  the  marriage  brings  this  bill  againft  the  execu-* 
tors  of  his  father  to  have  the  benefit  of  this  agreement.  The  df 
fendant  in/iflS'^  that  the  father  in  his  Ufe^time  pur  chafed  a  copyhold 
ijlate  which  defcended  to  the  plaintiffs  and  Hkewife  by  his  wiU  di^ 
v'lfed  100  L  legacy  to  be  raifed  out  of  land  to  the  fUintiffy  and  that 
this  copyhold  and  legacy  Jhall  be  tcien  as  a  fatisfa^ion  oftbemar^ 
riage  agreements  ej^ecially  in  this  cafe  where  the  hufband  and  wife 
were  tenants  in  tail  and  might  bar  the  iiTue.  Harcourt  C.  decreed 
the  plaintiff  muft  have  a  fatisfadion  of  the  agreement  in  the  bond^ 
and  4I.  per  cent,  allowed  him  for  intereft  of  the  800 1.  from  the 
death  of  his  father ;  that  the  copyhold  eftate  defcended  to  him,  from 
his  £ither,  muft  be  taken  as  a  fiitisfadion  pro  tanto  of  the  agree- 
ment) according  to  the  value  of  the  land  and  the  purchafe  money, 
but  the  legacy  of  100 1.  being  devifed  out  of  land  is  not  to  be  taken 
in  part  of  the  (ati^fa^on  i  and  as  to  a  conveyance  made  of  6  acres 
faid  to  be  made  by  the  father  to  the  plaintiff  in  his  life^ttme,  to  In- 
quire whether  it  was  a  voluntary  conveyance^  and  then  to  go  pro  tanto 
in  iatisfa<5lion  of  the  agreement ;  but  if  the  purchafe  money  was 
paid  to  the  father,  then  to  be  no  part  of  the  fatisfadion.  MS.  Rep, 
Trin.  la  Ann.  Cane.  Wilks  v.  Wilks, 

4X>.  H.  bting  feifed  in  tail  offsme  lands  with  remainder  over^  and 
alfo  feifed  jf»r  life  pother  lands^  with  apoftver  to  make  a  jointure  in 
bar  ofdoweT'^  with  remainder  over^  &c.  during  his  minority,  in  con^ 
fideration  of  a  marriage  to  be  had  with  the  daughter  of  IJ.  and  1000  K 
paid  down^  and  3000  /.  more  to  be  paid  by  U,  to  H.  at  his  age  of 
ai,  doth  covenant  by  his  guardian  to  fettle  a  jointure  of  ^00  L  per 
OPinunty  when  he  comes  of  age^  upon  his  intended  wife.  The  mar- 
riage took  eiFeAi  and  afterwards  U,  the  plaintiff's  father^  pays  H^ 
the  3000  /.  rejidue  ^tln  portit^n^  when  he  came  of  full  age^  and  then 
H.  tnpurfuance  of  the  covenant  entered  into  by  hisguardian^  doth  fettle 
fH  jointure  of  500  /•  per  annum  upon  his  wife  the  plaintiff.  Some 
years  after  H.  maies  his  Vfije  an  additional  jointure  of  z^o  L  per 
annum  upon  her  father*  s  dyings  and  leaving  her  the  value  of<jOOol. 
and  at  the  fame  time  perjuc^des  his  wife  to  join  wi^  him  in  a  fine 
of  all  the  refidue  of  bis  eftate.  Afterwards  //.  dies^  and  by  his  will 
devjfes  a  h^ufe  and  lands  to  his  wife  for  her  life^  to  the  value  ofvjo  U 
find  gives  her  a  legacy  of^xyoo  L  and  bis  plate  andjewels^  to  the  va^ 
lue  of  2000  U  mrcy  and  mahs  her  executrix^  emd  fivei  her  tie 

moiety 


fnoity  of  the  nfiiui  efbU  perjhnal  iftate^  ice.    It  happened  that  t/je 
jolnturtj  made  purfuant  to  the  marriajze  articles,  proved  defeiiive 
both  in  iitU  and  vahuy  and  thereupon  me  brought  a  bill  againft  the'  [  294  J 
remainder-man,  to  have  a  fadsfa£tion  out  of  the  real  eftate  for  the 
deficiency  of  her  jointure,  Sec. 

There  were  two  principal  points  in  this  cafe. 

I  ft.  Jf  the  additional  jointure^  bting  a  voluntary  fettUment  after 
marriage^  Jhould  go  in  fatisfa^ion  pro  tanto  of  the  jointure  made  pur- 
fuant to  the  marriage  articles. 

•  2dly,  If  the  270  K  per  annuniy  devifed  to  her  for  lifej./hould  go  in 
iotisfiiaion  of  the  marriage  articles,  or  if  the  legacies  left  her  by  the 
mllfhould  be  deemed  a  full  fatisfiiuSlion. 

Harcourt  C.  was  of  opinion,  that  the  additional  jointure  of  250 1, 
per  annum  Ihall  not  go  in  part  of  fatis&Sion  of  the  marriage  agree- 
ment, which,  though  made  by  the  guardian,  did  bind  H.  as  ftrongly 
as  if  he  had  been  of  full  age,  and  had  ilgned  the  articles  himfelf,  ef- 
pecially  fmce  H«  at  his  full  age  did  receive  the  3000 1.  refidue  of 
his  wife's  portion,  and  did  actually  make  a  jointure  pf  500 1.  per 
annum  to  his  wife  in  purfuance  of  thofe  articles.  Now  when  he 
fettled  the  additional  jointure  of  250 1.  per  annum  upon  bis  wife9 
he  could  not  intend  it  in  {atisfac^ion  pro  tanto  of  500 1,  per  an- 
num, becaufe  before  that  time  he  had  made  her  a  jointure  of  50Ql. 
per  annum,  purfuant  to  the  marriage  articles,  which  he  then  thought 
to  be  a  good  fettlemcnt,  and  therefore  there  is  no  room  left  for  the 
prefumption  in  equity,  that  a  voluntary  fettlement  fhall  be  intended 
in  fatisfa&ion  of  a  precedent  covenant  or  agreement,  though  not 
made  in  purfuance  of  it ;  and  fo  as  to  the  dcvife  of  270 1.  per  annum 
for  her  life,  and  the  4000 1.  legacy,  &c.  they  cannot  be  intended 
by  H.  in  (atisfa£tion  of  the  jointure  by  the  marriage  articles,  but 
given  to  her  as  a  bounty  by  her  hulband,  becaufe  at  that  time  he 
thought  his  wife's  jointure  was  well  fettled  and  fecured ;  befides 
mofuy  or  perfonal  efiatejball  never  be  deemed  in  equity  a  fatisfa£tion 
for  a  freehold. 

And  decreed,  that  the  remainder-man  do  fettle  500 1.  per  an- 
num upon  the  plaintiff  for  life,  out  of  the  lands  which  came  to  him 
upon  the  death  of  H.  and  that  the  lands  contained  in  the  additional 
jointure,  or  devifed  to  the  plaintiff,  ihall  not  come  in  aid  of  the 
other  lands  pro  rata  to  make  a  fatisfadtion  for  the  marriage  articles, 
but  the  whole  500  /.  per  annum  Jhall  entirely  come  out  of  the  ether 
lands  in  remainder^  notwithfianding  the  fine  levied  by  H.  and  his 
wife  the  now  plaintiff  of  thofe  lands^  though  that  be  a  bar  9nd  eftop- 
pel  of  her  dower  at  common  law.  And  that  the  plaintifF  have  a 
fatis&dion  for  the  faid  500 1.  per  annum  from  the  time  of  the  death 
of  her  hufband  H.  His  lordfhip  did  alfo  dired  the  defendant  to  ac- 
count for  the  rents  and  profits  of  the  additional  jointure  of  250]. 
per  annum  from  the  death  of  H.  But  the  counfel  for  the  defen- 
dant moved,  that  the  additional  jointure  was  made  out  of  the  lands 
of  which  H.  was  only  tenant  for  life,  with  a  power  to  make  a  join- 
ture, &c.  and  that  the  power  was  not  well  executed  at  law,  and 
being  a  voluntary  fettlement,  if  the  power  was  not  well  executed, 
it  ought  not  to  be  aided  in  equity ;  to  which  lord  C.  faid,  he  faw 
no  reafon  why  a  dcfedUve  execution  of  a  power  for  the  benefit  of 
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the  wife,  though  otherwife  provided  for,  ihould  not  be  aided  In  m 
court  of  equity,  as  well  as  want  of  a  furrender  of  a  copyh(4d  in  cafe 
of  a  devife  to  a  child,  who  hath  another  provifion  by  the  will,  but 
fince  it  was  infifted  on,  that  there  is  no  precedent  in  this  courts  of 
fiipplying  a  defeAive  executipn  of  a  power  in  cafe  of  a  voluntary 
fettlement,  he  gave  leave  to  try  the  validity  of  the  execution  of  the 
power  at  common  law,  and  retained  the  bill  quoad  that  part  until 
it  be  determined  at  law.  Decree  affirm'd  in  Dom*  Procer'.  MS. 
Rep.  Mich.  12  Ann*  Cane.  Lady  Hooke  v.  Grove  &  al*. 
r  2QC  1  4'*  ^^^  covenants  to  leave  his  wife  6^oL  He  dies  inteftate,  an<I 
^^  •'  the  wife^s  fhart  9n  thejiatute  of  diftributions  comes  to  more  than  the 
650 1,  this  is  a  fatisfii^Kon.  2  Vem.  709.  pi.  631.  Hill.  I7i5« 
Blandy  v.  Widmore. 

42.  A.  by  marriage  articles  is  bound  to  pay  bis  voife^  i/Jbefuv-^ 
vivos  him  1 500/.  infull  of  Jower^  thirds,  cuftom  of  London,  or 
otherwife,  out  of  his  real  and  perfonal  eftate,  A.  dies  intejiate^  this 
bars  the  wifeofiicr  (hare  by  the  ftatute  of  diftributions.  '  2  Vem. 
724.  Mich.  1716,  Davila  v;  Davila. 
seMod4t8.  43*  -^^  having  two  fons^  E.  and  H.  has  a  defign  to  difnherit  tbo 
439.  S.  C.  olde/i^  and  to  that  purpofe  gives  an  eftate  to  the  youngeft^  axid  there- 
reported  xifon  he  marries  and  obtains  a  confiderable  fortune  j  but  the  eldeft 
A.Vaci'ifliie  contrives^  (by  infinuating  as  if  the  father  had  commanded  it)  that  he 
two  foils,  Jhouldgivo  a  bond  to  leave  3000  /•  to  on:  of  the  children  of  the  eldifl. 
^•"<*9'TThc  bond  was  dated  in  1668.  H.  makes  his  will,  and  takes  no- 
Ske?attghter  ^^^^  ^^  ^^^  bond,  and  declares  that  he  would  never  pav  it  as  a  debt^ 
of  D.— c.  but  gives  an  eftate  in  land  to  thefe  children,  &c«  The  aueftions 
having m»de^ere,  1  ft,  Whether  the  court  would  not  damn  this  bond?  2d!y, 
|^*/fj|Jj^^ "  Whether,  confidering  the  length  of  time,  and  here  being  a  devife^ 
aadaU  '  this  (hall  not  be  taken  as  a  fatisfa^tion,  &c*  And  lord  C«  Parker 
things  con-  chofe  rather  to  make  his  decree  on  the  latter,  and  the  mafter  was 
for  Ac  wed-  ^^refted  to  enquire  into  the  value  of  this  eftate  fo  given.  An  eftate 
dingy  D.  for  life  is  no  compenfation  for  a  fum,  becaufe  of  the  uncertainty  of 
took  C.  its  duration.  The  fatisfa£lion  arifeth  according  to  the  declaratioa 
ed  Wm^aT"  ^^  *^  partv )  the  prefumption  is  always  in  favour  of  the  fatisfa<Elion, 
bond  ready  unlefs  the  mtent  of  the  party  appear  to  be  otherwife,  which  muft 
drawn,  come  on  that  party  who  would  not  have  it  to  be  a  fatisfafiion^ 
he  fi*.Ia.  '^'""-  5  Geo.  Cane.  Hancock  v.  Hancock, 

prepared  by 

the  dire^ion  of  A*  and  told  hjm>  that  unlefs  he  would  czecate  it,  A.  would  not  fuifer  the  match  \m 
proceed  ;  and  moreover,  that  he  muft  not  fo  much  as  mention  any  thing  relating  to  this  bond»  aa  be 
Tilued  his  father  s  difpleafurc.  The  condition  of  this  bond  was,  that  if  he  (houJd  die  without  ilTue  by 
that  marriage,  he  would  leave  30C0I.  to  one  or  more  of  the  children  of  B.  who  had  married  th« 
daughter  of  P*  Under  this  tcrrur  C.  executes  the  bond.  Afterwardi  he  fpoke  to  his  father  of  it^  who 
denied  that  he  ever  gave  fuch  dire^ions,  and  gave  him  30c oU  to  indemnify  him  againft  the  bond, 
which  3000 1,  was,  when  this  bond  (hould  be  delivered  up  to  him,  to  be  dilhibuted  among  the  grandi 
cluldren*  A 'dies.  C.  in  h.s  lite  time,  and  by  bis  will,  gave  in  land  and  money  more  than  3C00K 
to  one  of  thp  children  of  B.  and  dies  without  ilfue.  The  only  evidence  of  t^e  mann^  by  which  this 
bond  was  extorted,  was  a  recital  in  the  will  of  C.  It  way  provM  in  the  caufe,  that  when  C.  was  mak« 
ing  thefe  gifts  in  the  favour  of  B's  fon,  he  was  advifed  to  declare,  that  this  was  in  fatisfa^ion  of  the 
bond  ;  but  his  anfwer  was,  that  this  would  look  I'ke  complying  with  a  bond  which  he  had  all  along  de- 
clared had  been  anjuftly  extorted  from  him.  Thi«  bond  was  of  5c  years  ftanding.  Ld.  C.  Parker  faid, 
he  made  no  aoubt  but  this  bond  was  fraudulently  extorted,  but  knew  not  how  to  come  at  it ;  (or  to 
at!aw  a  recital  iit^he  will  of  the  obligor,  as  evidence  to  overthrow  a  bond,  may  be  of  dangerous  conie- 
quen-^  \  ho^'^ver,  he  thought  the  bond  had  been  fatisiied,  and  the  reafon  given  why  he  would  not  de<s 
cUrc  it  to  be  in  fati»f  iAion,  does  very  plainly  amount  to  a  declaration  of  his  intention,  that  he  did  sot 
deii^n  to  make  the  gifts  he  did  oyer  ai^d  ^bovc  (h^  l4:isfying  his  bond* 
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44.  In  a  ictdement  a  firm  was  raiftdfar  daughter's  porthn^ 
(viz.)  10,000/.  with  ^frwifr^  that  if  tbt  father  Ij  deed  or  wiU 
Jbtmld  give^  9r  leave  thihm  of  1 0,000 /.  t9  bis  fatd  daughters^  it 
fiauld  be  afatisfa&ion^  The  fadier  leaves  land  to  the  daughters  of 
the  value  of  io>ooO'].  this  is  no  fatisfadion.  3  Wms's  Rep.  245. 
Paibh.  1734-  Chaplin  V.  Chaplin, 

(E.  d.  2)     Where  the  Acceptance  of  the  like,  or  a  [  296  J 
Icffcr  Sum,  or  Eftatc,  fhall  be  a  good  Barr, 

X.  T  N  debt  upon  obligation,  where  a  man  Is  bound  in  200  /.  to  Br.  Dc 
^  i^en  100/.  at  a  day,  and  he  pays  it  after  the  day^  and  the  P*- 43- 
phindir  accepts  it,  yet  the  obligation  is  forfeited ;  but  if  a  man  be  s'  p^TnTit 
pound  upon  condition  to  pay  atj'uch  aplace^  and  he  pays  it  at  ano-  was  agreed 
ther  place,  this  is  good  by  the  acceptance  of  the  plaintiff,  note  a  '^^  ^^'^^^ 
divcrfity,  Br.  Conditions,  pi.  31.  cites  46  E.  3.  29.  ihcream^ 

IS  bound  im 
mJUmu  merebaitt  with  Jefeafanee  /»  fay  40  /.  t9  Cfuch  4  iay^  if  be  faj%  it  tlfewbcrt  at  the  Jay  «r 
^•rg  tkt  Jky  itfu0Ues.    Br.  CojidJtioas,  pi.  48.  cites  %i  E.  3. 45. 

2.  Acceptance  ef  land  to  the  value  oftol.  per  ann.  where  it  ought  Br.  Cond!^ 
to  be  20 1,  per  ann.  is  no  difcharge  of  the  bond  in  which  he  is  ^^^^'  ^ 
bound  to  make  eftate  of  20  L  land  per  ann.    Br.  Acceptance,  pi.  s^c."^'^ 
J2«  cites  3  H.  7.  4* 

3.  Where  the  condition  is  for  payment  of  20 1.  the  obligor  or    ^^^^ 
feoffor  can't  at  the  time  appointed  pay  a  Icffer  fum  in  fatisfadlion  for  in  cafe* of '* 
the  whole,  becaufe  'tis  apparent  that  aleiler  fum  of  money  can't  be  'rompiba 

a  £itisfaaion  of  a  greater.    Co.  Litt.  212.  b.  V  ^"  i^- 

®  Jones  J. 

and  ibid. 
ynp  S.  P.  accordingly,  by  Crew  Ch.  J.  and  by  Doderidge  J.  the'  10 1,  cannot  be  »ajd  in  utisfaftion 
•f  a  greater^  as  for  inftance,  of  200  L  in  the  principal  cafe  there,  yet  to  1.  may  well  be  paid  to  end  a 
fitit  for  100 1.  and  this  may  well  be  fo  done  by  law,  and  judgment  was  given  for  the  plaintiff  accord* 
ingfy  by  the  opinion  of  the  whole  court.    Mich,  x  Car.  B.  R.  5  Rep.  xiy.  a.  Trin.  44  £|jz. 

C.  B.  Pinnel'i  cafe,  S.  P.  adjudged  aicordingly.  ■  Mo.  677.  pL  923.  Penny  v.  Core,  S.  C  hcil 

•ctordiagly. 

4*  But  if  the  obligee  or  feoffee  do  at  the  <day  receive  part,  and  s*  P.  if  he 
diereof  make  an  acquittance  under  his  Jeal  in  fuU  fatisfa£fion  of  the  ^^""^"^  ^^ 
whole  it  is  fufficicnt,  by  reaibn  the  deed  amounts  to  an  acquittance  ?n 'rJhuiif. 
of  the  whole.     Co.  LitL  212.  b.  faction  of 

the  greater 
fttffly  but  that  It  by  reafon  of  the  writing*  for  if  it  was  without  writing  then  the  payment  of  part  coui4 
not  be  a  fatiiladtion  for  th«  whole|  aa  Beodlowa  faid  was  lately  argued  and  adjudged.    Mo.  47.  p:.  142. 
pa^ch.  5.  £li«.  Anofl. 

5.  If  die  obligor  or  fcofFor  pav  a  lefTer  fum  either  before  tfje  day  sBuift.  301. 
pr  at  another  place  than  is  limited  by  the  conditioni  and  the  obligee  "7^7'  *" 
or  feoffee  receives  it,  this  is  a  good  fatisfaction.     Co.  Litt.  aiaTt.  JaicV.  *8 

the  S.  p.  held  accordingly.    ■         D.  x.  Marg.  pi.  3,  cites  S.  P.     Per  Periam  y.  Andrrfon,  arid  18  E 
4.  1 5. 17.  ac.     -  ■      5  Rep.  XI 7.  a.  b.  Trin.  44  £Hz.  C.  B.  PinnelPt  cafe,  i.  t,  adjudged  accordingly  • 
but  then  he  muft  not  plead  ^enera'ty  that  the  plat nti ft  accepted  it  in  full  tarisfadtion,  out  alfo  that  he 
paid  it  in  fuU  fatis taction  j  for  the  manner  of  payment  js  to  be  dircftcd  by  hira  wiju  make*  ij   anu  not 
ly  hiin\^lu  accrpu  it,  anu  judgmtat  waig'.vca  acvorjjaijly.  5  Mod.  86.  citea  ;.  C. ' 

6.  Khofii 
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CoiWtidi^ 


Mo.  677.       ^'  ^  honitppayZh  lOi.  ii  Nov.  i6oo»    la  debt,  defendant 

SL  9^3. '  pkads  that  hi  at  the  plaintiff* s  reque/l  hrfore  the  day^  viz,  1  O^ohm 
'«nny  "'  paid  SL2S.  2  rf.  which  pktntiff  accepttd  in  full  rffatisfa&i^n  of  the 
S^<»rt  ^  '*  ^^  ^*  judgment  for  die  plaintifFon  die  defendant's  plea  for  he 
thought  the  doth  not  plead  that  be  paid  tbe  aioney  in  ftdl  fatisfa£tion  as  he 
fin  good,  ought,  but  pleads  payment  genecally,  and  that  the  plamdfF  accepted 
•L"?anc*ir  '^  ^"  ^"^  (atisfaaion,    5  Rep.  117.  Trin.  44  Eliz.  C.  B.  PiimcH's 

vas  before     cafc. 

<he  4ay, 

kut  pa>inentof  part  at  the  day  and  place  cannot  h%  by  acceptance,  a  fatisfi£tion  of  ail  of  the  iame 

^nd.- And  ^  R^p.  117.  a*  the  court  refolved  that  the  payment  and  acceptance  befbfc  the  daj 

ef  parcel  in  ratisfn£t'ion  of  the  wh'ile  {hall  be  a  good  fatisfa£lion  in  refped  of  the  circuinftance  of*  the 
time  J  for  perhaps  parcel  of  it  before  the  day  will  be  more  beneficial  to  him  than  the  whole  at  the 
day,  and  the  value  of  the  CitUfa^Uon  it  aoC  matcruL  ■  But  judgment  was  given  for  the  plaao^iE  &»? 
the4nfutficieni  pleading. 

.♦[297] 

7.  An  executor  brought  debt  upon  fevcral  bonds  made  to  die  tef- 
tator,  the  defendant  pleaded  that  he  paid  a  leffir  fum  than  expriffid 
in  the  bonds  to  the  teflator  in  his  life^trme,  and  that  he  did  accept 

.  the  fame  in  full  Jatisfaiiion  of  the  fald  bonds '^  upon  demurrer  the 
queftion  was,  whether  the  payment  or  ^e  acceptance  of  the  money 
(hould  be  traverfed.  Roll.  Ch.  J.  held  it  indifierent  to  traverfe 
either,  but  that  it  was  more  to  take  iflii^  upon  the  payment,  but 
die  court  would  advife.  Sty.  239.  Mich.  x65o.  Bois  ▼.  Cran- 
field.  ■  ^ 

8.  Payment  of  a  lefler  fum  infadsfadion  of  a  greater  is  gffod  in 
affumpjitj  but  in  debt  upon  obligation  the  defendant  pleaded  in  al.ate- 
ment  that  the  plaintiifF  received  part  of  the  money  after  the  a£tion 
brought,  and  ruled  ill.  Comb.  ig.Pafch.  2  Jac.<z«  B.R.  HilUasd 
V.  Smith. 


(F.  d)  By  whom  the  Collateral  T&ing  being  given^ 
*  it  fhall  be  a  good  Satisfa&ion. 

Cfo.1. 541.  [^*  T  ^  ^^  condition  of  an  obligation  be  ta  pay  20  A  at  a  day^  and 
pi.  6.  S.C."  *  Tijlrangerfurrenders  a  copyhold  to  the  ufe  of  the  Migee  in 
»^d  by  fatlsfa£Iion  of  the  20  /.  which  the  obligee  accepts ;  tnis  is  a  good  ia- 
K^*""^  tisfadlion  and  difcharge  of  the  oWtgadon.  'Trin.  39  EITz.  B.  R. 
cKtcri»juf-  between  Grimes  and  Shfield.] 

ticiarijs  ab-  ...         ,         .  .  ...  ,    ^  .... 

fcntibus,  that  it  is  not  a  good  plea,  for  he  is  m  no  fort  privy  to  the  cond»aoi>,  and  afterwardt  adjudged, 

fcr  Popham  and  Clench  ^czteris  abfcntibua}  for  the  plaintiC 

(F.  d.  ^)    Pleadings  as  to  Acceptance  of  Collateral 

Things. 

J,  T^Efcndant  pleaded  that  plaintiff  accepted  wares  in  full  (atit 
XJ  faftion,  &c.  of  the  refidue  of  the  debt  (upon  bond)  but 
upon  demurrer  it  was  adjudged  ill,  becaui'e  he  did  not  plead  that  be 
gave  the  wares  infull/aOs/adfi^jnj  but  only  that  the  plaintiff  ac- 
cepted them  in  fuU  fatisfaaion,  which  can't  be,  unkfs  the  defendant 

gave 


gve  them  for  <bat  purp^olCe.   Carth.  237^  238.  Pafch.  W.  £c  M.  in 
R.  Frederick  v.  Gosfright. 

2.  Artdh  likewife  mud  the  acceptance  be  pleaded  tn.(kttdBi6lion.  in  sViU.lo 
Carth,  3+7.  348.  Pafch.  7  W.  3.  B.  R.  Young  v.  Rudd.  thf^SStiff 

fet  forth  aa 
mgremmtforpwreha/iniftockt  of  the  defendant  at  fo  mucl^  an4  tbtit  he  f>aid^6  d,  at  earneft  j  the  6t-. 
feodaatffeadedf  thpa  he  did  not  accept  or  reeevve  it  at  earnefii  per  lord  C.King,  thit  is  not  well  plead- 


(G.  d)  In  what  Cafes  the  Bifpenfation  or  Exttn- 1  ^9^  3 
guijhment  of  Part  of  the  Condition  /hall  be  of  the  ^J!^^ 
Whole.  "»«'•  p«» 


to  turn* 


Civ 


[l.  TF  a  man  leafes  fir  years  upon  condttUn-tbat  the  lejee  or  bis  of-mr^  v 

fignsjhali  not  alien  without  licence  of  the  lejfar^  and  after  me  815.  pU  ^ 
lijfir  Ucenees  the  kffee  to  alien  to  whom  he  phafes^  uriio  after  aliens  S.  C.  ad- 
to  J,  S.     The  condition  is  quite  gone  by  this  licence,  for  by  the  |."^*^ 
difpcnfation  to  the  leffec,  the  condition  is  utterly  difcharged,  as  tOforitS- 
the  a/Iignees.    Co.  4.  *  Dumper  again/i  Sims  I J  9.  b.  Pafch.  43  00c  be  dip. 
•  Eliz.  B.  K^  adjudged  j  for  a  condition  is  to  be  taken  ftri£My,  and  ^fi««*  ^« 
by  his  alienation  with  licence,  the  condition  is  fatisiied.     M.  3  Jac.  fn^efib  *°* 
£t  between  f  IVaiker  and  Bellamy^  adjudged,  j  again  af? 

terwarda. 
f  Cro.  J.  Z02.  pi.  3$.  S.  C.  but  S.  P.  doet  not  appear. 

[2.  [^0]  if  a  man  leafes  land  upon  condition  that  he  JhaU  notS^P.hy 
alien  the  land^  nor  any  part  thereof y  without  the  ajfent  of  the  leffor^  Poph«nC 
and  after  he  aliens  part  with  the  ajfent  of  the  leffor\  he  may  after  iio.!l;*fi 
alien  the  refidue  without  his  aflent,  for  all  the  condition  is  gone  Dampor*i 
by  this,  for  it  cannot  bo  divided  or  apportioned.    Cp.  4.  Dumper^s  ^^*  ^^ 
cafe^  contra,  D.  16.  Eliz.  334.  32.  adjudged.]  tiSe^a 

Dyer,  and 

Cud  that  he  thought  the  faid  cafe  in  Dyer  to  be  falfcly  pTintedy  for  ht  held  it  dear  thtt  it  was  not  Jaw. 
■      ■   ■  Cf.  £•  Si6.  S.  C.  and  held  by  Popham  accordingly.  Mo.  205.  Arg.  cites  the  cafe  9f 

16  Elia.  D.  334.  but  fayt,  that  if  any  part  of  the  land  fhalt  be  difcharged  of  the  c6odition  all  is  gone, 
but  that  it  it  not  fo  where  the  peribn  is  difcharged  of  parcel  of  the  labour  which  founds  to  his  eaie  j  but 
Anderfon  and  Rhodes  e  contm  in  this  point,  and  yet  both  agreed  with  him,  that  if  a  fubje^  has  a 
reversion  to  which  a  condition  is  incident,  and  grants  oyer  parcel  of  the  reverltoo,  or  purchafes  by  fur* 
rrnder  parcel  of  the  land,  the  condition  is  gone  for  the  whole ;  for  fo  it  was  adjudged  in  one  Winter*a 
cafe  and  in  Somerferd*s  cafe  in  Hill.  Term  Hill.  27  Elia.  Where  one  has  an  intire  condition  h« 

cannot  by  his  own  9iSt  divide  it,  but  by  aA  of  law  it  may  be  divided,  at  by  recovery  in  wafte,  or  defcent 
of  part  oir  xht  reverfion  in  gaveUund  or  borough  Engliih,  but  not  by  grant  of  tb^  perfon  himfelf  j  per 

Cur.  Mo.  98.  pi.  241.  Trin.  14  Eliz. S.  P.  by  Roll.  Ch.  J.  Sty.  317.  HiU.  1651.  ■^.  C. 

cited  Arg.  Raym.  287.  ad  finem.  acd  ibid.  »SS.  cites  14  Car*  a.  Oardiner's.cafe^  that  In  fnch  caft  th* 
(Ottdition  it  gone  even  in  the  ^ttcen*t  caff* 

[3.  If  a  man  be  hound  to  build  an  houfe^  and  the  obligor  difchargei 
fne  poft^  he  is  difcharged  of  the  whole.    4  H,  7.  6.  b,  per  Keble.] 

[4.  If  a  man  be  bound  to  go  with  A.  C.  and  i>.  and  the  oUigor 
difcharges  him  from  [going  with^  D.  he  is  difcharged  by  this  from 

i^oing  with  A.  and  C.  though  that  which  difcharged  is  for  advantage^ 
or  the  condition  is  entire*    Contra,  4  H.  7.  6,  b.  per  Srian.] 

Z  [5-  Sa 
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ft 

Mo.  205.  r^.  So  if  the  conAdon  be  UpUugh  my  land  in  fuch  a  town  and 
j"iSi?dtej  ^»l^A«'y*  bimrf^  parcel  I  this  alfo  difcharges  the  rcfe  Contra,  4 
i\  c.  that  H.  7. 6.  b.  per  Brian.] 

though  I 

difchai;ge  klm  of  pknniig  oae  er  two  acfti>  ytt  he  fr«U  plough  t|ie  reiidue. 

[6.  If  a  man  bath  a  pmar  cf  revocation^  and  he  hj  bis  own  aG 

oxtinguijhes  bis  power  of  revocation  in  part^  as  by  levving  a  fin/b  of 

r*>«>^««-^  parts  y^t  the  power  of  revocation  remains  for  the  rendue,  becaufe 

FoL  472.  ibis  is  in  nature  rf  a  limitation  and  not  of  a  condition.    Co.  Litt.  215. 

ti*-v*>^  cites  the  earl  af  Sbrewjburfs  cafe  in  curia  wardomm,  Pafch.  39 

r  200  1  ^^'^*  ^  Mich.  40  &  41  Eliz.  re&lved.] 

Godiftlgi.  [?•  If  -A-  ''^"^  '*"^  '^  '*''''  "P^*^  condition,  that  they^  or  any  of 
pl.io4.S«C«  tbem^  fi>aU  not  alien  without  licence  of  the  Uffor ;  and  after  one  aliens 
the  leflbr  ^/^^  ^^^  licence  of  the  leflbr,  this  difcharges  all  the  condition  as  to 
^ce  dut  the  other  two  alfo.  Trin.  28  Eliz.  B.  between  Leeds  and  Crompton^ 
A.B.orC.  adjudged  s  ckcdCo.  4.  120.} 

{who  weA 

the  three  lefTeesI  might  alien  5  this  ii  a  good  licence  notwUhftanding  the  uncertainty*  and  thereby 
they  have  fbTeral  authoritiet  to^len.  4  Le.  58.  pL  146.  Lees  ▼•  iord  Stafford,  S.  C.  adjudged  ftir 
the  lefleewho  aliened  by  Tiituc  of  this  licence.  -S.  C.  cited  Noy  js.  that  the  leflor  liceaieed  A.  to 
alien  hit  part,  and  afterwards  B.  and  C«  aliened  without  licence,  and  that  the  entry  of  the  leflbr  wat 
adjudged  not  lawful  becaofe  the  condition  was  entire ;  and  cites  4  H.  7.  9.  tc  S.  P.  hut  the  reporter 
liyt|  Quatre  if  they  had  made  partitfoa  by  confent  before  that  licence.  — -^^  S«  C.  cited  by  the  name 
•f  Lyids  V.  Crompton,  Cro.  £•  Si 6.  that  it  waa  adjudged  that  the  Icflor  did  not  eater  j  lor  the  con- 
dition was  difpenfed  with  before. 

[8.  1(  ^t  owner  of  a  Jhip  covenants  with  B.  that  he  will  receive 

fuch  lading  as  beJnaU  appoint  at  Tork  by  fuch  a  day^  and  then  to  go 

with  tbefirjl  wind  to  R.  and  there  to  unload  and  take  in  other  wares  ; 

and  after  £•  difcharges  him  from  taking  in  gobds  at  T.  hut  that  hejball 

receive  bis  laaing  at  R.     This  difcharge  of  parcel  of  the  covenant 

is  not  any  difchai^e  of  the  reddue.  Trin.  1 1  Jac,  B*  between  Smith 

and  Barnesy  per  Curiam,  for  thefe  are  feveral.l 

Br  Con-         g.  In  contrail  of  20  L  the  talcing  of  a  bonifor  10/.  thereof  de* 

**t«*S^^C '  /^r«/W  the  whole  contrary  and  the  iffuc  taken  there  was,  that  it 

1 sip*  was  for  another  caufe.     Br.  Obligation,  pi.  21.  cites  3  H.  4. 17. 

B'ut  a  Bond  ^ 

cannat  diurmint  itlt  of  rteordt  or  iy  fptcialty^  as  bond  upon  bond.  Or  bond  of  debt  due  by  icceant 

before  auditors.    Br.  Obligation,  pi.  23.  cites  11  K.  4.  79. 

10.  If  a  man  makes  a  leafe  tor  life  of  2  acres  upon  condition,  and 
after  the  condition  is  broken,  the  leubr  may  enter  into  one  acre 
only  and  wave  the  benefit  of  the  other  acre,  and  yet  the  condition 
is  entire ;  per  Cottefmore.     Co.  R.  on  fines,  13.  cites  j  H.  6.  4. 

11.  Three  parceners  are,  and  the  one  enters  and  leafes  to  me  xei\^ 
drihg  rent,  and  /  am  bound  to  pay  the  rent,  and  after  the  two  enters 
I  forfeit  the  obligation  if  I  do«not  pay  the  3d  part  of  the  rent,  but 
by  the  entry  two  parts  of  the  rent  are  extinSl.  Br.  Conditions,  pi. 
207.  cites  20  M,  6.  23. 

Br^Dettc         12.  Debt  upon  a  bond  for  payment  of  rent  referved  upon  a  leafe 

pi  J7%.^\i^for  years  made  by  the  plaintiff  to  the  defendant^  the  defendant  faid  thatj 

^'^'  before  that  the  plaintiff  any  thing  had^  J.  N,  wasjeifedy  and  had  if 

fue  the  plaintiff  and  two  other  daughter  s^  and  died  \  and  the  plaintiff 

tnired  into  all  and  leafed  to  the  defendant  rendring  the  rent^  and  he 

was 
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was  bound  to  pay  it ;  and  before  any  day  of  payment  the  two  itther 
daughters  ^nfr^^  judgment  fi  a(^io.  And  the  beft  opinion  was,  be- 
caufe  by  the  entry  into  two  parts  the  rent  fhall  be  apportioned,, 
and  the  defendant  has  not  paid  the  third  part  according  to  it, 
therefore  the  obligation  is  forfeited.  Br.  Obligation,  pi.  6.  cites  20 
H.  6. 23. 

13.  For  a  band  cannot  be  apportioned  i  for  where  he  is  bound  in 
10 1,  to  pay  4 1,  and  he  pays  3 1.  and  not  4 1.  the  bond  is  forfeited. 
Ibid. 

14*  Brook  fays  it  feems  there,  that  if  the  entry  bad  defeated  the 
efiate  of  the  plaintiff' in  the  whole^  that  then  the  bond  haa  been  dif 
charged  in  all.    Ibid.  * 

15.  If  ^.  infeoffs  B.  upon  condition^  ice*  to  re-enter^  there  if  a 
man  impleads  B.  who  vouches^,  and  fo  recovers,  or  if  A.  re -enters 
upon  JB.  without  caufe^  and  is  impleaded  and  lofes^  there,  in  the  one 
cafe  and  the  other,  the  condition  is  determined ;  for  the  land  is  re- 
covered againft  him  who  made  the  condition.    Br.  Judgment,  pL 

136.  cites  26  H.  8.  •  ♦r        1 

16.  If  a  man  leafes  land  for  life,  or  years,  rendring  rent  with  g  L^p^  J 
daufe  of  re-entry,  if  the  Uffir  enter  into  any  part  of  the  land  he  can-  condi'tioa' 
not  re-enter  for  the  rent  again  afterwards,  by  reafon  that  condition,  cannot  be 
♦  cannot  be  apportioned  nor  the  rent.  Br.  Conditions,  pi  193.  cites  ^^^^^ 
33  H.  8.  and  P.  9.  E.  4.  i.  l-^X  Br. 

Eitingui/hmenty  pi.  49.  citetji  H.  S. 

17.  Feoffment  to  two  upon  condition  to  make  an  ejlate  hatk  to  the 
feoffor  for  term  of /j//,  the  remainder  over  in  fee  to  a  ftranger;  on£ 
ff  the  feoffees  makes  an  ejlate  accordingly^  it  feemed  to  feveraly  Aat 
this  is  good  for  the  moiety,  becaufe  the  party  to  the  condition  hadi 
difpenfed  with  the  condition  by  the  acceptance  of  the  eftate.  Dy. 
69.  b.  70.  a.  pi.  36.  Pafch.  5  £•  6.  Anon. 

18.  Leffee  for  years  has  execution^  by  elegit  of  a  moiety  of  the  rent  ;t.e,ioi.i4. 
and  reverfion^  againft  the  leffor  where  the  leafe  was  upon  condition.  S*^*  >n 
This  is  a  fufpenfion  of  all  the  condition  during  the  time  of  the  ex-  ^''^  ^^^j^ 
tent ;  and  though  only  a  moiety  of  the  rent  was  extended,  yet  the  s?  P?whtre 
tntire  condition  was  Jufpendedy  for  it  cannot  be  apportioned;  per<^^'^^ 
Curiam.    Mo.  22.  pi.  75.  Pafch.  2  Eliz.  Anon«  ''^Sthe 

ldlbr»  it 
wat  hcMy  that  tbe  mot'ety  flf  the  rent  and  the  reverfioa  was  extendable  h%  elegky  and  upon  loch  ex- 
tCDt  the  coupon  as  fufpended  during  tbe  estcnti  «<  vftU  in  tb$  UJkr  at  in  tbt  p^^tyjvh^  bas  tbt  Ht" 
ttnim 

19.  If  leilbr  recovers  part  of  the  land  in  an  action  of  waffe^  or  s*  ^*  ^f 
enters  for  forfeiture  into  part  for  an  alienation  in  fee,  the  condition  m'^"'^^**' 
remains,  as  Man  wood  conceived.    4  Le.  29.  in  pi.  82.  pi.^241 ' 

m  ^  Trin.  14 

31ia.  and  fcemttpheS.C^>  ■      ■S.P.  pcrPeriam  J.  Mo.  op  J.  Pafch.  %j  Flit.  Jllj.  114.pl. 

S55.  Pafch.  ao  Elix.  8.  P.  ohittr,  by  Dyer  and  Manwood. 

20.  A  parfin  leafed  landy  whereof  he  iifiifed  in  his  own  right^  and 
land  whereof  he  isjeifed  in  the  right  of  his  churchy  for  years,  render- 
ing re^it,  with  daiue  of  re-entry,  and  dieth  ;  the  rent  ihadl  go  ac- 
cording to  his  refpeiftive  capacicyi  and  the  condition  divided.  Per 
Jefferies.    4  Le.  28.  in  pU  82. 


^  21.  S^  i/Ptfrt  of  the  land  To  demi&d  h  iviatd^  AtHBtAiiih^ 

in  pif349.  appoitioned,  and  the  condidon  alfo.    Per  Jefferies.  4  Le»  3i8«  ia 

Pafch.27    pi.  82. 

EUs.  S.P. 

y  Penamj.  ^^^  ^  ^^  makes  a  leafe  for  Tears,  rendring  rent,  widi  chafe 
of  re--entry,  takes  a  wife  and  dies ;  the  wife  recwers  tbi  ylpart  of 
tbi  land  deinifti  fvr  ber  dower^  now  that  3d  part  is  difcharged  of 
the  condition  dunng  the  cftate  in  dower,  but  the  refidue  is  fubje& 
to  the  condition ;  per  Mounfbn  J«  4  Le.  28.  in  pL  82. 
S.P.agreedy     23*  Where  one  has  entire  condition,  he  cannot  hj  bis  mm  a9 

t^iL'/r*  ^^*^^  *^  ^^^  ^1  ^^  9f  ^^  '^  ™^y  ^  divided  \  as  by  recovery  in 
ziis.  B.  R*  waftc,  or  defcent  of  part  of  the  reverfion  in  gavelkind  or  borough. 
la  Dam-  £ng)ifli,  but  not  by  grant  of  the  pcifon  himlctf.  Mo.  97,  98.  pL 
'^''^^^   241 »  Trifl.  14  Eiiz.  Appowell  v.  Monoux. 

diveifity  D. 

509.  pi*  7  5.  in  Winter*!  ctrc— — >G«db.  3.  Pafch.  so  Elis.  C.  B.  S.  P.— —Mo.  98.pl.  241.  Tria. 

14£lis.  at  the  end  of  the  cafe  6i  Appowell  v.  Monoux*        Co.  Litt*  xi  5.  a.  S.  P. 

24.  A.  tertmrfor  20  ytarSy  and  feifei  in  oth^r  lands  infee^  Uafes 
all  for  xojtarsy  refcrving  rent,  with  claufe  of  re-entry,  and  diis\ 
now  the  heir  has  a  revcrnon  for  the  land  in  fee,  and  &e  executor 
for  the  other  land,  fo  the  condition  is  divided  according  to  the  re« 
Verfion.    4  Le.  27.  pi.  82.  per  Manwood. 

25.  A.  has  a  gineral  tail  in  BL  Acre^  andfpecial  tail  in  Gr.  Acrt^ 
*'     andleafes  betby  rendring  rent,  and  dies  having  ykf^r«r/  ifjlites  inbe^ 

[  301  ]  ritable  to  each  tail  \  now  the  condition  ihail  go  according  to  the 

rent  \  per  Manwood.    4  Le.  27.  pi.  82. 
JB.P.  ac*         26.  If  Icflbr  accepts  furrender  of  part^  the  entire  condition  is 
S'oyCT^'    gone,  for  'tis  his  own  ad,  per  Periam  J.    Mo.  203.  pi.  349. 

and  Man-    Pafch.  27  Eliz, 

Wood.  Mo. 

114.  in  pi.  *55.  Pafch.  20  Elig.-  ■       S.  P.  by  Pcriaal.  GoWA.  gi.  S>  P.  by  JelK^cics,  4 Le. 

a8.  in  pL  Si. 

If  %junrt*  ay.  Twc  coparceners  of  a  reverjion  with  condition,  make  partiiion 
^kaVrfoar*  h  ^greementj  the  condition  is  gone.  Mo.  203.  per  Periain  J.  (ay« 
yeaA  re-  it  was  fb  adjudged  4  &  5  Phil.  &  Mary.  But  if  if  writ  the  condi« 
ferving  rent  tion  remains ;  per  Anderfon  Ch»  J«    Mo.  205^  206.  in  cd.  td>g* 

«poncon-     Pafch.  27  Eliz. 

dition,  and  .  ' 

after  they 

makt  fartititn  (as  they  well  may,  hating  the  reverfion  aAd  freehold  In  them)  D^lthdr  Ae  oae  nor  thS 

•ther  ihall  enta  for  the  condition  broken.    Per  Rodes  J.  Goldib.  %%,  Trin.  %%  Elis* 

28.  A  condition  is  an  entire  thing,  znA  cannot  be  divided;  as  if 

I  leafe  3  acres  for  years,  with  a  condition  of  re-entry  for  non- payment 

of  rent,  and*  then  1  grant  the  rever^n  oft  acreSj  the  conation  is 

deftroy'd,  for  it  is  entire,  and  againft  common  right ;  but  in  the 

king's  cafe  the  condition  is  not  deftroji'd,  but  remains  fiiU  in  the 

king.     Co.  Litt.  215.  a. 

Co.  Lttt.         ag.  So  a  condition  may  be  apportioned^^y  the  aif  ^  tort  of  the 

^S-a-S.P.Jij^^.  as  if  a  leffee  makes  a  feoffment  of  part^  and  the  kffi/r  itOerf 

s.  ^Thy^'fir  the  forfeiture'^  or  recovers  the  place  wafted,  the  rent  and  con* 

reriam.-.  dition  mall  be  apportioned  ^  for  the  leflbr  (hall  not  be  prejudiced  by 

•  •  -        •  thO' 


the  ^aift  uf 'thcr  leflee,  and  no  one  fhall  take  advantage  of  his  own  S*?*  Asg. 
wrong.  4  Rep.  120.  U  Hill,  45  Eliz.  B.  R.  Dumpor's  cafe,  alias  ^^;^^ 
Dumper  v.  Symms*  ciidofpi.37« 

30.  [A  condition  may  be  ixtinguijhed  as  to  one,  and  in  effe  as  to  ^  Le.  235. 
anotber'}  as  where  tenant  for  life  of  a  rent  acknowledged  a  ftatute,  pj.  386* 
and  releafes  to  the  tcrtenant,  the  ftatute  is  forfeited,  it  was  held  that  ^'^j^^  ^^ 
the  rent  as  to  the  conufee  was  in  efle,  per  Coke  and  2  other  juf-  j.jnC.B. 
tices.  4  Le,  21c.  pL  370.  Mich.  5  Jac,  C.  B.  Anon.  *"  i>«n- 

^        •  -  t&d  feems  to  be  S.  C« 

31.  Ifleffir  grants  rtoirjim  ofpart^the  land^  all  the  condition  ^*^'  p« 
is  deftro/1    2  Roll.  R.  332,  333.  Trin.  21  Jac.  B.  R.  Anon.    mo-To^ 

iQ  pi.  349* 
-D.  309.  a.  pi.  75,  In  Winter*s  cafe,  S^  P.  S.  C.  cited  per  Cur.  and  admitted.- 


Godb.  336.  in  pi.  431.  Trin.  ai  Jac  B.  R.  S.  P.  Ar^.  GoUBh  114.  pi*  6.  Mich.  39  4e  4o£ii«. 

Co.  Lite  ST5.  a.  S.  P. 

32.  Covenant  to  levy  a  fine  to  the  ufe  of  himfelf  and  wife  fpr  life, 
and  afterwards  made  a  leafe  oiHtit  lands  for  21  years,  rendring  rent 
every  half  year,  and  after  the  death  of  J.  5.  to  pay  a  fine  of  125  /• 
hj  %L  per  ann,  quarterly  \  provifoj  that  if  the  rent  or  fine  is  not  paidf 
itjbatlbe  lawful  for  the  lejfor  to  re-enter.  Afterwards  he  levied  a 
finey  and  then  ajjigned  over  the  reverfion.  It  was  objeSed  that  the 
condition,  as  it  refpedh  the  fine  of  125I.  is  a  condition  in  grofs^ 
and  not  incident  to  the  reverfion,  and  fo  not  transferred  by  the  af- 
fignn^ent,  but  that  the  condition  as  to  the  rent  is  transferred  \  but 
Roll.  Ch.  J.  faid  that  a  man  cannot  by  his  own  a£t  divide  a  condi- 
tion which  goes  in  deftrudion  of  an  eftate,  and  by  aifigning  over 
the  reverfion  the  whole  condition  is  gone ;  and  this  is  not  within 
the  ftatuteof  32  H.  8.  to  v^ich  all:  the  juftices  agreed.  Sty.  316. 
Hill.  1 65 1.  Dekins  v.  Latham. 

33.  Where  the  condition  runs  with  the  rent^  if  the  rent  is  gone  [  00%  1 
the  condition  is  gone.    See  Tit.  Refervation  [N]  pi.  6.  and  the 

notes  there. 


(G.  d.  2)  What  fhall  be  a  Sufpcnfion. 

l.n^ENANT  in  tail  made  a  feofflmntrnfee^^  and  retook  eftate  in  ,  »-       > 

-^  fee^  and  after'  was  bofknd  in  a  flatute-mtrchant^  and  then  madi  [5?;  ;^  v  'ViV';>  | 

a  feoffment  in  fee  upon  condition^  and  died',  the  i^ue  in  tail  within  \^l^*^\y  -^  /^ 

age  enters  for  the  condition  broken^  and  was  remitted  by  his  nonage.  ^vlj-^  \^^f1\^J 

Per  Keeble,  the  execution  of  the  Jlatute  wasfued  agaiffl  the  father  <liL]r>^ 
of  the  ijfue  in  his  life^  which  execution  is  not  yet  incurred^  there- 
fore the  condition  was  and  \s  fufpendcd  during  the  execution  \  for  he 
who  may  make  a  condition  may  fufpend  or  difcharge  it,  and  this 


is  as  a  grant  to  difcharge  the  land  of  the  condition  during  this  time  ^ 
by  the  equity  of  the  Jlatute  of  anno  I  R,  3.     For  the  father  might  K,ble.  Br. 
have  releafed  the  condition,  or  *  if  he  had  taken  aleafe  for  years  Conditiona. 
after,  and  had  granted  it  over,  there,  during  this  Icafe^  the  condi-*Pf-*49* 
tion  bad  been  fufpended*    But  Rede  contra.     But  Brook  fays^  it  ^*,^Y/ 

feems. 


S02  CMltlittot. 

(^ems^  the  law  is  with  Keble>  and  not  denied  but  that  a  conditfcat 
may  be  fufpended,    Bn  Conditions^  pL  134.  cites  8  H.  7.  7. 

2,  In  Trefpab.    Tiftant  in  tail  difc9ntinues  upM  c9Hditi$n^  wnd 
after  is  bound  in  a  ftatutt»mercbant^  and  the  conufee  has  ixtcution  $ 
the  tenant  in  tail  das ;  the  tonditiin  was  terformid  in  tbi  lift  rf  the 
feoffor^    The  ilTue  in  tail  may  enter,  and  the  condition  is  not  fuT- 
pended  by  the  execution,  per  Brian  Ch.  J.  and  his  companions ; 
but  Brook  fays  quod  minim  !  becaufe  it  feems  that  the  execution 
fufpends  the  condition,  and  alfo  the  tail  is  difcontmued;  and  then 
if  the  heir  does  not  recover  by  formedon,  or  otherwife  be  remitted^ 
the  heir  cannot  enter.    Br.  Conditions,  pi.  249,  cites  11  H.  7.  21. 
%/Lo.  7T.  pi.      J.  By  ixtent  on  a  recognixana  of  the  moiety  of  the  rent  and  re- 
iq^.  Trin.  yg|.(|o,,  ^  Condition  of  re*entry  is  fufoended  \  cited  by  Mead  to  be 
Anon.  s.  P.  the  opituon  or  the  court.  0  lAvl.  4  J^e.  2o. 

and  feems 

to  be  the  cafe  intended,  and  there  agreed,  and  that  if  the  rent  be  arrear  he  cannot  enter  into  the  other 
■H>iety«— Dal.  71.  pi.  50. 6  Elia.  S.  C— — The  condition  is  fufpended  fat  the  whole,  though  only  a 
Bi9iecy  of  the  rent  is  extended ;  for  condition  canntft  be  fufp»d=d  for  part  and  in  efle  for  part.  Mo. 
•I.  pi.  2a5.Trin.  xa£lis.— S.  P.  htldy  that  the  condition  is  fufpended  during  the  extent,  at  well 
m  the  leflbr  as  in  the  extendor.    4  Lc,  loi*  pi.  yiu  in  time  of  ^ueen  Elts. 

4*  A.  makes  a  leafe  to  a  man  and  feme  fole^  rendring  rent  with 
daufe  of  re-entry,  and  afterwards  die  lejljir  intermarries  with  the 
feme^  the  condition  is  fufpended.     Per  Mead  4  Le.  28. 

5.  When  a  condition  is  fufpended  in  tartj  it  is  fufpended  in  all. 
A.  leafes  for  years  on  condition,  and  afterwards  lejfor  confirms  his 
eft  ate  in  part  of  the  land  for  life^  the  condition  is  gone.  Per  Har- 
per, 4  Le.  29,  30. 
Co.  Litt.  6.  Leafe  was  made  of  land,  part  borough  Englijh  and  part  at  com* 
215  a.b.P.  mm  law  by  licence  of  the  lord,  upon  condition,  that  if,  &c.  after- 
wards reverfton  of  part  defcends  to  the  eldeft,  and  of  the  other  pare 
to  the  youngcft  fon.  Per  2  juftices,  the  law  which  has  fevered  the 
reverfton  has  fevered  alfo  die  condition ;  and  where  one  purchafed 
the  part  of  the  other,  he  (hall  have  advantage  for  one  part  of  the 
condition  as  heir,  and  die  other  as  af&gnee.    Mo.  113.  pL  254. 

4  Rep-  5*-  '  ?•  ^*  niakes  leafe  to  B.  rendring  rent  upon  condition  to  pay  afim 
Mich.  29  an  a  day  certain.  B.  re-dtnnfes  this  land  to  A.  before  or  after  the 
BR  r'**  day  of  payment  of  the  fine,  this  is  no  fufpenfion  of  the  condition 
lin*s  cafe^  becaufe  it  is  collateral^  but  if  the  condition  had  been  to  pay  the  fine 
s,c. annually  the  re-demife  Would  fufpend  the  whole  condition,  becaufe 

hy  Hali'ch. '"  '^^^  ^^  *^  ^*  ^"^**^^'      J^""^'  ^5+*  P^'  ♦^^ 

j.Vejit.157.  g^  Mortgagee  demifes  the  land  to  the  mortgagor  for  years.  This 
demife  does  not  fufpend  the  condition  \  for  the  payment  of  the  niort^ 
ga<re  money  does  not  arife  from  the  profits  of  the  land,  and  it  is  a 
condition  collateral.    Jenlc.  254.  pi.  46. 

9*  A.  leafes  to  B.  2  acres  for  20  yearsy  rendring  rent  with  con- 
dition of  re-entry ;  lejfee  leajed  I  acre  for  10  years^  and  afterwards 
granted  the  reverfion  in  the  20  years  in  (he  fa  id  one  acre  to  lejfor^  it 
was  held  to  be  no  prefcnt  fufpenfion  of  the  faid  condition,  becaufe 
there  was  not  any  pyijpffion.  3  Le.  221.  pi.  295,  Pafch.  30  Eliz.  in 
Gim.  Scacc.    Brijhmian's  cafe. 

10.  Leafe 


*  '  Ho.  LeaiTc  with  condition  to  re-enter  for  not  repairing^  &c. 
leflbr,  with  the  confent  of  the  leflee,  builds  a  new  barn  on  part  of 
the  land,  and  the  leiTee  takes  a  new  leafe  of  the  new  barn.     By  the 
new  leafe  the  condition  is  fufpended ;  for  it  cannot  be  apportioned, 
and  the  new  leafe  is  a  furrender  for  that  part.     Noy.  126.  Culcoe, 
r.  Sharp. 

1 1.  If  A-  lets  to  B.  for  10  yeaft-s,  and  B.  re-dem^es  to  A.  for  fix  2^^^  u  ^t" 
"^ear^  to  commence  infuturo^  in  the  mean  time  this  works  no  fuf*  fofpended  f 
penfion  either  of  rent  or  condition ;  per  Cur,  Vent.  91.  Trin.  22  ^  the  fuc: 
ICdJtk  2.  B.  R*  in  Ai  cafe  of  Lion  v»  Carew.  Pjnfion  of 

the  condj* 
tion  arifet 
i^afrtfmt  inttrtfi  pajtd  hf  die  Leilee  to  the  lei&ry  fi>  tbat  the  kflbe  ought  to  hate  profit  of  it ;  ad« 
judged  and  affirmed  in  error.  Jenk.  254.  pi.  46.  ■  4  Rep.  5a.  b.  Vs  jch.  29  «r  30  Elis.  Rawlina*a 

cafe.  S.  C.  cited  Vent.  277. per  Cur.  who  obfenred  that  the  refoluclon  in  that  cafe  at  to  fufpenfio* 
of  the  rent  ^as  not  necedarjr  to  Vbt  judgment  ghren  in  that  cafe  which  wu  upon  the  ezdnguifeiiKnt  of 
the  coadition^  which  is  tuin  and  not  to  be  apportioned. 

(G»  d^  3)     Revived  in  what  Cafes. 

i.  T  N  debt,  th^  defendant  was  bound  to  the  plaintifF  in  100  ].  to 
-*  tnaie  his  eldeftfon  marry  the  daughter  of  the  plaintiffs  and  that 
if  he  dies  hefe/re  carnai  copulation^  that  he  Jhall  make  hisjecondfon 
fnarry  the  fame  daughter  within  a  year^  if  the  law  of  the  church  will 
fermit  it ;  and  after  the  eldeftfon  married  her  and  Med  before  carnal 
copulation^  and  the  plaintiff  obtained  a  licence^  and  required  the  de- 
fendant  to  make  the  fecond  fon  marry  with  the  daughter  within  the 
yoar,  and  he  rcfiifed)  and  the  plaintiff  fued  the  obligation  ;  and  they 
demur,  &c«  For  it  was  agreed  there,  that  at  the  time,  &c.  of  the 
making  of  the  obligation,  it  was  not  lawful  that  the  younger  bro« 
ther  fliould  marrv  her  who  was  die  feme  of  his  elded  Brother ;  and 
therefore  qinere  if  the  obligation,  which  was  difcharged  before  by 
the  licence,  in  as  much  as  the  law  of  the  church  would  not  permit 
it,  may  revive  by  the  licence  obtained  after,  and  to  be  forfeited  now 
where.it  was  difcharged  before;  for  ^^  fecond  marriage  was  not 
terfniffbli  by  lawy  but  by  the  licence  which  came  after ;  for  the  giv- 
ing of  the  licence  proves  that  the  law  would  not  fuffer  it,  for  the  li- 
fence  is  a  difpen&tion  with  the  law ;  and  therefore  it  feems  that 
the  obligation  is  not  forfeited.    Br.  Conditions,  pi.  194.  cites  12 

a  8. 5. 

[  304 1 

[H.  d)    In  what  Cafes,  after  Refufal,  he  fhall  fay  ^^J^^^, 

JSncore  Priji.    -  pnfttper 

'  tOtOA. 

[r.    A    MAN  hound  in  20  quarters  of  corny  upon  concision  ♦  [r**  9^«P' 

**»  pay"]  for  id  quarters  j  if  it  be  refufed  at  the  day^  be  may  JSid'itliT 
plead  it,  without  laying  uncore  prift.     Co.  9.  Peytoe  79,  for  it  is  chaise  10 
TOnum  periturum,  f  28  H.  8.  25.  154.  theoMigeo 

to  keep  it^ 
:ind  fty*,  that  fo  it  was  held  m  aS  H.  8.  in  C  B.  at  Caml  has  seporttd.    Ibid.  79.  a.  b.<  ■         C<, 
Lttt.  207.  a.  S.  P.  accordingly. 

t  D.  24.  b.  25.  a.  pi.  154.  Hill.  zS  H.  8.  citea  Trin.  12  H.  8.  Rot.  541.    Briclthcad  ▼.  WilTom 
S.'P.  adjudged  f  >r  th«  platntiif  ^  fw  that  the  defendant  feoald  hare  pleaded  that  he  was  uncoti  prift  c« 
•Jctlver  the  10  qnariers. 

Vol.  V.  Z  [a.  A  maa 


AH 


V.  p.  be*  ^^.  A  man  hun4  in  aftatute^  r^cegmxatui,  §r  ASg^iB^  ^4^ 
ITp^Jcd*  f^nudfor  a  l^er  fum ;  the  obligee  refufii  at  tbi  daj^  it  as  gooe  jfii^ 
ofthefum  ever.     Qo^f).  Peytoe'ji.K'] 

celtataincd 

in  the  oUifatioiiy  Ac  it  being  contained  in  the  defeaTance  made  at  the  dnie,  dr  ifter  die  eUipota 
ftatute  or  rec6gflisance.  Co.  Utt  tojx  g.*— --By  the  tender  in^fach  cafe  he'ii  diCdiaifed  of  til  f  iMt 
^therwife  it  is  of  an  obligatioQ  with  condition  to  pay  a  lefs  Turn.  Crfr.  £•  755.  pi.  f  6*  Pafclu  4*E|if> 
C.  p.  Cotton  V.  Clifton.»  ■■Jathe  cafe  of  a  defeafance  the  futa  is  coUatenl»ji|id  that  it  tilie  reate 
that  i/  the  obngor  tenders  at  the  dayi  and  obligee  refuies  It,  that  ft  it  loft  for  efcr.  9  Rep.  yo.  "b.  «i 
c}tet3sH*.6t*«  a«  b« 


3.  In  debt  upon  obUg^tion  upon  eonditioOf  dittif  tbe 
hy  and  within  the  fioft  of  St«  BartfaolomeWy  or  hifhrg  thiftaft^  de- 
liver 40  dolfas  to  the  riaintilF,  the  phintUF  paving  to  Urn  xoL  far 
every  doth  unniediatdy)  that  then,  &€.  and  that  in  the  vig3  c^die 
feafty  the  defendant  came  to  the  pbintiff's  houfe,  and  there  was 
ready  to  have  delivered,  &c.  .^nd  the  pUntifi^  nor  any  for  hio^ 
ivere  not  ready  to  pay  him ;  per  Choke,  you  ought  to  lay  diat  yon 
was  there  all  the  day,  smd  the  plaintiflF,  nor  anr  other  waa  ready  to 
receive  it,  alidthat  he* is  yet  ready,  wbichall  thieiufficea  agreed, 
bv  whi^h  he  faid  accordingfy.  Br.  CohditionSy  ju.  xy^  cites  ax 
}l.  4.  52. 

4.  In  dibt  upon  pbligatioH,  the  didtadzta  plemU  ii0i  ih^  pLnnfi^ 
iy  died  indented  betwixt  them  cevivanted  timt  tbi  dipmiant  paid  htm 
50  /.  dt  A£cb»  die  obligation  fliould  be  void,  Mt  vdM  day  hi  tm^ 
dred  the  moneyy  and  the  flaiitHf  refufed  it  i  die  couit  h^  the  plef 
good  without  faying  upcore  prift ;  for  the  indenture  of  de^aJBmee  ia 
a  collateral  covenant,  and  not  parcel  of  the  obligation>  aa  the 
condition  indorfed  is  ^  per  Dyer,  Mo.  36.  37.  pl«  xx9.  Txuw4 
Eliz. 

Wit  It  to       5.  In  all  cafes  of  condition /ir  paymtnt  efa  eifUinfim  m 
fJ!d  that  ht  U^<hing  lands  or  tenements^  ir  lawful  tender  be  once  I 
that  ought   which  ought  to  tendcT  th^  money  is  of  this  quit  am(fiiD|7 
to  tender     for  cver  after.    Litt.  Sect  338. 

t  nc  money 

4\jclatted  for  ever  t«  malt  ^ny  thtr  tenJtr ;  byt  if  it  were  •  duty  beibif^  tfaeimb  tKo  finibr  tatcr  If 
JT^rce  of  the  condition,  yet  the  t/ebt  or  duty  remained  }  as  if  A.  borrows  jcp  1.  ofB.  and  aftqr  Vttt* 
fagu  the  land  to  B«  upod  condition  for  pavment  thereof;  if  A.  tenders  the  money  to  B.  and  m  n« 
fuleth  it,  A .  may  enter  into  the  land,  and  the  land  it  freed  icr  ever  of  the  condition*  but  yiA:  tlie  Mft 
temaineth,  and  may  be  recovered  by  a£l:on  of  debt.  But  if  A.  without  any  kwi,  debt «  d«t]t  pjL 
ceding,  iufeoft'  B.  of  land  vwon  condition  for  the  payment  of  xro  I.  to  B.  in  nature  ^^P^tlAa  ^Sfl$ 
in  that  cafe  if  he  tenders  tne  lOoL  to  him  according*  to  the  condition,  and  he  reAifeth  tt,'B.haAnt 
f«nedy  therefore  ^  and  io  it  our  author  in  this  and  his  other  cafet  of  like  nature  Co  be  nndci|itu4.  €•• 
tatfe.  109.  a.  b. 

V 

£  305  ]      (!•<!)    What  Things  will  dejiroy  a -Condition  j 

and  what  not. 


—  • 


Adls  by  the  Refervon 


•V.  io«..    {u  *  Tf    '4  ^"55.  309.  75.  agreed  per  Curiam  that  by  the^nmT 

a.  ^c9. 1'.  T^^  of  the  re%erfton  of  part  of  the  lands  tcpon  a  leafefor  y^ars% 

^*f^^     en  tubii'h  a  rent  upon  condition  is  rejerved^  all  the  condition  is  con- 
eortitt.     founded,  becaufe  it  is  penal^  and  therefore  cannot  be  divided  %  and 

be 
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%e  moft  dtftrov  His  own  grant  if  thecondidon  (hall  remain,  although  ^is*''^*?* 
^tfo  thfe  condih^  was  reftrved  uponfeveral  tints.    Co.  5  f  Knight  ^J^  f^ 
55.  b.  refolved.]  Marg._- 

»  S.  C.  cited 

Godb.  336.  pi. 431,        ■    -S.  C.  cjted  And.  174.  ia  pi.  >tx.         i    ■  S.  C.  cited  bv  Anderfon  and 
llhodcs.    ^0.  ao5.  ■  3.  C.  cited  by  Pcriam  J.  Gouldib.  %i,  .-S.  C.  cited  3  l«e.  144. 

ft  178. 

f  And.  173.  fU  sil.  Knight  Y.  Bftch*  S.  C.  ft  S.  P.  admitted  per  Ccr.-  ■■  1     M6. 199,  pi.  349, 
S.  C.  ie  S.  P.  admitted  per  Cur.       ■  ■      Goiildib.  15.  pL  X4  de  19.  pU  I.  S.  C.  Ir  S.  P.  admitted* 
3  Le.  114.  pi.  178.  Knight  ▼•  Beech.  S.  C.  te  S*  P.  admitted  per  Cur.  a  RolL,  Rep* 

3p.  Trio,  ftx  Jac.  B.  R.  Anon.  S.  P. 

[2.  Co.  ^.  Knight  55.  t.  refolved,  [ jf  ]  the  ting  grants  part  df^o.  103. 
tti  reverjkn^  hk  fatintee  Jhali  itot  take  advantage  ^ the  conditsonjl^^^'^* 
lyut  the  king  by  iris  prerogative  may, ,  becaufe  it  remains  in  biita.  J    Perfam  and 

Windham, 
that  the  condition  was  gooey  bot  by  Andeilbn  an4  Rhodes  e  contra»  and  at  length  the  caofe  wai  eflde4 
by  agreement. ■  And.  174.  pi.  211.  S.  C.  deS.P.  argued.—  ■   Gouldib.  15.  pi.  J4  S.  C.       ■ 

3  Le.  134.  pi.  178.  S.<?.  ■■   ■■Co»  Litt.  ai^.  a.  S.  P.  that  in  the  king's  ca(e  the  conditioo  is  no| 

[3.  If  a  man  Uafesfor  life  upon  condition^  the  remainder'over^  the  See  (P.  d) 
condition  is  deftroy'd,  becaufe  otherwife  he  fhall  deftroy  the  re-  ^|^*^  '* 
nainder  which  he  hath  created.]  •  ^  notes  thef«» 

[4.  So  if  a  man  devifes  for  Ufe  upon  condition^  the  remainuer  to  ^^  ^  ^y 
another  \  this  deftroys  the  coiMition.    20  AC  17.  Co.  xo«  Ma.  pU^andtirg 
Port.  40.  b.  and  there  41.  b.  ht  cites  *  4  Ma.  per  Curiam.    Con-  iM>tes  there. 
tra  2  Ma.  127.  52.  becaufe  it  is  made  at  the  fame  time.]  *J^[-  *'*"*• 

[5.  If  a  man  ledfes  for  years  upon  condition^  and  after  leafes  far 
pars  bj  indenture  to  anothir^  to  commence  prefentfy^  this  fecond  I'eafe 
hath  not  given  away  the  condition,  for  it  is  but  by  eftoppel  between 
the  parties.    Pafch.  41  Eliz.  B.  R.  per  Curiam.] 

6.  If  a  man  infeoffs  me  upon  condition  to  pay  him  lO  U  fuch  a  day^ 
#r  to  re^enter^  and  I  leafe  the  land  to  him  rendring-  rent^  and  at  the 
Agar  I  da  not  pay  the  10 1,  now  he  fluU  retain  the  land,  and  the  rent 
reiervcd  by  me  is  extin^;  per  Brian  Ch.  J.  B^.  Conditions,  pl«  167. 
cites  20.  £•  4*  i8j,  19. 

7.  But  if  a  man  makes  feoffment  in  fee,  rendring  rent,  with 
.  ^aufc  of  re-entry  for  non-payment,  and  xikc  feoffee  re^infeoffs  the 
.feoj^ory  the  feoffor  cannot  re-enter  for  non-payment  of  the  rent,  be« 

caufe  he  himfelf  has  the  land  out  of  which  the  rent  is  ifTuing ;  but  • 

that  odierwife  it  is  of  a  fum  in  grois  as  above  \  per  Brian  Qh.  J. 
Br.  Conditions,  pi.  167,  cites  20  £.4.  18, 19. 

8.  And  the  law  fecms  to  be  the  fame  of  a  leafe  made  after  by  the 
feoffee  to  the  feoffor  iov  years  or  life,  for  hereby  the  rent  is  fu/pended. 
Ibid,  per  Brooke. 

9.  In  debt,  the  mafter  and  brothers  of  St.  Bartholomew  of  Lon- 
don had  granted  to  J.  S.  for  his  life  fuch  corody^  &c.  faciendo  talia 

firvitia  as  N.  and  others  did,  and  the  granUe  leafed  to  the  mafter  and  [  306  J 
brothers  for  7  yearsy  rendring  10  L  rent ;  the  grantee  brought  debt, 
and  the  grantor  faid  that  the  plaintiff  has  not  done  the  fcrvices;  and 
the  plaintiff  faid  that  he  is  excufcd  by  reafon  of  the  leafe  to  the 
grantor,  which  is  a  fufpenfe,  by  which  it  was  awarded  that  the 
plaintiff  fhall  lofo  his  rent  and  the  c^rody.  Br.  Conditions,  pi.  167.. 
cites  22  E.  4.  17. 


3o6  Conoidatt^ 

10.  If  a  man  mortgages  his  land  up^pt  iefttfalut  ^fn-fafnuni  0 
n^interj  and  the  bargain  to  be  void,  and  the  Vimlii  U^fts  his  lanQ 
ta  the  vifidor  for  ip  jeart  by  imknturi  of  defea&ncei  and  further 
grants  to  him  that  if  he  pays  looo/.  within  thefaid  term  of  10  years^ 
that  then  thefalejball  be  viidj  &c.  and  the  leffeefurrenJers  the  term^ 
jet  the  tender  of  the  i6dol.  within  die  iojrears  is  goodsbecaufeifae 
ID  years  is  certain  fo  the  leafb  is  furrender'd  or  forfeited^  and  e 
contra  if  it  was  te  repay  within  the  term  aforefaiiy  without  tbef6 
words  (fo  years.)  For  m  the  one  cafe  the  temiy  viz.  the  leafe 
is  a  lindtation  of  the  pavmenti  and  in  the  other  cafe  the  lO  years* 
Note  a  4liverfi^.  Bn  Conditions,  pi.  ao3«  cites  %<  H.  8^ 

II*  Leafe  for  life  referving  tm/,  and  fer  default  a  re^entry^  the 
re^mainJer  over  in  tail\  diis  remainder  does  not  deftroy  the  condi- 
tion, becaufe  it  was  made  all  at  one  time.    But  v^en  condition  is 
once  annexed  to  t  particular  eftate,  and  after  by  other  deed  the  re-* 
Verfion  is  granted  by  the  maker  of  the  condition,  now  the  condi- 
tion is  eorie.   I).  1 27.  pL  53.  Hill.  2 &  3.  P.  &  M.  in  cafe  of  War-* 
ren  v*  Lee* 
A  cofid'iekm      12.  A.  leafcs  a  houfe  and  lands  to  B.  and  takes  back  a  leafe  of 
""^  Jj'^-^rf,  and  after  part  of  the  rent  is  behind,  and  A.  enters  into  B  a 
^^rt  •nte  P^^  ^  ^^  condition  broken.   Adjude'd  that  die  condition  is  gono 
thint  it-     and  void  by  A*s  taking  a  leafe  back  of  part,  becaufe  a  condition  is 
m'lftd  titmet  fpecial  and'  endre,  and  not  to  be  (evered.    Owen  41.  HiH.  26  £liz« 
Wc',':L-^"i  B"»«n '^^  Stamford. 

annexed  to  * 

iuch  a  rent  in  Quantity  \  fer  if  the  rtta  he  dimhl/biJ  the  ccuidiiioamttft  faili  per  Hale  Ch^  J.    Vefl& 

S78.  Mich.  17  Car.  i.  B.  R.  in  cafe  of  Hodgfldnc  v«  Robfon  and  Thornborough. 

The  cafe  was,  tis.  A  copyholder  made  a  leaf*  fir  \6feartf  nndring  lO  1.  rent.     Leffh  maJg  m  fufr 
effort  of  th«  \tsAjor  %tiytars  vfitbcut  ary  rent.    The  lafi  leffee  ^Jff**i  h'u  term  te  the  frj^  Ujfir^ 
All  the  court  agreed  ^at  the  firit  leflor  ihalfhave  all  the  rent  againft  tnie  lefleei  and  he  pothtng  againft' 
his  under-kiTee/  becaafc  he  reierved  nothing*  nor  IhaU  the  under-leflee  have  any  thing  againi  th« 
irft  kflbr  for  tfae  fam^  reafon.   2  Lev.  Y43,  I44.  Trin.  27  Caf«  x  B.  R«  Hodgfon  ▼.  Thdniboiougha 

13.  A.  gai^e  land  upon  cmditien  to  B.  and  after warih  A.  hyftnt 

rekajes  to  B.  all  his  rights  yet  the  condition  remains.     2  And.  84. 

Mich.  39  &  40  Eliz.  cites  the  cafe  of  Denham  v.  Dormer. 

Ow.  116.         14'  A  leafe  was  mzit  for  years  uptfn  Rendition  to  he  performed  by 

sx.  ad*     the  IfJ/irf  and  before  the-  time  of  perfirmanee  the  le^  leafis  it  t$  a 

judged.      granger  for  years^  and  then  performs  the  condition.    Itwasobjeded 

that  by  making  this  2d  leafe  the  condition  was  difj>enled  with ;  but 

all  the  court  e  contra ;  fer  the  eftoppel  is  onh'  between  die  leflbr 

and  the  2d  lefTee,  and  adjudg'd  that  die  lefior's  entry  was  lawfiik 

And  Coke  Att.  Gen.  bein^in  court  faid  it  was  a  dear  cafe*    Ciro. 

£.  665.  pi.  16.  Pafch.  41  Ells.  Ferrers  i.  Burroughs 

15.  nut  if  one  makes  ^feoffment  on  condition^  and  afterwardt 
levies  a  fine  to  a  firangerj  tne  condition  is  gone.     Cro.  E.  665, 
pL  j6.  rafch.  41  Eliz*  in  cafe  of  Ferrers  v.  Borough. 
CodW336.       J  5^  £grffff  for  years  rendring  rent  with  claufe  ofre^'^ntryy  lejfeeafi 

Haikef.  fig^^^  ^^  ^''  '^'^  '".  one  toTt  to  one^  and  in  another  part  to  another^' 
vMTth  ¥.  emd  kept  a  part  to  hinfel/i  leffor  levied  a  fine  of  the  reverfion  ef  the 
Davis.  s.c.^  yjkoU  to  J.  S.  The  rent  is  arrear.  The  firft  leffce  paid  all  the  rcn^ 

ly  thl7«f-  ^^^  ^^^^  ^^  ^^^^^  again.  The  aiSgnee  of  the  leffor  demands  the 
met  that    rcnc  aod  enters.    Per  tot*  Cur.  bis  entry  is  lawiuli  for  the  leffee 
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hy  the  ai^rtionment  of  the  land  cannot  deftroy  the  condition,  ^j^g  c^^^y. 
though  true  it  is  *  if  the  leflbr  grants  the  ri^Verfion  of  part,  all  the  Uon  was  not 
condition  is  deftroyed,  and  the  accepfana  rfihi  rent  is  not  material,  de*roy«i  by 
2  Roll.  Rep.  332.  Trin.  21  Jac.  B.  R.  Anon.  {^^";^  ^^ 

oftheldTee 
Umfelf  and  fii  no  colour  tadeftrojr  tke  condition.^     i        Palm.  38s.  S.  P.  on  a  leaie  made  by  Fits 
Williamiy  and  feenu  to  be  S.  C.  and  for  non-paymeqt  the  grantee  entered  into  the  whole  and  held 
lawful  i  for  the  law  by  apportionment  of  the  land  cannot  defboy  the  condition*  as  Icffor  may  by  gnm| 
•f  part  of  tBe  fe?erfion^  and  Chamberlain  J.  (aid  it  had  been  fo  adjudged  bcfojpe  in  this  court* 


(K.d)     [Dejiroycd  or /upended  by] 

Aas  in  Law,  ■  ■•C:^ 

t 

[jr.  T^   14  EUz,  309.  75.  .per  Curjjwn^  if  the  nverfion  of  a  Itaje  ^^  3o«.  b- 

^^•forytars  he  fevered  in  any  parU  the  entire  condition  re-  \^f„"t^y«, 
ferved  upon  die  leafe  K>r  years  fhall  not  be  deflroyed,  if  die  fever*  cafe. 
ance  be  ify  Mfcenty  eviHion^  or,  afi  of  the  law  \  otherwife  by  the  a£i 
ff  the  party.] 

[2.  If  a  man  makes  a  feoffment  to  the  ufe  of  himfelf  for  life^  the  Mo.  ySSv 
remainder  to  another^  &c.  with  power  of  revocation^  and  after  iriakes  P**.  '"^7» 
a  leafe  for  years »  be  cannot  after  revoke  during  the  leafe.    Pafch.  ydiakd'^vf* 
3  Jac.  between  Teoland  and  fettis^  per  Curiaip,  agreed,]  Ficiis,  s.  c, 

f  3.  But  after  the  leafe  expired  he  may  revoke.     Dubitatur,  P.  3  CokeCh.  T. 
Jac  B,  between  Teoland  and  Fettis.  J  Jlf,}  ^^'^^ 

for  all  cx- 
capt  tke  term  {  an^  that  if  one  makes  a  conveyance  with  power  to  make  (eafe,  ^nd  with  power  of  re<« 
vpcadony  if  he  m^kea  a  leafe  he  may  revoke  for  the  rcfiduc  j  but  Iio  faid  th«  doubt  here  is,  where  ho 
his  no  power  to  make  leafes  and  yet  he  makes  one ;  the  court  were  divided  in  opinion.  Mod« 

2x4.  pi*  13.  Hale  Ch.  J.  cited  z6  Car.  Snape  v.  $turt,  that  if  there  be  a  power  of  revocation  and  a 
leafe  lor  y^an  U  ma4^>  it  fiifpends  quoad  the  term,  but  after  it  is  gogd.  ■  ■  t>ce  Tit..  Powers^  (.A«  16) 
(O)  ft  (E) 

4.  Leafe  for  years,  provifoj  that  the  leflee,  his  executors  or  af- 
fignSy  /hall  not  alien  nor  grant  over  the  term  without  licence  of  the 
leffor^  but  only  to  one  of  the  children  of  the  leffeei  the  lefiee  died,  and 
his  executor  granted  the  term  to  one  of  his  fons.  Brooke,  Browne, 
and  Dyer  held  that  by  the  grant  to  one  of  the  fons  the  reftraint . 
was  not  determined,  and  that  (he  fon  could  not  grant  over  to  a 
ftranger  without  licence  \  but  Stamford  and  Catline  e  contra* 
The  reporter  adds,  Sed  qusere  hoc,  and  alfo  quaore  if  this  be  a 
oondition  or  only  a  covenant ;  for  it  was  not  agreed  as  to  that  point 
amon^  the  juftices.  D.  152.  a.  pi.  7,  Mich.  4  &  5.  P.  &•  M. 
Aoon. 

5.  Leflee  for  lOOyears  leafes  for  ao  years  with  claufe  for  re* 
entry.  The  firft  leflor  grants  the  reverfion  in  fee,  and  attornment 
was  had  accordingly;  grantee  purchafes  the  reverftm  of  the  term^  he 
fliall  neither  have  the  rent  nor  re-entry ;  for  the  reverfion  of  the 
term,  to  which  it  was  incident,  is  extinh  in  the  reveriion  in  fee. 
Mo.  04.  pi.  232.  Pafch,  12  Eliz.  Ld.  Treafurer  v.  Barton, 

^.  Conditio|i  was  that  all  ajfurances  Jhall  be  to  the  ufesofthe  inden^  Jenk.  s^s. 
Mtre^  this  condition  is  not  cxtinguWhcd  by  a  fine  i  but  without  fuch  f|^*^^**^'' 

Z  3  agreement   ^^  **" 


^^  »  M     » 
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foiutieo  ac.  agreemeot  oondidon  ihould  be.  cKdnS  bjr  fin^  ^fnffimf'^  or  bf: 
cotdingiy.    general  cntrv  into  a  warranty^  or  by  being  r^dvid  gencniU^ 

{  308  ]      7.  ^.  infnffti  B.  on  condition  f^  convey  it  td  A*  for  Bfy  remain^ 

'  to  C.  /ir  jrrtfri  ^  inJenturOy  and  jrct  continues  the  ]>odeffio|^  jre- 
folved^  that  A's  taking  die  profits,  and  niaking  a  leafe  for  years^^ 
was  a  difleiiin  to  B.  and  fuipended  the  condition  during  the  term* 
2  Rep.  59.  b.  Mich.  40  &  41  £liz«  B.  R«  the  ad,  refoludoii  ia 
Winnington's  cafe. 

8.  A  tormor  for  yeaan grantod bis torm  to  t*  S.  t^MXOjfditionyitat 
ibc  grantee  did  ndtyoariy  p<j  to  Rr  zo  A^dbat  the  grant  Ihould  be 
void)  and  after  die  grantor  made  the  erantce  executor  and  died. 
Per  Popbamand  Gawdy,  the  condition  is  extinguiihed^  but  Clench^ 
and  Fenher9   e  contra.    Goldlb.  i8z.  pi.  117.  Hilk  4^'51ie»^ 
Tudiall  V.  Smote. 
FcrDoa^       q.  A  condition  is  annexed  to  2  acres,  i  acn  it  evi&fi*hy m 
S^I*      eigne  tide,  the  condition  is  gone.  *  Per  Uaughton  J4  3  Bulft.  6o. 
Sr"^  iW  13  Jac 

(L.  d)  Into  what  Thing  the  Entry  may  be  for  Ap 

Condition  brpke. 

[i.  TF  a  man  Uaja  two  mills  upon  condition  that  if  the  kffie  leafes 
^  tbonty  or  affigns  either  of  them  to  another,  itjhall  be  lauiid't^ 

him  to  re-enter ;  libe  leafes  oncy  the  leflbr  may  enter  into  both,  for 

the  condition  goes  to  both.    38  E.  3. 34.] 
I«.t9s.  pl-     2.  Lands  were  given  in  tail  upon  condition  if  the  donee^  or  hie - 
400.  Anoa.  heirsy  difcontinue  die  land,  the  donor  fliall  re-enter ;  thc5  donee  bath 
^'thatMie   ilfi^  ^  dauzbters  and diesy  the  daughters  lavf  iffue  %fonfy  and  dsf  i, 
•f  the         one  of  the  Jons  difcontinues  the  land  to  another }  and  it  was  held  by. 
dau^tm    the  court  to  be  a  breach  of  the  condition.    Cro.  £•  35.  pi.  2.  Mich. 
Is  wnuS  ^6  ««•  ^7  Elii.  Br.  R.  Crolcer  v.  Trevidiin. 

4c  droit 

COTM  ceoy  Sk.  Clepdi  J.  fald  that  the  words  are  (9r  mwy  9fhi$  bears  J  and  dierefort  it  Is  a  fbcftltiire^ 

^Md  Ibit  ceQcdnm  per  toe.  Cnr*    And  jo4gnent  accoidtaslr* 

3,  A  leafe  was  made  to  2  for.  years  upon  condidbn  tbattbs^j  mh* 
either  efthem^  flM  alien  any  part  of  the  landy  without  ajfentoftbtt 
Uffor\  they  mate  partition^  and  one.alienetb  bis  .party  this  is  a  for* 
feiture  of  die  whole.    Cro.  £•  163.  pL  a.  Midu  31  and  3a£lia«- 
&  fi.  Goftwkrk's  cafe^ 


(M.  d)  At. 


\M.  d)  At  what  Time  he  may  enter  for  ^e  CqikIh 

tiOn  broke  or  poformed. 

[f  •  T'K  A*  make  zfioffimnt  of  the  land  to  %  S.  in  fee  t^an  C9ndi»  C.T>.c,i)r3» 

*  ti$n  that  ifbefaji  lo/.  /•  J.  S.  tbefirji  ef  May^  6  Car.  that  it  P*-  >o  * 
fliaH  be  lawfiil  ror  him  to  re-enter,  and  after  bepaws  the  lo  1.  before  s?c/bu*^' 
the  Jofj  icilicec^  the  firft  of  April,  and  J.  S.  accepts  it\  though  this  s.  p.  doei 
is  a  eood  performance  of  the  condition,  inafmuch  as  payment  before  »o(  appear. 
die  isLj  is  payment  at  the  day,  jret  A.  cannot  re-enter  and  revejl  hn  T^^'.^i^q/ 
aUefiaU  by  force  of  the  condition  till  tbefirji  of  May^  becaufe  the  bot  s!  p*. 
ctmdition  does  not  give  him  power  to  re-enter  till  the  faid  day*  <><>«>  not  ap^ 
Mich.  8  Car.  3>  R-  between  Burgoyne  and  Spurling^  held  by  Barkly,  p""^-      ^ 
in  thecafepf  afurrender  of  acopyhold.]  L  3  9  J 

2.'  In  aiGie'the  jury  laid,  that  A.  leafed  to  B.  upon  condition, 
that  if  A.  or  bis  heirs  pay  to  B.  or  bis  beirs  io7.  wifhin  a  certain  time^ 
that  hejhall  ro^enter^  and  if  he  does  not  pay  within  the  time^  and  B. 
pays  him  lO  /.  within  another  term  ^fl^r^  that  then  B,  Jhall  havefee^ 
arid  A.  nor  B.  does  not  pay^  atid  A,  re-enters,  and  after  that  both 
days  were  pafled  B«  oufted  him,  and  A.  brqught  aHife,  and  tool; 
x^cnsingby  his  writ,  becaufe  It  feems  that  B.  has  franlctenement  for' 
his  life  by  the  firft  livery  i  for  A-  cannot  re-enter,  becaufe  he  did 
not  pay,  and  B.  cannot  have  fee  becaufe  be  did  not  pay.  Br.  Con* 
ditjons,  pi.  1 62.  cites  12  AiT.  5. 

3.  In  aflife  zfemo  Vf2isfeifedj  TxAinfeoffed  a  man^  who  had  a  feme^  Bn  ConilM 
t^on  condition  Wat  he  JhouU  marry  her.     Thefedffie  infeoffedA.  who  t»ons,  pi. 
infhoffedB.  who  infcofFod  C.  who  infeofFedD.     Th^  firjlf eo fee  ^'^'^'^'^ 
dteai  tiie  feme  entered  upon  D.  16  years  after,  and  the  entry  good,  F.N.E^.aoii' 
^r  it  is  admitted  a  good  condition  j  for  though  the  feoirbe  cannot 
marry  at  die  tinie  of  the  feofFment,  yet  it  may.  be  that  his  feme 
fliall  die,  and  then  he  mieht  have  married  the  feoftbrefs,  and  there- 
fore a  good  condition,  and  the  entry  lawful.  Br.  Conditions,  pi.  i  j  9, 
cItes4oAin  13. 

4*  Note,  by  three  juftices,  that  if  a  matt  covenants  with  C.  that 
tertain  rocoverors  fiom  fuffer  him  to  take  the  profits  offuch  land  till 
'y^fitisfy  bin  of  100 1  There  C,  fhall  take  die  prohts  tijl  J.  pav 
im  100 1.  and  the  profits  Oiall  not  be  taken  as  parcel  of  the  100  u 
Oontn  SbeHey,  bat  he  did  ndt  jperfift  ftrongly  in  his  opinion,  Br, 
Svpofition,  pL  I.  cites  27.  H.  8.  5^ 

>  The  condititn  of  a  feoffiisenc  was  to  pay  20 1»  at  AScbaebnas^ 
ib  every  year,  and  afier  fucb  default  the  feoffintnt  to  he  voidw 
Ruled  by  the  judee,  that  it  is  uncertain  in  this  cafe  when  re-entry 
fliall  be  niacKB,  Clayt  86.  ^145«  Summer  Affizes,  16  Car.  be« 
forfFofterJ.  FaU'scaft* 


o 

and  1 


^4  (N.d)^i^ 


.509  <^nBit(on« 


l3te$  on  "  ... 

itat.  3»H,  [i,  1  F  a  feoffment  be  made  upon  condition  to  enfeoff  a  firangor^ 
j.  cap.  34.  i  jy^j  ji^g  feoffee  docs  not  perform  xt^^^ftranger  cannot  enter 


5«sT)t.c«-     (N",  d^  Who  tnay  enter  for  the  Condition  broke« 

vcnanty  the        .\  »      ,  •  -  . 

a^tes  on 

2>tat. 
S, 

eifewhereT*  f^r  the  breach  of  it,  becaufe  he  is  a  ftranger  to  the  conditio.    21 

t^PtiftmaaE.  4.  56.  J  -  •  p  ^> 

infeoAs  an- 

orhcr  /o  tafuff  tht firji  fe^fforj  and  the  feoflire  oflfera  to  him,  an4  bd  refufei^  there  the  feolibr 
scienter  j  tor  there  is  default  in  bim.  Contra  in  the  other  cafe  \  there'  U  fiot  anv  dehoU  in  the  ft^ffbr 
when  the  (bran^r  refufcd ;  per  Newton  and  Pafton  J.  apdjultborpe  *].  acconfij^j,  and  To  j  juftkea 
in  one  opinion,  and  none  to  the  contrary  but  f^ortefpue  ferjeaft  \  qiK>4  oota.  -Br.  Conditioiti>  pi.  5}« 
cites  19  H.  6.  34* 

So  it  a  nun' infleoffs  y*.  S,  upon  condition  that  if  J,  S,  d^  ti9t pen  jo  I, year^  to  ttfiranrntr^  thst 
then  theflrsngtr  msy  re-enur^  and  it  i<  by  deed  indented,  and  after  J.  S.  does  not  pay  tba  ftrartger,* 
there  ihtfijlr  may  ^nttr^  ^t  not  th«  ftran^  \  ^uod  nou.  Br.  Conditio^^  pU  ^05.  <\^,  Do^ 
Sc  Stud.  lio.  a.  fol.  94* 

S.P.fbrit  Tj.  But  in  this  cafe  A\t  feoffor  hii^felf  ot^v  enter  fpr  the  conji- 
l7?:r.^' tlon  broke,    21  £,4.56,!^ 

the  in  tent  of 

the  feoffor  that  the  feofite  (houJd  iftain  die  land.    Br.  Conditions,  pi.  5  5.  cites  19  H,  6.  67*  73. 76. 
« 

[  310  j       [3.  He  in  remainder  cannot  enter  for  9  condition  broke  by  tho 

particular  eftate.     29  Aff.  17.] 
Thealienar       [4*  If  thc  king's  tenant  aliens  upon  condition^  and  dieSj  his  heir 
tlon  was  by  Jff  ward  to  the  king  for  other  land^  the  king  may  enter  in  the  right 
iKfvTnf    of  the  heir  for  the  condition  brgkc,     i3  Aff.  18.  adjudged^  Iqri 
and  the  con-  Clifford s  caje,} 

<ii{Mn  was 

to  re-infeofTthe  tenant.  Br.  Conditions,  pi.  105,  cities  S.  C.-..  .  .  Co.  Littf  %%%,  a.  b.  cites  S«C^ 
■  a  Rep.  80.  a.  b.  cites  S.  C.  and  the  reporter  adds  his  obienrations  upon  it.  -^         Tenant  of 

the  king  infeoffed  A.  to  re-infeofF  him  or  his  heirs,  and  died  before  re^nfeoffment,  his  heir  being 
within  age,  and  th:s  was  found  by  o^ce,  whereupon  the  {cing  feifed  for  the  co^iditlon.'  Br.  Conditions^ 
pi.  229.  Cites 42  A fT.  6.  , 

» 

Sr.  Condi-  [  ^,  If  the  king's  tenant  aliens  in  foe  upon  condition^  and  difs%  hi$. 
io4*'cftes  ^^^^^  within  age^  the  king  may  enter  in  the  right  of  the  heir  for  the 
s.  C.  and     Condition  broke.     17  Aff.  20.] 

Brooke  fay?,  ^ 

^ued  nbta,  that  (his  was  by  entry  defcended,'and  ye|  the  feoffment  was  by  licence  of  the  king ;  >quxre 

Ideo  legem. 

.  .  .  • 

lyio.525.pt.  [6.  If  z  mzn  leafes  for  yearsj  upon  condition  if  the  rait  bf  arrior 
694.  Davy  fhat  the  leafe  Jhatl  ceafcy  and  then  grants  over  the  reverfiony  zni: 
^^~^^  after  the  condition  is  broke,  the  grantee  of  the  reverjion  may  enteo 
I  IVf^'  '^^o  the  land^  for  the  leafe  *  is  determined  before  entry  by  the 
V.  Mathews  bfeach  of  the  condition*     H.  41*  £1.  B.  R.  between  Darc^  and 

and  Binfield,  Mathewe.  ] 
S.  C.  but 

Hates  it,  that  A.  feifed  for  |ife  of  his  wife  made  i  leafe  of  a  mill  to  B.  the  defendant  in  n^^mtrntfif 
,  iy  years,  who  afterwards  afftgned  the  fame  to  Cfor  l4yearSf  rendrinf^  j^t\y  3  buihels  of  mcflyn,  and 
one  buihel  of  wheat  every  Saturday,  and  if  any  tart  tbtte^f  frwid  not  btfa\fi  tbt  Itaje  Should  eoafi,  B. 
cnter*d  and  was  pollefled,  and  C.  liing  f^Jtjftdhy  t^e  reverfion  of  deed-poll^  granted  au  bis  reverficn  ^ 
ut  urn  fiat  urn  &  interejpr  to  D,  to  tvhem  B.  attorned*  !>•  dewumded  tbe  rent  ^  and  for  non-payment  enter"  dm 
Clench,  Gawdy,  and  Fcnner  (abfente  Popham)  agreed,  that  by  the  common  law  tbe  aiiigneede  toto 
ftatu  ihall  take  advantage  of  the  celTer  of  the  term  in  eflc,  and  make  demand  of  the  rent,  if  tb« 
fraAt  de  toto  ftatuby  by  wlting  and  attornment  had-,  aa4^^Bck*d  ix  H.  7.  and  Smith  v.  Staplcton^ 

ia 


Ip  Qowcl^,  And  tbey  -afit  (aKeate  PcMpham)  agreed,  that  by  tbe  Stat.  31 H.  8.  the  grintaeof  the 
rrrer$on  of  tlie  term  ihall  have  benefit  6t  the  condition  annexed  to  the  lefler  term  derived  out  of  the 
Mt  vamp  and  thii  by  reafon  of  the  wordi  in  the  ftitate,  tis.  that  the  grantees,  their  executon,  &c» 
and  therefore  it  was  adjudged  for  the  plaintiff.  ■  »  ■  Cro.  E.  649.  pi.  40.  Davy  v.  Matthew,  S.C.  and 
Clench  and  Fenner  held,  that  In  this  cafe  the  grantee  ihall  take  advantage  by  the  common  law  j  for 
the  eftate  Ihall  ceafe  without  entry,  becaolie  *  beginning  by  parol  it  may  fo  determine ;  but  if  he  cannot 
by  ^e  commoo  law,  he  may  clearly  by  the  ftatute,  for  by  that  leafe  made  the  leffor  has  the  reverfioo^ 
and  (he  grantee  has  that  f«ver6on  and  rent,  and  is  within  the  intent  of  the  ftatute  7%  H.  8.  for  he  has 
the  entire  i|verfion,  and  Gawdy  was  of  the  fame  opinion  at  to  his  being  within  tne  ftatute ;  bat  he 
d«abted  whether  he  might  by  the  common  law;  wherefore  Popham  abfeute,  it  was  adjudgM  for  the 
plaintiff  Bot  in  this  cafe,  if  the  leafe  had  been  for  life  upon  fuch  condition,  the  grantee  fhall 

aok  taks  advantage  of  the  breach  of  the  conditiott,  for  this  is  but  avoidable  by  entry  after  the  condi* 
tioB  hrakcn,  which  cannot  be  by  the  fommoi^  law  transferred  to  a  ftranj^/  ^  Hep*  $$•  b.  Tpa»  f 
Jac.  perQur.'in  Manning*s  cafe,  ■  10  Rep.  48.  b.  S.  P, 

*  lOgaewiiat^  Aeani.] 

7.  AMt\fenu  Onant  in  tall  aftir  pdffihiKtj  of  ifiiie  extin£l|  the  re* 
virfien  to  R*  infee^  takei  baren ;  the  barm  and  feme  alien  to  him  in 
reverjion^  rendring  rent  for  life  of  the  baron  by  deed  indented,  with 
claufe  efre'^entryfor  non^^payment  within  8  days.  The  alienee  aliens 
averm  The  rent  [was]  arrear;  The  baron  and  feme  entered  for 
the  Tent  arrear,  aiul  the  entry  adjudged  lawful  becaufe  of  the  rent 
arrear^  and  not  becaufe  of  the  alienation  of  the  alienee ;  and  itcan«- 
not  be  adjudged  a  furrender,  becaufe  it  was  made  by  the  baron  for 
his  life,  and  the  feme  may  furvtve  him,  and  it  cannot  be  adjudged 
alienation  to  the  dianheritance,  &c.  for  it  was  made  by  aflent  of 
him  in  reverHon,  and  it  is  not  a  difcontinuance,  becaufe  it  is  made 

to  him  in  reverfion.     Br.  Conditions,  pL  112.  cites  29  AflT.  64.        r  12  v  1 

8.  Baron  feifed  in  jure  uxoris  infeoffedy,  S,  upon  condition  to  4eafe  Bf,Entre 
to  him  and  his  feme  for  term  of  life.,  the  remainder  over  in  tally  the  Congeabkp 
remainder  in  foe  to  the  right  heirs  of  the  baron*    The  baron  dies^  ^^'c^'^^^ 
y,  S,  leafed  to  thefomefor  lifoy  remainder  In  tally  remainder  to  the  ^^  re-entrr 
right  betrs  of  the  fom*    The  heir  entered  for  the  condition  broken,  tbe  difcen- 
and  the  feme  enterM  upon  him,  and  per  tot.  Cur.  prseter  Cheynie  ^""^Qce  b 
her  ciltry  is  congcablct    Br,  Conditions,  pK  71,  cites  4  H.  6. 2. 3.   JSwcby^ 


purged,  and 
ivee 
re-entry  t» 
che  fane.         Br.  Difeontineance,  pi.  8«  citei  S.C#i'  ■      iS«  C.  cited  8  Rep*  44:  a<  Co.  Litt* 

20%»  a.  S.  P.  and  when  the  heir  has  entered  for  the  condition  brol^cn  hia  eftate  vaaiihes,  end  the  eftate 
IS  prelcntl^  veiled  in  the  wife.-  ■   .     Ibid.  'i,'fi*  b«  S.  Pf 


9.  If  A.infeofFs  B.  upon  cwiM\on  to  rerlnfooff' him  in  foe^  and 
A.  dies,  yet  B.  ought  to  Infooff  the  heir  of  A.  and  if  B,  had  tendered 
fcofiment  to  A.  and  he  refufed,  and  died,  yet  the  heir  of  A«  ihall 
make  requeft,  and  (hall  have  the  land}  qusere  inde,  where  no  tlm§ 
is  limited.    Br.  Conditions,  pi.  55.  cites  19  H,  6, 67.  73.  76. 
.  10.  If  a  man  leajes  land  for  term  of  years  upon  condition  that  i/Then  U  n 
he  do£S  not  go  tg  Kome  by  Juch  4  day  his  ejlate  Jhall  be  voldj  and  diverfiiy  be-* 
the  lejfor  grants  the  reverjUn  over,  the  tenant  attornsy  and  after  i'2SS*»^' 
does  not  gOy  the  grantee  may  enter*    Br.  Conditions^pl*  zj^^.  citos  uxidta's 

J I  H.  7.  17-  JrtehoU^or 

ij.  Contra  if  the  cqs^Aonwz^  to  renter.    Ibid*  ^t^^f£^ 

12.  But  of  a  thing  void  purchafer  may  take  advantage,  and  the  {fa  man 
fame  of  leiTee  for  term  of  life*    But  Brooke  fays  quaere  Inde  \  for  nudce  a  gift 
per  Bromley  Ch.  Jf  2  M*  \\  i*  not  voW  till  an  entry.    Ibid,  ^^^^ 


B^ vpM ecHlMMr,  tliAC'if 'te  dwueft,  ttt:  gifcs  not  toRonit  befere  IbcK  t  Jty^  ih€ii((,  kc.  1k^ 
ceaie  or  be  void.  Tbt^&ttft'of  thk  rtteifion  flAll  never  take  advaiitaie  of  tbe  oondidon,  bcaunfi^llkB 
cftaee  cionot  ceafe  belbre  an  entfy*    Co*  Litt;  214.  b. 

Avrif  tbe  leafe*had'  bteft  bot  fot'^fs  the  prances  AouIS'likfe  taken  adraatage  of  the  Ckc  cm^ 
tioiiy  becauftthe  leafefbr  ^Mrt^  ipfcffillSBBy  by  tbe  bteailil^  thft  condition  without  any  eafry  wm  voidf 
hr  a  leafe  for  yean  may  be|io  vrich6ut  ceremehy,  and  fo  inay  end  wHbout  ceremony  |  but  aa  dbte 

_    79.    Piilch* 

p^  Cvrlaad  held  accordlpgly; 

.    J  3*  A*  mott  gave  in  /a//  upon^condittoh  that  j^  tbtdmn  dk  mtlh' 

0Uti£(iiS  or  bis  ^hh'ijfuiy  aKen  in  fet^  thar  iRfx  ifinu  Jhatt  a^fii 
and  the  land  fhali  retnuin  U  ajlrangir\  the  <lohe|>  aliened  ia  tccytii: 
had  ifiiie  and  died^  and  it  was  held  a  good  condition  as  to  the 
donor, .  if  he  bad  refarved  dfe^atiy  to  hunSUf^  «biit  uia  neT  gjtodhs 
make  the  ftrangcr  have^tbeiremaifider ;  forrtat,  ^e^ontry^oonditiHr 
nor  remainder  cajmot  be  refarved  nor-  appcHHted-  t»-  a  finnger 
quod  nota>.and-  fo,  p^  Frowickr  fee- cendkieii- ut-dic •  pHnrifiii 
cafe  cannot  make :  the  land  taremaui  to  a  ftfaoger^  qtiod  Vavatev 
conceilit,  and  this  hy  three  juftic€a#  Brv  Coftdltkmsf  (^  Z^xaMitfi 
jtl  H.  %  II. 

If*  The  p^or  of  Saint  Tc^n^JA  Jeru&lesi  in  'Bii^ht'UoJi£f§r 
yfars  the  commandry .  of  Babfil'  by  indentufe-le^anin  Dockftye, 
frovifo^  that  if  thefytdfriory  or  4inyofhis  hrothtn  there  being  C9m* 
numdersy  would  inhabit  in  it^ibMthen  ike  fiiid  M4IX  andkis  ajignp 
Mge  th^elves  by  tbe  fame  indenture^  ttfm  a  yearns  warnings  46ift^ 
move  or  gi,ve  place  to  the  faid  prior  conmetndry  $  and  after  tte  pfkr 
diedy  and  ene  who  was  brother  at  the'time^cftbe'demifiweu'nuuh 
priory , and  vfSiM  alfi  cenmandry^  by  which  he^gave  wamiff  by- a* 
year,  and  M.  D.  wouki  not  avoi(4  and  the  prior  enOred,  and  it  waa" 
m  qiufiien  whether  the  prior  may  ^»e$ma0ndry.  ed/o  or  not,  aieiifa- 
man  may. give  plaee  to  a  deadplfrfin  at  the  brotben  were?  But  thir 
was  cot  much  weigi>cd,  &c»  But  the  qveftiom  were,  whether  tbe 
words  above  were  a  condition,  and  if  it  be  a  condition  whether  they 
extend  4o  the  fuccefTor,  becaofe  nor  fucceflbp  wte  menti6fied  in  the 
indonturei  and  by  the  beft  opinlton  It  does  net  extend  io  tbefucctjir 
if  it  be  a  condition,  becaufe  the  indenture  fpoke  only  of  the  prior 
r  312  ]  andnot  of  the  fucceflbrs.  And^  per  Audley  chancellor,  this  word 
(bsAiPoHon)  in  the  conditibn^'goefl  t6  the  perfon  of  the  prior  only 
who-i8>iK>w*dead.'    Br.  Conditions,  pi.  7.  cites  H.  8.  X4, 15. 

15.  •  N*  manner  of  perfend  ihall  take  advantage  of  conditions  tX* 
cctttoi^  if  diey  be  not  partiet  or 'privies ;  for  privies  in  efiate  (hiffl 
pot  tak«  ad^ant^ge  of  condition^  elcecdtory,  &c.  Perk?  S.  83a 

16;  Ifa  man  feifed  of  land  leo^  it  for  life  \xfon  condition  thai  iho 
Uffeo  Jbali^pof  %ts.  at  a  day  certain^  the  remainder  unto  y»  S»  infee. 
JVSLfhflUMnoc  tAkt  advantdgeof  th]>x:6ridition  by  way  ot  entry,  and 
yet  heis^tfivy  in  cftate-;  for  both  iheirejlates  were  made  at  one  ant'' 
tbe  fame  timoyiic.  Perk.  S.  831. 

I  J.  Nor  privies  en  fait  fhik  not  take  advantage 'of  r^iuft^llf^  «y* 
oautopf  I  and'thefefiire,  if  il  man  feffeki  of  laiiid  Uafis  it  for  lifk  upon 
condiatiOA,  &c/and  aftorwenrdf  grants  thtteverjion  unto  aflrdnger  in' 
fee^  and  AitieffeeaUomt^  yettti^  grantee 'fluM  "not  take  advantage^ 
Df  this  condition  by  way  of  entry,  notwitbftanding  he  be  privy  en 
fildt^  becaufe  he  has  the  reverfion  by  grant,  &c*  Perk.  S.  831. 

x8.  Nor 


iS,  Nmrprivm  in  law  fludl  not  take  advanta^  of  condition  ex-  &•  t». that 
ecutory;  and  thcrtfore,  if  there  be  lord  or  tenant^  and  the  tenant  ^V^^'^ftji* 
dotb  Uafi  the  tenancy  for  life  unto  a  ftrangcr  upon  condition^  and  af-  not  enter  for 
terwardis^  the  tenant,  aies  witbouti  htir^,  ana  the.  rovgrfion  efcbeats  to  breach  of 
the  lord,  Ac  lord  iball  not  takp  advantage  of  the  condition  by  way  f®""*^**?' 
of  entry ;  and  the  lord  in  this  cafe  is  faid  privy  in  law,  becaufe  he  js^^ot  hek 
h^S:  his  eftate  in  the  r^er&OA  by  the^  law  onl/t.  via&,  by  oicheau  to  Uie  kr- 

^CCfcSvaSI^SjZ.  for}  but  if 

comr  ill  afrear  he  may  diftrain*    Utt.  $•  348* 

19^  Bmiprhies  in  right  fliaU  t^  advantage  of  oonditiofs.  ex*  co.  utt. 
eputorjs  &c,  and  th^efofp,Jf  leffie  for  years  be  of  land,  and  heci4.b.s.p« 
gremieib  bis  eftate  unto  a  ftran^  upon  condition^  Uc.  and  niaketh.^*^?^^°^^y» 
hit  exaputOTK  and  dies.;  in^this  cafe  bit  exeeutors  /baU.'take  advan^  admi^^^ 
taptef^M  coadition^  byv^y  ifentry^iqit  they  are  privies  in  right;  tor  where 
for  if^tbe  condition  b^  I^qji^q^  2^4  they  do. enter  into,  the  land,  &c.  ^''^  i^«^ 
they  fliaU  have  the  iame  in  right  of  the  tcftator,  &c.  Perk*  S.  ^•^;"^' 

839U  S33,  the)rU   ' 

piivy  In  righr^  sn4  icfrc^bit  the  fecimft#f<he  4eceafed.. 

M.  If  »  mSA  fqiM  ofjaod  for  the  term  of  7p  years  in  right  rfhis  Bkron  dj^ 
toife^  leafes  it  to  aftrangerfor  ten  years  rendring  rent^  itc^  and  for  ^'"rinurs^hi 
d^k,€i  payment  to  reenter  j  the  htijkand  dies  aoAthen^the  rent  is  7^^^  "^^^y 
bd|in(i»    IiCoaceivethat!th&  wife  ihail  have  the  rent^  and  not  thevonuitiin, 
executor,  becaufe  the  rent  mis  to  the  huiband  by  way  of  referva-  ^^,^^  -'-' 
tion,  and  the  wife  has  the  reouunder  of  the  term ;  hut  though  the  {[;|  ^^^^ 
wife  iball  hare  the  rent^  yetibeftiaU  not  enter  for  the  condition  ihaii  enter 
broken  i  caufii  patetj  &ic.    Perk.  &  834.  >n^  ^^^ 

land  by  rea* 
ion  of  the  CQoditioo  brokeni  now  the  ftvot  /hall  eater ;  per  Fineuz  J.  Kelw.  64.  b. 

21.  If  an  alb^t  infeoffiz  ftranger  of  land^  which  he  has  -  in  right  ^^  '^^  ^'* 
of  his  hdufe^  upon^  condition^  h\%futeeffir  jhaR .take  advantage  of  xht^l^^'!^ 
conation  by  way-  of  entry-  if  it  be  broken,  becaufe-  that  bo  is  privy  bemiaiy, 
in  right  i  the  iame  law  i$  of  ^^n  and  chatter^  and  fuch  like  per-P^^°»<v 
fonsTmutatb  mutandis.    Perk.  S.  835,  ^^^ 

tick  or  cor* 
p«Ut»  ec4eG<^cil..or  ttmporaly  mske.  a  Itafif  ftc.  upw  ewiitiim  \M(mtt9jpor  may  enter  for  thecondi- 
tioBbipkcn.9  f9rthey  ucfrpty  tn  right. ^  Co.  Utt,  %\^  b.'         ..Mo.isa,  pU  151.  Pafch*    yhixx, 
£tre*i  cafe,  S.  P.  as  to  an  entry  for  a  condition  in  deed  broken ;  but  otherwife  of  a  condition  in  law  aa 
wafte,  forfeiture,  &c»  And.  9.  pi.  19.  Anon.  S.  C.  but  S.  P.  doc$  not  appear.        ■■  D.an.  b* 

pL  90*  Ayer  ▼»  Orme,  S.  C.  and  was  upon  a  leafo  made  by  the  archbilhop  of  Yoiky  and  confirmed  by 
the  dean  and  chapter,  in  which  the  rent  was  refonpod  to  the  archbifliop  and.  hit  lucceflbr,  proTitied  that 
tn  time  of  vacancy  of  the  archblihdprick  the  rent  ihall  be  paid  pro  rata  of  the  vacancy  *  to  the  chapter 
«f  the  cathedral  church,  ut  injure  liio,  &c.  The  fee  voided  and  cont;nued  void  more  than  Ax  months, 
and  for  rent  arrear  during  the  vacancy,  the  new  archHiihop  enter(*d  ;  but  hecauje  the  condition  mnjes 
ufnn  A  rent  tn  h  pnij  neiib^  to  the  lejfor  non  tn  bhfufceffir^  ^nd  the  iireatb  of  the  cooditiqn  bong  net" 
tier  in  the  one'i  tim^nor  in  the  others,  it  was  held  by  We£m  and  Brown  that  tbejncceffnr  ton  id  not  enter. 

•[313] 

22.  Ani  privies  in  blood  zs  the  heiroftheftoffor^icc.  fliall  take  ad-  As  tntwf* 
vantage  of  conditioasexecutory  by  way  of  entry,  &c.  Perk.  S.  835.  J^lkfng 

his  dofe 
Ihe  dcfoadant  pleaded,  that  hn  fother,  whole  heir  he  is,  infeoffird  iAvt  plslntifF  apon  condition  to  re-in« 
fooff  him  when  required,  and  did  not  name  his  heir  in  the  condition  {  but  the  heir  (hewed  that  he  re« 
^«if«d  th^^laintiff  to  rt-ififetifhiin  after  the  death  of  his  father,  and  becaufo  he  wouU  not,  he  re* 

cttUcd^ 


^13  cottttfdort; 

♦ 

cntred ;  and  the  plea  hdd  good  ndtwithftaiidiiig  the  heir  waa  not  Mmed  U  tht  fioadition.  Relw.  f  37. 
pi.  T25.  Cafut  incerti  tcmporis  cites  Mich.  7  H.  6.  <  -Co.  Litt.  3^x9.  a.  the  heir  may  eater.  ■ 

a.Kfp*  So.  a«  S.  P.  cites  Lit.  Cap.  Conditioniy  fbl.  8ft,  [S.  J53.] 

Z7.  Devlfe  of  lands  to  A.  on  condition  U  pay  a  certain  debt,  and 
if  JL  fails  payment^  thtn  to  B.  and  his  heirs  for  ever  on  condition 
that  he  fhall  pay  the  debt,  j(c.  Devifor  dies.  A.  the  executor 
doth  JK>t  pay  die  debt.  B.  dies. .  The  money  is  demanded  of  his 
executor  [who  does  not  pay  it.]  ^^re^  if  the  heir  of  B.  may 
inter  to  perform  the  condition  or  not.  D.  128.  pi.  59.  Hill.  2  and 
3  P.  &  M.  WUford  V.  WilforA    • 

24.  Bailiff  cznaot  by  his  office  enter  for  condition  brofc»fi  with- 

CMit  fpecial  warrant.    Mo.  J2.  pi.  152.  Pafcb.  5  £liz.  per  Cur. 

agreed.    Eires's  cafe. 

If  1  infcoii'       25.  A  feoflRnent  is  upon  condition  that  the  feoffee  JbaU  give  the 

StioTtolnl  ^^  '*  '^'^  '*  *  Jrangery  who  refyfes  the  gift,  there  the  feoffor 

ftoffj.s.  *may  re*enters  per  Dyer,    2  Le«  222.  pL  201.    Fafch.  16  Eliz. 

who  rcfufej,  C.   B. 

•fiec^al?'  ^^"  ^"^  *  feoffment  upon  condition  to  infeoff  a  firangety  fir  t9 
be  ieired  to  grant  a  rent^charge^  if  die  ftranger  refiifes,  there  the  feoffor  ihall 
myofc;  but  not  re-enter ;  for  his  intent  was  not,  that  the  land  fhould  )revert» 
S^fa^T  &c.  Per  Dyer,  2Le.  222.  pi.  281.  Pafch,  16  EJiz.  C.  B, 

It  wottid  be 

contrary  $  held  per  Cur.  And  Harper  J.  fald,  that  if  a  fcoffinent  In  fee  be  made  to  J.  $.  on  eoii£'- 
tion  that  he  flull  grant  a  rent-chaife  to  A.  who  refnfei  it,  J.  S.  ihall  be  feiled  t6  hia  oem  ufc.  Le. 
s66.  pi.  ft54*  ao  Eliz.  C.  B.  ■  1  S.  P.  Arg.  Le.  199.  citea  1  £•  4.  2  lb  19.  H.  6.  34.  ■'  Co.  Litt. 
909.  a.  S.  P.  as  to  making  a  gift  in  tail  or  granting  a  rent-charge  ;  but  contra  as  to  condition  to  in- 
feoflfa  ftran^r  who  refufea  \  for  there  he  fays  the  hoS^t  may  reenter^  becaufe  by  the  e;iprefs  intent 
«f  the  condition  the  feoflfee  ihould  not  have  and  retain  any  benefit  or  e^att  in  the  hui4>  hoc  b  as  it 
wpre  an  ioftroment  to  conrey  over  the  Uiid.wp        $ce  (L.  c}  pi.  4.  5.  aa4  the  notes  ^bq^t* 

27.  Kz  feoffment  of  lands  in  borough  EngUJh  be  made  upon  con^* 

eEtionj  the  heir  at  common  law  ihall  take  advantage  of  it ;  agreed. 

But  whether  the  younger  fhould  enter  upon  him  Manwood  put  as 

another  quefiion.    Godb.  3.  pK  3.  Pafch.  20  Eliz.  C*B.  Anotu 

te.  i9f .  pi.     tB.  Rt  cefty  que  ufe  after  the  btat«  i  R,  3.  and  before  Aeftatute 

409.  s.c.    27  H.  8.  devifed  the  ufe  to  his  younger  (on  upon  condition*    The 

ttiThd?^'''  condition  was  broke.    J.  the  eldcft  fon  of  R.  entrcd.     Adiudg'd, 

(tiM  plain-  ^fter  ibme  doubting*  for  J.  the  heir ;  becaufe  the  27  H.  o.  gives 

tiff.)—    Ae  poffefljon  in  quality  and  condition  with  the  ufe,  and  likewife  to 

^i'^'  ^^'    ^^^y  S^^  "^^ ^^^"  benefit  and  advantage  as  die  feoffees  had,  (b  that 

I. c.^ad-     J«  was  enabled  to  take  benefit  of  the  breach,  whether  it  was  a  con* 

judged  that  dition  or  a  limitation.    Mo^  2I2«  pU  353.     Mich.  27  H  28  Eli^, 

t^s  uISLi    R"^^"  V-  Milward. 

''^  *  ** '  29.  Where  the  words  of  a  condition  are  quando  dimiffio  pntdi^a 
erit  vacuay  and  no  claufe  of  re-entry  is  referv^d^  fo  l^at  privity  is 
not  requifite,  tenant  in  d&werjhall  tauce  advantage.  Le.  61  •  {d.  79. 
Pafch.  29  Eliz.  C.  B.  Gamock  v.  Clif. 

Kaone  can       30.  No  one  can  defeat  an  ejlate  of  freehold  by  condition^  unhf$  the 

take  advan-  ^^^y^  ^^j^  J84.  pi.  220,  THtt.  2oEliz^  in  Q^t  of  Painc  V,  Samm&. 

tagc  01  a  .  ' 

conditional 

Ibp  fimplc  but  the  donor^  |^c«  «nd  not  a  third  ^ttfoti%    ^  Aad.  1%^  23% 


31.  An  abbot  Uafed  lands  to  3  men  for  80  j€^^\  tod  in  the  end  4-1^*  '^i- 
of  the  faid  leafc  was  a  claufc^  that  if  they  died  within  tbefdid  terrhj  s.'o^'to- 
then  the  leffir  might  enter.    The  pwefflons  of  the  abbey  came  unto  the  tidsm  ve»» 
iiifr,  who  granted  the  rtuerfion  to  /•  o.  who  made  a  new  leap  thereof^* 

to  y.  D,  for  7,1  yean  to  begin  after  the  expiration^  determination  or 
furrender  of  the  former  feafe.  The  3  Ifffi*^  died  within  the  term* 
All  the  juftices  held  that  /•  Z)«  could  not  enter  before  J.  S*  had  en-* 
iredi  for  it  is  in  the  election  of  J.  S.  if  he  will  take  advantage  of 
the  condition,  and  defeat  the  leafe,  but  that  ought  to  be  by  entry  ; 
wid  none  can  make  fuch  entry  but  the  leflbr  himfelf,  or  by  his 
cxprefs  dire£lion,  &c.  3  Le«  269.  pL  363.  Pafch.  33  Eliz.  C.  B. 
Anon* 

32.  A.  having  5  Tons  devifes  land  tp  B.  the  eldeft  and  his  heirs,  Cro.E.9f9, 
and  20/.  to  evers  rf  his  younger  fins  to  be  paid  by  B.  at  their  ages  of  P^'.^^'.^'^* 
21  years.     And  if  B.  does  not  pay ^  then  he  devifes  the  land  to  theUlJj<^, 
younger  fins  and  their  heirs*    Adjudged  that  if  the  20 1.  be  at  the  51*  Ayncf* 
time  unpaid  to  any  one  of  the,  younger  fons,  though  all  the  others  ^°^  g*  ^ 
are  paid,  yet  the  enate  by  the  condition  precedent  (hall  go  to  all  4,  refoivcd, 
and  not  to  that  one  only.    Mo.  644.  pi.  891.  Hill.  41  £liz.  B.  R. 
Hainrworth  v.  Pretty. 

33.  If  a  man  makes  a  leafi  for  years  upon  condition  that  the 
lellee  fhall  not  go  to  Rome,  or  upon  any  other  collateral  condition^ 
with  a  conclujion  that  the  leafi  Jhall  be  void^  if  the  leffor  here  ^r^i/i^f 
ever  the  reverjion^  and  after  the  condition  is  broken^  the  grantee  fhall 
take  benefit  of  it ;  but  if  a  leafi  for  life  be  made  with  fuch  condition^ 
there  the  grantee  fhall  never  take  advantage  of  it,  for  the  eflate  for 
life  doth  not  determine  but  by  re-entry  5  and  entry  or  re-entry  in 
no  cafe  by  the  common  Jaw  can  be  given  to  a  flranger.  3  Kep« 
65.  a.  Trin.  38  £liz.  B.  R.  in  Pennant's  cafe. 

34.  A  condition  or  limitation  annexed  to  an  eilate  of  land  ought 
to  diflray  the  whole  ejlate  to  which  it  is  annexed^  and  not  part  of  it, 
and  caiinot  determine  it  in  part  and  continue  it  for  the  refidue ;  per 
Cur.  1  Rep.  85.  b.  Pafch.  42  Eliz.  C.  B.  in  Corbett's  cafe. 

35.  There  is  a  diver/sty  between  a  condition  that  requires  a  re- 
entry and  a  limitation  that  ipfo  hEto  determines  the  eflate  without 
any  entry.  Of  the  iirfl  no  flranger  fhall  take  advantage,  but  in 
c^e  of  a  limitation  'tis  otherwife.     Co.  Litt.  214.  b. 

36.  jfs  if  a  man  makes  a  leafi  quofque  (that  is  to  fay)  until  y,  Sm 
conufrom  Home ;  the  le£or  grants  the  reverjifin  over  to  a  ftranger. 
y.  S»  comes  from  Rome  -,  the  grantee  fhall  take  advantage  of  it  and 
enter,  becaufe  the  eflate  by  the  exprefs  limitation  was  determined. 
Co.  Litt.  214.  b. 


erit^ 

viduitate  vsverer,     00   us  ir  a  man  maKes  a  leaie  tor  100  years 
the  Uffie  livifi  Ungy  the  IcfTor  grants  over  the  rcverfion,  the  lefTeo 
-dies,  the  grantee  may  enter.     Co.  Litt.  214.  b« 

38.  Diverjity  between  a  refervation  of  rent  and  a  re-entry  \  for  a> 
rent  cannot  be  referved  to  the  heir  of  the  feoffor,  but  the  heir  may 
take  advantage  of  a  condition  which  the  feoffor  could  never  da.  Co. 
Litt.  214.  b. 

39.  Ai 


~7  314  viniRcion# 

to.  Aifl htfiMjgr anodiery  1^ comKfknikttf^mfhifrf^ u the 
fufifj  &r.  M/.  that  hi  and  bis  bHr  Jhdl^ri^^nUr  \  this  condition 
is  good,  and  if  aiW  my  deeeafe  my  heir  pays  the  20  s.  he  fliall  re« 
enter,  far  he  is  prhoyinhUU^  and  tqoys  the  land  as  lieir  to  me. 
Co.  Lite.  214.  b. 

.40.  If  lij^i  fir  'jHtrt  dtmfis  ^rgrattts  the  fame  ttpon  conditidn^  &c. 
and  dteS)  his  iXHUt9r$  craminj/lrators  may  enttr  for  the  condition 
broken;  for  they  are  privy  in  Tiglht,  and  leprdent  fhe  perfon  of  the 
dead.  Co.  Lift.  214.  b. 
r  ?i^  1  4'*  ^  ^^  ^^  kafe  fir  years  there  is  a  JSverjitj  where  dre  con^ 
^  ^  ^  ^  dition  is  tiiat  the  XtaStjbaU  ceaje  or  be  void,  or  that  the  leSorJbaO 
re-enter.  In  this  laft  cafe  die  grantee  (hall  never  take  benefit  of  die 
condition.    Co.  Lite  215.  a. 

42.  If  ce/fy  fue  ujk  bad  tnnde  a  teafefir  yearsy  ffc.  iistfioffeet' 
flioiild  not  enter  for  the  condition  broken,  for  they  wc^- privy  -m 
aflate^  but  net  privy  m  bleed.    Co.  Litt.  215.  a.  in  principio. 

43.  By  aSi  in  taw  a  condition  may  be  apportion^  in  die  cafe  of 
a  common  perfon  ;  as  if  z  leaje  for  years  be  made  tf  two  aeres^  ene 
ef  the  nateae  efheremgh  Engltjh^  the  ether  at  the  cemmon  law^  and 
the  lejfer^  having  iffue  two  fons^  diesj  each  of  them  ihall  enter  for 
die  condition  broken ;  and  likewife  a  condition  (hall  be  apportioned 
by  the  aft,  and  wrong  of  the  kfiee.    Co.  Litt.  215.  a. 

44.  Guardian  in  chivalry^  or  inficage^  in  the  right  of  the  heir, 
ihall  by  the  common  law  take  benefit  of  a  condition  by  entry  or  re- 
entry.   Co.  Litt.  2 1 5.  b. 

45.  ,No  entry  nor  re-entry  may  he  referved  or  given  to  any  perfbn, 
but  only  to  the  feoffor^  or  doner^  er  lejfer^  ov  to  their  heirs,  and 
cannot  be  given  to  a  ft  ranger ;  for  if  a  man  leafbs  latid  for  life  by 
indenture,  rendring  rent  to  the  leflbr  and  bis  heirs,  with  a  daufe  of 
te-entry,  &c.  if  afterward  die  leilbrby  deed  grants  the  reverfion  to 
another  in  fee,  and  the  tenant  for  life  attorn,  &c.  if  the  rent  be  after 
behind,  the  grantee  of  the  reverfion  may  diftrain  for  the  rent,  be* 
caufe  it  is  incident  to  the  reverfion,  but  he  may  not  enter  into  the 
land  and  ouft  the  tenant  as  the  leflbr  might  have  done,  or  his  heirSf 

'    if  the  reverfion  had  continued  in  them,  £c.    Litt.  S.  347. 

46.  If  feoffee  on  condition  to  reAnfeoS  refufes  to  re-infeeff^  Vc» 
on  reofonahle  requeft  made  by  fuch  as  ought  to  have  die  eftate,  the 
feofibror  his  heirs  may  enter.    Litt.  S.  353. 

47.  In  every  exchange  a  condition  is  implied ;  as  if  B.  exchange 
ivith  A.  and  A.  with  B,  and  B.  aliens  to  C»  and  A.  is  eviBed^  be  may 
enter  uten  C  but  ifC.  be  eviSledbya  title  parameuntj  be  JhaB  net  enter 
upon  A.  For  the  condition  runs  in  privity,  and  does  not  extend  to 
the  affignee.  4  Rep.  121.  a.  b.  Pafch.  x  Jac.  per  Cur.  in  Buf- 
tard's  cafe. 

48.  If  a  leafe  be  made  upon  condition  to  he  void  if  10  L  be  net 
fcid  at  a  certain  doy^  the  grantee  if  the  reverfion  {halt  not  enter 
for  fuch  condition,  bccaufe  it  is  ceUatered\  ftfdv'd.  Mo.  876.  pL 
1928.  Chaworth  v.  Phillips^ 


(O.  d)  iVhat 


^O.  d)    Whaf  Things  ftaM  be  wwV^^  fy  Entry  for 

fbe  •Conditioa  broke* 

^  tmnt  rf  a  ceirtaifi  r/«/  4o  rti^nUr^  and  after  ^  hmum  ^4%  didoiu,  pU 
iind  dfter  the  nnHtUn  i$J)r/di$^  and  ^tfi^9r  pnters  t^m  $hf  AWr  s.  c^^ 
fir  the  bnacb  dicreofy  the  wtfi  of  the  baron  Jhall  not  bi  €ndow*d\ 
for  btr  titU  is  difiatid  by  tbi  entry  for  the  condition  broke.    22  £• 
J.  19.  h.  Curia«] 

.  2.  in  qeAioae;  finns  it  ^ms  (aid ij  Finch,  thitt  ff  a  man-tnaboB 
a  feoffment  upon  condition  /ito^  ihi  fioffke  kafe  to  A,  for  life^  the 
Tinunnder  to  W.  and  hf  l/iafis  to  A*  njtrving  the  nverRon  to  bim-' 
fij^  and  Atfioffor  enters ;  by  this  be  defeats  the  eflatefor  life  which 
is  well  made,  becaufe  he  ought  to  take  franktenement  by  his  re- 

n\  b^tJiWM^  i^^e  «ion4itioii  had  been  U  nueh  aieetfeforyears 
the  remaindir  to  JV.  and  be  leafed  for  years  to  A*  xeferving  [  3^^  J 
die  reverAon  to  himfelf ;  in  this  cafe  the  feoffor  (hall  re-enter,  and 
(the  leafe fer  yeaas  is  good ;  qtiod  ^aere  inde;  for  he  that  entei9 
lor  coodttion  in  iait  broken  defeats  the  mefm  eftates^  and  is  in  as 
d^uly  as  he  was  in  at  the  tii^e  of  making  of  the  (aid  feofFmesiU 
Br.  CmdmoBS,  pL  27.  cites  44  £•  «•  2a. 

t.  And  it  was  faid,  that  if  the  feoffee  in  fuch  cafe  leafesfor  life  ot 
for  years^  fend  af^er  had  granted  thf  reverfion  tp  W.  ai^ording  $0  tig 
dondiiion^  it  is  a  good  performance  of  the  condition.    Ibid. 

4«  The  bAerJurrenders  a  copyhold  to  the  ufeofB.  his  fon  infee^ 
npoM  condition  to  perform  covenants  in  fuch  an  indenture.  £.  after 
4dsmUasui  furrenders  to  y,  S.  upon  condition^  that  if  B.  pay  10  L 
the  furrender  to  be  void.  B.  neither  pays  the  iQ !.  nor*  performs 
the  covenants.  The  fat  her  enters  and  dies  feifed^  and  the  lands  de^ 
fcend  to  tbefon^  who  enters,  upon  whom  J.  S.  entered.  It  wa$ 
the  opinion  of  the  court,  that  by  the  entry  of  the  £acher  both  the 
(arrenders  were  avdded,  and  that  the  fon  might  then  wdl  enter^ 
and  fo  he  may  confefs  and  avoid  the  furrender  made  to  J.  S.  and 
judgment  for  the  defendant.  Crb.  £•  239.  pi.  6.  Trin.  33  £liz. 
B*  K*.'  Simonds  v.  Lawod. 

5.  A.  infeoff^d  B.  on  condition  to  convey  to  A»  and  his  wife  infpO"  Litt.  S.f  $s« 
-mal  tailj  remainder  to  the  heirs  of  A.    If  A.  dies  before  the  con-    *  »^*p* 
reyance,  and  B.  conveys  to  the  wife  an  eftatefor  life  onfyj  omitting  .**£[ij. 
the  privilege  of  without  impeachment  of  wafte,  (which  ihould  have  c.  b.  ia  1  j. 
been  inferted  in  refpcdt  of  the  eftate  to  be  made  to  her)  ^ct  this  CroajveU'i 
omiffion  (hall  not  give  the  heir  of  A.  (for  whofe  benefit  this  omif-**^****** 
Aon  ip^as)  a  reentry  which  would  *  defeat  the  ejiate  of  the  wife. 

Hawk*  Co.  Liu.  304. 

6.  Leafe  for  years  was  made,  rendring-  rent,  upon  condition  of  re* 
fntryfor  non-payment.  Afterwards  the  lejee  acknowledged  ajiasute. 
The  rent  was  arrear^  mid  the  term  was  extended^  but  bffore  the  li^ 
bet  ate  the  leffir  entered  and  took  the  corn*  It  w^s  argued  that  this 
fntry  was  lawful,  for  that  an  extent  is  only  a  valuation  of  the  lands 
ud  goods,  but  does  not  alt^r  tbe  slUte,  and  by  oonf^quencc  the 


Icflbr  may  enter  for  %  condition  brdcen ;  and  though  by  the  eirfenl 
the  lands  are  fetfed  into  the  king's  hands,  that  is  (ttly  a  fi£Hoii  Ik 
law,  and  is  only  with  intent  to  do  that  which  hiw  and  juftice  re- 
quire, and  it  is  not  feifed  into  his  hands  by  Way  of  poflfeffion,  for 
if  it  was,  then  the  entry  of  the  leflbr  would  not  be  lawfid ;  and  die 
court  inclined  that  the  entry  was  lawful,  and  gave  die  qdier  a  ft* 
remptory  day  to  maintain  his  dembrrer.  a  Roll.  Rep.  4^*  4^9« 
Mich.  7.2  Jac.  B;  R.  Nicholas  v.  Simonds. 


(P.  d)    How  he  (hall  be  faid  />,  w6o  enters  far  the 

Condition  broke. 
Of  the  fame  Efiate. 

4R€p.i2o.  Ti,  JDEgularfyj  he  fhall  be  in  ef  the  fame  ffiati  that  be  was  ^ben 
J^L'IT        ^  be  parted  With  the  poffij^n.^ 

porter^  in 

bnmporV  cafe,  S.  P.— D.  309.  a.  In  pi.  75.  S.  P.—  ■  S.  P*  but  this  fiuls  !n  itf|Md  ofimp^jgiMRff ; 
•i  if  a  man  feifed  of  lands  in  die  right  of  hli  wile  makei  a  feoffjnent  in  kt  by  deed  indented,  uponc«Ni« 
dition  that  the  feofiec  ihould  demife  the  land  to  the  feoffor  for  his  fife,  dec.  The  huflMnd  dies.  The 
condition  is  broken.  In  this  cafe  the  heir  of  the  holband  (hall  eoteriiir  the  condition  broken^  hot  it 
is  impoifible  for  him  to  have  the  eftate  that  the  feoffi>r  had  at  the  time  of  the  condition  made,  lor 
therein  he  had  bat  an  eftate  in  the  right  of  hit  wife  which  by  the  coveituft  was  dtflolved»  and  there- 
fore when  the  heir  was  entered  for  the  condition  brokeiiy  and  defeated  *  the  fooSbaent^  his  cftnte  Va« 
aiihes,  andprefently  theeftateisvoftedinthe  wife.     Co.  Litt.  sea.  a* 

So  in  refpeA  of  tuctfty ;  as  if  celly  qoe  ufe  after  the  Stat,  of  R.  ^ .  and  before  the  Stat*  %f  H.  S^ 
liad  made  a  feoffment  m  fee  upon  condition,  and  after  had  enterM  for  the  condition  broken)  ia  this 
cafe  he  had  but  a  ufe  when  the  feoffment  was  made,  but  now  he  (hall  ^  feifed  of  the  whole  ftate  of 
the  land,  fo  that,  as  in  the  former  cafe,  the  anceftor  had  fomewhat  at  the  making  of  the  coodidoiiy 
and  the  heir  ihall  have  nothing  when  he  has  enterM  for  the  condition  broken,  fo  in  dhis  cafe  the  feoffor 
had  no  eftate  or  intereft  in  the  land  at  the  time  of  the  condition  ntade,  but  a  bare  nfeg  yet  aftn  hia 
entry  for  the  condition  broken  he  ihall  be  feifed  of  the  whole  eftate  in  the  land,  and  that  aUb  for  ne- 
ceflity  \  for  by  the  feoffment  in  fee  of  cefty  que  ufe,  the  whole  eftate  and  right  was  divtfted  ont  of  the 
feoffees,  and  therefore  of  neceflity 'the  feoffor  muft  gain  the  whole  eftate  by  hit  entry  for  the  eondjckm 
broken.    Co.  Litt.  201.  a«  ■  Br«  Conditions,  pL  71.  S.  P.  per  tot.  Cur*  pneter  Cheyiue,citss4 

H.  6. 2,  3^1  Br.  Entre  Congeable,  ph  jS*  cifes  S.  C«  &  S.  P.  held  by  all  praeter  Cheney.*. 

Fitzh.  Entre  Congeable,  pi.  I.  cites  S.  C.  Br.  Difeontinuaace,  pU  S.  cites  S*  C,i  g  Rep* 

44.  a.  S.  C.  citod  per  Cur. 

•[317 1 

The'cafe  [2.  If  an  eftate  fir  life  be  up9n  cemUtionj  the  remainder  overy  ad- 
4»rWanini  mitting  It  a  good  condition,  if  he  enters  fir  breach  thereof  it  ft>aU 
SeetJfnT"  ^'fi^*  ^^^  remainder^  becaufe  the  livery  is  defeated.    D.  3.  Ma. 

pi.  9*  and      127-   54' J 
the  notes 

(I.d)fupra,0*3* 


f  In  Roll,  [3.  A  gift  in  tailj  remainder  te  the  right  heir  efthe  donee  f  i^«i 
his  r  upon    condition  that  if  the  donee  or  his  heir  aUen^  ice.  mis  (hall  defeat  the 

tfl^n    t'^o^ly-    D.  23- Ma.  "7- 55-] 

condition 

4lcc*)  which  muft  be  mif-printrd-^^D.  dtes  it  as  that  cafe  of  xx  H.  7. 6*  and  nether  In  D*  or  la  the 
year-book  is' any  mention  of  the  word  (devife)  but  as  to  the  defeating  Cfasi  aUanatiwi  for  the  tail  only 
and  not  the  fee,  Dyer  fays^  ^ucre  hoc* 


€ittibititm*       '  '     P7 

.•  f4*  tifffee/hril/e  makes  dfto^fmnt  i^m  cdndtihn^  and  enursfor  Br.  Entrc 
hnacb^  he  fliall  be  leflee  for  lifcj  arid  reduce  die  rcvcrfipn  to  the  <»°«f  Wf » 
leflbr?  .  8  H.  6.  3.  b.]  .K^.^ 

*  •  •*— — Fitt  • 

tntre  tof^et^Ici  ^  f •  clcei  4  H«  6.  %•  S.  P.  ■»>■*  Tlib  feemi  mir-priiieed  for  4  H.  6.  3.  b.  whei# 
tlie  S.  P.  It  by.  Fultbiirp^  aod  admitted  by  Cbeincy  \  but  at  H.'6*  ^.  i«  no  fuch  point.       .n    4  Rep. 

^.  a.  citei  ^  Hi  6.  S.  P.-^- Co,  Litt,  X02.  b.  S.  P.  that  he  fliail  be  tenaqt  ibr  life  a$ajn^  and  Tub* 

jeift  to  a  foffwlttti^)  for  the  ftate  it  icdaced  kit  the  forfeiture  it  not  purged.  ■        ■■  .Co,  Lift.  x<i.  a* 
S,  P— ^i^ce  (J.  d)  fitfoal.  ph  4* 


[5«  TSiiffifftr  Uff  infmffk  thi  nvirfim  upon  ccndiitM^  ancl  enters  ^**^»  Rent 
for  breach  t^ereo^  he  (hall  be  leflee  agaiib  and  the  rtni  due  /o  ^/^^^1\^q  '* 
Uffir  Jhallbi  nmvfd*    7  '^-  ^*  3lO 

[6.  FitfihufU  9/  tW9  acres  upon  condition  to  enter  Jnto  Me^.  if  Sacb  condi- 
he  enters  fof:  breach  thereof,  it  j*fltf  be  hut  into  one.    P-.j.  Ma*  ^o?  Lut?^* 

^3^7*  SSO  aoi.  b.  ' 

[7.  Leffeefor  life  and  the  reverjiomr  jofn  in  afeoffingrtt  upon  am* 
dition^  rtjerved  to  the  leifee  \  if  he  enters  for  breach  thereof,  thisJbaH 
not  defeat  the  entire  ejtate.    D.  3  Ma.  liy.  55.J 

[8.  Devlfefor  life  upon  condition^  remainder  over^  (admitting  it  a  f  As  In  af. 
good  condition,)  the  entry  JhaU defeat  the  remainder j  though  it  is  ,  ^.* 
not  created  by  livery^  juid  the  remainder  may  be  without  a  particu-»  ^^nd  that** 
tar  eftate  by  deyife,  for  be  ought  to  be  in  of  the  fame  eftate  \irhich  the  anceftvr 
he  had  at  the  time,  of  the  devife*    f  *9«  Afll  17.  admitted,  per  °/«j»c**e- 
Curiam/   t  Co.  9.  [10]  Ma.  Port-  41.  b.  Contra,  D-j.  Ma-J^^^U 

127.  54.]  iecvmt 

feifcd  of  th« 
hwJ  devifilble  in  ftSe,  «nd  JrvtfeJ  it  by  Kit  teftament  td  the  clerk,  upon  eooditioii  that  he  ftall  have  the 
land /or  term  o/Ais  iifef  ud  that  hejbmli  he  tbapia'tn  anifhall  chamntfir  bttfoul  during  hit  life  ;  and 
afur  his  dcatl^  the  bnd  r«  remain  fo  *be  evmm^tnalty  ef  P»fir  ^ver,  to  find  a  chaplain  for  ever ;  Sid 
Cecaufe  the  fiaitrtijfhtd  held  rbe  land  fir  hyeari^  and  was  not  cha^ininf  the  tenant  «s  heir  entered  uton 
htmi,  And  it  appeared  by  int^cAion  that  the  demandant  was  rffnch  nve  that  he  might  have  feest 
e^nfiaiM  imaudiatel^  after  the  dt^fe.  And  per  Birton,  die  entry  if  lawfufcJearly }  and  by  the  entry 
•  ^  the  default  «t  the  dorki  the  commonalty  bare  loA  tbebr  remainder ;  fot  tfat  heir  hy  rht  entry  can* 
mat  hejeifed  of  a  left  ejtate  than  fie  fimfle  \  and  atUr  the  juiUces  excited  the  jury  to  fay  for  the  plain* 
tiffy  by  which  they  faid  that  the  plaintiff  was  feifed  and  dilfeifed^  and  this  was  for  confcience  of  the 
maauidcr  at  it  fieeim,  quAte.  Br.  Conditioni,  pi.  11 1.  citet'19  Aff.  17.  ■■  -S.C.  cited  per  Har* 
per  and  Dyer,  PI.  Ct  411.  b.  in  the  eafe  of  Ncwys  and  Scholaftica  v.  Larke*  But  fee  the  faid  cafe  aft 
there  cited«  remarked  up«*t  in  10  Rep.  40  b.  and  fee  %  Lev.  ai.  where  10  Rep.  40.  b.  is  't^nird  - 1  1 
Fiuh.  Affife,  pi.  aSi.  cites  S.  C.  and  18  AiT*  71.  '  %  to  Rep.  41.  b.  Portington*t  cafe,  the  re* 
porter  fays  he  hid  feen  a  report  in  Hill.  3  He  4  P.  and  M.  moved  by  Dyer  feij.  i^jC.  B.  that,Dr«  Butt* 
wasXeifed  ia  ifee,  end  havinf  3  font  W.  £•  and  T«  dkvifcd  pan  to  his  wii^  for  life,  upon  ce^tion 
t^t  (be  educate  hit  Ibns  in  leamins  aod  good  manners,  the  remainder  to  T.  his  youngeft  ion  >»  taJU 
Tbe  severtion  in  As  dcfceiiled  w  W.  bla  tldcA  fin*  Tbe  condition  was  broken.  The  ^ue/llon  was 
U  the  heir  ihall  eater  for  the  condition^  or  if  T.  (hould  enter  as  for  breach  of  a  limitation,  or  \(  the 
conditiMi  be  ddboyed  by  the  limitation  of  the  remainder  o%-cr ;  and  it  was  refolved  by  Brooke  Ch.  J. 
aod  the  whgle  court,  that  clearly  tbit  is  no  limitation,  fot  tfaey  are  eaprefs  words  of  condition,  ami 
tbe  intent  of  tbe  teftator  was,  that  his  heir  (who  alwayl  is  to  take  advantage  oi  a  condition)  fliall  ente? 
and  defeat  the  eftate  of  the  femci  but  bis  intent  does  not  agree  with  law,  becaufe  he  cannot  defeat  the 
eftate  for  life,  uniefs  he  defeats  the  remainder^  and  therefore  by  limiting  the  remainder  over  the  condi- 
tion it  deftroycd  ;  but  in  fuch  cafe  his  intent  never  was  that  he  in  remainder  ibouU  enter  for  the  con- 
dition bfOkcAn        '   D*  126.  b**;i7.  a.  b.  Wanreo  ▼.  L«e,  S«  C.  argued. 

•[318] 

[9.  If  a  man  leefesfor  life^  the  remamder  to  another  in  fee^  re-  ^^^  q^^^^ 
lerving  a  rent,  upon  condition  that  if  tbe  rent  be  arrear^  to  enter  and  cions,  pi.  * 
r0ain  for  all  the  life  rfjhe  lejjee\  if  he  enters  for  the  condition  brokcy  V':  ^'** 
ikt  ftiatl defeat  the  reminder^  and  ihall  befeiled  in  fee.    Dubiutur,  %f{xtl]^ 

19  AfH  1 7.]  fo  raid,  but 

thatSt  Wai  M«J  Vf  Birton,  but  Broekc  fcyt,qu«K.-*rifi0h.  ASife^  pi.  iSi.  cicet  a.  C. 

Vot.  V.  A  a  !•.  Tenant 


'81^ 


Coittiidon* 


to. .  Tewnt  in  tail  madi  affoffhunt  iftfii^  aMirtt>4mkdlMtt  i^Ae^ 
tnd  after  was  bouful  in  a  ftatuie^niirchaniy  and  then  maJk  aftMntnt 
in  fie  upon  condition  ami  died  \  the  ijfue  in  tall  within  agf  tnteriUf 
the  condition  brohn^  and  wa$  rimittidhy  his  non-age*    (intra  tf  he 
«  had  been  offnU  age  \  for  then  he  (hdtild  be  adjudml  in  fee»  as  his 

father  nvas  when  be  made  the  feoffment  upon  tf ondition^  for  he  who 
entered  for  condition  broken  ihall  be  in  of  the  iame  dftace  aa  be 

was  when  he  made  the  condition,  at  the  time  of  the  iBaking  d»tof« 
Br.  Conditions,  pL  134.  cites  8  H.  7. 7.     . 

II.  Tmant  infpectat  tail  has  ifiiiei  and  his  wife  dies.  Tenant  in 
tdl  foaka  )afeoJlmeni  in/40  upon  tonditm^  The  Iffue  diei,  the  con- 
dition is  brokent  the  feoffor  re-enlersy  he  ihak  have  but  an  cflate 
for  life  as  tenant  in  tail  afierfoffiUtitf  of  ifliie  esktina  1^  the  re- 
entry^ and  vet  he  had  an  eftafe  tail  at  the  time  of  the  feofiment. 

.  and  that  aUo  for  necejjity.    Ca.  Litt.  202.  a.  b. 

I2>  In  feme  cafes  ibt  feoffor  by  his  re-entry  fhall  be  in  his  for* 
mereftate^  buttiotinrefpeftof  ibmero/to^rtf/  qualities  i  as  if  te-^ 
nant  by  homage  aneeJlM  make  a  fi^ffment  in  fee  upon  condition, 
and  enters  for  the  condition  broken,  it  (hall  never  be  holden  by 
homage  anceftrd  again;  and  fo  it  is  if  a  copyboU  efeheat^  and  the 
lord  makes  a  feoffment  in  fee  upon  conditioni  and  enters  ^r  Ae 
condition  broken,  and  die  reafon  in  both  thde  cafes  is  yfor  d»t  the 

•  eu/lom  #r  prefcription  for  the  time  is  interrupted.    Co.  Litt  20a.  b. 

s  Key.  S6.       ]  3.  Every  limitation  or  condition  ought  to  defeat  the  entire eftaUj 

*>•  s.  P.      and  not  to  defeat  a  part  and  leave  part  not  defatted,  and  it  cannot 

mate  an  efiate  to  ceafe  euoad  unam  perfinam  and  not  ptoad  akeram. 

Per  Cur.  6  Rep.  40.  b.  Mich.  3  Jac.  B.  R.  in  Finch's  cafe. 

14.  A-  tenant  in  tail^  remainder  to  Bi  in  fee,    B.  bargains  and 

fells  the  land  to  the  king  upon  condition  \  afterwards  A.  dies  without 
tjfue  \  the  condition  is  broken,  B.  recovers  the  land  by  the  condi- 
tion,  and  yet  by  the  bar^in  and  (ale  he  paffed  only  a  remainder  \ 
per  Haughtoft  and  Dodendge  J.  and  admitted  by  the  counfel  of 
both  fides  at  thp  bar.  2  Roll.  Rep*  60.  Mich.  16  Jac.  B.R.  Hoddr 
v.  Hoddy*  . 

C  3»9  J  (Qt.<l)  Wkert  On  a  Condition  of  Re-eatiy  for  Non- 
payment of  Rent,  and  /  Retainer  till  Satisfedion, 
the  Profits  after  Entry  J&aU  be  accounted  as  Parcel 
of  the  SatisfaBion,  and  what  Eftate  Feofiw  gains 
upon  fuch  Re-entiy. 

u^^utk  * •  "VVH.^^^  ifeMntnt^ is  made  referving  rtnt,  &c.  upon  ccui-,* 
^'r?'  ^^  ^^^^i^^hhr^ent  b.  behind,  tlfioj^^^^^ 
perapiion  fMymtr^  and  btU  uKfattsfiedy  &c.  By  entry  of  the  feoffor,  die- 
•nh.  0.0.  feoffee  »  not  altc«edier  excluded,  but  the  feoffor  Audi  hold  and  tie 
t^lX  ^^  P™5*'  T^'  ^  be  fatisfied,  and  then  (he  feoffee  may  re-enler' 
m  render,    a™  hoM  a«  befoTct    For  in  this  cafe  dje  feoffor  fli^lt  have  the  land 

^^^^  i"* '"  TJT'u"^ "  *M'  «"''''  *'  ^tfotUiUd,  (ffc.  though  he  take 
tiHu^  *«  P™*'^ '"  **  «*«« ««»«  to  l"s  own  uie.    J^tt  S.  J27, 


'^fu^fhf  ttie otlier»  B» may i«*ei«cr.*  €«•  LHt*  s^« a,  n  ■  mm  thtlf >t wat  a^ for  ilit wotit  (to 
LoU  uU  iiuiified  of  the  pvo6ti) .  U  .«royU  be  aa  inhcnciA«e  in  Ibe  land  Co  rcnuft  ia  tbe  heir  at  a  feml- 
ty  I  but  becaufc  of  choft  words  it  U  only  a  chattlc  and  £b all  |>  to  the  extcttton*  who  are  the  perfi^ 
^  be  fatisfied  of  the  arrears.    Per  Twifdcn.  Lev.  17!.  Trin.  17  Car.  2^  B.  R.  lo  calt  #f  Jtubfltl 

w.  Copley* 


,f 


2«  So  If  a  mail  make  a  i^yir  ij^y  with,  a  refisfVation  tf 
.and  (ucha  cooditiai^  if  he  enter  for  the  condition  broken,  and  take 
the  proficief  the  land,.qiioufque, &c.  he  ihaa't  have  an  a£lion  of 
del^  for  the  rent  arrear,  forlha^  the,  freehold  of  the*  kflee  eofiti* 
•maea.    Ca  Lite,  ao}*  a.        " 

3«  £ic#iftcafeof  ^4/^y&r/ftfrf  refemmarsnt^iirithaconditiMi 
•that  if  the  cent  be  behind^  that  the  lefibr  &li  ro»ent«r  and  tah  the 
prtfits^  mnAlih€rufbi  hifati^\  there  tl^  profitt  fludl  be  counted 
as  parcel  of  the  latisfadion,  and  during  the  time,  that  he  ib  takes 
the.  profits  he  fhan't  have  an  afiion  of  debt  for  the  rent,  for  the  fa* 
dsfaOion  whereof  be  takes  the  profits.  But  if  the  ceniitm  be  that 
btjhall  taki  the  profits  until  tbi  fitffir  be  fati$£edy  er  paid  ef  the 
rent  (without  faying  thererf)  or  to  the  like  efted;  there  the  pro- 
fits fball  be  account  no  part  of  the  fatisfiidion,  but  to  haften  the 
leflee  to  pay  it,  and  as  Littleton  here  fays,  that  till  he  be  fittitf  ed, 
he  fball  have  the  profits..an  the  mean  time  to  his  own  ufe.  Co» 
Litt.  203.  a. 

(R.  d)  Where  upon  Condition  broken  or  unpei^^ 
formed  a  Man  fhall  be  adjudged  in  Pof(^on  pre-- 
fently>  mtbout  Entry ^  Ckim^  or  Dtmmd^  and  fa 
upon  the.  Performance^  &c»> 

^«  JF  a  man  infeofts  a  feme^  upwi  eenHtlen  that  if  he  wttt  marry 
4  her  he  may  re^etiter^  and  he  marries  her ;  he  may  alien,  for 
he  has  performed  the  condition,  and  by  this  he  fhall  be  enabled 
to  alien ;  but  quaere  how  he  fhall  be  a^udged  in  cfier  the  mar* 
riagey  if  in  jure  uxoris  or  not,  till  he  has  m^e  alienation,  or  done 
•d^  tJBt  \  It  feemi  injure  uxoris.  Br.  ConditionSt  pi.  204*  citcf 
5E.2,         -  • 

2.  If  a  man  infeoffs  anetheTf  and  that  upon  condition  perfbrm'ci  [  3^  1 
the  Jeeffmentjbau  be  veid^  or  thai  thefnffer  may  re-^enteri  in  die 
one  cafe  nor  the  other  upon  the  condition  performed  die  firankte^ 
nament  ia  n^ In  die  feoffor  till  he  has  re-entred;  ouod  nota;  Br, 
Conditions,  pL  249.  cites  11 H.  7. 2«  per  Brian  Ch«  J. 
"  3*  £fi^  efiwieritancey  as  wnete  cftatq  tail  is  g^ven  on  coodir 
lion  not  to  ahcn,  &c.  cannot  ceafe  without  entry;  but  centra  of 
mttaitfer  lifii  for  this  carniet  be  furrenderM  by  parol»  and  to  may 
ceafe  by  fuch  condidon.    Br.  Conditions,  pL  83.  cites  21  H*?.  lu 
.  ▲•  AsiSlJea^haid/ir  life  or  fears fUpMCOt^ 
p  im  to/,  that  his  eJiMte  fisaB  teafe^  thereif  I  oav.the  toL  the 
cllate  is  determinedwitbout an^ entry;  contra oteftatexifit^eri* 
tance;  for  this  cannot  ceafe  'till  the  donor,  er  feofibtr^  or  his  heir 
has  enurd..  Ibid» 
t\   -—    ,-      ;  Aa  a  5.  If 


^"^^  ^.»y  years  40  marks  Sen  he  fliall  have  fee^  ot  odiiefwife  but  for  5  jear$f 
•STila^itt*  5"^^  Uvcry  is  made.  Now  he  hath  \  fee-fimple  conditioxial)  &c- 
tlj^ofa  *  And  if  thef  grantee  do  not  pay  to  the  grantor  the  40  marks  wtthki 
copditjon,  the  fif  ft  2  years,  then  immediately  amr  the  (aid  a  years  paft^  the- 
^ntJ'u^  ,fce  and^e  ftwhald  da  la  Ae  nMacshumifilk^gfmmor  ammt  ifitt 
^uftnur,  tbi.Jiiid  iw9i  yian  immediaU^  mUr  udou  the  |;nwiee  {  bectvfe  tKe 
tf»i«^^M';ggM)|Ki^htfhfe(titk.for  syeatshylneglaQtt  And  ib  •  bauMfe 
*'  '""'yl  *&e  jOoa^tiAn  ofi  tl»  ^act  of  .the  graMeeis  Vroioali,  and  die  grantdr 
'il^nilu  cannot  enter^  the  law  will  put  the  fee  and  the  frtelMiU  tn-die-gftiHi 
m fUim i  for,|oc •  fer Lf  the gpntte does wafte^ then afttf  thebimdi  df  die ton«^ 


*  f^^4  ^icni  ^.  ttsJ  aAer.ibe  a  yracs  tba  gnMor  fluH*htve  Me  writ  of 
^crih^ir  tndbi    And  this:  is  ^  §BAd  pcoof  then  that  die  mretfioii  h  kr  htni^ 

iioteeaie      &C.  Utt.  S.  |jd.' 

without  en-  ,  .  * 

try  or  claim^  tn4  iMb  the  feoffor  or  griator  tnfcy  wa^  the  condidon  at  his  pfeafiire.  Co^  Lite  %l%*  w 
^  i]^ep.^7.a.ti«ti«e»S.C.  f  PKC.tjjib.iiicife'of  inmniilgv.Bttfton. 

H.C.133. .    ^,  K I  grant  a  r^*€^rge  in  fee  out  of  mr  land  upon cpnditte^, 

^^jp^i"!*'  dttie  if  the  condition  be  broken  the  rent  fliaH  be  r jrf/ii^ininy  land, 

^         i^eculfe  I  (thatam  in  pofleffion  of  the  land)  need  make  lio  daim 

Jttpon  Ihe  landf  and  diesefore  the  law  Asdl  adyudge  die  rent  void 

Without  any  claims  C04  Litt^  2l8.  a« 
sr.ieE.  1'  If  a  man  make  a  feofiment  unto  me  in  feei  upon  ooiiditioR  tV 
4.'  19,  a.  20  pay  him  10 1.  at  a  dayi  Ire.  before  the  dav  I  let  unto  him  fjie  land 
H.7. 4.  b.  /of  yearsf  ffefenpfng  a  rtnt^  and  after  I  mk  of  payment^  the  feoifee 
pJiara^C!'^  {hall  retain  the  land  to  him  and  his  heirs^and  the  rent  is  de^^ned 
Taxioy. '    and  exfin^ )  for  that  the  feofFor  coiild  not  enter^  nor  need  notdsum 

upon  die  land  i  feir  that  he  hhnfelf  was  in  pofleffion^  and  the  condi-» 

tion  being  collateral  is  notliifpended.bf.fke  leafe  1  ocberwtfe  it  is  of 

a  rent  referred^    Co^  Litt.  2l8.  a<  b« 

8.  If.  H.  grants  w.a(hfCU{/iH.toB4  wdt|isbeir%  i^kni  condition 
Vhft  if  A.  Sec.  papr  20  h  on  fuch  a  day,i{c.  tb^  fbc^  of  B.  fliaU  eeafe 
ibr  bb  utterly  void  i  though  A.  pays  the  snope]^  yet  die  ftate  is  not 
re^vefted  in  A.  before  a  cJaimj^  and  that  q^jfn  muft  b^  at  the  ehurch. 
So  It  is  of  a  rtvitfum  or  rmainitr  a/a  rtntf  ^r  tmnrnm^  QTIlhe  ULb» 
fhere  fhuft  be  a  claim  before  the  ftate  can  be  rfrefted  in  die  gran- 
tor by  force  of  the  conditioui  and  diat  daim  miift  be  made  upon 

^  (beland^,    COiXtitCi  2i8,  a. 

9.  If  a  man  hargain  andpU  land  if  4ifd  iudtfitidmiiinnUtd  mth 
a  pcovift>,  t}iat  iftU  barfj^r  pay^  licltht^$fiii^  naji  and  bf 
void.  If  he  pays  i})e  money  the  ibite.i8  n^  reviefted  \xl  die  bacgainer 
before  re^entrji.  .Co,  LitCt  21  &.aJ  , 

ip.^  So  it  is  if  a  bargaiu  and  fale  be.|na4l(.ofa  uimrfim%  rtmiiin* 
dirm  advowfon^  rent^  commonfti€4  Co.X.itt.^^y'a^  .  ^  ^  t 
i  221  ]  1 1*  ^^  It  is^riands  are  d^viMuB.  9f4  hituheirs,  i^ion  oonditioii 
tb^t  ifP^^H  not  ip/..i^Uuf:h.a  dayj  dH^t  bii.^fJkaUct^e  sad 
heyQtd,  The  moilfy,  ii  (lot  paifl.  Th^ftam  ihall  not  be  yefted 
in  the  heir  bef9re  ^jentij';  an^  (9  i^  i^^^a  ieverfion».renaind8f} 
advo^fonj  rcnt|  Co;Bf^9  i^cl  t^r^cc^    C^litt^  2x8.  a. 


($.3)  Etttiy* 


dntftftft^  3%j[ 


(8.  d)    Entry^    Barr'd  by  what,    . , 

f  •  IF  m  nuui  irtfa^tt  iiMdier  qjwf  eoftdttloil  I9  rt^ififkfhm  wfthin 
^  4^  days  J  there  if  fkefitMr  nmkn  th  nfUffl  wifhin  the  40  dayt^ 

the  faoflfee  flnll  rciaEii  the  bud  for  ever.    Br.  C^i^dition^,  pf;  5^; 

ettss.  19  H»  6r  67, 7  J.  76^  Per  Newton, 
^  If  die  cmditMa  be  brdceif  ^r  non-payment  of  the  reht^  ye< 

if  theyii^/  Mngs  lan  afftftfir  thi  nrit  dui  at  that  time^  he  fliatl 

never  enter  for  die  cenditi^on  broken)  becaufe-A^  offhrm  the  rent 

$9  kmm  0  (M^nuaiK0^  and  ihenfy  if^Mri  fke  coHtStibn^    Co«  Xittj 

^Kx*  b* 

3.  S§  it  is  if  tbfi  rent  bad  bad  a  chuje  ofMftrefs  annexed  unto  it,  if 
the  feoffor  had  djftrained  for  the  rent»  for  the  noa*payii^uc  whereof 
&e  condition  was  brdcoQi  be  f!^^on\<i  never  enter  for  the  condition 
bfoketu    Cor  Lite,  ai  r.  b. 

4.  Btn  be  may  receivi  the  retfi^  and  acquit  tbefame^  and  yet  entei: 
for  the  condition  brokenr    Co.  jLittt  21 1  *  b»  * 

5.  But  ifhe  accifit  rmidue  at  a.  day  after*^  kit  flial!  not  enter  for 
the  condition  breken»  becanfe  he  thereby  siffirms  the  (e^fc  (9  have 

tdmimimep,   Cn^  E^itt*  an.  h. 


(T.  d)  What  fbaU  be  faid  a  Condition  to  enlarge  or 

«encrea&  the  £iUte;: 


^ 
♦♦ 


oitei 


f  •  A  SSISE  by  R,  T*  where  it  was  found  that  M,  Itapd  the  tene« 
*^^  ments  t9  the  plaint^ for  1 1  years^  and  in  furety  o^tt  nmde  4 
charter  upon  conditioni  tnat  if  he  was  dtfturbed  of  hh  term  that  he 
fiallhayethe  tenements  iHfee^  which  ebarier  was  delivered  U  keep^ 
aifdto  deliver  according  to  the  condstion^  and  delivered  fei/in  .cf  this 
chartery  vid  AsA  Af^fild  within  the' term^  and  for  the  aijfhirbance 
Cf  delivered  the  charter  to  the  plaintijfy  aiid  liverv  of  feifm  was  upon 
die  one  charter  and  the  otherj  vis.  upon  the  fale  alfo,  as  it  feems, 
by  which  it  was  awarded  that  die  plaintiff  recover ;  the  reafon  fecma 
to  be,  i|i  as  much  as  Atfeijin  v^as  upon  the  charter  to  the  termor^  •  «  r   - 
for  otberwife  the  condition  had  come  too  late,  as  it  appears  in  *  a».  %  ^' 
Plefington's  cafe,  6  R.  %.  Tit.  quid  juris  damat  In  Fitzh,  20.   Br.  Browoi. 
Gonditlons,  pi.  101,  cites  10  Afl,  15.  •i7.«n«re 

a*  If  a  nmn  \t9St%for  Ufe  upon  condition^  that  if  the  donor  aliens  in  j[  Ghfc!** 
fee^  that  die  leffeejhall  have  fee,  it  is  a  good  condition,  by  reafon 
that  the  fee  is  in  the  leUbt ;  per  Frowike.     But  Brook  fays  qu«re» 
becaufe  it  feems  that  the  law  is  contrary.    Br.  Conditions,  pi.  83, 
cites2iH.  7.  i|, 

3.  Jnd  by  Frowike,  if  I  keJefor  years  upon  condition,  that  if 
I  enter  upon  him  then  hp  Jbafl  have  foir  lifcy  it  is  a  good  oendi* 

tion.    Ibid.  if  32a  -J 

4.  Where  an  eftate  is  to  encreafe  by  froce  of  a  condition,  the  But  the  ^ 
particular  efia^e  mtfi  continue  in  the  Icllcc  or  grantee  till  the  iq-  "^^^, 

A  a  3  create 


•f  theidibr  eretfe  happens.    PI.  C.  483.  b.  Mich.  17  &  xS.  Eliis*  in  cafe  of 
JfX     Nichols  V.  Nichols. 

eh*  kflcc  '         ^  ' '  .     / 

«  grantee.    PI.  C.  4S6.  b.'KichoU  t.  Nichols. 

V^r  ^^'f^"^  ^  ^*  ^'^  ^^'^  *"^  nictfatr,  OD  con^tiao  that  i/T*  «r  ^it  Mri 
ill^d tcl  f>!r  ^^^^  E^ch^par  20 1.  that  /ib#ii  btJhmM  bm^  tbiJaU  rtmrfim 
Mdin^y.  infii-fimpU.  T.  paid  die  aos.  rdolwd.  per  tot.  Cur.  that  tiie 
..But  fuch  gf^(  ig  ^ood,  and  that  fuch  grant  with  cfodition  precedent  waaaf 
M^!fii't%  be  ^  well  of  things  lying  in  grant»  as  of  land  which  lies  in  liverjtp 
fata  of  7  and  may  be  annexed  to  an  eftate  tail,  iidacb  cannot  be  merged)  «a . 
^MitriM  to  an  cftfte  for  life  or  years*  which  may  br^mergod  by  acedfion  of 
Cj'w  *  g''c««^  «fta»*  8  Rep.  73.  b.  75.  a,  Trin.  7  Jac.  Lord  Stsf<^ 
theft  Aur    ford's  cafe<r 

3il.  A  p0rtifUr  tfiattt  it  a  ^ndatei  wlkcreoh  to  eteA  the  greuer  eftate*  idly,  Such  particvlar 
cftace  moft  cmkimt  im  thi  U/k  tr.f^^aut  till  the  lAcmfe  hafpem.  '  3^,  It  nMd  vf^  at  tl>e  time  that 
$hi  umtuigtnty  hafptmt^  or  uthrrwiie  it  acwr  fliaU  veil.  4th]y,  Thi)  ||»l|eiil»r  eftatt  aad  tfasinacafc 
fiMjl  tmkt  tffi&  hy  antmnd  ihtjsme  iafhumtnf  or  4t$df  9f  by.  [cyer^l  dudi  dciiycred  at  emi  awd  tktjama 
aimtt  and  not  at  hftttl  times-  kefohed.  But  Ctke  Ch.  J.  r»id»  fliac  fu'cli  (bundation  muft  h(  per* 
ffianentf  and  not  revocable  at  the  will  of  the  Irflbror  grantor.  S'Re^  75.  a.  f  rhi.  7  J4c«  I401JI  Staf« 
iM*ft  cafe*    ■■     ^w  Tit.  JUmaiiMiar  <W}  pl<  ^»  7*  I*  9«  tt4  the  JiKotfhnt* 

6.  Where fw9 j^inttfunas art t^tm emdiijM It havf  Jkt^wcuitintji 
moke  fartitUnj  they  (hall  not  have  fee  on  the  performance  of  At 
___ j:. — ^^  ^^g^  ^  g^^  H^p^  ^Q^  Mich,  az  Jac, 


(U*  d)  Declaration. '  And  in  whllt^Cafes  Perform* 

ance  muft  be  averr'd.  » 


t.   A  S8ISE  of  rent  upon  a  grant  made  pcrciptemP  atud  IF.  and  if 

-**  Ae  rent  be  arrear,  it  Oiould  be  latvful  for  die  [JaintifF  to 

di/hah  in  all  hit  lands  in  IV.  Mi  and  R.  and  the  aiCfe  was  brought 

in  W.  only,  and  the  land  in  W.  only  put  in  view,  and  M.  and  R« 

herein  another  county,  and  yet  good ;  for  apudj  in,  Vildc  tali  ten 

nemcnto  are  good  words  of  charge,  and  the  writ  was  awarded  good; 

by  which  the  difindanf  faid^  that  the  frarit  n,  that  the  plainiiffJbaU 

tnaunt  in  the  church  of  IV.  pro  aqimabus,  ci^c.  qt  elie where,  ani 

faidy  that  the  plaint ij^ hat  not  chaUntcd  according  to  the  form  of  tho 

.    charter ;  and  the  plaintiff faid^  thai  he  bad  ^aunifd  according  to  tht 

•     Jifrm  of  the  charter^  and  good^  without  Jbewing  in  what  place.    Br^ 

.  Affife,  pi.  359.  cites  41  AfT.  3, 

•     2.  Where  a  man  is  retained  to  go  tq  Rpme^  or  toferve  in  tther 
ferviccy  h^jhalljhew  how  be  has  done  it-,  the  reafon  feems  tq  bcj* 
in  as  miich  as  thefe  things  are  executory.    Bn  Count,  pi.  5.  cites 
3H.6.33. 

3.  But  contra  of  things  executed i  as  if  a  man  counts  of  a  horie 
fold,  he  need  not  lay  that  the  defendant  has  the  horfe,  for  diis  ia 
eieecuted,  and  alters  the  property  immediately.    Ibid. 

4.  Where  cation  is  comprifed  in  an  obligatiofi  or  recognieai|ce 
hefore^  the  in  cnjut  r$i^  or  the  ehd  of  it,  and  this  gives  ^aufe  d[  fr-. 


,i 


ConWttom  ♦ja^ 

tfM  t9  the  ohtfgee^  diere  in  debt  he  ought  to  count  of  the  condition^ 
performed  \  per  Wangford,  Prifot,  Littleton,  Ncedham  4nd  A0X*! 
tbn.    Br.  Count,  pi.  52.  cites  36  H.  6.  3,      *    . 

♦  5.  But  where  the  condition  is  indorfed  upon  ibe  ohligation^  or      ,    .  ^  .^ 
written  under  the  obligation,  or  the  recognizance,  he  flull  couat 
fimply  upon  the  obligation  or  recognizance,  and  ihall  not  fdy.  any ,         , 
thing  of  the  condition  ;  nota  the  diverflty.    Ibid.  "^ 

6.  In  debt  if  the  plaintifF  counts  upon  condition  contained  in  the  \ 

Migation^  as  of  20  L  to  be  f  aid  when  the  obligee  has  brought  one  -» 

hundred  loads  of  hay  to  the  houfe  of  the  obligor  in  D.  there  the  '    ' 

obligee  ought:to  c^unt  in  ,bis  count,  that  the  condition  is  performed^ 
itnd  fliew  cehasn,  becaufe  it  is  his  advantage  j  contra  if  it  be  in  I 

his  dliadvintaee,  or  be  contained  in  the  back,  and  not. in  the  ob« 
ligation }  per  Vavif6l-,  quodnon  negatur.    Br*  Count,  pL  69.  cites  ; 

21  £.4.  36. 

*  J.  Debt  upon  obligation,  with  condition  contained  fn  tfje  obUga^ 

iion^  and  not  indorfra  upon  it;  as  Where  it  is  tojh'ie  harmlefs  a,  *  ' 

fufhj  in  another  bond,  there  the  count  is  good  genenilly  vAtbout  *  • 

fijing  that  the  drfendaht  has  not  difcharged  him^  nor  £iived  harmlefs. 
hu  Count,  ph  73*  cites  22  £•  4. 4I. 
.  8*.  For.  where  th^  condition  h  contained  in  the  ^Ugation^  and  ta  *.  ! 

ie  perfomud.by  the  obligee ;  as  if  A,  be  bound  to  B-  to  pay  him  10  /. 
sf  B.  gives  to  jf.  fueb  a  horfe^  th^re  &  ought  to  count  that  be  has 
given  the  borfcf  ice.  and  otherwife  ill.     Ibid. 

9*  But  where  the  condition  is  to  be  ptrfomud  by  the  obligor^  and 
contained  in- the  obligation,  there  th^  obUgee  may  count  generally    . 
i^ithout  faying  that  toe  defendant  has  not  performed  the  c9ndition\ 
note  the  diverlity.    Ibid, 

10,  Where  th«  condition  is  contpri/ediu  the  obligation^  andmt  in-*        .,      ^ 
'dorfed,  he  fialJ  count  that  be  has  performed  it  if  it  be  to  be  6f>nt,  ^. 
tbe  part  ^  the  obligee ;  contra  if  it  Be  to  be  done  of  the  part  of  the 
abligor^  there  the  pkundiF  ihall  not  count  of  it«    Br«  Condi tiops^ 
{:]•  184.  cites  22  £•  4*  42: 

*  12.  Debt  upon  an  obligation  upon  condi|fo^  that  ir«*%^^,^?^' 'f^ 
livers  a  bull  to  the  obligor  by  fuch  a  day  that  tHen  the  obligation  ^^(\^g 
ihall  be  good,  and  otherwife  void;  and,  per  Ciu*.  except  Shelly,  H.s.i.  and 
the  plaiiitiiF  wgbt  tojhew  in  bis  count  that  he  has  deliv^ed  the  bull^  ^^  *^ 
and  this  becaufe  the  condition  arifes  on  his  part  to  make  the  obli-  tions^^Bf. 
cuion  good,  quod  nota.    Br,  Obligation,  pi.  i«  cites  xf>^lU  8*  8.    .Dcttc,  pi.  a. 

•  •  -cites  S.C. 

— — ^•'•Cwnt,^.  I.  citet  S.  C. 

*  XJ.  The  diferenctUhetwtempYecedent  zni  fubfefuent  candi- 7Rcp.fo.i. 
tion }  in  the  firft  cafe  there  ought  to  be  averment  of  performance,  ^{{^J^}^ 
bat  not  in  the  other  1  for  the  eftate,  &c.  is  vefted«    Jenk.  26o.9eroWcd.  * 

pi.  59.  Ughtred. 

t  •  •  •  • 

14.  Where  a  condition  cwfifis  of  tm  parts^  and  one  fart  is  peffi^%.  P.  Aif. 
^i!f  t»  be  performed,  and  the  other  impofJiUey  it  is  fufficicnt  to  allege  ''■^•3i^* 
tie  performance  of  that  which  is  pojpbh ',  per  Clench  and  Popham.  ^^^^^ 
Cro.  £.  780.  pi.  14  Mich*  42  &  43  Eliz-  B.  R.  Wiglcy  v.  Black-  « ieoAnent 

le  C.  a«l  iftciwtfib  B.  dm  WfMc  ^c  4«r»  It  IMl  b«  aale  ia  the  (KfaiM  .f  c. 

A  *A  IS*  H« 


xzx  %  Condition.  • 

15.  He  that  pleads  a  difpenfatUn  U-hld  In  comtMuhm^  confirm^ 

ed  hf  the  kin^s  cbartefi  muft-  aver  the  perfermance  of  the  condi* 

tions*  contained  in  it.    Heath^sMa^'  37,  cites  Hob.  f^i,  14a* 

[Mich.  10  Jact  in  the  cafe  of  Colt  and  Glover  v.  Covenoy  (bi« 

♦  [  3H  3  fli^P)  ^cj  .    . 

vmt.  214.  16,  Auumpfit,  See*  in  which  flie  fAaintiff  declared,  Aat  thero 
Cm°*  *s*C  ^^  ^  Agreement  between  them,  that  the  plaintiff  Jh^utd  tuU  dmm 
and  Hale  tw$  fuolTs  ^  and  buUd  an  houfe^  &c,  fir  the  definaant^  am  thai  ihi 
Ch.  J.  wai  defendant  Jhould  pay  htm  pro  labore  tn  iff  cirof  £vuffmem^  tsTr*  80  A 
"^*ri^'  &C  and layf. mutual prcmifesi  andayeri^  ihat'he tvas  ready  to per^w 
^plain-  fi^^  ^  ^^  ^'^  ^^^^  ^*^f  ^^^^  '^^  defendant  bad  not  ^aid  bim  tbi 
fiff*t  faying  money ^  After  verdjd  for  the  plabtifTit  was  aiovec^  that  here  t)ic 
'^'^iff  ^  plaintiff  had  not  averred  that  bp  had  done  the  work.  Hale  C3i.  J, 
^^ij^r^held,  that  the  words  TpFO  labore)  here  makes  it  a  copditioii  prece^ 
though  be  dent,'  tod  therefore' tne^  performance  of  the  work  ought  to  kave* 
f^Th^^  been,  avetrcd,  thou^  in  cafe  of  a  rcpiprocal  proroifc  it  need  ncit  be, 
•Sier  le*  fwifdcn  jf .  neld)  that^there  needed  no  averment  there  being  reci« 
fttfed)  yet  prodd  promifcs  oh  which  the  parties  have  iTiutual  ren^edies,  BmI 
itwatafiif-Rainsford 

ilcient  aver- 
xnent  after 
« ▼erdi  A ;  •     .  x .  .     • 

wherefore,  thdugh  tlicy  woufdnot  agree  In  fHb  other  matter,  yet  judgment  Was  given  fpr  the  plaSitf* 
»■      .111  LcY.  23  Opf  V.  Fetsra  S.  C^  aittf  though  Hale  Ch.  J«  and  T«l(aen  J.  difiotd  u  to  the 
other  nuitteri  ^ct  as  to  the  l^ftfU  the  eourt  i^raed^  jfor.tfiaK  othenrife  thejvi^vy^ld  not  ham  taaai'^ 
Ibr  the  pli 
>  judgment 


kalnsford  iagi^eed  with  Hale  &  adjorqatur.     Vent*  X77>  HiQ.  21  & 
i4'Car,  a.  B:  R.  Peters  v.  Opie, 


nuitteri  yet  as  to  the  laft^  the  eourt  ^^raed,  (09, t^  othefwife  thejviir  vy^ld  not  have  k 
§vc  the  plaintilfy  and  g#ve  judgment  for  cho  p^iniiff.    1  '  ■■■    %  Saund.  xco.  5#  C,  ^cfordiiulT*  itfi 
-        lent  for  (he  plain'ti^  ...  ''^     •        ..        ^-^^^ 


*  *I*^'.^V      '7-  P»  ^reed  te  pajr  aol.  fijc  months  after  file  bargain.  At  freinU* 

fn  oie^of  furring fiotk.   •  A.  ^  the  feme  time  gave  a  note  toU.  to  transfer  tbv 

Pock.  V.     f9ck^  the  defendant  payings  &c»-  If  A,  fues  upon  dxis*  agreement,  A^ 

Wright*      mtift'aver  and  prove  a  transfer  or  tindet^  and:  the  oth^r  a  p^ytri^t 

or  ttoder ;  and  though  there  m  mutual  prmifisp  ydt  if  one  thik^ 

be  the  cohfideration  of  the  other  there  a  perfbrn^ncc  h  iiecdfiirf 

t0  be  averred,  unlefe  a  eertain'day  be  epp?inAiitidt  perfoiinuice | 

per  Holt  Ch.  J.     j  Salk.  ii2.  pL  ;.  Triii.  3  Jkmki  ^  lii&jmvis  at^ 

;,.       ,  Goildh^l  CaJfoneU  v,  Srrggs.     ♦ 

f  . ' .      . 

»        •  •  • 

(W.  d)  PJwdings  ifl  the  Negatitie  or  AfSrmzdve, 

I.  T^  E  BT  upon  obligation  to  difcharge  a Jheriff\  it  was  helf 

^^~c}e2tAjyrir3X  the  defendant  may  fay  that  be  has  difiharged 

,  .  him  withmt  Jhewing  bow^  for*he  caofHX  tbew  i^  QKscial  i^huse 

where  he  was  not  charged,  bi|t  i^  is  faid  eife^here  that  nm  donm* 

fcatus  ej  is  a  good  pJea.  .  ^r.  Conditions,  pi,  14^.  difs  5  E«  4«  S» 

2.  Contra  it  is  where  he  is  boiind  to  be  nmjutted  of  all  a^onS 
againft  the  plaintift^  there  he  fhall  fhew  the  reford  in  certain  \  for 
this  is  his  own  aft.    Jbid-  ' 

3.  The  indenture  is  that  be  fhall f$rvt  the  pfainiiff  by  %0  yHrs^ . 
fine  abfentationcy  ni£  pgr  fpecuUem  licentiam  qu^nmis^  and  htfaid^ 
$ha$  he  bad  ferved  by  ten  years  fine  atfentatione^  nifiperfpedaUm  /r- 
antiam  juerentis,  and  did  not  /htiif  at  ivhaf  time  beiuenied  bm% 

.    .  and 


CttAition^  324 

ud  Ae  eeort  hdd  Ac  plot  in  tin*  eood,  becaufe  It  f^ff  Mr  war^ 

^'titdtiaurty  arid  It  may  be  ifaat  he  %mx&  him  leveral  txtn«$.  Br. 
Conditions,  pi.  r44.  cltei  6E,  4.  r. 

4.  Where  a  man  is  bound  to.givi  afftlit  iruney  in  h  ^,  iiia 
\Sitfttjt  thathttavt  him  m  mnty^  it  is  gdod,  ti/lthey  '  wW 
mni^  he  h2d  m  his  jjuife ;  otherwlfe  it's  v^cre  he  i  /rf  tht  > 
i^rnuilivr,  tiiat  he  gave  but  lol.'  ^trhidl  was  not  a)  .  T^  hqt 
good  i  for  ha  oK^/t  U  JOf  tahat  moHiy  bt  hid  in  bis  pt&^  .  Con- 
(fitioi^  [rf.  133.  cites  17  £,'4* 

5.  If  a  Alan  be  boand  le  give  y.  if.  aB  tit  mMf^  which  ii  iri  Bif 
fiirfe,  ar  XA  'i^afbim  of  all  tht  lititd  tbbich  dtfiended  ta  him  ftom  the 
fartefhUfithtr^  hQ  ought  to  flin?  how  ihuch  money  and  how 
much  iMid,  &c.-  cites  17  £.  4.  5, 

6.  In  error,  an  abbot  granted  a  csrsdy  to  W.  S.  and  -/Hiwed'  [  315  1 
*hatv&c.  fa  be  rfgesd'tfrrverfatlM,  attdn  difuchfir^ices  as  W-'uih» 

bad  it  bef ate  did;  and  he  (aid  that  he  Wa^of  good  conver^ion'Xroojk 

the  rime  of  the  grant  afotefiid,  &C.  For  the  law  intends  thai  every 

on*  is  tf  geod  cinier/atian  till  the  ctnti'arji  be  Jbewn  {  aAd  d^fe(br« 

if  he  bt,  otbenvlje,  the  ethtr  Jball  jhew  tt^  and  therefore  good  bjr.   '  '    '    ' 

dl  the  judices;     Br.  Condirioiu,  pt,  168.  cites  22  £.  4.  28, 

7.  And  to  die  other  point  he/aid^  that  be  had  done  M  /ueh  fir- 
ilets  ai  N,baddaHtt  and  did  mv jheui  iubat  ferViCe^  iiid  yet  good 

by  die  beft  opinion ;  for  the  cmiitim  is  general^  and  not  ceitiiii,     ,  . 
md  flul>  not  flmr  what  fervicea  N.  did.    Ibid, 

8.  Bm*  where  the  condition  is  urtain^  as  to  perform  thd  3war4 
()f  j.  N.  there  he  fliall  {hew  certain  what  award  J,  N.  mad^,  and 
that  be  has  pcifonned  it ;  noa  diverfuatcm,  per  CuriwRj  io-  in 
the  cafe  above  it  is  foincenain  that  it  cannot  wefl-be  fllewn  in  cer* 

tainty.     But  tbt  tfber  party  replied^  and  jbewed  in  what  be  had  * 

irtktn.     Ibid. 

'  9.  Iti  debt  uikbrt  an  obligation  widi  condition  (inter  atiaj  far 
the  Aligor  to  account  *,  to  which  the  dcfcitdant  pleads  condition 
petftwmed.  ^hepIaintifF  replies,  that  the  defendant  dhl  not  ac- 
count, and  il],  becaufe  he  fiiews  i^  what  he  had  to  account  fort 
and  dmerence  is  taken,  when  the  condition  ts  in  the  negative,  nat 
ttdi  a  thing,  then'  it  is  fufScietit  th  &y  he  did  not  do  it  s  and  when 
in  the  affirmatire,  to  do,  ai  to  petferm  bis  effice,  or  W  infeoff^  bim 
ef  aH  bit  land^  89c.  diere  he  muft  ihew  what  his  office  was,  and 
ivhatlmids  he  had,- qnd '  that  he  didinfeoff,  tec.  Heath's  Max. 
53.  cites  Mich.  j'R.  3.  fd.  ty.  Plscil0  44.  &  Trin.  4  H.  7. 
?hcito  6.  - 

10.  Indebtupdn.an  obligation  tiie  condition  was,  that  if  the 
ddendanl  pay  the  plaintiff  for  Jo  many  leaves  at /bail  be  delivered  ft 
y.  N.  when  bejhafi  he  requtrtJ^AvX.  then  the  oUigation  fhalj  be  void; 
the  defindaul  faid  thai  he  was' never  required  by  tbe /aid  plaintiff 
to  pay  bim  any  puney/tr  any  bread  /Slivered,  &c.  ana  becaufe  by 
this  plea,  that  he  was  never  itqurTed'to  |iay  for  any  bread  dcllTcr.- 
ed,  in  which  h  b  imph'd'lhat  bread  was  delivered,  he  fliall  not 
Aew  the  certainty  of  die  bread  delivered,  and  therefore  it  was  ad- 
judged per  Cur.  in  anno  }  H.  7,  8.  that  the  [dea  is  not  good,  quod 
■  mirgm  [  for  t^  tibe  reporter  the  (dea  is  good  ^  for  he  has  liberty  ta 
fij  that  no  bnad  wu  delivered,  or  to  %  ifaat  be  tns  not  rcquiinl' 


S«5 


itonDitikm; 


as  sfbove ;  and  per  Keble,  becaufe  he  pfeacfs  In'tBe  heg^tm  it  Ci(^. 
Sees  'f  contra  if  heliad  (sad  diat  l^e  Had  paid  for  Ml  die  breads  &c.^ 
tfiere  he  (hall  fhew  bow  ii^uch  was  delivered,  and  purfue  the  words' 
cf  the  condition  verbadm,  &c«  and  the  whole  court  was  againft* 
him ;  quod  mirMm,    Br.  Conditidnsy  pi..  129.  cites  4  H.  7.  12. 

II.  JnJ  per  KeUe  there  is  a  Jiverftty  where  a  man  pleads  in  the 
tUBroiative,  and  where  in  the  negative;  for  in  the  Affirmative  be 
iught  td  plead  eertain\  as  where  a  man  is  bound  to  keep^  J.  N. 
tirichout  <»mage,  if  he  pleads  in  the  affirmative  he  bqght  to  plead' 
certaunly,  how  he  has  kept  him  without  damage^  as  by  rdcaie, 
Daymenti  or  the  like  in  certain.  Contra  where  he  pleads  in  the  * 
negative^  as  non  damnificatus  Tiiit,  there  he  heed  not  aQege  cer* 
J.  lainty.    Ibid. 

I   -   '  1%.  S9  where  a  man  x^hpyuii  t^Jland  U  an  arhiiremenf^  nullum, 

fecit  arbitrium  fuffices  in  the  negative  i  but  if  he  pleads  in  the  af* 
^mativei  Aat  he  has  perfonhecT the  award,  he.lbaJl  (hew  what  the 
award  was  in  certain.    Ibid. 
Bebc  vpoa    *  ^1*  Cond]ti6n  in  the  affirmative  which  implies  a  negative  fhaSji  bc- 
ebligation,  jAeaded  performed  in  the  negative.    As  where  a  roan  is  boui^  ta 
n^Aw^ri***  keep  W.  N.  without  damM;c  againift  T.  S.  he  may  (ay  that  J.^/ 
'defiUjlnt    non  damnificavit  diAum  W.  N.    Br.  ConditionS|  pi.  240.  cites  lO, 
^•fdbit       H.  7,  12.     .  , 

iitnd$  in  Sm     \ 

from  sm  mum/  rtnt  9/90 1,  rrfervid  uf^  •  Jeafikihtfe^^Wi^  iy  «m  J^G*^  J^^B*  ThA  *<  Mbuliafe; 
fitadid  that  tf  ^trnpont  twtife&iMutJtrifti  ^iigstmi  txtmavit%  Oc  mdeimifm  ^onTerMric  the  ptaifttf 
and  hb  Undt  from  the  raid  rtoti  die  whole  <ourt  hcki  that  the  flea  being  in, the  atfirmativ*  t'a  al^ 
becaufe  he  in^mtjbtw  hv^  fae  fawd  Mm  and  Ms  hiids  harmlefs.  But  if  he  had  pteaded  m  the  iMfa* ' 
due,  0w  damn^Miuu  it  hid  hetM  ^aod,  alid  jud^oeat  for  the  plainitff.    Cro.  J.  43(4.  pL  7.  flill.  tf : 
He.  iDB.R.Hotfeman  w.QW)tM.    .■  ■  >Myd>»3i.:^i^  g.C.cicerf.. 

14.  Where  a  man  pleads  that  hi  has'faved  him  harmlefs^  it  Is  na^ 
plea  mthout  ihewing  how,  becaufic^  he  pleads  Jn  the  a^innitiycs 
contra  w^ere  be  pleads  in  the  nfgative^  as  non  damni^cttus.eft. 
Note  the  diverfuy»    fir.  Cond^oos,  ^.  |6.  dtoa  M.  37  H.  8* 
per  Cur.  .  .  ;      .  .        . 

'  15.  Debt  upon  obltgatioii  the  condition  waSf  3H4im»6  the  de* 
f^idant  was  made  iub-colle£br  of  the  fubfidy  by  the  {Naintifi^  if  bt^ 
gave  a  jfufficient  t^ccounty  andiaved  Kim  hanplefs  of  th<^e.  receipt 
againft  the  c|iieen,  and  procsires a  Affieient  acquittance  or  ditchaigc\ 
ou  c  of  the  £xcheauer,  6cc.    The  defeadaat  pleaded  that  be  had  ,aG« ' 
counted, and  faved  harmleis  theplsunfiA^  and  had. procured  him  an' 
acquittance';  it  was  moved  that  the  plea  watS  not  good,  for^that  be- 
ing in  the  affirmative,  be  ^d  motmnved  bow,  .  Gawdy  j!  (aid,  if 
tjje  di/charj[e  be  t9  a  particular  thing  be.  mujtjbcw  bow^  but  mt 
when  it  is  to  muhiplicity  of  things'^  for  .(here  a  general  pleading  is 

food,  and  cited  5  £.  4.  8.  fed  adjor^^^tur^    Cro^  £.  253.  pl«  24^, 
lich.  jl3  &  34  £Uz.  B.  R.  A&m  y.  Hill. 

16.  Cebt  upon  bond  conditioned,  that  the  d^^antJbouU  at  ajl, 
times^  upon  requf/l^  deliver  to  the  plaintiff  the  fat  fid  talbou  of  alt] 
bcq/ls  which  he^  his  fervants^  or  ajTigns^  JbouU  hU  or  drejs  Msra. 
fucb  day.  The  defendant  ^f^^<4  ^t  ^^  ^^fry  refutft  maek^tei, 
bim  he,  deKvered  to  the  plaintiff  the  fat  and  tallow  of  all  heafis  which' 
were  ilUtd  iff  him  or  hisfervants  of  ^igns  befurfJhejmiaayK  £x«. 

^  "  •  ceptitto 


'ccpfSon  was  taken  tint  die  ple^  was  too  general,  but  all  die  court 
hdd  it  a  good  plea  i  far  when  the  mattir  to  be  plouled  tends  u  //i^ 
finitenifs  and  mukhScityy  the  law  allows  rf  a  gintral  pleading  in 
the  affirmative y  ana  for  that  mfon  allows  of  the  rule  that  he.  Who; 
pleads  in  the  affirmative  Ihall  allege  performance  of  covenant^ 
generally.    Cnn  £.  749.  pi*  3-  Pafch.  42  Eliz.  B.  R.  Mints  v. 

17^.  Bond  was  conditioned  net  i$  kill  any  pbeafants  or  partridges, 
&c.  in  fuch  a  place.  The  defendant  pleaded  that  be  baa  net  killed  i 
the  plaindff  rtpRed  tbfit  be  bad  killed  a  pbeafknty  et  boe  paratus  eft 
Virificare.  Sid.  241.  in  pK  4.  Mich.  X9  Car»  2.  B*  R*  Arg,  ci^tes 
it  to  have  been  adjudged  till  upon  demurrer;  for  it  Ihould  hava  >  ^  .  r 
concluded  with  petit  quod  inquiratur  per  Patriam.  .   T    . 


(X.  d)    Pleadings.    In  what  Cafe  there  muft  be 
Profert  or  Monftrans  of  Deeds.  " 

•  r  •  u  «  A 

4 

t«  1  F  a  man  pleads  condition  tffranitenement'  in  anion  real  at * 

'   ^  ^erfonal,  be  Audi  (hew  deed.    Br.  Conditions,  ^.220.^  cites 

2.  In  ztbhi  an  J^ft^e  upon  condition  was  found  by  verdi  A  at  large^ 
and  for  the  condition  broken  the  plaintiff,  as  heir  of  the  donor,  en- 
tred,  and  the  eiitry  adjudged  gjood,  and  yet  this  was.  not  pleaded, 
nor  deed  flxewn;  but  it  appears  there^  chat  ifhe^whocntred  had 
not  a  deed  to  prove  the  condition  he  cannot  enters  and  .it  feems 
^  tjier^  that  hecajMOt  plead  the  conditio j witbout.fiiewing  deed 
thereof  i  QUod  nota.  And  fo  it  appears  in  Li^eton,  Tit;  Eftates  f 
Br.Monumnsj'pl.  99:  cities  33  AiT.  ii.~ 

%.  In  debt  upon  an  obligation  of  efiU  conditioned:  to  pay  s^L  At  r  ^m  1 
defendant  may  plead  payment  of  tie  $  I'  by  avermont^  witKoiac  fliew** '"  ^ 
ing  any  (jpcciality.    Br.  Conditions,  pl«  23.  cites  42  £•  13. 

4*  Condition  oiay  be  pleaded;^<7  contrail^  without ihewlng  deed. 
Br.  Monftrahs,  pi.  149.  cites  44  E.  3.  27.   . 

5«  AudiU  querela  upon  defoafance  by  indenture  to  make  certain 
paymentSf  and  that  then  the  eftate  iball  be  void,  and  avers  tbe  pay'* 
mtntt  without  Jhewing  acquittanee  in  writings  and  good  per  Cur«  \ 
Becaufe  the  covenants  were  comprifed  in  the  indenture,  for  then 
the  matter  may  be  averr'd.    Br.  Monftrans,  pi.  151,  cites  46  £• 

3*  33- 

6.  In  trefpaft^.z  man  may  plead  z  feoffment  upon  condition  of....  .. 

rc-entryi  and  may  enter  for  tbe  eohdition  without  Ihewing  deed  ?  citig  hI^ 
eonira  in  anions  real\  the  reafon  feen^s  to  he,  in  as  much  as  the  »3/C9ptt%« 
franktenement  ihall  not  be  recovered  in  treipafs.    Br.  MonftnuisV 

pi,  135,  cites  7  H»  6. 7. 

7.  In  detinue  af  a  diced  the  plaintiff  may  aver^  that  be  delivered 
tbe  deed  to  tbe  defendant  tspon  certain  conditions  to  beperformed^  to 
deliver  it  to  the  obligee^  and  o^herwife  to  the  plaintiff,  who  isx)b^ 
Jigor.  Br.  Mooftransi  pi.  136.  cites  8  H.  6.  261^  per  Babb»  Mar^ 
tin  and  Cotlefenore« 


^    i 


^2/  ^(Mti^mfi; 

t.  S9  agpunft  oblttor,  if  the  bailee  ddirsn  dmii  to  the  efaiint 
tpntrary  to  the  conattion ;  per  Babb.  Martijii  aiid  Cottefinarc  Bfi 
^onftranS)  pi.  136.  cites  8Hf  6.  a6« 

9*  J?f^/  ill  i2fi/  py  pUigie  a^auift  the  ob%or  he  fiuU  not  ivtr /iid| 
conditiqii  without  writing  i  perttabb,Martio».aQdCbtteimore.  Br* 
MonftraaS)  |d.  136*  cites  8  n.  6»  26, 

'    10.  In  treTpau  the  uia|e  has  beett»  ill  ancient  tiroe^  tfaail  a  m^H 

may  plead  anJitkn  tfwatt  i$fa^  in  iiitimtperfiaml^  as  trefpais 

&c.  without  ibewiQg  oeed^  ^  e  contra  in  auiom  u^  for  dier^ 

it  was  ufed  to  fliew  deed ;  but  at  this  day,  and  of  late  ^ine^  it  has 

been  ufed  to  fliew  deed  in  the  one  cafe  apid  in  the  ocberj  per  tho 

j[uftices.    Bn  Kloni{rans«  pi.  1 14*  cites  4  £»  4.  ^  35* 

lie  amft  1 1.  In  diht^  li^  d^tniiuU  flitwei  a  ^uutuUh  S&oMp  that  ifh^ 

UnMits   P^^^^^d  cruendnU  in  ceridin  indentuns^  ttc.  th^  dien,  &c.  and 

per  Cur.  '  JbewfJ  bow  be  bad  Ur formed  tbem^  and  die  plaintiff  replied  to  it, 

Sbi4.  pL      and  fo  to  ifllie,  and  good  witbouiJbewing$ftbe  indemturef  by  realbti 

7.  is.«iNiF.  It;  and  e  contra;  per  Choke»  if  the  -plmtiff  b«l  <)ariii|m,    fir, 
Q^^  ^r  Monftrans,  pi.  1x0.  cites  6  £•  4.  i,  {• 

hf  tewtnl 

^a%tr«.    iiit7ii.4.i.asif€t^ththe€Ottits  9iodBot*1«iSf    }M 

.  i2r  Debt  upon oUigation,  Ao defendant  pkadedoondMoii,  Aai 
if  7'  P*firved  the  plaintiff  for  onej/earykc*  and  for  f)kgroffnxmd§ 
ice.  in  mimibtu  maiiarisftM  litiiis^  (fu^i  tttiie^  «c.  Mtf  rt^r  Aelind 
7.  P./ervidib^fUmifiawfiee^/iim  ibis  day  HUAO^nday  wiihiA 
tbe  7  yiattj  eH-wbick  daj  tSe  flaeniiffeS/cbafigtd  Sim  frohe  i^s  c/rrw 
ifieei  fiidMienc,^^  And  a  good  pita  nMthout  flitfiijng  deed  of 
Ifae  dlfdialjgi^  tiotfirttMbiMtihg  tbac  »  was  upon  dbN|dSait,  in  ai 
much  as  4lie  donation  is  nuoter  ki  faft*  Br,  CowSti&s^  fL  i5»< 
cites  io£;4..rj« 

13.  In  affife  between  ftofii  and  faMr^  l^fewfetjbtw^d  et  deed 
.  .  avJif  in  plnfii<g ;  ^tfe^fir  may  deny  that  tbefifffimntveiiupaee  49m^ 
diiion^  andJiSuf'  tbe  perfirmance  ^  hreaeb  if  iiy  by  MfkMf  he  imet^4 
witbout  ^fl^ing  iounterpori  #r  oiberwife^  and  yet  th^d^.bcioiiged 
ti  die  AoInm^  ind  not  lo^tiie  feoffor.  «r.  MonftMi^  ^'^51*  <^s 
Litdeton,  fol.  90  &  oi* 

14^  ThofV  is  a  difference  between  the  [Aeadin^  of  a  cenXikn  earn'- 
frifiifk  aUfiUimdhttthtA$ftt^gr€mfit^^^ 

i  3^^  J  where  dse  efhtte  is  executed  in  Ms  life;  for  in  die' flfRr  cafe,  to 

|l<»d  die  condltbki  to  deftat  the  eftate,  he  need  not  kavb  liny  dced« 

but  in  die  odiet  be  ^aght  Dy.  127.  b.  pi.  56.  HM.  a  frj  P.  &  M. 

15.  A  man  cannot  plead  a  condition  to  defeat  a  freehold  without 

Ihewinga  record  t6r  deed  to  p^oveit;  buf  a  duvfition  to  ddfea( 

c^  Lite.    **  %P^^  of  achatfel  he  mar.    Litt.  S.  36  <. 

as5« «.  K  1 S-  He  that  pUadt  a  deed  to  d^eai  a  freehold,  cftight  to  feevr  It  tor 
the  court,  thU  tbe  court  miy  jtf d^  whether  it'  have  k^  words^ 
and  of  ancient  ume  the  court,  on  view,  ju(fe*d  it  void  if  rax'd  or 
interlinM  in  phic^  materfiil ;  b)ut  no#  i^  i»  left  te  be  tried  by  die 
)ury,  whether  it  were  done  before  deliverer.  The  deed'itfelf  nitfft  ber 
.  fliewn ;  nor  dOt  any  inrd)hnt?it  thereof,  01^  exempltfication  undef 
the  great  feal  be  pleaded  1  biif  lyjr  ftatute  a  cmjlat  or  infjfextmui  of 
letters  patents  made  fince  the  27  H.  8.  may  be  pl^ad£lby  the  king V 
pateiilees,  or  any  claiming;  under  thciD|  as  wcU  agaioft  the  king 


90id^  h^  aoC  ^f  A  deed  of  uKf  «ter  writing  diAt  is  not  •f  recordi  . 
tor  gan  a  dead  be  inrott'd  ciU  doly  acknowiedlgfd    Hawlc.  Co. 
Lifl(,3ii. 

K7«  Thofe  thiC  c^ritt  m  by  aft  of  law,  ^'tenant  in  d[Wfr^co.UtL 
/laiuif'imtrfh^iff^  ice.  MUjrplfiM  a  condition  i^fltout  (hewing  dieM5.^aa% 
jde^ ;  byl  toiiaiit  by  cyitdy  (ianinc»  Jbr  die  bw-prefumes  tliat  he  ^ 
iiad  ^e  poflcftoOLof  his  wife's  deed^  mtf  he  nuif  Aup  tbtm  during 
bis  lift ;  nor  (hall  d\e  hrd  by  tfcheat^  becaufe  the  deed  belongs  to 
htm ;  not  tfiry  thai  Mms  if  cwiytmct  from  the  party,  or  juftiiy  as 
firvmas  by  his  commaiid^  Utou  j^ead  a  eondifioh  widiouC  (hewing 
the  deed.    Hawk.  Co.  Litt.  311. 

i8.  Tenant  in  tail  makes  a  feoflSnent  on  condition;  re-enters, Co.  LtK« 
and  dies ;  his  iffiu  being  remised  needs  not  in  pleading  this  (pedal  ^^'  *• 
matter  (hew  the  dcdifir  ht  if  fbf  remitter  claims  above  the  cendi* 
tiett.  Hawk.  Co.  Lite  312.  ... 

•     19.  Tenant  to Vf  ^^#]^Ieads  in  abatement  of  the  wrk  (firCo.Um 
nfn-murn^/that'J.'S.  infeomd  him  on  condttiooy  an,d'  re-eoter'd,  ^^^-  «• 
and  was  not  cenjpctt^l  to  iliew  the  deed,  b^anfe  the  demandant 
%ii^as  a  (banger,  ner  did  the  tenant^  make  himftlfa  iitk  a^ain/l  him  By    . 
ferce  efit^  and  ct  nixy  be^  tiiat  on  the  re-entry  the  deed  might  be 
{iren  up  to  the  feoiior.  *  Hawk.  Co.  Litt*  31a. 

ao.  The  h^e  if  a  mertgagee^  lifted  by  the  mortgagor,  may  in  co.  Utti 
an  ai&ion  of  debt  for  the  rtot  by  mort^gee,  fliew  the  condition  axS.  a. 
and  ie«entfy  without  <ieed,  for  ke  is  no  way  privy  to.  it ;  and  if 
Che  feofK;^  after  a  re-entry  by  the  feoffor,  for  condition  broken, 
cater  and  take  away  the  deed  and  detain  it^  the  feofibr  in  an  aflifc 
broi^ht  againft  him  fliali  not  be  inforced  to  fliew  the  deed,  y^r  the 
feeffee  /hetU  take  ne  benefit  ef  his  esvn  wrongs  A  woman  may  in 
plaading  aver  a  feoffment  to  be  caufa  matrimonii  treelocuti^  albeit 
ike  have  not  any  writing  to  prove  it.     Hawk.  Co.  Litt.  31a. 

21.  If  the  deed  remain  in  one  courts  it  may  be  pleaded  in  another 
without  (hewing  forth  quia  le»  non  cogit  ad  impopbiUa.  Cou  Litt. 
2ii.  b. 

22.  In  debt  on  bond^  defendant  pleads  a  condition  (ot  ferfermance  RolLR.a|^ 
of  covenants^  contained  in  certain  indentures  between  them.    Per  ^*  ^* 
Coke,  this  is  a  dear  fault  and  without  defence  \  for  he  ought  to  have 
pleaded  thus,  \\x.  to  have  (hewed  th^  indenture  and  to  have  faid 

hie  in  Cur.  prolat',  and  this  e3^f:epciQn  to  the  plea  is  unanfwserable 
(it  being  therein  urged  further,  vjz.  that  die  defendant  is  privy  to 
the  indenture)  and  judgment  accordingly,.  a^^uUl.  259,  260. 
^lich*  12  jac.  Duport  v.  Wildgoofe.  ♦  j"  ^20  1 

23.  In  debt  on  A^iu/ defendant  demanded  oyer  of  the  condition  6  Mo.  197: 
trhich  was  t4( perform  eoven^mts  in  an  indenture^  and  then  demanded  ^9'. 
oyer  of  the  indenture;  plffintiff'  gave  oyer  omittieig  an  indorJement^^^^T^ 
which  was  *  made  before  (he  exec^tipn  of  the  deed$  on  this  oyer  fenaantfliail 
defendant  pleaded  performance;  the  plaintiff' replied,  and  fet forth ^^ ^**^].''" 
the  indoFfeinetit,  and  prayed  judgment  for  the  variance.    Per  Cur.  ^!^Iui„,if 
f.  ifk^  The  defai^dant  (hould  have  fet  forth  the  indenture  himfelf,  demandt^jtr 
being  a  party  to  it,  and  ihoidd  h^ve  pleaded  perfbrmaace  to  all  the  "^^'^^f  f^ 
fiOvaps^its  therein,    adly,  Th%  pkinti^'vjat  not  obliged  to  give  $yer  b,^mo^'. 


^2^  ConHNiiW 

ftranupi.  jftbtmJmfuriy  aoA  flmigh  lie  did^  yet  it  Grinr  Wharhe  Met  i)« 
as.cites7  acH  the  letting  it  forth  is  nocat  Us  peril,  »  nfcere  he  it  oUiged 
ibi^^T^.  ^tP  ^^  it  forth)  ii6r  b  he  condoded  to  %,  that  there  is  more  conr- 
ciutiSH.  tallied  in  the  indeotuie,  bat  is  at  liberty  as  well  as  if  the  defendant 
s  Td^  himfelf.  had  fttii  forth  i  and  tiieoouithdd,  that  as  tfie  defendant 
.tStf^qJSeet*  ^  ^>^mA  to  fist  it  forth,  fo  he  was  bouMl  to  fiipply  tfab  omMtoa 
\itiebya..  andniakehtspfeactM^deat,  and  tfaerefefejodgmentliMr^Ae^a^ 
w't"^  ti£    a^Salk.  49^^  pl.6.  Mich.  3  Annas  &  R.  Cook  v.  Rem- 

theleale 

without  the  condition.    Ax%.  Le. jo6,  in  the  c^  of  Ctftar  f*  CM^fiiit 
f  Keibv.  ^1.  fl«  7*.  per  Fromst 


* 


(t.^)    Pleadings, 

^*  A  ^^^  cannot  awid eJloMe^minBaniy  Mfgaiteti^  rtiffi 

*^  *^  0r  the  Uk^  agpinft  the  conirfee  binfidf  naiMd  in  itr  and 

vrhofliaU  take  advantage  of  it,  l^ySgriAt^ir  SMI  J^^sa^irisr^    Br. 

Condition,  pi.  25.  cites  47  £•  3.  a7* 

Br.CoBdM     2.  (ielrtf  m  ditinut  againfi  a  third  perfin%  where  there  is  livery 

dt^s's^c.''^^  indifferent  hands,  note  the  diveifity.    IWdj 

3,  Debt  upon  indintun^  which  C9mpr$bmdedfiwtci  ccMditiuu  cf 

the  pari  •fthi  drfendant^  and  for  non-perfermanae  of  any  of  them, 

that  the  <lefendant  fliould  forfeit  40  h  mi  tiic  plmitiff' c$umttd  that 

ail  are  hr^kin^  and  die  defendant  anfwered  thai  No ;  and  Ae  plains 

uffJhtvDtd  we  artain^  and  the  ifiue  ihall  be  upon  this  only  by  the 

.opinion  of  the  court ;  but  Brook  fays,  it  feems  that  this  is  not  the 

courfe  of  pleading  at  this  day  i  quod  vide.    Br* '  Cotint,  pi*  3. 

H*  6*  o» 

IMd.pi.st^     4*  B^pvishwduA*   A{t€rw9rdiJ.ifindenherigraMtsuy.S. 

cites  34  H.  thai  if  jl  S»pitfirmt  €iriain  cmdiiimsy  the  baadgivm  ky  B.fiMhe 

9.  and  dif-   ^^ J     j^  g,  Derformed  the  condition,  yefLper  optimam  c^imooen^ 

Ktl    B.  (halfnot  plead  it  In  debt  by  A.  agauift  57  Br.  Efttanger.al  Fail^ 

Meafimce     ph  I.   9  H.  O.  l8.  26* 

«Ad  10  one  co-sUigw. 

5*  If  A.  be  bound  to  B;  i9  make  him  afiiffcient  ejtate  infiuh 
lands  \  in  an  action  1»ought  upon  fudi  obligation  it  is  no  plea  to 
fey,  diat  he  hath  made  to  him  a  fuffideht  e(bte,  &c.  but  he  wgbt 
teflmu  what  ejiate%    Arg.  %  Le.  39.  ad  Finem,  in  pi.  52.  cites 

r  22H.  6. 

Br.Dtcte,  ^     g^  D^t  upon  an Migaffen  ef^iol.  topayioLhj  a daj^  the  de- 

r'cf *  ^^  feniuAjaid^  that  he  paid  it  to  J.  N.  iy  the  dof  hf  the.  camnumd  tf 
the  plaintiffs  and  no  plea,  by  which  he  faid,  that  he  paid  it'  to  the 

V  plaintiff  ^  the  hands  of  J.  N.  and  a  gocd  plea.    Br.X^ondttions, 

pi.  12;  cites  27  H.  6.  6. 

7.  In  debt  the  defendant  pleaded  defltajance  that  tc;iftrrf  the  pbin^ 

^  tiff  was  indehted  to  S,  H.  in  100  /.  fy  Migatien^  diat  if  the  defen^; 

Jint/haltehtain  the  fame  ehSgafien  anddeBver'it  to  the  ptainiimer 

fujljc'ent^ acfuiltafhe y* t^tfatt  fhen^  &c.  and  htfaid that  br heuh^ 

charged 


"> 


r 

^drgidhim^kf:^  Mfl^pIaiatiiFdeiiiurrod,«lid  becauiebe^i^^r 
j^ni/  inu  he  difcbarged  biaiy  tbereiore  no  plea,  and  die  plaintiiFre* 
covered  his  debt  and  damages  *  per  judicium*  Br.  Condicions^pl*  l^ 
files  35  H.  6. 19.  &  concordat  H.  22;  E*  4. 42. 

8t  In  debt  upon  an  obligation  ^fkintiffdiclarid^  that  the  cb^Bi.  IHm 
Ugatiw.was  wiadiforfuch  a  duty^  and  .the  defendant  Jlaid  that  it  was  ]^^^^* 


ief»r  another  duty  abfque  hoc  that  it  was  for  this  duty,  and  the 
edicrs  e  contra.  *  Br.  Obligation)  pi.  j^.  cites  4.  £.  4.  30. 
.  9.  If  it  was  to,  infiofftbc  plaintiff  of  atl  lands  contained  in  a  xiT'* 
tainjine^  andfaid  that  four  acres  are  in  the  fine  tf  which  he  has  in* 
feoffed  himj  this  fuffices  without  faying  that  thefe  are  all^  &c.  Br» 
Conditions,  pL  Z44.  cites  6  E.  4.  i. 

.    zo.  Contra  if  it  be  referred  to  the  matter  infaSf  and  in  eertaintff 
as  to  infeoffbim  of  all  bis  lands  ef  which  his  father  diedjeifed^  or  of 


all  his  lands  in  jf.  there  be  fhall  ihew  how  much  the  land  is,  and 
that  he  infeofFcd  him  ther^of|  which  are  all  the  lands  and  tene- 
ments, &c.  Ibid. 

XI.  In  debt  upon  bbliption,  the  defendant  pleaded  a  condition, 
tiJist  ifj»  P.ferve  the  plaintiff  for  one  year^  &c.  and fo  for  feven  years 
next^  &CC,  in  omnibus,  mandatisfms  licitisj  quod  tunc,  &c.  and  that 
ike /aid  y»  P.ferved  the  plaintiff  lawfully  from  that  day  tofiich  a  daf 
within  the  feven  yearsy  when  toe  tlaintiff  £fcharged  him  of  his  fer-- 
vice,. '  The  plaintiff'faidy  thatfuch  a  day^  before  the  difcharj^e^  he 
tanmanded thefaidj. P.  to  keepfueb  goods  without  alienation^  and 
tbefaid  J.  P.  aliened  them  to  T.  N«  And  the  defendant  by  frotef^ 
tat  ton  thai  he  did  not  alieny  for  plea  faith,  that  the  plaintiff  did  not 
command  y.  P.  to  keep  the  goods^  and  a  good  rejoinder  per  tot.  Cur* 
far  the  defendant  was  not  lervant  to  the  plaintilF,  and  alfo  he  ia 
bound  that  J.  P.  flntU  do  all  the  commandments  J^eciaUy\  and  there- 
fore this  is  the  very  point  of  the  condition ;  but  contra  if  he  was 
bound,  thai  J.  P.  Jbotdd  be  a  good  and  lawful  fervant  \  and  where 
a  man  is  bound  to  ferve  in  all  commandments,  there  he  is  not 
bound  to  ferve  if  he  be  not  commanded*  Br.  Conditions,  pi.  i  j;2» 
cites  ID  £.4.  15. 

X2.  If  one  be  bound  to  repair  fuch  a  houfe^  it  is  not  fuiEcient  to 
iay  that  he  has  repaired  it,  but  he  ought  to  Jhew  in  hoc  vel  in  iUom 
Arg.  2.  Le.  39, 40.  cites  7  £.  4. 

13.  If  a  man  be  bound  upon  condition,  that  the  plaintiff  Jbatt  have  Br.  Llcdue^ 
licence  of  one  J,  N.  to  carry  20  load  of  wood  out  of  his  woody  it  fuf-  P**'^'  ''**' 
fices  for  the  defendant  to  piead  that  j.  N»  at  his  requejl  Ucenfed  the.  ' 
plaintiffs  &c.  without  faying  that  the  plaintiff  was  not  di/lurbedi  for 
he  is  not  bound  to  wad  more  than  is  in  hiS  condition ;  for  if  there 
was  difturbance  it  mall  be  of  the  part  of  the  plaintiiF  by  the  befl 
opinion,  and  fo  he  did.     jfnd  fo  it  feems  diat  where  a  man  is  bound 
to  licenccj  he  canmt  countermand  it  after;  contra  if  there  was  no 
bond,     jfad  if  a  man  be  bound  as  above  that  the  plaintiff  Jhall  have 
licence^  there  if  he  be  diflurbed  by  anjy  the  bond  is  foricitcd.    But 
if  it  was  that  J*  If.  /hall  give  him  licence^  wh^ch  he  docs,  and  a 
Jiranger  difluros  him^  there  tl}e  Jbond  is  not  forfeited ;  and  fo  fee  a 
divi;rfity  between  (fhall  have  licence,  oaid  Jhall  give  licence),    Br. 
^«ndiuons>  pi.  163^  cices  18  £.4.  18.  29* 

14.  Where, 


cites 


t33« 


ttttorimi 


T4.  Where  tf^e  defendant  is  bodnd  fofifirtSiptahi^tB  nOtfi 
md  u  have  ffH  fhefathtus  in  2).  fielhail  fliew  how  xnanjr.Mows 
tiMre  iircjre,    Br.  CondhionSy  pl«  177.  cites  21  £•  4^  63. 

1 5.,  £1//  when  he  is  band  to  repair  all  the  hwfes  in  D*  it  fitflfeetf 

.  Co  lay  diat  he  has  repaired  adi  tfse  hoti(es#  Ibid* 

_•  ^  xo.  Wher^  eon(Ution  is  to  do  certain  thinvt^  thcdk/induHi  maf 

Jtetv  ihe  ewudition  certainly^  and  fays  that  he  bas  peffirmed  all  the 

conditions  gmeraByi  and  if  the  plaintiff' iwAts  it,  he  may  Jhfw  hi 

tuh,dtyoint  certain^  he  has  hroke  the  eonditiooL  and  from  this  die 

ifliie  mail  rife ;  per  Hufley  and  Vaviibr^  but  vufiard  contra,  and 

that  the  defendant  ought  to  plead  certainly  bow  be  has  performedl 

the  conditiop)  and  the  plaindfF*  ihall  take  UHie  diereupoa  at  his 

peril,  W  fte  defendant  ihaH  not  plead  generally  that  he  has  pcr> 

i  33'  J  formed  the  condition,  but  Ihall  (hew  certaiidy  how,  and  fo  is  the 

life  at4iis  day.    Br.  Conditions,  pL  x8o«  cites  22  £.  4.  145  15. 

17.  Bvt  per  Hufley,  if  I  am  bound  to  J;*  N«  tofave  him  harmlefs^ 

&c..  I  may  Jay  genially  that  I  have  £ived  him  harmkls,  and  good. 

But  ^  I  am  bound  to  acauit  or  difch^rge  A^  B.  againJI  7.  S,  tfiere  he 

Jhattjbew  certainly  how  he  has  acquitted  or  difiSiareed^  and  there-' 

fore  it  feems  by  him  dutt  non  damnificatus  dl  is  a  good  plea* 

Ibid. 

Br.  Dettfy       i8.  Debt  upon  obligafion  ofio  /•  upon  condition  to  pay  xo  /.  the 

rl-iji.  cites  defendant  [aid  that  he  paid  5  /.  to  the  baiSf  of  the  plaintiff  if  his 

>  command^  and  [tfx]  to  the  [other^  5  /,  hefatd  that  he  offered  it  to  the 

plaintiffs  and  hecaufe  the  plaintiff  was  indebted  to  thearfendant  in  $L 

he  commanded  him  to  retain  it  in  fatisfaition  of  itj  and  it  is  a  good 

plea,  and  this  notwithftanding  that  it  was  not  by  writings  for  con-* 

didon  may  be  averred  by  parol*  to  be  performed,  and  e  contra  of 

itngle  obhgation.    Note  a  di verfity.    Br.  Condidons^  pi.  1 8 1  •  cites 

22  £.4.25. 

19.  Condition  of  an  obligation  tojhew  afuffcient  £fcbttrge  of  an 
annuity^  you  mufl  plead  the  certainty  of  the  difcharge  to  the  court  i 
the  realbn  whereof  given  by  Brian  and  Choke  is,  diat  the  pka 
there  contains  2  parts^  one  a  trial  per  pais^  viz.  ihe  Writing  ef  the 
difcharge^  the  other  by  the  court j  viz.  the  fufficiency  and  validity  of 
sty  which  the  jury  comd  not  try ;  for  they  agree  diat  if  die  condi-^ 
tion  had  been  to  ouild  a  houfe  agreeable  to  the  eftate  of  the  obKgee, 
becaufe  it  was  a  cafe  all  proper  for  the  country  to  try,  it  might 
have  been  pleaded,  and  then  it  was  a  demurrer,  nor  an  ifliie^  as  it 

^  is  here.     Hob.  107.  per  Hobart  Ch.  J.  cites  22  E.  4. 40. 

20.  In  debt  upon  an  obligadon  conditioned  that  the  defendant 
Jhall  repair  and  do  other  things^  and  alfo  pay  his  rent  every  day  of 
payment.  He  pleaded  performance  of  sdl  conditions  and  payments 
generally.  The  court  at  firft  thought  the  plea  good,  but  afterwards 
on  feeing  the  books  they  thought  he  oueht  to  plead  performance 
^cially.    Kelw.  95.  b.  pi.  3.  Mich.  22  H.  7.  cites  Mich,  x  H«  7* 

21.  But  where  the  coniixion  refers  to  fuch  a  generality^  tBat  by 
intendment  it  is  paft  the  remembrance  ofman^  as  if  the  undef«ilieriir 
is  bound  to  difcharge  his  mailer  from  all  accounts  and  returns  of 
writs  within  the  county,  it  fuffices  to  plead  performance  of  the  con- 
dition generally.    Per  Qu:.  Kelw.  95.  b.  pi.  ^  Midu  22  H.  7: 

cites  1  II.  7* 

22.  Where 
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22.  Where  a  man  is  Jire^  party  to  the  performance  of  a  ccndttiorfy 
he  ought  to  plead  fpecially ;  as  if  it  be  to  infeoff  the  plaintiff^  of 
ail  his  lands  %  agreed.     Kelw.  95.  b.  pi.  3.  Mich.  22  H.  7.  cities 
I  H.  7. 

23.  Condition  of  obligation  was,  that  the  obligor  Jhall  not  enter 
nor  daimfuch  a  houfe ;  and  the  defendant  faid  that  he  did  not  entet 
nor  claim.  Per  Kcble  he  claim*/^  Prift  \  per  Briin  he  ought  to  fay 
that  he  camt  to  the  land^  and  claimed  the  landj  and  entered  into  ity 
and  yet  nothing  ^  the  entry  Jhatlbe  traverfed^  hut  only  the  claim  \ 
quod  nota.  Brook  fays,  quajre  of  this  opinion  5  for  th6re  he  al- 
leged both  points  of  the  condition,  &c.  and  alfo  it  feems  that  he 
ought  to  fay  what  ytar  and  day  he  claimed.  *  Br.  Conditions,  pi.  130. 
cites  4H.  7.  13. 

24.  In  debt  if  the  defendant  pleads  condition  of  the  obligation  In-* 
dorfed^  he  ought  to  allege  all  terformed  \  but  the  plaintiff  Jhall  Jhew  me 
only  broken^  upon  which  trie  iflue  fhall  be  taken.  JBr.  Conditions, 
pi.  131.  cites  5H.  7.7. 

*  25.  A,  is  bound  to  B.  in  50  /.  tomake  fuch  eft  ate  as  the  counfel  of 
B.  Jhould  devife  \  A,  pleaded  that  the  counfel  denied  adyifementy  the 
plaintiff  Jhall  not  reply  prifly  that  they  did^  but  Jhall  p>ew  fpecially  what 
de'Mjife  his  counfel  made^  and  who  made  it,  ajid  the  defendant  JIm/i'I 
re/oin  that  there  was  no  fuch  deviffy  prout,  &c.    Br.  Replication,  pi.  , 

3^.  cites  6  H.  7.  4. 

26.  In  debt,  a  man  is  bound  in  100 1.  to  make  eflate  to  y.  S,  of 

land  or  tenements  to  the  yearly  value  ofioL  by  fuch  a  day.  [The  r  ^XZ  1 
\lefendant  pleaded]  that  he  inffoffed  htm  of  the  manor  of  A.  in  the 
county  of  S,  eend  of  the  manor  ofD.  in  the  county  of  W.  before  the 
day^  which  are  in  value  10  L  And  per  Brian  he*  ought  to  allege  the 
particular  value  of  each  manor  by  itfelfi  by  reafon  of  the  vifne;  for 
otherwife,  if  he  fays  that  the  manors  are  not  of  the  value  of  10 1. 
per  ann.  it  fliall  not  be  tried  by  both  counties ;  and  Townfend 
agreed ;  by  which  he  faid  accordingly.  And  the  plaintifF/i/V  that 
he  made  eflate  efthe  mte  manor  before  the  day^  and  good.  Br.  Condi* 
tions,  pi.  244.  dtes  11  H.  7. 14. 

27.  Debt  upon  obligation,  the  defendant  faid  that  it  is  indorfed 
with  condition,  that  ifhef&und  ^J.  S.fuffieient  meaty  drinky  and  ap^ 
parely  tilt  21  years  of  age,  that  then,  &c.  and  he  faid  that  he  had 
found  him  Sufficient  meat,  drink,  and  a]^re],  during  the  time  at 
D.  and  held  a  good  plea,  notwithftanding  that  he  did  not  Jhew  what 
meat  drink  and  apparel  he  found;  Peh  Keble  faid  that  hfc  'did  not 
find  fufHcient  apparel  during  the  time  aforefaid,  and  dared  not  take 
Iflue  upon  all  the  points  for  the  doublenefs,  but  took  iffue  upon  the 
whole  timcy  and  good;  per  Cur.  quod  nota.  Br.  Conditions,  pi. 
138.  cites  12  H.  7.  14. 

28.  If  the  xondhion  of  an  obligation  be  to  make  fo  the  obligee  a 
lawful  eflate  in  certain  landy  it  is  fafe  to  plead  that  he  was  enfeoffed 
himfclf  thereof^  the  which  is  a  lawful  eftate,  though  ex  rigorc  juris 
it  is  not  neceflary,  becaufe  it  appears  to  be  a  lawful  eftate.  Kelw» 
95.  b.  pi.  2.  Mich.  22  H.  7. 

29.  But  if  the  condition  be  to  build  a  fufficient  houfe,  the  defendant 
muft  fay,  that  he  has  built  fuch  a  houfe^  and  conclude  that  the  lame 
is  fufficieat.    Kdw.  95.  b.  pi.  2.  Mich.  22  Hi  7. 

Vw.  V.  B  b  30.  In 
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20*  In  debt  upon  an  obligation  coflditiooed  to  deUvn  aU  tvldnuef 
cohcerningfucb  hndsy  die  defendant  muft  plead  that  he  has  delivered 
fucb  and  fucb  charters  which  are  all  the  charters  concerning  the 
fame  land.    Kelw.  95.  b.  pL  2.  Mich.  22  H.  7. . 

31.  A  feire  facias  iifoed  upon  4  recognizance  to  perform  cove<« 

nants,  whereof  one  was  to  pfrmit  his  tenants  to  have  common  in  the 

open  fields  of  D.  when  they  (hoiild  lie  fallow;  and  another  was, 

that  he  would  not  do>  permit,  or  caiU&  to  be  done,  any  a£i  to  aiter 

the  courfe  of  the  fields  in  D«  into  any  other  plight  ^an  at  this  time 

was  u(cd  \  the  defendant  faid  th^the  had  permitted^  Ufc*  and  tbst  he 

had  not  altered  the  eourfe^  iic.    The  opinion  c^  the  j>u0ices  was, 

that  this  general  pleading  was  very  gopd  sks^  So  it  was  ruled  ;  but 

Harper  totis  viribus  e  contra.    D.  279.  pi.  6,  Mich.  10  and  li 

Eliz.  Anon. 

!(.  c.  citea       3^-  '^^^  condition  of  an  obligation  was,  that  the  defendant,  hat" 

by  u.ch.  It^ojf  the  plaintiflF's  manor,  Jkould  render  an  account  before  fucb  a 

B.Gilbert,  ^y  ^  all  the  rents  of  the  manor  he  has  received i  the  defendant 

^<T*^54«   P'^^^  ^^^^  before  the  faid  day,  hehad  accounted  for  all  the  rents 

in  the  Ex-  which  he  had  received,  but  becaufe  he  did  hot  fliew  what  he  had 

cheqaer  in    received,  it  was  adKudged  to  be  ill.     Cro.  £•  749.  10  pL  3.  cites 

fIJl'Aa^^Hill.  37  Eliz.  B.  R.  Sands  v.  Maleverer. 

vrhen  the 

condition  (•tffijts  pffMtten  to  he  done,  that  He  withh  hh  vwn  kutw/eJget  there  though  they  f or/ft  ^ 
great  varierjf  yet  he  cannot  plead  gencraUyj  but  mitfljbev^  the  par  titular  ferformunce  of  all  matter^ 
10  hit  flta* 

33.  In  debt  upon  an  obligation  condittoned/ir  tbe  payment  0/ 

70  /•  viz*  35/.  at  one  day^  and.  35  /•  at  another  day^  the  defendant 

pleaded  payment  of  the  joL  fecundum  formtim  &  ejKeihim  conditionis 

prad*  and  the  court  held  it  weH  enough,  for  reddendo  fi^gula  fin-' 

£ulis,  'tis  as  if  he  had  pleaded  die  feveral  prvments.  at  the  feveral 

days.    Cre.  £.  281.  pi.  I.  Trin.  33  £liz/B.  R.  Fox  v.  Lee. 

[  333  ]      34*  In  debt  apon  a  bond  00  condition  to  pay  ao  A  withim  a  month 

^H'  *m*k'  ^fi^'"  '*^  «*/^f «  had  afonj  thai  did  or  eould/peai  the  Lord*s  Prayer 

4,  i^d  r»    '"  ^"^^'A  ^V  ^^'*'<'^.^^  under/loodi  the  plainttf. pleaded  that  ho 


£iis.  c.  B.  had  a  Ion,  qui  Uqui  fituie  precationem  domini  «t  intdligi  potuerit ; 
G  M  \  ^^  ^^  defendant  demurred,  becaufe  it  was  pLeadoA  i^  had  a  foo 
s.  c."fa^  V*^  '^"^  potuity  for  that  is  a  fecrei  ahUih,  t^t  caonoit  be  known  i 
the  whole  Andcrfon  Ch«  J.  and  KingfimU,  and  UkinvillJ.  hdd  die  iflfuc 
f^'^^'^H^  good ;  but  Waimfiey  coQtni,  that  it  is  a  fecret  th«D(  and  cannon  be 
}be*a^SwcU  ^^    O^-  »3i7-  Lane  v.  Cotton. 

triable }  for 

the  eoUition  being  ia  tht  4iijam0ive,  he  ma]r  allege  the  one  or  the  other  at  lua  «li£Hoo  )  and  duf 

^wer  of  fpeaking,  &c.  (hatl  be  proved  upon  the  evidence  by  fuch  as  heard  kiin  recite  it}  but  thea>ft 

apt  an")  proper  tilue  had  been,  thut  he  had  a  fon  jvi  lecutuifaitt  and  fo  have  trkd  a  tUng'a^tually  doos* 

35.  The  rule  is  nonfunt  hnga  fuibusmhH  eft  quod  demere  poffis^ 
and  therefore  the  length  of  die  defendant's  plea  is  unavoidable,  where 
it  is  impoftMe  to  make  it  ihorter  j  but  where  it  lies  as  well  on  the 
knowledge  of  the  plaintiff  as  the  defendant^  there  the  unnecejfary  pro^ 
lixity  is  avoided^  if  the  defendant  pleads  genersdl/  according  to  the 
words  of  the  condition,  and  it  comes  on  the  [daintifF's  part  to  affign 
a  breach.    B^t  where  there  is  no  fuch  prolixitj  in  tht  defendm^ 


plia^  there  he  cannot  depart  ftmn  thi  rule  byfl>ewmg  a  general  per^^ 
fmrmance^  aceording  to  the  Word$  of  the  conditiony  but  he  mujl  plead 
it  efpecialh^y  by  ihewing  in  certain  how  it  is  performed,  or  elfe  doe«v 
not  plead  a  proper  and  fubftantive  bar,  according  to  the  rule  of 
law,  by  which  he  (hould  confefs,  and  avoid  the  plaintifF's  declara- 
tion ;  as  if  the  condition  be,  that  the  defendant  fay  the  plaintiff  all 
manner  ofcofts  and  charges  that  J.  S.  fiyall  charpe  the  plaintiff  with 
for  carrying  on  a/uitj  die  defendant^ilri7^j  he  did  pay  all  manner  of 
cojis  and  charges ;  this  is  ill  becaufe  it  relates  to  one  Angle  pointy 
which  may  and  ought  to  hejhewed  in  certain^  in  order  that  the  plain-' 
tifFmay  take  iflue  on  it.  Gilb.  £qu.  Rep.  254.  cites  Lutw.  419. 
[Trin.  4  Jac.  Parkcs  v.  Middlcton.] 

36.  Condition  was  to  pay  the  plaintiff  at  his  full  age  allfuch  le^ 
gacies  and  gift Sy  which  were  given  him*  In  debt  upon  this  bond, 
the  defendant  pleads  that  he  has  paid  omnia  talia  legata  qualia  ad 
tale  tenopus  generally  and  without  Jhnving  in  particular^  and  in  cer- 
tain wbenj  nor  wbat^  and  therefore  it  was  oDJedted  that  the  plea  is 
void  for  uncertainty.  Williams  J.  held  that  he  ought  to  havejbewed 
certainly  in  his  plea,  what  he  had  paid  and  when^  and  alfo  the  time 
when  be  came  to  his  full  age  fpecially  in  his  plea,  according  to  the 
condition  of  the  obligation,  and  this  the  clear  opinion  of  the  whole 
court.     Bulft.  43,  44*  Mich.  8  Jac.  Stone  v.  Bliflfe. 

37.  If  the  condition  of  a  bond  be  to  difcharge  a  meJTuage  ofallin^ 
eumbrancesy  one  may  plead  generally  that  he  did  diicharge  it  of  all 
incumbrances,  hut  if  it  be  difcharged  offuch  a  leafe^  then'  I  muflr 
(hew  how*     I  Brownl.  32.  Pafch.  10  Jac.  Anon. 

38.  Debt  on  bondyir  payment  of  children*  s  portions  tarn  cito  as  they  Cto.i,  3  eo. 
flyould  come  to  the  age  of  21  years ;  the, defendant  pleaded  that  be  had^\.  so.  Hai«. 
paid  th¥m  tarn  cito  as  they  came  of  age  j  Doderidge  J.  faid  thit  the  '^y  ^*  ^*'" 
time   being  uncertain,   he  ought  to  (hew  in  his  plea  certainly  ^^.l^ea'ac^ 
w!ien  they  came  to  the  age  of  21  years,  and  when  he  paid  the  mo-  cotXiogiy. 
ntj,  and  alfo  ought  to  have  (hewed  who  made  the  will,  and  how  he 

had  performed  the  (ame,  fo  as  the  fame  might  appear  judicially  to 
die  court ;  whether  well  performed  or  not,  and  judgment  for  the 

JlasntHF.    2  Bulft.  266,  267.  Mich.  12  ^ac.  B..R.   Haulfey  v. 
Carpenter. 

39*  Condition  was  that  the  obligee  fl>ould  enjoy  en  eflate  according 
to  agranVof  letters  patently  he  muft  not  plead  it  luec  verba  but  he 
mufl  /hew  the  effeSi  of  the  letters  patent s^  and  the  enjoying  accordingly* 
Per  Hobart  Ch.  J.  Hob.  295.  Mich.  15  Jac.  in  cafe  of  Slade  v. 
Drake. 

40«  Condition  of  the  obligation  was,  that  the  obligor  ^9ir£/yirr*  r  ^ta,  1 
render  his  copyhold  land  to  the  ufe  of  the  obligee^  and  he  pleaded  that 
he  had  furrendered  ity  and  upon  that  plea,  the  plaintifF  demurred, 
and  it  was  adjudged,  upon  the  opening  of  the  cafe,  by  Warberton 
and  Hotton,  being  only  pre(ent  in  tli^  court,  that  judgment  (hall 
be  given  for  the  ^ntiif,  for  the  (dea  in  bar  is  not  good,  becaufe 
the  defendant  had  notjbewed  when  the  court  of  the  lord  was  boldenm. 
Win.  II.  1 9  Jac.  Lewelling's  cafe* 

41.  If  a  man  is  bound  to  g've  all  the  money  in  hie  purfcj  or  to  in^ 
feoff  one  of  all  his  lands  ^  he  cannot  plead  that  he  has  given  all  the 
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tr,on6y  br  land,  but  he  9Ugbi  -tojhnu  certainfy  what  monef  9r  land  hi 
had^  and  that  be  bad  given  it.  Lat,  i6.  Pafch.  2  Car.  Wilkin^ 
ion's  cafe; 

42.  Debt  upon  bond  to  make  fatisfaStion  for  aH  goods  that  an  ap^ 

prentice  Jhallwajie ;  in  the  replication  the  plaintiff  afiigned  a  breach, 

that  the  apprentice  had  wafted  feveral  goods^  to  the  value  of  100  )• 

Exception  was  taken,  that  the  replication  did  mtjhew  what  the  goods 

were  \  but  the. court  held  it  well  enough  here  in  a£H<m  on  the  bond, 

where  damages  are  not  to  be  recovered,  but  the  penalty  of  the  bo|id 

upon  any  breach,  though  otherwife  in  covenant,  where  the  reconi- 

pence  is  to  be  for  damages ;  and  judgment  for  the  plaintifF.     Lev< 

94  Hill.  14  &  15  Car.  2.  B.  R.  French  v.  Pierce. 

Itui  if  the        43.  Debt  upon  bond  condition'd,  that  the  obligor  /ball  pay  from 

h"fh^      ri/Wtf  to  titne  the  moiety  ofallfucb  money  as  he  Jhall  rueive^  and  give 

ftty  tbtm^h-  ^^^ount.     The  ieftnAzat  pleadedy  that  he  had  paid  a  moiety.    Plain- 

ity  of  ftfch    tiff  demurred.    The  court  held  this  a  good  plea  without  ihewing 

money  as  he  |he  particular  fumsj  and  this  for  avoiding  ftuffing  die  Rolls  with' 

cehre  wivi-  multiplicity^  and  plaintift'  cannot  take  any  advantage  but  bv  reply-^ 

0ut  faying    ing,  that  the  defendant  had  received  fuch  a  fum,  whereof  he  had 

(fromfimt  not  paid  the  moiety.     Sid.  334.  pi.  18.  Pafch-  19  Car.  2.  B.  R. 

':Siolt  Church  v.  Brownwick. 

pleaded  fpe- 

(Cialiy.  Jbid.  The  rf porter  fays,  quaere  dlvcrtftatem.  ■  1  Keb.  sio.  pi.  ^4.  Church  t.  Browiu 
bricky  S.  C.  held  ace  )rdingly,  per  Cur.  bccaufe  hereb)'  is  a  certain  ilTue,  and  the  difference  is  where 
the  thing  lies  5r!ly  m  the  defendant's  notice  ;  as  where  it  is  to  d^livrr  all  the  money  hi  my  pocket, 
there  I  mull  ple<d  fpeciaUy  $  but  here  dchers  muy  take  notice  of  it,  and  the  plaintiflTmay  reply,  that 
the  defendant  iccctved  20 1.  and  cited  the  cafe  of  Woodcock  v.  Cok,-#hich  Twiiden  faid  he  never  wat 
fatifified  with  j  and  judgment  for  the  defendant. 

^^iiV-ml^'  44.  Debt  on  bond  conditioned  to  give  an  account  of  all  fuch  mo-* 
v!  Geiard  ^'^-^  as  Jhould  ccme  to  his  handsy  and  to  pay  them  to  the  plaintiff.  The 
s.  c.  ad.  defendant  pleaded^  that  no  money  came  to  bis  hands.  The  plaintifF 
coidi**  r*  ^^P^^^^y  ^bat  50  /.  came  to  his  hands.  The  court  held  the  replica* 
'iiaund.  ^^^^  *">  becaufe  it  did  not  ft  forth  any  breach  that  foe  refufed  to  ac^ 
10%.  Hay.  count  \  for  the  plea  is  of  matter  within  the  condition,  and  therefore 
"°*d  s^*'  *^  *^  ^^^  fufficiem  to  anfwer  it  without  afligning  a  breach ;  for  per* 
the  court  fc-  ^^^P^  ^^  ^^^  P^^^  ^^  ^^'^  therefore  plaintiff  fbouU  have  faid^  thai 
rlatim  deli-  50  /.  came  to  bis  bandsy  and  that  he  had  not  accounted  or  paid  it  | 
♦ered  their  and  judgment  per  tot.  Cur.  ruled  againft  the  plaintifF.  Xev.  226. 
that*thert-  ^^*ch.  19  Car.  2.  B.  R,  Hcgman  v.  Gerard. 

•licationwat 

ill  for  not  ihe^mg  a  breach,  and  were  ready  to  gire  Judgment  for  the  defendant,  but  It  the  inftance 
of  the  plaintifT^s  counfel,  the  matter  was  referrM  to  the  i  counfel,  who  determined  it  by  their  award, 
■■d  fo  no  judgment  Was  entcr'd<  "S.  C.  deed  and  denied  per  Cur«  and  faid,  that  they  of  their  own 

luo^dge  were  fatisfied  that  it  was  not  law,  nor  taken  to  be  to  at  the  bar  when  the  judgment  in  that 
«afe  was  given.  Cartb.  116.  Pafch.  2  W.  &  M.  in  B.  R.  in  cafe  of  Meredith  v.  Allen^  which  fee 
infra,  pi*  5I* 

Debt  on  a        ^^.  Debt  upon  an  obligation  to  do  divers  particular  things  in  tie 

«ver  'crav*d  ^^«'"''^''  mentioned.  The  defendant  pleads  performavit  omnia^  &c. 
«'f  thecon.  and  upon  demurrer  held  an  ill  pleaj  for  the  particulars  being  ex- 
^ition,  it  prclTcd  in  the  condition,  he  ought  to  plead  particularly  to  every  one 
bl/b^^f/-^  dirtin<itl^ ;  but  *  where  the  condition  is  to  perform  all  covenants  in 
*  r  00^  1  an  indenture^  there  he  may  plead  performavit  omnia  geneniUy>.if 

fo 
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fo  be  they  be  all  in  the  affirmative^  without  anfwering  particularly  y^^^^^^^y. 
to  every  particular,     i  Lev.  303.  Mich.  22  Car.  2.  B.  R.  Wiro-  ewenantt  in 

bicton  V.  Holdrip.  a  certain  IB" 

dtnturtmadt 
htri'Men  the  pUintxff  and  dtfendcuit.  The  dcfendanC  pUadi  qued ptrformavit  cmn'ut  ^  fiPgula  ex  cjui 
parte,  ice,  and  mentions  n«ne  in  particular,  and  held  n.\ughty  for  he  ought  to  Ice  tu<»m  tocth.  ^ 
Show.  S6.  Hill.  31  &  31  Car.  a.  B.  R.  Pawlct  v.  Sa>age. 

46.  Debt  upon  bond  condition^,  that  if  a  Jhip  going  fuch  a 
voysi^e  Jhould  return^  the  perils  of  the fea  excepted^  then  the  defendant 
Jhouldpayfo  muchy  hut  ifjbe  he  toft^  then  to  pay  nothing.  I'he  de- 
fendant pleaded,  that  the  {hip  proceeded  in  the  voyage,  but  in  her 
return  was  loft.  Plaintiff  demurr'd,  becaufe  it  was  not  faid  that 
Jhe  vjas  lofl  per  pericula  maris^  for  it  might  be  by  his  own  negli- 
gence ;  but  adjudged,  that  the  plea  being  in  the  very  words  of  the 
condition,  it  is  good.  2  Lev.  7  Pafch.  23  Car.  2.  B.  R.  Wauon 
V.  Waddington. 

47.  The  condition  of  the  bond  was,  that  if  the  plaintiff fnaUJeal 
to  the  defendant  a  good  andfufficient  conveyance^  in  the  law,  0/ his 
lands  in  Jamaica^ .  with  ufual  covenants^  in  fuch  manner  as  by  the 
defendant's  counjeljhall  be  advifed^  then  if  the  defendant  Jhould  there^ 
upan  pay  unto  the  plaintiff  fuch  a  fum  of  money,  &c.  the  condition 
Jhould  be  void.  In  debt  brought  upon  this  bond,  the  defendant  (af- 
ter oyer  of  the  condition)  pleads^  that  Mr,  IVade^  a  counfellor  at 
laiVy  did  advife  a  deed  of  bargain  andfale  from  the  plaintiii'  to  the 
defendant,  with  the  ujual  covenants^  of  all  his  lands  in  yamaica^ 
and  tendered  the  conveyance  to  the  plainiiff^  who  rcfufed  tofeal  the 
fame,  and  fo  would  difcharge  himfelf  of  the  condition,  the  money 
being  not  to  be  paid  unleis  the  affurance  was  made,  l^he  plaintiti' 
demurr*dy  ift,  Becaufe  the  defendant  has  notjhcwed  the  conveyance^ 
and  an  affirmative  plea  ought  to  be  particular,  and  not  fo  general  as 
this.  2dly,  The  matter  ^the  condition  conft/ls  both  of  law  andfaStj 
and  both  ought  to  be  fet  out\  the  preparing  of  the  deed  is  matter  of 
faci,  and  the  reaibnablenefs  and  validity  thereof  is  matter  of  law, 
^d  therefore  they  ought  to  be  fet  forth  that  the  court  may  judge 
thereof.  3dly,'  The  plea  is,  that  the  indenture  had  the  ufual  eove» 
nantSy  but  does  not  fet  them  for  Ay  and  for  that  caufe  it  is  alfo  too 
general.  The  whole  court  were  of  opinion,  that  this  plea  was  good  1 
for  if  the  defendant  had  fet  forth  the  whole  deed  verbatim,  yet  be- 
caufe the  lands  are  in  Jamaica,  and  the  covenants  are  intended  fuch 
as  are  ufual  there,  the  court  cannot  judge  of  them,  but  they  muft 
be  tried  by  the  jury.  He  has  fet  forth,  that  the  conveyance  was 
by  a  deed  of  bargain  and  fale,  which  is  well  enough,  and  fo  it  had 
been  if  by  grant,  becaufe  the  lands  lying  in  Jamaica  pafs  by  granti 
and  no  livery  and  feifui  is  neceflary  \  if  any  covenants  were  unrea- 
fonable  and  not  ufual,  they  are  to  be  (hewed  on  the  other  fide ;  and 
fo  judgment  was  given  for  the  defendant.  2  Mod.  239, 240.Trin» 
29  Car.  2.  C.  B.  Goffc  v.  Elkin. 

.  48.  Debt  upon  bond  for  payment  of  17.0  L  on  the  J^th  offanuarj^ 
according  to  agreement  in  writing,  I'he  defendant  pleaded  the  agree'' 
menty  which  recited  a  controverfy  concerning  the  probate  of  a  nuncupa^ 
five  will  ^f  A,  E.  and  that  the  plaintiff'  was  her  next  of  kitiy  and 
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bad  entered  a  caveat^  and  in  confideratUn  that  be  wotdd  wiAdraw  iff 

fo  as  the  defendant  might  prove  itj  ani  befipem  executor  as  be  was^ 

be  covenanted  to  pay  the  tlamtiff  i2oL  on  thefoidday^  out  of  the 

perfonal  eftate  of  the  (aid  A*  E»  wbhhjhould  come  to  bis  hands^  in  full 

fatisfa^lion  of  all  demands  out  of  thefamfy  according  to  the  intent  if 

the  f aid  bona^  and  that  after  the  faii bond  bucufq  \  no  part  of  the  per^ 

fonal  ejlate  of  the  faid  jt.  E*  came  to  his  bands  to  the  value  of  I20/. 

and  that  be  bad  never  any  of  the  faid  perfonal  ejiate  but  to  the  value 

of  50  /•     Upon  demurrer  the  plea  was  adjudg'd  ill,  for  having  con^ 

(  336  j  ffffid  that  he  bad  $0  L  he  ought  to  have  paid  that,  the  meaning  of 

this  condition  being»  that  be  (hould  pay  120I.  or  fo  much  thereof 

as  he  ihould  receive  before  the  4di  of  January  out  of  the  perfonal 

cftatc,  and  that  if  he  received  none  before  that  day,  then  none 

ihould  be  paid ;  dierefore»becaufe  he  neither  pleaded  a  payment,  or 

It  tender  of  the  50  L  on  the  c  ay,  the  plainiiflF  had  judgment  2  Tones 

2i8.  Pafch.  34  Car.  2.  B.  R.  Ogle  v.  Quintin. 

Comb.  107.      49-  ^  ^^^^  ^^  ^i^^  ^^^  performance  of  covenants,  whereby  a 

S.  C.  4<l-    ftranger  is  to  render  an  account,  the  defendant  pleaded  performance 

Wd  for    generally.    The  plea  U  ill.    Show.  i.  Pafch.  i  W.  &  M*  Fitapa- 

^^^^•^^•^ickv.Robinfon.  ^ 

50.  Debt  upon  two  bonds,  the  condition  of  the  one  was,  that 
a  marriage  being  intended  between  the  defendant  and  one  A.  S.  he 
ihould  permit  her  to  difpofe  of  her  perfonal  eflate^  and  that  the  per* 
fons  to  whom  fbe  Jhouia  dtfpoje  Jhould  enjoy  ii^  and  the  condition  of 
the  other  was,  to  permit  her  to  give  away  50  /.  and  that  the  deftn^ 
dant  fbould  pay  it  within  two  months  after  her  death.  The  defendant 
pleaded  to  ^zch^  quod  conditio  ejufdem  fcripti  nunquam  infrhUa  fint 
per  ipfum  ad  aliquod  tempus  bucufq ;  &  hoc  paratus  tfk  verificare* 
Upon  demurrer  it  was  argued  that  this  plea  was  good,  and  ihould 
force  the  plaindiF  to  ailign  a  breach  ;  for  the  matter  lay  not  within 
the  defendant's  notice,  whether  ihe  had  made  any  difpoial  or  not, 
and  fo  could  plpad  no  otherwife  than  thus ;  but  tne  court  held  the 
plea  ill,  and  that  the  defendant  myAJhew  how  be  had  performed  Hat 
conditions,  and  that  this  manner  of  pleading  was  never  admitted 
2  Vent.  156.  Pafch.  2  W.  &  M*  in  C.  B.  Brown  v.  Rands. 

51.  Debt  upon  a  bottomree  bond,  the  defendant  cra^d  oi^er  of  the 
L  2  s!c  condition,  and  pleaded  that  thejhip  was  loft.  The  plaintiff  replied^ 
;iajudgdfor  that  the  fliip  was  not  loft,  and  concluded  to  the  country.  The  de^ 
the  plaintiff,  fendaiit  demnrr^d^  for  that  the  plaintiff  had  not  aj/igned  any  breach  in 
HoUCh.  T.  '^^  replieation,  and  the  ctmditien  was  for  payment  of  money,  and  now 
in  all  caies'  upon  oycr  the  condition  was  become  part  of  the  declaration,  and 
(Uuiof a  then  upon  the  plaintiff's  declaration  there  is  no  caufe  of  adion 
]^*i^  ^^""  yirithout  breach  of  the  condition  in  the  replication,  and  cited  the 
award  ei-  cafe  of  Hayman  v.  Gerald,  which  Dolben  faid  was  difapproved  at 
crpted)  'f    the  time,  and  not  law,  and  that  Saunders  an&rcrs  it  in  his  repoct 

'd^ffcldt  ^^  '^5  ^^^  ^^^^  ^'^•.  J*  ^***  *^^  *^  ^^"^  difference  is,  where  the 

a%u\Al  matter  pleaded  admits  and fuppofcs  a  ncn^performance,  there  is  no 

mutter  t bat  fifed  to  allege  a  breach  \.  and  fo  judgment  was  given  for  the  plain-* 

^dmuiand  ^fj;     gjj^^^  j^g    ,^,  p^^fch.  2  W.  &  M.  McTcdith  V.  AUcn. 

f»r^ani€f  Xht  pUuntlff  need  only  Mtifuer  anifaljify  tU  fftttml  mattfr  alleged^  for  he  that  excuici  ft 
•AH  pcrfonnaAvr  ig^.pofes  it,  and  the  plaiiitid  oCed  not  ibew  that  which  the  detcndanc  had  fupp^Ted 

mi 
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in^  tfdmlCttd.;  \iit  if  fhe  itpndamtfhah  a  pefprmanci  ci  xht  CQndidoDy  tUiii%  It  ht  nvt  nutilpltaJ* 
iJf  the  pUin^in  hU  rtftJlcitricti  mufi  fitvt  n  h^each^  fm  then  he  h»  not  a  caufe  of  a^ion  unteft  he 
ilie%v  one.  Tm  itafort  of  that  cafe  of  the  award  it  Ao^Ic  3  it  is  becaafe  though  an  amari  be  ma4e» 
^et  it  may  ht  void  tH  noboU  or  in  part^  and  therefore  the  pUnnf'^muB  m»e  ^n^Jbtw  the  aivardy  that 
the  court  may  fee  that  there^  w^s  an  award,  hut  mufi  atjojtt forth  the  tremcb  that  it  may  afptar^  like* 
iriie  thM  tht  Mnhfhfirmti^ie  ipas  tfagtodfari  or  the  award,  attd  not  o/'«  void  fart  thereof,  for  in  that 
It  need  not  be  pttWimd,  and  cittd  iCro.  47a.  tiotJf  the  defeniLmt  pleads  non  fabmifit,  and  fo 
forces  the  plaintiff  to  iflue,  there  need  be  no  breach  fet  out,  and  cites  Sid.  190.  ■  i-  Carth.  115^ 
116.  S.  C«  accordingly^  and  the  reporter  adds  a  noti,  that  the  plea  In  this  calc  was  ill;  but  par 
Curiam,  if  it  had  been  good,  the  replication  llkewife  had  been  good  without  a0ignment  of  any 
breach;  ^uodnott^ 

• 

52.  The  ajjignment  of  the  breach  of  a  condition,  &c.  in  the  rrplr* 
datim  is  not  n^ceflary,  but  only  in  that  fingle  cafe  of  debt  on  a  bond 
for  performance  of  an  award*  Carth*  1 16«  Pafch.  2  W.  &  M.  in 
fi.  R.  in  C2^e  of  Meredith  v.  Allen. 

53*  In  debt  upon  bondjtcc,  the  defendant  pleaded  a  letter  $flicencf 
from  the  flaintiff^s  teftator  afid  aU  his  creditors^  provided^  that 
within  two  months  be  would  ajpgn  andfecure  all  the  profits  of  the 
tithes  of  the  reSldry  ofS>  to  the  ife  of  hts  creditor s^  as  counfel  fhould  -  ^,^  n 
advifej  and  averr*d^  that  fV.  B.  his  counfel^  did  advife  a  letter  of  *■  337  J 
W^rney  to  be  delivered  to  one  jT.  £•  h  demand  and  receive  nf  am  tl. 
tenant  of  tht  tithes  of  the  f aid  re£iory^  all  rents  and  fums.of  money  for 
the  tithes  J  till  the  creditors  (hould  be  fattsfied,  &c.  But  becaufe  it  wa^ 
not  pleaded  that  H.  had  any,  and  what  titlcj  to  all  the  tithes^  &c. 
judgment  was  given  for  the  plaioiiffibr  this  reafbn*  lAttw.  675. 
679.  HilL  12  W.  3.  Plummer  V.  Adams. 

54.  Debt  upon  bond  conditioned,  thatiffuch  a  JhipJhouU fafly 
arrive  at  M,fuch  a  daxy  and  weU  and fufficiently  mannd^  viSfuardy 
tacWdy  and  provided  for  a  voyage  front  thence  to  V.  then,  tic.  The 
defendant  pleaded^  that  thejhit  wasfafe  in  M.  &c.  and  that  fhe  was 
well  mann%  vi&ual^d^  and  tackVd^  but  by  force  vf  wtnd  ^ms 
wholly  diiaUed  to  compleat  the  faid  voyage,  and  did  notfayfr&vided^ 
as  mention'd  in  the  condition.  The  court  faid,  diat  it  might  hn 
true  that  the  ihip  was  diiabled  by  force  of  the  wind,  but  fhis  might 
be  becaufe  the  Chip  was  not  well  provided  for,  and  therefby  Was  un« 
aUe  to  refift  the  wind,  and  therefore  the  plaintiff  had  judgment,  by 
the  opinbn  of  the  whole  court.  LuCw.  698.  Trki*  12  W»  3.  Dot«* 
tin  V.  Dowriflk 

55*  If  one  be  bound  to  pay  money  to  y.  S.  at  a  cdrtain^^iime  and  - 
flacey  it  is  not  enough  for  the  defendant  toy^ij,  that  the  cbligee  came 
no't^  without  fay  ingj  that  he  was  there  ready  \  per  HoltCh.  J.  t  Salk* 
172.  pL  5«  Micb«  I  Ann.  B.  R.  in  oife  of  Canterbury  (archbifhop) 
V.  Willis. 

56*  The  difference  when  the  plea  is  to  be  in  the  wordt^  of  the 
condition^  and  when  not^  is  this }  if  there  be  any  matter  in  law^ 
Vc.  to  be  done  that  is  under  the  jitrifdilliony  and  for  the  judgment 
of  the  c9urt^  there  you  muft  particularly  ihew  the  performance,  and 
the  pleaAng  in  the  words  of  the  condition  is  not  good.  Arg^ 
Holt's  Rep.  207.  pL  12.  Hill.  5  Ann.  in  cafe  of  Annefly  v. 
Cutter. 

57.  7/i  if  I  am  b^ndto  makeyoa  ^fufficient  rekafe^  there  it  is  no 
good  plea  for  you  to  lay,  you  niade  a  fuifieient  releafe,  but  you 
muft  fbew  it  in  particular  that  the  court  may  judge  of  the  validity 
thereof.    Arg.  Holt's  Rep.  207.  in  S.  C. 
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;5^!.  ^^  *^  the  reafon  of  Specott's  cafc^  5  Co.  57^  Scbi/maticus  li^ 

1    '*:      .  \)eUratus  Was  not  fuBicicnt  being  too  general,  ergo  uncertala  for 

the  court  to  judge ;  but  where  the  condition  is  to  do  fa£fs  merely^ 

the  record  li  not  to  be  fwellcd  up  therewith,  and  if  there  be  occa- 

;  fiOQ  yQU  may  ai&gn  a  breach,  and  cites  3  Bulft.  31.  and  cites  X 

Roll.  Rq>^.i73.    Arg.  Holt's  Rep.  207.  in  cafe  of  Annefly  v. 

•Cutter. 

59..  So  if  the  condition  be  a  thing  which  is  out  of  the  jurifdUllen 
of  the  court,  or  is  to  undergo  an  aliud  examen,  there  pleading 
in  the  words  of  the  condition  is  good.     Arg.  Holt's  Rep.  207.  ia 

.    j6o»  If  a  condition  be  tofave  one  bamdifs  from  all  anions  pend^ 
ingy.  you  may.plead  thcre^are  no  aHions  pending  being  general ;  per 
'  Holt  Ch.  J.  Holt's  Rep.  203.  pi.  lo.  Mich.  5  'Annse  in  cafe  <^ 

Hackctt  V.  Tilly. 

6i,  But  if  the  condition  be  to  fave  you  from  a  certain  a^ion, 
fendifig^  ^ere  you  are  efiopped  to  lay,  that  (uch  an  action  is  not 
pending,  being  particular ;  per  Holt  Ch.  J.  Holt's  Rep.  203.  in 
"    •  •  -   -'  S.  C*'     •  .    .  .  , 

''  ^^C  *  ^^"  ^?  ^*^  *^  ^^^^^  toexhiUt  an  Inventory  into  the  Ecdefiaftical 
^ut  there*  Court  before  /uch  a  dajj  it  is  n^f  enough  to  plead  that  no  court  was 
the  honi  held^'lut  mu/f  plead  alfo  ihat  he  was  there  ready,  &c.  For  he  muft 
was  rikewife  ^^^  ^^^  ^  ^^^  j^^^  ^H  ^^t  oould  be  done  on  his  fide  towards  a 

Ir*  MiTiifTdi"  pcrfornaaiic*.  i  Salic.  172.  pl;i5,  Mich.  6  Annas,  B.  R.  CaxUcr- 
icndant       bury  (archbifliop)  v.  Willis*  '.> 

f  leaded  tbet  r       ^  .'*..,,  i. 

ke  bad  eKbibited  an  invenfory,  but  tbat  be  tea*  ttfyir  cituf  to  account,  "tHe  court  was  clear,  that  the 
bar  was  naught,  .nJ  that  &.  was  bqund  to  aUouA:  b^/oic  the  loiV  day  in  ilie  condition,  without  cita* 
tioA,  athispeiil.*  ..  «      '    • 


[  338  J  ^3*  W^^J^c  *^  condition  refers  to  a  multitude  of  particulars 
p/bieb  niay\nev6r.  be.irougbt  to  ijfue  by  the. parties^:  there  it  isfuffi^ 
tieni'firr.the  itfrndantM  plead  in  general,  and  it  lies  on'ibe  plaintiff, 
by  way  of  rtpli^ationy  io  affign  a.breach  \  becaufe  for  the  defendant 
in  his  plea  to  dcfccnd  to  that  variety  of  particulars,  would  over« 
charge  th6  record  to  no  purpofe,  and  would  tend  to  intangle  the 
defendsuit  ^hch  would  fiiil  if  he  miftook  in  pleading  any  of  them ; 
whereas  the  plaintiff',  by  chufing  out  of  that  variety  that  (tngular 
matter  h^jKhich.  the  conrlitionMS  broken,  brings  it  to  one  proper 
fingle  iflue ;  and  therefore  m  this  cafe  the  modern  lawyers  have  re- 
laxed the.  ancient  rules,  of. pleading,  which  required  the  bar  to  b« 
fufficieht  ftnd  fubftantive>  and  in  fuch  cafes  have  only  required  the 
defendant  to  follow  the  generality  of  the  words  of  the  conditioo, 
without  defcending  to  particulars.  Gilb.  £qu.  Rep.  252.  in  cafe 
'   of  Fitzpatrick  v.  Strong. 

.  64.  li\  debt'Upon  a.bgnd,  \h^  defendant  craves  .oyer  of  the  con£^ 
lion  which  was^  that  if  we  the.  abitpe  bounden  f.  S\  emd  P*  5.  or  «• 
therofusy  any  or  either  of  our  heirs,  executors  or  adminiftrators, 
4fi  wclLani  u  uly  pay  ta  the  above  named  L.  F.  his  executors,  adtm^ 
nijirators  and  ojfgns,  allfum  orfums  of  money  which  Jhall  appear  to 
be  ^K^;  upon  a  fair  account  ftatedon  account. of  rent,  or  arrears  of 
fcm,  due  .//;r  frji  day  of  AIay.,lafi,,at  or  before  tbe.firft  day  of 

J  ..  NovembiTi 


ConDftien.  33S 

NvomhiT  mxt  enfuing  the  date  hereof,  then  the  above  eblfga* 
tion  to  be  void*  The  defendants  pleads  that  on  the  firft  day  of 
November  then  next  enfuing  the  date  of  the  obligation,  viz.  4to 
die  Nov.  1709,  at  Dublin,  in  the  pari(h  of  St.  Michael,  in  the  Mrard 
of  St,  Michael,  they  paid  to  the  defendant  allfuchfum  and  fums  of 
money  which  then  appeared  to  be  due  on  a  juft  account  ftated,  on 
the  account  of  rent,  or  arrears  of  rent,  due  the  firjl  day  of  May. 
in  the  year  aforefaid.  To  this  the  plaintiff  demurs,  and  fhe^ys  for 
^ipecial  caufe,  that  the  defendants  had  not  /hewn  any  particular  or 
eertain  fum  tf  money  that  they  had  paid  to  the  plaintifi^  nor  what  was 
the  value  ofthe  rent,  or  arrears  of  rent  due  the  firft  of  May.  The 
defendants  join  in  demurrer,  &  judicium  pro  quer.  for  there  is  na 
proper  ifTue  for  the  jury  to  try ;  and  therefore  faying,  that  at  fuch  a 
time  and  fuch  a  place  he  paid  all  fums,  is  (hewing  nothing  in  cer- 
tain on  which  the  plaint) fF  can  defcend>to  iflue ;  and  therefore  the 
obligation  ftands  confefTed,  fince  the  defendant  does  not  ihew  to 
the  court  that  it  is  properly  avoided  by  the  alleging  the  payment  of 
any  other  fum,  than  by  the  condition  is  to  be  paid  in  difcharge  of 
the  obligation,  and  confequently  the  plaintiff's  declaration  flands 
good,  and  judgment'  for  the  plaintiff.  Gilb.  Equ.  Rep.  cafes  in 
the  Exchequer  in  Ireland,  251.  to  254, 255.  Fitzpatrick  v.  Strong 
&  al\ 


(Z.  d)    Condition.    Qualified.    And  relieved  in 

Equity, 

I.  'T'HE  plaintiff  leafed  to  the  defendant  rendring  3I.  a  year  rent, 
-■-  and  to  re-enter  on  default  of  payment  in  twenty  da)«.  Bond 
by  lejfor  that  leilee  (hall  quietly  enjiyy  and  for  performance  of  cove- 
nants. Leffee  fails  in  payment  of  his  rent.  Leffor  enters  for  non^ 
payment,  LefTce  fues  the  bond  and  gets  judgment  and  recovers 
21 1.  at  law.  But  this  court  ordered  repayment.  Chan.  Rep.  95.  r  ^^  1 
12  Car.  I.  Pope  v.  Day.  .     .  .         per  viig. 

2.  Lands  were  devifed  to  the  heir  at  law  after  the  death  of  theli^nCh.  j. 
devifor's  wife,    but  fubje£l  to  fay  debts  and  legacies  within  two  ^*  **•**•**•'' 
iponths  after  the  wife's  deceafe.     The  heir  at  law  dies,  and  his  „,  Fry"v/ 
heir  at  law  (during  the  life  of  the  wife)  fells  the  reverfion.    The  Porter, 
wife  dies.     The  purchafor  pays  debts  and  legacies,  \»xtdoes  not  pay 

all,  1  he  heir  at  law  enters  for  the  forfeiture;  but  the  purchafor 
was  relieved  againib  it.  Chan.  Rep..i6i.  1649.  Underwood  v. 
Swain. 

3.  Covenant  in  a  leafe  was,  that  if  lejfee  Jhouldf  without  licence^ 
hajefor  more  than  three  yearSy  unlefs  to  his  wife  or  children^  the  leafe    - 
fliould  be  void.     The  executor  aliened  it  without  licence,  but  the 
alienee  was  relieved,  itbeingfold for  payment  of  debts.  Chan.  Rep. 
170.  1656.  Cox  V.  Brown. 

4.  In  cafe  of  a  bond  for  performance  of  covenants  the  obligee  (hall 
have  no  more  than  he  is  really  damnified,  and  fhall  recover  in  a 
trial  at  law.  Chan.  Rep.  199.  12  Car.  2.  in  cafe  of  Davenport  v. 
Longvillc. 

5.  Afct- 
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5.  A  fectkment  was  with /r»t«^  that  the  h«lr  at  law  fliottMiwf 
ttUempi  U  mfiach  it.    Tbare  wi^re  fevbral  lioybts  and  smbiguiHtf 

*  in  it.  The  court  direfted  a  trM  at  law,  and  that  the  trial  ihould 
ke  no  ferfbiture.  a  Chait^  Rep.  75*  14  Caiv  a%  Sterlii^  v^  Ley>- 
nigftoiie* 

6.  When  a  man  tahs  aficwrky  If  a  pensHf  be  fets  up  his  reft 
there,  and  makes  hunfelf  judge  of  what  be  would  have,  and  he  ought 
to  have  no  more.  Arg.  Cbm.  Cafes.  24.  Trin«  15  Car.  2.  in  ^St 
ofCrifp  V.Blake. 

'Keif.  Cbaa.  y.  Mor^^ee  bj  will  remits  part  of  the  mditgi^;e-m<me]^  and 
a  c!&s.P  ^  ^^  interel^  if  toe  arrears  are  paid  in  Artt  yeats.  The  mort- 
IieM  accord-  g/^eCyfoUsng  U  pof  tvithiH  the  timty  lofes  the  benefit  of  die  re^ 

Ingiy. queft ;  admitted  by  ferjeant  Fountatne.    Cham  Cafts.  52.  PafUi. 

s.p.infifted  ^^  Q^  ^  j„  g^^  ^  Ql^y^  y  Poftinglon. 

upon  Arg*  *^ 

Chan,  caieiy 

J 10  Trim  to  Car.  a.  i  ■     "So  of  ca  tfVortf  aot  performed  wtthia  the  dme  tkaittAp  It  lite  &t  afi^ 

finch's  Kep.  i».  Mich.  25  Car.  2.  £wc&  and  JUcvc  v*  BbckwAll. 

S.  Money  papble  according  to  the  condition  of  a  bond  was  mo* 
derated,  in  regard  that  the  ma  eut  tf  ivbUh  it  was  to  il&ie  was 
taken  away  for  fome  part  of  the  time  i  and  decreed  die  obligor  to 
pay  for  fo  many  years  only  afi  the  office  continued,  and  thereupon 
the  bond  to  be  delivered  up.  Chan.  Cafes.  72.  Hill.  17  &  iSCar.  2. 
Lawrence  v.  Brafter. 

9*  A  lefsfumy  due  by  fpecialty,  was  agreed  ta  be  accepted  infiead 

§fa  greater  fum  due^  if  fold  atfucb  a  ddy  certain.,    The  queftion 

'  was,  if  the.  debtor  fails  of  payment  at  the  day,  v^^dier  he  (baU  lofe 

the  benefit  of  fuch  agreement  or  not.    It  was  orderM  to  be  made  a 

cafe ;  and  the  reporter  fiiys  it  is  to  be  obferved  that  part  of  the  con* 

fideration  of  the  agreement  was,  that  one  who  was  not  bound  by 

any  former  fecurity  bad  paid  the  creditor  70I.  and  undertook  to  pay 

him  40L  more,  and  fo  the  fecurity  was  bettered.  Chan.  Cafes.  110, 

III.  Trin.  20  Car.  2.  Delamere  v»Smid). 

ifL^i^        so.  If  condition  .be  t9  bave  unfmt  in  writings  and  the  conient  is 

(rTpM*  ^^  tuithwi  writings  this  court  will  help  in  that  cafe.    Arg.  Clfiuu 

Farmer  «•    Cafes.  141.  Mich.  2Z  Car.  2.  in  die  cafe  of  Fry  v.  Pofter. 

Ctaif^Mi        ji^  Condition  of  a  recegttizence  was  qualified  in  equity  accord* 

ing  to  the  equity  of  the  matter  before  die  recognizance  was  given. 

Chan.  Cafef.  191.  Mich.  22  Car.  2.  Holt  v.  Holt. 

12.  As  where  H.  a  citizen  of  London,  feifed  and  pojfeffid  tfff 
veral  boufes  in  London  and  effewbere^  ef  a  fuUick  titU^  devifti 
10,000  /.  fa  his  daugbterSf  being  bis  cnff  cbildren  and  orphans^  to 
be  paid  eut  of  bis  real  and  per/anal  ejlate  bej^re  any  ether  fi^uld  bavt 
benefit  of  bis  landsy  &c.  and  made  A.  his  nephew  and  others  bis  ex- 
r  "SAO  1  ^^^^'^»  ^'^^  ^^^  '^  1658.  A.  and  others,  as  bis  fureties,  entred 
■•  ^  ^  into  a  recognizance  to  the  chamberlain  of  London  for  payment  tbererf^. 
By  die  relloration  the  Ijovfts  being  tf  a  pnblick  title  reverted  to  tbe 
rtght  awnerSj  and  by  the  pre  in  London  the  ether  hdufes  were  bami 
doum,  fo  that  it  was  to  be  doubted  tbe  whole  ejlate  would  not  amount 
to  tbe  10,000/.  and  bccaofe  if  the  chamber  of  London^bad  taken 
the  eftate  into  then*  own  hands,  it  would  have  been  in  no  better 
plight  than  now  it  is,  .^ud  the  intention  of  the  fecurity  was  only 


that  ihe  wiecutors  fiiould  not  mifemploy  nor  wafte  the  eftate,  which 
they  had  ncit  done,  lord  keeper,  affifted  by  4  judges,  decreed  that 
die  recognizance  ihould  be  made  ufe  of  no  further  than  to  mate 
good  the  value  of  the  teftator's  eftate  over  and  above  the  faid'lofles. 
Chan.  Cafes.  196.  Mich.  22  Car.  2.  Holt  v.  Holt. 

13.  A.  grants  an  offia  to  B,for  6  months j  and  M.  and  N.  by 
bond,  reciting  the  faid  grant,  are  obliged  for  his /<7if^/£// /)^r/!Fr»f- 
ante  during  all  the  timi  \  this  extends  no  further  than  to  the  6 
months  recited  in  the  condition.     2  Saund.  41 1,  414.  Pafch.  24     ^ 
Car.  2.    Lord  Arlington  v.  Meyrick. 

14.  Vifuhr  of  lancb  takes  a  leafe  of  them  at  fuch  a  rent,  widi 
condition  of  n^entry^  and  gives  collateral  fecurity  for  the  payment 
of  the  rent.  The  rent  is  arrear.  Vendee  re-enters.  Vendor  can 
have  no  relief  againft  the  collateral  fecurity  without  payment  of 
the  arrears  of  the  rent  due  before  the  re*entry  as  well  as  after  the 
re-entry.  The  lands  fold  were  affirmed  to  be  250 1.  p6r  Ann.  but 
were  wordi  but  160I.  Chan*  Cafes.  261.  Trin.  27  Car.  2.  Anon. 

15.  500 1.  was  devifed  to  the  plaintifF's  wife,  ifjhe  married  with  1  Lev.  176. 
the  cof^ent  of  certain  truftees^  and  in  cafe  jhe  did  mtj  then  20  /.  per  ^c.isa 
^nn.jir  her  life ;  (he  married  the  plaintiff  without  the  confent  of^^'j^^ 
the  truftees,  and  he  preferred  his  bill  here  for  the  500 1.  and  it  was  Freem.Rep. 
argued  on  the  behalf  of  the  defendant,  that  this  did  differ  from  the  44^-p'*i9'* 
common  cafe  of  a  devife  upon  condition  in  terrorem  ;  for  it  has  al- 
ways been  held  that  where  there  is  a  devife  over  to  a  3d  perfon 

fer  non- performance  of  the  condition,  there  if  the  party  marry 
without  confent,  &c.  all  fliall  ^o  to  the  3d  perfon,  becaufe  he  hath 
a  conditional  interefl  by  the  will,  and  if  there  be  no  devife  over, 
thtn  it  is  efteemed  only  in  terrorem,  and  the  party  (hall  have  the 
legacy  notwithlbndinj^  the  breach  of  the  condition ;  but  here  this 
is  tantamount,  or  as  lirong  as  a  devife  over,  when  the  party  him-  - 
felf  faith,  that  if  ihe  marrieth  without  confent,  fht  (halt  have  but 
20 1.  per  ann.  But  to  that  it  was  anfwered  by  the  lord  chaqcelloc^ 
that  this  differed  not  from  the  reafon  of  the  common  cafe  of  a  devife  in 
terrorem^  and  the  reafon  he  faid  he  had  from  my  Ld»  Ch«  J.  ride, 
who  (when  it  was  objedled  in  another  cafe  in  this  court,  that  tkiS' 
court  will  not  make  men's  wiHs  for  them,  and  give  their  eflates' 
quite  cpntrary  to  dieir  intents)  anfwered,  that  this  court  holds  plea 
of  legacies,  and  judges  of  them  by  the  rules  of  the  civil  lawj  and  by 
that  Taw  any  condition  added  to  refirain  marriage  is  void^  fo  that 
where  an  interejl  doth  not  accrue  to  a  yl  perfon  by  the  breach  of  the 
condition^  fuch  a  condition  is  void,  and  pnly  in  terrortjjfiy  and  to  the 
500 1,  was  decreed  to  the  plaintiff.  But  if  it  had: appeared  that 
znyfurprife  or  bribes^  &c.  had  been  ufed  in  obtaining  a.  young  maid 
to  marry  unfuitably,  pertiaps  this  court  would  order  it  other- 
wife.  2  Freem.  Rep.  41,  42.  pi.  45.  Mich.  1678.  Hicks  v.  Pen- 
darvis. 

x6.  Bond  to  pay  the  final  condemnation  of  the  court  ^/'Dover  if  Ibid.  Itft 
judgment  be  in  that  court  againft  the  obligor,  and  he  appeals  pro-  f^*^  ^^^ 
perly,  and  the  femence  be  repealed^  the  obligar  (hall  be  eafedof  l?,,*"^!^ 
the  bopd.    Chan.  Caib.  306.  Hill*  29  &  30  Car.  z»    Stock  v.*  admitted  at 

17.  A  feme  ^•^^ 
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17.  A  feme  covert^  having  power  by  will  to  devile  lands,  de-*  ' 
vlfes  them  to  her  executors  to  pay  500/.  out  of  them  t9  htrhn^fr^ 
videdf  that  if  the  fin*  s  father  gives  not  afufficient  nUafi  of  goods  in 

fuch  a  boufe  to  her  executor s^  that  then  the  devife  of  the  500  LJhould 
he  voidy  and  go  to  the  execiftors^  After  her  death  a  reieaie  was  ten- 
drcd  to  tbefatbery  and  he  refufedi  but  on  a  bill  brought  by  the  fon 
againft  the  executors  and  the  father,  the  father  anfiuered  that  be 
was  now  ready  to  releafiy  tho'  for  (bme  reaibns  he  had  before  re* 
fufed  I  whereupon  the  lord  chancellor  decreed  the  payment  of  the 
500  L  and  (aid  it  was  the  Handing. rule  of  the  court,  that  a  fortd* 
ture  fhould  not  bind  where  a  thing  may  be  done  after>  or  a  com- 
pen(ation  nude  for  it;  as  where  the  condition  is  to  pay  money,  &c. 
and  though  it  is  generally  binding  where  there  is  a  devife  over,  yet 
in  this  cafe,  the  will  faying  that  it  ibalL  go  to  the  executors,  it  is  no 
more  than  what  the  law  implied.  2  Vent  352.  Pafch.  33  Car.  2. 
in  chancery.    Cage  v.  Ruflel. 

18.  Where  there  is  an  agreement  to  do  a  tbif^  upon  a  penalty^ 
the  penalty  can  never  be  demanded  in  equity,  if  the  party  per* 
forms  that  for  the  not  doing  whereof  the  (ecurity  or  penJty  is 
given.  Arg.  2.  Chan.  Cafes  o8.  Pafch.  34  Car.  2.  in  cafe  of  Hele 
V.  Hcle. 

The  re-  19.  M.  podelled  of  a  leafe  for  years  aiHgns  it  to  D.  on  condition 

^rter  adds  „^^  ^^  ^//^^^  without  licence.  M.  without  licence  mortgaged  the  leafe, 
htmwid  3^  ^c"  becomes  a  bankrupt.  AiHgnee  of  the  comooiflioaers  prays 
at  aU  ic-  relief  againft  the  forfeiture ;  M.  by  anfwer  waves  the  advantage^ 
rievcagtinft  jf  the  200 1.  which  was  the  confideration  of  his  aifignment,  may  be 

had 'not  '  alfo  that  M.  had  a^ually  come  in  as  a  creditor  before  the  commif* 

Slide  foch  fioners,  and  paid  his  contribution  money.     But  lord   chancellor 

t^z^er  would  not  relieve  againft  the  forfeiture  without  payment  of  the 

feu  he   '  iool.     2  Chan.  Cafes  127.  Mich.  34 Car.  2.  Davis  v.Moreton. 

might  be 

paid  the  200 1.    Ibid. 

20.  The  baron  of  leflcc,  jifter  his  wife's  death,  aligned  two  leafisy 
in  confideration  whereof  the  ajfignee  gave  bondof^ooL  to  pay  the 
barM  20  L  per  ann.for  lifcj  and  all  the  rent  to  the  leffir;  the  af- 
iignee  brought  a  bill  to  be  relieved  againft  this  bond,  for  that  the 
leafes  were  forfeited  for  non-payment  of  the  rent.  But  having  had 
the  full  benefit  of  the  leafes,  notwitbftanding  the  forfeiture,  he  af^ 
forwards  re-^entring  on  payment  of  the  arrears j  the  court  decreed 
the  plaintiff  to  pay  the  defendant,  the  lefiee,  all  the  arrears  of  the 
20 1.  a  jrear,  and  to  continue  the  pajrment  thereof  as  it  grows  due  ; 
but  it  being  fuggefted  in  the  bill  that  the  wife,  before  her  marriage 
with  the  defendant,  had  aliigned  the  leafes  to  truftees  for  the  ufe 
of  her  children  by  her  former  huftiand,  it  was  ordered  that  the  de- 
fendant (hould  firft  give  fecurity  to  be  approved  by  the  maftcr  to 
indemnify  the  plaintiff  againft  the  faid  chiidren.  Fin.  Rep.  49.. 
Hill.  25  Car.  2.     PoweH  v.  Morgan. 

21.  A.  devifed  to  C.  his  younger  fon,  lands  called  S.  PrBvifo^ 
C.  be  hindered  enjoying  ihofe  landsy  bejbali  have  bis  lands  in  B»    C. 

i» 
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IS  eviQcd  of  a  moiety  by  a  ftranger,  without  the  privity  of  the 
heir  at  law.  The  lands  in  B.  are  of  much  greater  value  than  thofe 
called  S.  Per  North  K.  this  is  a  condition  that  lies  in  compenfd" 
tieny  and  decreed  C.  to  have  only  a  fatisfaSion  pro  tanto  out  of  B* 
and  decreed  accordingly.  Vern.  Rep.  270.  pi.  265.  Mich.  i684« 
TyJe  V.  Tyle. 

22.  An  injuranee  was  made  to  farmers  of  the  duty  on  fea-coal^ 
to  pay  money  if  the  duty  fliould  determine  before  fuch  a  time.  The 
duty  in  ftri<Slnefs  might  perhaps  be  faid  to  determine,  yet  the  duty 
being  enjoyM  by  the  infured,  or  they  having  made  fome  compofi-* 
tion  touching  the  fame,  and  fo  not  damnifiedy  their  plea  that  the 
duty  determined  before  the  time  agreed  on  was  over-ruled,  and 
they  ordered  to  anfwer.  2  Vern.  Rep.  io«  pi.  6.  Mich.  1686.  [  342  J 
Knightley,  alias  Robinfon  V.  Burdett. 

32.  A.  the  father  makes  a  voluntary  ftttlement  upon  B.  his  eldejl 
fin  in  tail  maU^  remainder  to  C  afecondfony  &c.  in  which  is  a  pro* 

vifoy  that  if  B.  did  not  pay  to  C.  600/.  at  his  age  of  7.1^  then  the 
ejlate  of  B,  both  in  law  and  equity^  Jhould  ceafe.  A,  having  after- 
wards married  a  ad  wife,  hy  deed  taking  notice  of  the  former  fettle* 
menty  and  that  B.  had  not  paid  the  money  according  to  the  provifo, 
conveys  the  fame  lands  to  the  ufe  of  his  children  by  his  lajl  wife^  The 
plaintiff's  bill  was,  to  be  relieved  againft  the  forfeiture  for  non« 
payment  at  the  precife  day;  but  in  regard  the  conveyance  was 
purely  voluntary,  and  the  father  might  have  put  what  conditions  or 
reftridions  upon  his  fon  he  thought  fit,  and  the  provifo  being  fpe- 
cial,  that  for  non-payment  at  the  day  the  fon's  eftate  both  in  law 
and  equity  (hould  ceafe,  the  court  refufed  to  relieve  the  plaintifT^ 
and  difmifTed  the  bill ;  and  the  rather  for  that  the  plaintifF  had  fet 
up  a  releafe  againft  his  father,  which  was  obtained  by  furprife ;  and 
the  deed  in  law  was  defedive,  and  amounted  only  to  a  declaration 
of  tnift.  Vern.  456,  457.  pi.  431.  Pafch.  1687.  Longdale  v. 
Longdate. 

33.  A  legacy  was  given  on  condition,  that  legatee  Jhan^t  difputef'in.K'-f^ 
§r  interrupt  her  will\  the  legatee  contefts  the  validity  of  the  will.  ??*'*"  ^'. 
Per  Cur.     There  was  probabilis  caufa  litigandi  and  'twas  not  a  ao^HV^ 
forfeiture  of  the  legacy.    Per  mafter  of  the  rolls.  2  Vern.  91.  pi. 

86.  Mich.  1688.  Powell  v.  Morgan. 

34.  A.  having  5  daughters  and  fcifs'd  of  land  in  fee  of  10,000 1. 
Value,  fettles  it  To  that  in  cafe  his  eldeft  daughter  (hould  within  6 
months  after  his  deceafe  pay  6000  /.  am'^n^  his  other  4  daughters^  then 
the  eldejt  to  have  the  land ;  no  payment  was  made  in  the  6  months, 
but  within  that  time  application  was  made  by  her  to  the  truftecs  to 
join  in  a  mortgage  or  fale  to  raife  the  money,  biit  that  not  tukinir 
effcSt  (he  brought  her  bill  apd  afllgned  her  intereft  to  the  plaintift. 
In  cafe  of  default  by  die  eldeft  daughter  the  land  was  devifed  over  on 
the  like  condition.  Per  cofnmiflioncrs ;  this  being  a  power  coupled 
with  an  intereft  is  relicvable,  and  the  court  may  enlarge  the  time, 
and  hath  ufually  done  it  even  in  c^k  of  :k  condition  precedent,  2 
Vern.  i66.pl.  153.  Trin.  1690.  and  ibid.  222.  pi,  202.  Pafch- 
1691.  Woodman  v.  Blake. 

^5  ^Vhcn 


A 


2^z  .   '      <!EMBttfinT« 

A.dnifal       jj;  Wherithc  pcrfon,  tkat  is  to  receive  benefit^  by  praAlce,  or 

pa'^in  ^Th  ^^^rivance  pnvmts  the  performance  of  a  condition,  equitjr  wiH  re-* 

Mugher*  liev^.    Admitted  per  lord  Somers.  a  Vem*  R.  344*  HilL  1697.  in 

500  /.  and  cafe  of  Caric  v.  Bcnie. 

in  itfauU 
thereof  to 

the /aid  daughter  t  and  her  hen.  The  fin  deoifid  k  to  his  wether  for  ii/e,  and  afterwards  tn  an  t«- 
fant  and  bis  heirs*  The  mother  and  dangbier  comhine  tegether,  and  the  atether  rtfnfed  te  pay  the  $00  /. 
Sy  which  if.eans  the  eftate  would  he  forfeited  to  the  daurhter^  and  the  infant  (lefeat<ui.  Decretti  that 
the  mother  pay  one  tntrd  pact  of  rae  $00 1.  and  diat  if  flie  refufe,  then  the  infant  p>y>ng  the  whole, 
Aall  have  it  cv  him  and  his  keiri  %%Mk  them  hoth.  But  If  the  mother  pays  one  thiriy  then  Ae  l»  en- 
joy for  her  life.    Fin*  Rep.  %iu  Tm.  ^7  Car.  s.  Ht)«|  v.  Hayet. 

i|6.  A.  devifed  land  to  J.  S.  paying  to  A*s  daughter  (who  is  4ieir 
aw  to  A.)  1000  /.  J.  S.  makes  default.  The  daughter  recovers 
in  ejeStment*  The  heir  of  J.  S.  bad  relief  on  payinent  of  principal 
and  interefty  though  in  iavour  of  a  voluntary  aevifee>  and  to  the 
difierjfon  of  the  heir.  %  Vern«  366.  pi.  328.  Mich.  1699.  Bar-* 
nardifton  v.  Fane. 

37.  400/.  was  Ufi  in  apurchafor^s  bands  for  2  years  without  in* 

terev,  and  ift/^  wife  of  A.  the  vendor  releafed  dower  in  that  time^ 

then  B.  the  vendee  was  to  pay  the  400 1.  eye  to  retain  it  aUHutefy* 

A.  died,  his  widow  did  not  releafe  within  the  2  years,  but  brought 

her  writ  of  dower  though  fhe  died  before  the  recovery  of  it.    But 

'twas  inftfted  that  this  was  not  in  the  nature  of  a  penalty,  but  the 

[  343  1  terms  of  an  agreemeot,  and  the  mea/hre  of  the  fatisfailtan  foe  die 

contingent  incumbrance  of  dower,  and  the  court  would  not  have 

relieved  had  ihe  releafed  after  2  years^  and  decreed  accordingly  by 

lord  Sommers.    Ch«  Prec.  J02.  Mich.  2699.  Small  v,  lord  Fita> 

Williams. 

*J^^594-      28,  Lands  were  devifed  to  J.  S.  paying  the  heir  20,000  /.  wichin 

^,'c.  20  years,  at  1000 1.  per  ann.  The  heir  entered  for  noti-payme&t  as 

•  Where     for  a  forfeiture,  and  though  it  was  urged  that  chaiicery  ought  not 

*5  PJ'^y     to  aid  in  diOierifon  of  an  heir,  yet  lord  C.  Cowper  chanceUor  fiud^ 

^f  In  »      that  the  entry  of  the  heir  in  this  cafe  was  only  to  enforce  the  pay- 

goodapiifht  naent  of  the  money.    As  where  a  mortgagee  enters  the  court  can 

^^  'dk!^      S^^^  ^^^  intereft  from  the  time  it  became  payablei  and  *  where 

hfcif  had     ever  the  court  can  give  latis&^lion  or  compenfatton  for  a  breach  of 

been  lite-     condition  they  can  relieve.    1  Salk.  156.  pL  7.  in  chancery  1707. 

rally  r*-     Grimfton  v.  lord  Bruce  and  Ux'. 

'  formed 

chancery 

will  relieve,  though  the  letter  was  not  ftriAIy  performed  ts  payment  of  money,  &C  Ihrt  whcse  the 
conJicion  was  collateral  and  no  reccmpenct  or  \z\Mt  could  be  put  on  the  breach  of  it,  thetr  oo  relief 
^ouldbc  had  for  tbe  breach  of  it  Arg.  by  Sir  Robert  Raymond  ac-coonfel.  Ch.  Prec  4S7.  faid 
*twas  Uid  down  as  a  fttle  per  lord  Somers  and  dtes  3  Ch.  cal'es  [135]  Bertie  f.  FillrlinAi  S.  P. 
^d  C  1»  Mod.  184  per  lord  Sumrrs* 

39.  Bill  to  be  relieved  a^ainft  the  condition  of  a  hotomree  bond, 
&c.  it  being  not  pet  formed  in  Jome  fnall  circumftancei^  but  denied 
per  Cowper  C.  it  being  a  voluntary  undertaking  of  the  fblfgar^  and 
no  contra^  or  condderatron  that  might  incline  the  court  to  inter- 
pofe.    Mich.  3  Geo.  Cane.  Anon. 

40.  Leafe  for  life  or  years  on  condition  of  re-entry,  foe  a  forfei- 
ture, or  that  the  leafe  (hould  be  void  if  leflee  aliens  or  ajpgni  with^ 
out  licence*    In  cafe  of  forfeiture,  chancery  will  not  relieve  becaufe 

•tis 
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Ws  imltoowa  ¥4ut  &41  be  the  meafure  of  the  damages,  for  that  is 
wly  where  tberc  can  Ue  a  compeuffitian  in  damages.  9  Mod*  iiZi, 
Mich.  1 1  Geo.  Wafer  v.  Macato. 

41.  J«  S.  charged  his  reid  eftate  Mrith  500 1.  to  be  paid  his  fifter 
Alice  HerACi  widsin  one  mooth  after  her  marriage,  but  fo  never* 
thileis  as  fbe  married  with  the  approbation  of  his  brother  Jofe|A 
ticrae  (if  living)  and  in  cafe  (he  married  without  hisconfent}  the 
500 1.  was  not  to  be  raifed.  Alice  Heme  married  in  the  life-timie 
of  Jofeph  Heme,  and  without  his  conTent^  and  the  queJftion  was» 
whether  (he  was  entitled  to  the  500 1,  or  not ;  for  here  ii  was  faid 
that  this  was  a  condition  oj)l y  in  Urroum^  and  that  the  condruc* 
tioo  of  fuch  conditloiis  has  always  been,  that  where  there  is  no  de-r 
vife  over  fuch  condition  is  void,  otberwife  were  limited  over,  and 
here  it  is  not, 

£  contra  it  was  argued  that  this  is  a  condition  precedent,  and  no* 
tiding  arifes  or  becomes  due  but  upon  the  marrying  with  confent, 
and  that  this  being  a  devite  of  money  out  of  land,  or  of  a  charge 
upon  the  land,  it  is  to  be  confidered  ad  a  devife  of  land,  &c*  and 
governed  by  the  fame  rules,  and  then  being  a  plain  condition  pre* 
cedent  nothing  does  arife,  &c.  and  for  this  was  cited  the  cafes  of 
Fry  V.  Porter.     Berlie  and  Faulkiand,  &c. 

The  mailer  of  the  rolls  faid,  that  the  civil  law  makes  no  didinq- 
tton  in  perfinal  legacies,  between  conditions  precedent  and  fuhfe- 
qucnt,  neither  does  this  court  as  to  meer  perfonaf  legacies  given 
upon  condition  of  marrying,  &c.  with  confent,  &c.  But  this  court 
diffivsfrem  the  civil  law  in  tbisy  that  whereas  by  that  law  all  con-* 
ditians  in  rcJirairU  of  marriage  are  void^  but  this  court  fays  they  are 
9i0t  void  where  the  legacy  is  given  over  and  another  perfon  particu* 
iarly  fubflituted  by  the  teftator  to  have  the  benefit  of  it  in  cafe  the  con* 
diiion  he  not  complied  withy  but  this  msi/i  be  a  fpecial  nominaiion 
as  a  legatee^  and  therefore  a  refiduary  legatee  or  executor  Jbould 
net  have  the  benefit  of  fuch  non-performance^  and  remembered  a 
cafe  to  this  purpoie,  diat  where  a  legacy  given  upon  fuch  con- 
dition of  marrying  with  confent,  znA'if  not  that  it  Jhould Jink  into  [  344  J 
the  reftdue  of  teftator^ s  ejiate  which  he  gave  to  J.  S,  ifc.  It  was 
held  that  though  the  marriage  was  without  the  confent,  ytt  the 
legacy  was  not  loft  becaufe  it  would  have  been  the  fame  if  teftator 
had  (aid  nothing  about  its  (inking  into  the  reiiduum,  and  there- 
fore was  conftrued  only  in  tcrrorem.  So  it  is  in  the  cafe  of  a  trujt 
of  a  term  limited  of  lands  for  railing  portions  with  fuch  rejlri^ionj 
this  court  governmg  itielf  by.  the  fame  rules  as  in  cafe  ot  a  devife 
of  a  legacy  with  fuch  condition,  becaufe  though  the  term  be  a  legal 
eftate  and  intereft,  yet  the  tru/t  of  the  term  is  a  creature  of  equity 
only,  &c« 

Biit  it  is  otherwifc  in  cafe  of  a  devife  oflandsy  there  conditions  pr£» 
tedentj  and fubfequent  take  putce^  &c.  and  this  was  Fry  and  Porter's 
cafe  of  an  infant  bound  by  condition,  relating  to  her  marriage  being 
a  condition  precedent,  and  held  that  the  prefent  cafe  being  a  charge 
upon  land  is  to  be  governed  hy  the  fame  rulcy  and  i^  /»  be  confidered 
as  lapdy  the  \i(ill  muft  be  attefted  in  the  fame  maeu^r,  &c.  and  this 
.lieing  [riainiy  a  condition  precedent,  dnd  nothinig  veftcd  (as  m  in 
cafe  of  a  truft  term  wherp  the  term  is  vefted  an4  tii9  U'uft  only  left 
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open)  It  ts  too  hard  for  this  court  to  charge  die  land  contrary  to  the 
exprefs  will  of  die  teftator,  and  to  (ay  the  monev  ihould  be  raifisd 
when  the  teftator  has  faid  it  ihall  not,  &c.  and  held  that  a  charge  on 
the  land  can't  arife,  &c.  odierwife  than  as  a  devife  of  the  land  itfelf, 
wherefore  the  bill  was  difmifled  as  to  diis  point ;  for  Alice  the  le- 
gatee were  cited  Salifbury  v.  Bennet,  a  Vern.  i  Ch.  Ca«  22,  BK- 
laiis  V.  Ermin,  and  ibid.  58.  Fleming  v.  Waldgrave.  But  as  to 
this  it  was  fald  by  Mr.  Attorney  General,  and  agreed  by  his  ho- 
nour, that  the  legacy  there  veiled  immediately,  it  being  given  up- 
on her  not  marrying  without  confent,  &c.  and  his  honour  remem- 
bered a  like  cafe  in  time  of  Wright  S.  C.  where  the  condition 
being  if  (he  did  not  marry  with  confent,  &c.  and  the  legacy  was 
decreed  her  immediately,  and  (he  to  enter  into  a  recognizance  to 
refund  in  cafe  fhe  marryed  widiout  confent,  &c.  Ms.  Rep.  Mich* 
4  Geo.  2.  Chanc.  Reves  v.  Uerne. 

[For  ffiOTi  of  Cmditions  in  general^  fee  Accord,  Aflionsof  Af- 
fumpfit^  Apportionment,  Arbitrement,  Covenant,  Devife, 
Entry,  Grants,  Heir,  Mortgage,  Notice,  Obligation,  Plead* 
ings.  Policy  of  Infurance,  Rent,  Refervation,  Tender,  Tout 
Temps  Prift,  and  other  proper  titles.^ 


CTonfeOion} 


I    344    1 


Conftfliotf. 


(A)  What  {hall  amount  to  it  Adions  of  which 
Advantage  fhall  be  taken.  And  in  what  Caies^ 
and  how  the  Confefiion  muft  be^  or  may  be. 

I.  TN  wajl»  Per  Marten,  if  the  drfendant  conjfiffis  waft  in  btspro^ 
X  tiftation  and  pleads  no  wafli  aone^  the  plaintiiF  (hall  have  ad« 
vantage  of  the  cmfeflion  contained  in  the  proteftation  quod  non 
ne^atur.  By  which  he  pleaded  no  wa(t  done,  and  oufted  the  pro- 
teftation out  of  the  plea.  Br.  Confeffion,  pi.  6o.  cites  1 1  H.  6.  i. 
2.  In  detinue  efa  cheft  of  charters  and  of  a  charter  fpc'cial^  if  the 
plaintiiF  will  contefs  the  aftion,  he  ought  to  confefs  it  a:  the  plaintiff  T  j^j  J 
has  counted.  Br.  Confeffion,  pi.  56»  cites  il  H.  6.  29.  and  Fitzh. 
Detinue,  ii. 

3«  IS  iJTue  is  join^dy  and  after  the  defendant  or  tenant />/ftf^jr  rr- Br.TraTerfe 
kafe  of  the  plaintiff  after  the  lajt  continuance^  and  he  fays  that  not  ^gf ^f^^^* 
his  deedafier  thelqfl  continuance^  or  that  he  made  it  before  and  not  j.c/'-  _ 
after,  this  by  fome  is  a  confeffion  of  the  deed.    Br.  Confeffion,  pi.  in  trtfpafi^ 
42.  cites  21  H.  6.  9.  ttJ"^^. 

and/«  t9  \£fut^  and  day  given  til/Motbtr  tefm^  and  mefnc' between  t&efe  th)!  plaintiff  rtUaJed  *•  ibt 
diftmdmkU  dec  zadaetttday  atbtr  tMtintutntt  toas  takeny  at  whitb  day  tbt  difendant  faid  that  the 
fta'mtiffby  the  dad  hioring  dan  bcftrt  tbt  lafl  coniitmanee,  andprimo  ddibtrat*  tp  him  after  the  Ufl 
fontinuSMce  reUafed  to  bimt  Sec,  and  the  plaintiff fald  that  tbe  delivery  was  when  it  here  date  abfqac 
hoc  tbat  it  WMi  delivered  after  tbe  lafl  centinmanctf  and  per  Cot  Cur.  the  pUtntiflT  Oiall  be  barr'd  by 
confeiBon  of  the  releafe  after  the  aAbn  brought  and  after  the  tnfy^s  done^  but  per  Cur.  the  plaintiff 
aught  have  faid  that  be  did  not  de&wr  tbt  deed  after  tbe  lafi  contiauanee  tmtboat  faying  mere,  ht.' 
M^ativa,  ftc.  pi.  43.  cites  16  E.  4.  5. 

4.  The  defendant  jti/iijied  that  the  leafls  efcaped  into  the  land  of 
the  plaintiff  and  fpoilcd  his  grafs,  and  be  frejhly  re-tooij  and  no 
plea,  but  is  a  confejjion  of  the  trefpafs^  by  which  he  prejcrihed  in  the' 
efcape.    Br.  Trelpafs,  pi.  155.  cites  22  H.  6.  36. 

5.  In  debt  the  defendant  pleaded  releafe^  and  at  the  day  of  Ven, 
£ic.  made  d^faulty  the  platntifF  prayed  judgment  upon  the  obli* 
gation,  and  by  the  opinion  of  the  court  heihalihave  it }  for  this 
is  a  confeiCon  of  the  obligation  as  he  had  pleaded  acquittance.  Br. 
judgment,  pi.  79.  cites  5  E.  4^  7. 

6.  In  trefpafs  the  defendant  juftified  the  taking  by  lieente  of  tbr 
plaintiff  to  Main  in  pledge  for  icL  which  the  plaintiff  owed  him^ 
and  the  defendant  demurred -,  by  this  the  debt  is  confelled.     Br. 
^onfeffioh,  i^  65..  cites  5.H.  7.  i. 

Vot.  V.  Cc  f.  Comr0 
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7«  Qntra  it  feems,  if  hi  bad  taken  thi  dihu  fy  froieftaikn  and 

dimurrcd  upon  the  bar.     Ibid* 

Br.tftopficU     8.     liiformedtfn^  per  omhes  except  Hufley,  if  the  tenant  pUa'dt 

f'^^^'  ^^^  warranty  withdJfetSy  which  is  found  for  the  demandant  upon  trover fe 

\.t*{vA   ^f^^^  ^ff^ts^  by  this  the  demandant  hascontefled  the  warranty,  and 

Cb'mre  all  the  ihall  not  fay  not  his  deed  a/ter,  for  he  caaQot  deny  the  ailets  with* 

cd^niy  but  Qu(  confefSng  the  warrant]^  as  it  is  laid  there  in  a  nota  \  but  Brooke 

•rin^'for '  ^y^  i^  feems  to  him,  that  in  this  cafe  the  demandant  may  bjpr^ 

5  H.  %  i.    tejlandoy  that  the  deed  is  not  the  deed  of  Ins  anceftor^  and  pro  tfaeita 

3^  pi-  4-]     nothing  by  defcent ;  and  if  this  plea  be  fiuind  for  -him  he  (half  plead 

Bril!!^!^a  '^'^  ^  fadum  after.    Br.  Confeffion,  pL  62.  cites  5  H«  7.  2»  3. 

fllan  pleads 

cms  pafla  by  the  debPf  hecinnot  giic  in  evideiKe,  that  non  eft  faOum  $  bccwafe  |>y  the  pleading  <hf 

deed  laconfeflpd;  ^od  noci  ft  fiuxre.    Br.  Ceaeial  Ufiiei  Ac  (I.  79.  cites  5  H.  7*  3* 

^  Mv  fuiitfit  sfp  eorfeJSom  of  the  tenure;  r^v/nr  {/"  pleading 

tiens  arrear.     Br.  Verdia,  pi.  56.  cites  9  H.  7;  3. 

BrnwnI.S9.      lo.  Deb(  upQn  an  obligation^ to  terferm  an  arbhrement^  ^de«* 

^^*  fendant  pleads  the  plaintiff's  releajei   ifliie  is  joined  upon  it,  ana 

found  with  the  plaintifF.     H^  has  judgment.    Affirmed  m  error^ 

although  the  pbintiiF  did  not  alledge  any  part  of  the  arbitrement 

and  a  breach  of  it  in  the  defrndant.    The  law  reauiies  that  whei^ 

it  ii  pleaded,  that  no  arbitrement  was  made^  not  where  the  arbitre* 

ment  and  ibreach  of  it  are  confefied,  as  in  this  cafe  is  impliedly, 

done.  Jenk.  280.  pi.  4.  cites  Mich.  3  Jac.  Jefieryv.  Gr^y. 

Brwfnl.  t9«  *    X  !<  Sf  of  a  hotid  for  performance  of  covenant Sj  and  the  dei^dant 

B»  c.         pleads  a  releafe,  and  iuue  is  joined  upon  it ;  for  the  plaintiff  if 

forced  by  the  defendants  plea  to  anfwer  to  the  reUafe^  and  has  no 

occafion  to  (hew  any  breach  of  covenant  for  the  rcafon  aforefaid.* 

Jenk.  aSo.  pi,  4.  cites  Mich.  3  Jac.  JefFcry  v.  Grey. 

[  y^^  3  '2*  '^^1"  ^"  ^JFfi^  where  the  tenant  pleads  a^releafe,  die  difieifin 
is  impliedly  Confeued.  This  is  the  reaibn  that  where  not  guilty  if 
pleaded  in  trefpaf^,  a  releafe  cannot  be  given  in  cvid^n^e  ;  for  Uidi 
evidence  and  the  delendam'^  plea  are  contrary.  A  releafe  implia 
a  eonfeffim  of  the  trefpafi,  and  a  difcharge  of  it  by  the  releafe.  Jenk# 
280.  pl^4« 

X  3.  There  is  a  great  Affereme  between  a  direQ  eteifeffiM  of  the 
party  by  a  bene  U  verunty  tic.  and  a  nient  dedire^  or  a  demurrer  % 
that  is,  between  a  direQ  confejpon  of  the  party  againft  himfelf^  and 
an  admittance  by  imfJication^  or  a  verdia  folding  ii^  or  the  like ; 
as  in  2  H^  7«  x6»  if  a  m^n  bring  a(i  a£tion  of  ^r^J^^  agaif^  vf. 
^uoi  ipfefsmtd  cum  B.  V  C  did  the  trejpafs^  and  does  notfue  them 
all^  his  writ  (hall  abate  ;  and  if  he  brmz  his  a£iion  againft  A. 
and  he  plead  the  trefpafs  done  by  him,  and  B«  and  t^t  the  plaii\tiff 
teleafed  tb  B.  and  the  plaintifF  traverses  the  releafe^  yet  bis  aiOionji 
ftiall  not  abate  1  So  9  H#  7.  3.  if  a  man  avow  for  two  rents^  an<i( 
the  one  of  his  own  (hewing  appears  not  due,  the,  whde  avowry  i^ 
vicious ;  otherwife  if  it  were  fo  found  by  verdid ;  Per  Holnu-t  Ch< 
J.  Hobtf  164.  Mich.  20  Jac.  in  cafe  of  C«lt  aod  Glover  v.  Qo-^ 
ventry  and  Litch^efd  (Bifhoy.  pfr) 


14*  Proof  upon  the  condition  of  an  Mgation  of  an  aptnntice  by  ^^  |^* 
confeffionor  otherwife,  iomcbing  tbiembminghU  f^^^f*^  go^ds  Iq^^^ 
a  voIimtMrj  confeffion  is  good.    Jeiik»  300.  pi.  63*  Death»  * 

S.P.  aiiA 
6c8itCo.U  S.C» 

15*  If  m  trffwr  and  eomrerfion^  die  ddendaitt  {deiids  a  fpecial 
plea  he  mm/?  c$nfeji  a  convirfwn  \  per  Holt  Ch.  J.  1  Salk.  6544 
p].  2«  Micb.  |0  W.  3,  B.  K*  in  cafe  of  Hartford  v«  Jones^ 

l6«  Account  agttinfi  the  irfindanU  as  haUiffsy  &r«  fir  132  ^f/y3r/r 
rf wheat  to  die  value  of  aoL  the  defendant  ^0i(mI^  tbac^i^xu  r^m'* 
ptitavity  Ji  prseJt*  I32  Aif/S^/x  ;  the  plaintitF  r^/i/j/,  that  mn  (orii* 
putavit^  upon  which  they  were  at  iflue^  and  the  plaint!  fFhad  a  ver* 
did  and  judgment  that  the  defendant  computet^  ano  he  appearing  up- 
on the  capias  ad  computandum,  there  were  auditors  ajjignedi  who 
afterwards  delivered  in  the  aceeUnt^  (viz»)  that  the  difmdant  had 
emfeffed  to  them  the  receiving  lao  hu/hels  if  light  wheat  ad  merchant 
dieuindum ;  but  that  he^  at  the  requefi  9/  the  plaintiffs  had  mingled 
Sen  hujhels  with  it  te  make  it  fit  ferJaU^  and  craved  allewame  of  it, 
and  of  feveral  other  particulars  in  Engliih ;  and  upon  demurrer  tb« 
plaintiff  had  judgment  to  recover  for  the  13a  buihels  of  wheats  for 
which  he  had  declared,  and  not  ad  valorem  }  becaufe  by  this  plea 
ofplenecomputavit,  the  deftndant  conftflcd  he  bad  received  132 
biiOiels,  but  that  he  had  fully  accounted  for  fo  much,  when  before 
the  auditors  he  had  only  accounted  for  120  Buihels,  whicV  muft  be 
an  imperfed  account,  and  that  is  the  fame  thin^  as  if  he  had  refufed 
to  account;  and  the  reporter  adds  a  nota,  that  in  fuch  cafes,  if  the 
Judgment  had  been  quod  recuperet  ad  valorem,  it  had  been  wrong* 
iMw.  58*  63.  Mich.  X I  W.  3.  Fierce  v.  Ckike. 


C  C  2  (B)  By 


(B)     By  Attorney  or  Baily,  in  what  Cafes. 

J.    tN  J^thc  baiSff' of  the  tenant  cannot  confcfc  the  diflcifuk 
^  Br,  Confcffion,  pi.  47.  cites  22  Aff.  45.  ^     . 

ritih.  At.  2-  In  trefpafs  the  defendant  alledged^  that  the  ttaintiff  was  bis 
tormey,^.  bUUihy  and  Dccaufc  the  plaintiff^ s  attorney  could  not  deny  it^  the 
45.  «««^  court  awailded  that  the  plaintifftake  nothing  by  his  writ.  The  rc- 
Br.  Aitor  porter  fay^i  that  when  this  conUlance  of  villeinage  was  received  by 
aey,  pL  tg .  attorney,  all  the  juftices*  of  the  one  bench  and  the  other  were  prefent ; 
cites  s.c.  Q^QJ  itiirum!  ideo  quaere  &c.  Hill.  44  £•  3.  foL  2.  b.  pi.  9. 
Tut^'fa^f ' '  Chateway  v.  the  bifliop  of  Wincheftcr. 

^uod  mU 

lum !      ■   —  rmh.  V:i]eiiu|e,  pi.  40.  cites  Hill.  1 3  H.  4.  S.  P#  -Kcilw.  135. 1. 1,  pi.  i^f  • 

S.  P.  and  ctMi  S*  C.'  Jcak.  $%.  pU  loo.  citet  S.  C.  But  f»ys  that  the  attorney  hai  hit  warrant 

■d  pcrdendum  &  lucrandum }  and  though  this  rcfolacion  waa  in  the  prercace  of  the  judges  of  both 
benchety  yet  it  was  not  theif  refolutjon  \  for  the  iMV/tx  of  an  attorney  relates  to  the  matter  in  demand, 
as  appears  by  his  %rarrant  \  but  that  if  a  fittivo  balendo  be  brought)  fuch  a  canfeflion  may  be  receiv- 
ed—«—~Jesk.  1S3.  pi.  ti,  S.  Pi  a*  to  villeinage  \  for  it  is  a  final  bar,  as  a  retmit,  which  re^uina 
a  perfonal  acknowledgements 
•  f  347  1 

3.  In  deht^  if  a  man  is  condemned,  the  attorney  of  the  plaintiff 
cannot  confefs  the  gree  [fatisfa£lion]  of  his  majler  after  the  year ;  tor 
after  the  year  his  warrant  is  expired  as  to  confeffing  gree  [fatisfac- 
tion,]  a  ad  he  ought  to  have  a  new  warrant.    Br.  Satisfadtiont  pi. 
39  H.  6. 49. 

(C)     The  Force  and  SfTed  of  a  ConfeiHon^  and 
where  it  is  contrary  to  a  Vcrdift. 

Jji^^l^'^s!  ^'  TPRcfpafs  *«'  ^^^  17  The  defendant  pleaded  a  releafe  of  all 
ciuisic.  anions  anno  the   16  and  to  any  trejpafs  after^  not  guilty  i 

accordingly,  the  plaintifffaidy  that  the  releafe  was  by  durejs  and  iil ;  for  by  this  he 

^*uidVe*'  ^^^PJF^^  *^^  *^  ^^'  ^^"^  *""®  the  16  and  fo  his  at^ion  falfe,  and 
contra  if  it  fo  of  his  confcilson  It  Jhall  abate*    Br.  Trefpafs,  pL  243.  cites  22 

had  come      Afi*.  86. 

^yTerdi^l 

Aote  the  diverfity.  / 

2.  In  ajpfe  the  tenant  pleaded  in  har^  andconfeffed  an  oufter  ;  the 
plaintiff  made  titUy  and  found  for  him^  and  that  hi  was  neither 
feifed  or  diffeifed^  and  yet  the  plaintiff  recovered.  The  reafoa 
^ems  to  be,  in  as  much  as  the  defendant  has  confefled  an  oufter, 
which  proves  that  they  were  feifed  and  diflcifed,  when  the  title  is 
found  for  them;  For  confefHon  is  ftronger  than  verdidl.  Br. 
Confcffion,  pi.  49.  cites  44  Afll  6. 
I?  .Verdiik,      3.  In  debt  it  was  agreed,  that  if  a  man  makes  an  obligation^  and 

t  c  — bI.  ^^^^"^'^^  '^  ^'  ^  ^^^  ^^  ^  ^^^^^  perfony  to  the  intent  that  when  the 
N*n  eil  fac-  obligee  has  delivered  to  him  an  indenture^  &c.  then  to  deliver  it  to  the 
tarn,  \U  4.  obligee^  and  the  obligee  gets  it  bifore  the  indenture  delivered^  and  fo 
li^riifk.^'  "^'^  ^^  fedlum,  and  upon  the  iffue  thereof  it  is  found  that  it  is  noi 
i-i%il^S'^^^^  y^^  ^  plaintiff  fliall  ttcoveri  becaufehe  has  confefied  in 
aires  s.  c.  pleading 
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pleading  that  it  is  his  deed  ;  for  he  has  confefled.  delivery  as  a  deed, 
fir.  Confeffion,  pi.  38.  cites  9  H.  6.  37. 

4.  But  otbifiv/fi  it  is  as  if  he  had  /aid,  that  he.  had  delivered  it  in^as 
an  efcrcU  upon  condition  as  above,  and  after  this  performed  to  deliver 
it  to  the  obligee  as  bis  deed\  note  the  diverHty ;  confeflion  and  ver- 
&(ky  and  the  one  contrary  to  the  other  ;  the  confeffion  (hall  bind, 
and  the  verdift  ihall  be  void.    Ibid. 

5.  Where  a  man  Wings  a  joint  a&ion^  and  in  pleading  by  repli-  ^Z^*  ^''*'> 
cation  or  otherwife,  after  fever al  bars  pleaded^  he  confeffes  that  i&«citci*6H. 
a&ion  isfeveral^  the  writ  (hall  abate  ;  quzre,  where  iuch  nrvitter  6.27.S.C, 
js  found  by  verdid,  there  the  plaintiiF  (hall  recover,  and  (hail  be 
amerced  alfo ;  and  fo  fee  that  confei&on  is  ftronger  than  verdidt. 

Br.  Confeffion,  pi.  22.  cites  36  H.  6.  30. 

6.  Where  it  is  confejfed  upon  examination  of  the  Jheriff^  that  hi 
has  returned  a  man  outlawed  contrary  to  a  fuperfedeasy  and  has  rr- 
turned  the  copies  of  the  exigents^  and  not  the  writs  themf elves y  there 
he  (hall  be  amerced,  and  there  needs  no  indLi5tment  thereof  a^inft 

.the  (heriiFto  bring  him  to  anfwer,  and  this  by  reafon  of  his  con*  [  348  1 
feifion ;  quod  nota,    Br.  Confeffion,  pi.  32.  cites  5  £•  4*  S«  per 
Alaricham  and  other  juftices. 

7.  Confeffio  iada  in  judicio  omne  probatione  major  eft*  Jenk. 
102.  pi.  99* 

8.  At  common  laWj  where  the  defendant  or  tenant  confcfled  the 
afiion,  he  might  have  a  writ  of  error  rtotwithftanding  \  for  the 
record  confifts  of  fevera!  things.  .  Upon  an  indictment  of  felony, 
and  a  confeffion  upon  it,  a  writ  of  error  lies  if  the  error  be  apparent » 
but  the  error  ought  to  be  allowed  by  the  court  before  the  writ  of 
error  be  allowed.    Jenk.  134.  pi.  73. 


C  c  3  (D)  Judg- 


34^  <Mi4iW« 


D)  Judgmmt,   In  what  Cafes  Judgfliait 
given  upon  the  Confeffion }  and  at  what 


fipon  in«  conicnvB,  wc.    ur*  v^anremon,  pu  20.  cttcs  20  AU.  I  j. 

9«  Bfif  if  a  tbtng  bt  confcftd  in  pleading,  and  i^itr  At  iffiu  k 

taken  in  afye  in  ppint  pf  tbi  ajifir^  or  in  Mather  aOim  tlk§  gnur^i 

iffite  is  taken^  fi  that  tbi  other  matttr  is  expuUed  frem  tie  pUeuHfm^ 

^r  is  net  entered^  there  the  confeffion  is  waived^  and  the  verdid  only 

AaUtakeefid.    Ibid.  ^ 

3.  In  affife  the  tenant  fttaded  in  bar  ami  canfeffid  an  eujkr ;  die 

flaintiff  modi  tithy  which  title  was  fiund^  and  that  the  pbuMtij/T 

^as  mtfeijei^  yet  the  pbintilF  recovered  by  reaTon  of  tbe€x>nfeffioa 

pf  the  outfer  befere,  for  he  cannot  he  oufted  if  he  was  not  feiied  | 

%x  the  conufancc  Aall  take  ei&A  though  the  contrary  be  found  by 

verdidi.    Br.  Confeffion,  pi.  27^  cites  28  Afll  34. 

%u  R«-  4*.  Wliere  it  is  cenfojfed  by  impiuaiim  in  pleadings  that  the  de^ 

pleader^  pi.  ^gnJant  in  trefpafs  vi  t^  armis  is  a  lord^  there,  though  the  defendant 

I.  c!^      pleads  to  ifiue,  and  the  verdi6l  pafies  for  the  plainti^  he  fliall  not 

recover,  becauie  it  appears  by  the  (deading  that  tlu;  afiion  does  not 

lie  vi  &  armis  againft  the  lord.    Br.  Ccmfeffion,  pL  34.  cites  ko 

£.  4«  7. 

5.  Infracipe  quod  reddat  againjl  fowr^  Aru  confeJU  the  aaien^ 

and  the  fourth  faidy  that  he  held  jointly  taitb  tbe^  twOy  atfyue  bet  thai 

the  third  any  thing  had ;  judgment  (hall  not  be  given  upon  the  coii- 

feffion  till  the  ifiue  be  tried ;  for  this  goes  to  the  whole  writ  \  quod 

nota.    Br.  Confeffion,  pi.  x.  cites  27  H.  8.  30. 

|pi«niLxs6.      6.  In  a/fault  and  battery  the  defendant  tleaded  not  guilty^  which 

^  oJr**'  ^^*  entered,  and  now  lie  would  confeis  the  aSion,  which  the 

»•  c.  ftyi    plaintiflF  was  unwilling  to  accept,  becaufe  the  defendant  had  fome 

theplunt'tff  influence  over  the  (beriiF  before  whom  the  inquiry  of  damages 

iiemtd  to     {hould  be.    The  prochonotaries  all  faid,  they  had  never  known  a 

'^ntffio.!   confeffion  xzfMkiii  offered  before  the  niftpriusfeaUd  I  but  however, 

he  having    the  couft  in  their  difcretion  refufed  it,  as  well  becaufe  the  wound. 

taken  out    ing  was  gricvous  as  to  avoid  error.    Hob.  220.  pL  202.  Pafch.  16 

^iTJT'   J^^-  Clafcbrooke  v.  Livefay.  ^ 

thofe  errors 
^hich  had  cfcapeJ  in  the  proceedingf  by  that  confei!ion|  were  not  holden  at  they  are  after  trial.    The 


7.  In  debt  for  an  efcape  of  one  in  «ecation,  the  defendant  plead, 
cd  nil  debet,  and  after  iffiie  joined  thereupon,  the  defendant  tfftred 
L  349  J  /«  confefs  the  a^ion  with  reli^a  vtrificationey  and  upon  motion  the 
court  refolved  that  he  cannot  do  it  without  the  confent  of  the 
plaintiff,  becaufe  many  defe£ls  are  aided  by  a  verdi£t.  2  Ja  i  c6 
Tiin.  33  Car.  x  B.  &•    Coaling  (tlic  mailhal's)  cafe.  ' 

8.  Trfffaft 


M 


t.  Tre/^afs  fir  tatlng  his  cattlf  in  A.  AtfttiiAntjuJfified  a  taiirfg 
in  B.  ty  frocifs  with  an  imboffibU  tefte  virtute  cujus  he  took  thetn 
and  iravetM  the  tricing  in  A.  Upon  this  travetfe  iiTae  was  joined^ 
and  found  for  the  plaintifF,  and  damages  aflefled.  It  was  ohje^e'd^ 
in  arreft  of  judgment,  that  this  ijfue  was  immaterial ;  fir  it  is  all 
am  white  the  e^endanttoai  thanjince  he  too  A  them  without  warranty 
t^e  proccfs  being  void,  quod  fuit  concefTum.  It  was  moved  then 
for  a  re-plead^r,  and  per  Holt  Ch.  J.  a  re-pleader  cannot  be  where  ^ 
there  is  a  tre/pajs  cenfijpdj  and  the  verdi£l  was  fee  afide^  and  a  writ 
<if  inquiry,  becaufe  the  iflue  being  immaterial,  the  jury  had  no 
power  to  inquire  of  damages,  and  judgment  was  entered  for  the 
plaintiff  on  the  confeilion,  and  not  upon  the  verdidl.  x  Salk.  173* 
pL  I.  Trin.  8  W.  a.  B,  R.  Jones  v.  Bodinham, 
,  9.  Judgment  was  confefled  \ti  ei^Sfment^  afler  not  guilty  pleaded. 
iji.  lUym.  Rep.  345.  Trin.  10  w « 3.    Anon. 

10.  Where  the  defendant  ^//tfirdn  illpUay  but  the  matter^  if 
well  pleaded^  might  have  amounted  to  a  good  bi^r  or  jujiification^ 
judgment  can  never  be  given  againft  the  defendant,  as  by  confefiion^ 
but  where  the  matter,  though  never  fo  well  pleaded^  could  fignifi 
notUng^  judgment  may  in  fuch  cafe  be  given,  as  by  confcffioq  \ 
as  if  in  cafe  for  calline  him  thief  the  defendant  (houlJ  judify,  for 
that  he  received  a  thief.  Per  Holt  Ch.  J.  i  iSalk.  173.  pi.  a.  Trin. 
a  Ann*  B.  R.    Staple  v.  Haydon* 

11.  i^  Ann.  cap.  17.  f,  2.  All  the  fiatute  of  jeofiils  Jhall  he 
aetendfd  to  judgment  entred  upon  confifjiony  nihil  dicit^  or  nonfum 
informatstSi  in  any  court  of  record ;  ana  no  fuch  judg  t  ent  Jhall  he 
reverted^  nor  anyjudgn.*it  upon  any  writ  of  inquiry  of  damages  exe^ 
cuteathn'eon  be  flayed  or  reverfcd  for  any  thing  which  would  have 
been  aided  by  theflatutes  of  jeofails  in  cafe  a  verdict  had  keen  given 
in  the  aStion^  fo  as  there  he  an  original  writ  or  billp  and  warrants  ef 
Mttomey  dulypUd. 


C  c  4  (E)  Of 
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(E)   Of  one,  in  what  Cafes  it  fhall  bind  another* 

Succeflbr,  &c. 

,*..    }r        ''**«'  "«/#^«*«/,  and  by  this  Ht  fucctffj wt 
charged  for  ever      Br.  Confeffion,  pi.  29.  Jit«  34  Afc  7/ 

^/;  A, P"*" .^"^''-  .'^ ''''  ''***'  or  prior  be  *r<,«^A/  ,4  „urt  h 

^^%^'.f-    A  'liPr'/tr'^r'"'^^  ^ndtecomdz^d  confers tZ 

^atn^iiAalli'nJt^/uccefor,  not  by  reafin  of  the  cnfMlX 

butbecaufehe,  by  th,,,  h  to  execute  the  demLd  of  the  cail,andS^ 

fuuefor  may  have  writ  of  right.    Ibid.  •'  »«»»«« 

^M»l  ,J-  ^"'^"of.fi'ch  confeffion  in  writ  of  annuity ;  for  this  goes  to 


]K>an4  for 


nerj  ,u.d  >«t*ivan,/^lj^h,g^ufir^i  perC«.  Br.  Confcffio.^ pt. ,.  dw 9 H. 6. ., 3. 

J[  350  J  4.  J«  it  is  »/  ttwrraw;-  «n/^,i  ^„  voucher,  where  an  abbot 
ernes  byprocefs  znd  .f  he  .here  confcflcs  the  deed  to  be  Ae  A^of 
the  warranty  of  the  abbot  or  convent,  which  is  „«£,  w  the 
fMC^on  «  bound  by  this  confeiHon.    Br.  Confeffi^p^^ldSJ 

Kln^'rifl  *'°"''^^°"  °f  ^he  W«,,  ,r  of  the  tenant  in  tail,  ftaO  not 
bind  the  feme,  or  .ffue  in  ta.l ;  For  pcr''Finch.  the  iffue  is  in  a  mfi? 

Zl^fm         ""'^"''^  ''J""^^''"^  in^.^roftheSfe^,'!; 
jlr.  Error,        5.  The  confeflion  of  an  abbot    who  rnm«  ^^a       ^ir    ,  ^ 

proccfs  of  the  law  Ihall  not  bind  the  fucceffor  j  ctiitni  XVe  he 
comes  by  proccfi  and  confefle..    Br.  Conteffioi  pT^  dLs  37 

7.  Dower  againjl  three,  the  one  difclaim'd  in  the  tenancy   ,n<? 
anctherwas  rea.ly  to  render  Jnurr,  ^r/i  the  thir! made  27^1^  Sd 

X^.  other  conf^es  the  aai.n,  the  excclrC;7i%:f  Sfll^ 
of  deceit  againft  him  who  conre/Tcd  •  f>r  h*.  \.  ^*-'"<^ay  out  act  on 
«:ent,  pef  Littleton.     Br.  uSt.'^tiV  ff^Jg  Jejudg. 

g.  In  replevin  It  was  a*»reetl   rha^  ;r      "^i/       ^JrL4-*3* 

.1  eV/- (hall  be  bouni'^an'dV/U  /"C'  LT^^  rl*"' 
pl.53.  cites  loE.  4.  2.  »<f  jajijy.    Br.  Confeffion, 
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would  pit  ad  that  hi  [was]  indu£fedj  &c.  which  werefalfe^  yet  no 
doubt  the  patron  ihould  have  a  writ  to  die  bifhop  ;  for  the  falfe 
plea  of  another  (hall  not  conclude  him,  the  rather  bccaufe  the  pa- 
tron could  not  properly  contradidl  his  co-defendant's  plea  In  that 
Fwnt.  Per  Cur.  Hob.  193.  pL  245.  in  cafe  of  Winchcomb  v'. 
uUeftone. 

(F)     As  to  one^  in  what  Cafes  it  (hall  aid  another. 

J.  TN  wafti^  a  man  may  confejs  wafte  agatnjl a Jlranger^  Qr^d-har 
^  thi  plaintiff  ox  confefs  atjjfeifin  U  aftranger^  and  bar  ihepWrn- 
tiff^  and  well ;  lor  the  confeffion  againft  a  (iranger  is  na  matitr  0- 
jiSi  plaintiff,    Br.  Confeffion,  pU  52.  cites  5  £.  4*  7. 

(G)   By  what  Perfons.  Baron  and  Femc>  &c^  •  . 


acknowledged  by  fine,  and  the  feme  was  examined ;   quod  nota.  s.  C. 

Quaere  upon  .confeffion  i  note  the  diveriity.    fir.  Confeffion,  pL  5,, 

cites  44  £.3.  J 2.  [35^1 

2.  Confeffion  of  harm  andfemi  r^v^  was  taken  of  a  deed  with-  Br.  (^id 
§ut  impeachment  of  wajle.    Br.  Confeffiong  pi.  59.  cites  45  E.  3- j^a"'i4.*5. 

11.  ^  cilejS.d 

3*  If  the  defendant  prays  aid,  and  the  prayant  [prcnee'}  comes 
and  offers  to  join,  the  defendant  cannot  waive  the  aid  and  plead 
alone  j  but  he  may  confefs  the  affion  in  fpight  of  the  prayee*  Br. 
Confeffion,  pi.  57.  cites  4  £•  4.  28,  29.  per  Danoy. 

4*  If  pracepe  quodrcddzt  be  brought  againjl  baron  and  feme  by 
the  iingj  it  (hall  be  intended  that  they  arc  leifed  in  jure  uxoris, 
and  there,  if  the  baron  confefles  the  adlion,  the  Icrae  has  no 
remedy ;  per  Catelby  quod  Markam  J.  conceffit.  Br.  Confeffion, 
pi.  33*  cites  7  £.4.  17. 

5.  But  where  tenant  for  life  is  impleaded  or  mates  default^  and 
the  bjron  isfeifed  in  jure  uxor  is,  who  has  the  revcrfion,  there  he 
(hall  not  be  permitted  to  confefs  the  a£lion ;  for  receipt  is  to  defend 
the  right,  and  not  to  confefs,  &c.     Ibid. 

6.  If  an  infant  contcUss  the  a£lion,  the  confeffion  (hall  not  be  qq^^,o„ 
accepted,  bccaufe  he  is  an  infant.    Br.  Confeffion,  pi.  36*  cites  9  pi.cc.citc« 
£.  4«  34*    Per  Moyle  and  Dandby.  43  ^*  S-  5* 


(H)  PunUhcd 
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(H)    Puniihed  ftt  faV6tffcd.    H6w  firf. 

.  -,  f  *  ttrHift  4  jMm  ifi^iV^  i(f X  tftDif  deed  tpbich  is  found  i^atnft  Km 
^cJT  \  ^^  h  virdia^  he  fhaH  make  fine  vA  (hall  be  imprifoned ;  fo 
tempt,  pL).  if  he  pleadi  a  falfe  deed  or  releafe,  but  ir  he  e^rfeffis  the  matter  ht^ 
***g  S.  C.  j^f  V€r£&^  h  that  judgnunt  is  had  kp^n  his  ionfrJJUn^  in  this  cafe 
^^i^^J!^  he  itedl  only  oe  amerced,  and  (hall  up/. make  fine  §r  be  imprifened^ 
d.i.clm  andibfe^  mat  in  ftme  cafe  a  man*^  eonfeffidn  (hall  not  be  ai  (treng. 
«»^         aeainft  a  man  as  a  verdid,  nota.    Br.  Cof^fitfion,  pi.  3.  cite$  33 

ft.  In  P'^fi  fhej  W0r$sn  igm^  and  now  cattie  the  defendant  and 
Pllr Jhi  ^njkdtiiiu  per  ipjkm  fyperim  prurtiitff'  «id  amfejed  (hi 
s^iem^  and  upon  this  tki^plaintifrtSrifmfied  &t  damages^  emi  that 
Ar  weuld  not  further  prejeaste  writ  of  inouirv  of  the  damages,  and 
St  was  prayed  that  he  Ihail  make  (ioc,  and  dia  not.  Br.  Confefliqn» 
pL^cilcsj|H#6. 4>  .     . 

(I)    Admitted  ioi  inforced,.  in  what  Cafes  or 


S^tVl  attaiftf^  the  tenant  t)(futd  If  Mi  findred  the  affiony  and  tM 
"^  court  would  not  receive  it  without  taking  the  jury  for  the 
advantage  ef  the  iing^  and  sdft  land  is  not  in  demand  by  this  writ. 
Br.  Confemon,  ph  23.  tites  6  Afl*.  t. 

tt.  jfW  it  was  faid,  that  in  Mcrtdancefter  render  has  been  aecept^ld^ 
Herle  laid  no^  unlefs  the  tenant  ackftomedgedtbe  points  of  the  wriu 
Ibid. 

t.  In  fffifi  jiintenaney  was  pleaded  for  pari  and  bar  fir  the  refl^ 
zm  iht  pJaintiJ^f  becaufe  he  tt/ould  not  be  delaudofthe  re/l^  c^nfijed 
the  jointenancy  and  prayed  the  ajpfe  of  the  refly  and  had  it  quod  nota^ 
aftid  the  writ  was  not  abated  in  ail  by  the  confeffion  of  the  plea  to' 
part,  miod  nota.     Br.  Confeflion,  pi.  25.  citrs  19  Aflt  14. 

4.  A  man  recovered  datnages  againft'  another,   and  after  tha 

plaintiff  came  and  would  have  confeffed  his  gree^  and  prayed  to  gt 

quit.     Belk.  faid,  you  have  no  day  in  courts  and  therefore  we  cannot 

r  2f2  1  ^^  ify^^  be  the  fame  perfon  \  and  therefore  the  other,  if  he  has  re-> 

Icafe.  may  have  fcirc  faeias  upon  it,  or  you  may  fuc  fcire  facias  of 

the  damages,  and  then  you  will  have  day  in  court,  and  fo  be  aided 

by  the  day  in  court.    Br.  Confeffion,  pi.  g.  cites  50  E.  3.  18. 

Ff.  Joort,        5*  In  appeal  ^t  difendant  toas  conviHedy  and  afierwards  pleaded 

•l.ftx.ciut  pardon  tf  theking^  and  the  plairtt iff  czme  in  perjon  znd  confeffed  that 

■•  ^*         he  i^ouldfue  no  fiarther^  by  vjbich  the  charter  was  allowed  without 

^        day  in  court  by  procels  or  otberwife  given  to  the  tiaintiffto  come  and 

confefs  \  quod  mirum  J  that  fcire  facias  had  not  been  awarded.    Br. 

Confeffion,  pi.  12.  cites  11  H.  4.  16. 

6.  The  defendant  was  outlawed  and  taken  by  cap.  utiag.  in  aCf 
tount  andpkaded  nufnomer^  the  plaintiff  was  not  fuffered  to  confefs  it 
by  reafon  of  the  advantage  which  the  king  (hall  have  by  the  outlawry, 
fr.  Confeffion,  pi.  17,  cius  ^i  H.  6,  21,  22. 

7.  la 
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7«  In  prmdpi  qwd  reddat  againft  bann  andfemif  if  the  barm 
tviU  C0nfefs  the  adion  it  may  be  admitt;^  but  If  the  feme  will 
confers  die  aAion,  her  confeffion  ihall  not  be  accepted.  Bn  C<m- 
feffion,  pi.  2i<  cites  15  £•  4.  aS.  per  Brian, 

8.  in  account  as  receiver  by  the  hands  of  the  plaintiff  hlmielf^ 
and  of  odiers.  The  iifendant  pleaded  never  his  receiver,  &c.  and 
^ffttti  H  maki  his  iawy  and  as  to  the  refidue  he  pleaded  to  thie 
country,  and  at  the  daj  given  h  would  have  confiffed  the  oiHonfor 
fart  and  made  his  law  for  the  refrbu.  The  queftion  was,  if  ht 
could  do  it  without  the  plaintiff^s  aflent,  and  the  court  doubted 
much,  but  at  length  all  held,  praeter  Harper,  that  the  confeffion 
could  not  be  dlovmi.  D*  265.  pi.  3.  Mich,  9  &  10  £Uz.  Anon. 
'  9.  When  an  aMm  is  brought /ir  a  thing  certain  as  debty  &c. 
tb^Ae  defendant  may  confefe  die  a£tton  without  the  plaintiffs 
^mfent  \  but  atherwife  if  it  ht  for  a  thing  uncertain,  as  trefpa/s  or 
hatterji  per  Warburton  J,  Noy,  jx.  Paich.  16  Jac.  Q.  o.  in 
cafe  of  Livefly  v.  Glaftrodk. 

«  lOt  If  in  an  eje&ione  firma  the  plmntiff  will  not  inditnmfjf  iDr 
tenant,  the  court  will  fuFer  him  to  coniefs  die  adion,  othcrwtfe 
nor.    L.  P.  R,  tit.  Confeffion  cites  xi  Nov.  1650.  B.  S. 

XX*  In  ^eSlmenty  the  desnife  by  the  lefibr  of  the  platnttfF  to  die 
plaindiFfCMJX  laid  to  be  the  2yth  of  Atrtl  1697,  which  time  wot  not 
tome  at  the  time  of  the  trial  \  but  me  tenant  had  entered  into  the 
common  rule  to  coifefs  leafcy  entry  and  oufter*  And  the  court  com* 
pelled  the  defendant  to  confefs  the  leafe,  entry  and  oitfter ;  oeheiv 
wife  die  plaintiff  would  have  been  nonfuit^  and  dien  be  would  have 
bad  judgment  asainft  the  cafual  ejedor  \  although  it  was  objeSedj 
that  the  plaintifFcouId  not  have  judgment,  diough  the  verdia  were 
found  for  him;  Ruled  by  the  court  of  B,  R.  upon  a  trial  at  Bar* 
Ldt  Raym.  Rop«  728^  729.  Mich.  0  Will,  31  &  R^AnofU 


(K)  Writ 
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(K)   Writ  abated  by  Confeflion  or  Surrolfe.     In 
what  Cafes  and  Vih:rc  in  Part  or  in  All. 

X.  TN  cut  in  vltOy  the  dunandi  nt  acinowleJgiJ  that  the  tgnant  tntrtd 
*■  into  parcel  hy  another y  and  not  by  him  by  whom  his  entry  isfup^ 
toted  hythi  writ^  and  yet  the  writ  was  adjudged  good  for  the  reft. 
The]*  Dig.  219.  lib.  i6.  cap.  4.  f.  1.  cites  Mich.  19  £•  2.  Brief. 
841. 

2.  In  replevin  de  averiisfuis  captis^  if  it  appears  to  the  court  by 
idle  confejjjim  of  the  plaintiff  that  the  defendant  has  taken  only  om  ox^ 

r  2S3  ]  ^^  ^  ^^^^  ^^  abate ;  per  Herle.  Thel.  Dig.  219.  lib.  i6.  cap^ 
4*  S.  3.  cites  Pafch.  7  E.  3.  ^14. 

3.  m  ajpfe  of  rent  of  lol.  the  defendant  pleaded  releafe  of  3^ 
thereof^  2S\d  the  plaintiff  co'n/ej/ed  ity  and  yet  the  wh(de  pbint  w4$ 
not  ab4ted,  for  it  fecms  to  be  in  bar  of  this  part.  Br,  Conftf&on, 
pi.  45.  cites  8  Aft  37.    . 

And  fayt         4.  In  writ  a^ainji  Jo,  Curfon  and  one  %  5.    Jo*  made  default^ 

in**  n*"iti  ^^*  J*  ^*  '^^*  ^'^'  ^«//V/  tenancy  and  youcbed  this  fame  Jo.  Curfon 
in  this  plea, /«  Warranty^  and  the  demandant  coiinter-pleaded  it  hy  the  &ztutt^ 
that  he  had  &c.  and  was  recoived  thereto  without  abating  his  writ,  inafmuch 
^"  ^b^ffe^'  ^^  ^^  ^^^  "^^  exprefsly  acknowledged  that  Jo.  Curfon  was  not  tenant 
%(LjJtbe  the  day  of  the  writ  purchafed^  notwithftaiiding  that  he  had  by  his 
f Li' tifha^  writ  fuppofed  ]o.  to  be  tenant.  Thei.  Dig.  219.  lib.  16.  cap.  4* 
^l"M'rd     £  .  cites  Hill.  8  E.  3.  376. 

that  ont  ^^  J    J/ 

named  \vi 

(he  writ  btd  not  djfeifed  bim.    Ibid.    And  (ays  let  i  x  Aff.  9.  agrcelog, 

5^  In  trefpafs  of  trees  cut  and  carried  away  vi  H  armts^  the 

AtitvAznx  jiifltfiedfor  eftovers  to  take  at  his  will^  ice.  To  which  the 

plaintiff  faid  that  the  defendant  had  reafonable  eftovers  to  tah  then 

by  view  and  livery  of  the  bailiff  kc.     Upon  which   the  defendant 

demanded  judgment  of  the  writ  with  vi  et  armis,  inafmuch  as  the 

plaintiff  has  confefled  that  the  defendant  has  right  to  take  the  trees 

&c.     Sed  non  allocatur  becaufe  they  were  not  agreed  upon  the 

manner  of  the  taking.     Thel.  Dig.  219.  Lib.  i6.  cap.  4.  f.  5. 

cites  Mich.  8  E.  3.  422.  and  fays,  See  5  E.  3.  235. 

TlwLOig.       6.  In  aJRfej  the  dijeifor  pleads  releafe  of  the  plaintiff  of  all  the 

ts9.lib.  16.  right  J  ana  of  all  anions  real  and  perfonal^  and  the  plaintiff  confeffis 

cap.  4.  S.  6.  ^   ^Q  3j]j(^  d^gii  abate  againft  all.    Br.  Confeilion,  pl«  44.  cites 

cites  S.  C  A  /r  ^ 

II  A"'  9« 

7.  So  if  he  confefjes  that  any  named  in  the  writ  is  not  a  diffeifsr^ 
$r  that  any  of  them  was  at  another  time  acquitted*  Ibid. 
Fitsh.Brief,  8.  \t\  formedon  the  tenant  would  have  con feffed  parcel  to  legiven^ 
pl.27i.oites  an  J  (he  demandant  would  have  confeffed  that  parcel  was  not  given  i 
^'urt'were  ^Y  which  judgment  was  |iven,  firtl  that  the  demandant  ihould  re^ 
^%\nwn,  cover  the  parcel  confeffed^  c&c^  and  afterwards  he  confefled  that  the 
chat  if  th«  other  was  not  given,  &c.  for  otherwife  all  the  writ  had  abated, 
i^uw  SS!  Thel.  Dig.  221.  lib.  16.  cap.  4.  f.  30.  cites  Pafch.  14  E.  3.  Br. 

/ef^  tkat       SyS. 

^  ^^^  dc«uU 
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iedind  was  not  gnreiiy  all  the  writ  ikould  abate  $  but  it  being  moved,  that  the  parties  woe  agreed^ 
and  coDfentcd  that  judgment  might  be  given  at  above,  it  was  adjudged  Kcordingly^ 

9.  But  Pafch.  41  E.  3.  19.  the  demandant  confeffid  an  exception 
taken  to  the  writ  for  parcel^  and  yet  it  Aood  for  the  reft.  TbeL 
Dig.  221.  lib.  16.  cap.  4*  f.  31. 

ro.  In  ajjife^  tlic  tenant  as  to  parcel  pleaded  jointenancy^  and  the  ^° '-^^^J 
plaintiff'  confejfed  it^  yet  he  had  the  affife  of  the  reft.     Thel.  Dig.  J2>';2#- 
2  iO.  hb.  10.  cap.  4.  f.  7.  cites  14  AfT.  8*  Pafch.  14  £.  3,  Br.  273.  n»ncy  matk 
and  19  Aff.  14.  21  Aff.  21.  and  22  Aff.  6.  and  that  yS  is  the  law  h  ^J^fi{ff 
in  fcire  facias.  Hill.  7  R.  2.  Jointcnancy  8.  Cftd' 

ih%  plaintiff 
t'^ffejfed  it  ani  dtnurr^i^  and  yet  the  writ  was  abated,  notwithftandlog  that  it  wtt  pendmg  the  writ. 
Biooke  faysy  it  fcems  that  it  is  not  law.    Br.  Confeffioni  PK46.  citea  18  AEL  6. 

11.  Pracipe  quod  reiizt  af^ainjl  tfvoy  the  one  Jijclaimed^  and  die 
ether  took  the  entire  tenancy  an:l  vouched  him  who  difclaimed^  and  the 
demandant  confjpd  that  he  who  d'lfdaimed  had  nothing  and  counter-^ 
pleaded  the  voucher^  and  by  his  confeilion  the  writ  was  abated  by 
award.    Br.ConfeiTions,  pi.  40.  cites  21  E.  3.  33. 

12.  It  is  faicl,  that  in  trejpaf  fuppfcd  to  be  done  at  a  certain  year 
and  dayy  if  the  plaintiff  afterwards  in  pleading  confjfes  the  trefpafi 
to  be  done  at  another  year  and  day^  his  writ  (hall  abate.  1  hd. 
Dig.  220.  lib.  16.  cap.  4.  r.  8.  cites  22  Afl*.  86. 

13.  Where  the  writ  is  of  tenements  in  divers  vills^  if  the  dC"  r  -^^^  1 
mandant  confeffes  that  none  of  the  tenements  is  in  one  of  the  villsy  the  '• 

writ  (hall  abate.    Thel.  Dig.  220.  lib.   i6.  cap.  4.  f.  lo.  cites 
Pafch.  25  £.  3.  41.  but  (ays  the  contrary  is  held  Pafch.  29  £• 

^'  39- 

14.  In  trefpafs  of  a  clcfe  broken^  and  of  oxen  taken  vi  GT  arrnls  (f 

contra  pacem^  the  dcfcmsaxt  ju/lifrd  by  commiffion  of  the  king  ottt  of 
the  Exchequer  for  a  tax  granted  to  the  king,  &c.  And  the  plain^^ 
tiff f aid  that  the  place  woercy  t5*f.  is  parcel  of  his  parfonage^  and  fr 
within  fanHuary^  i^c*  But  bccaufe  the  plaintiff  had  confefTcd  that 
the  dei^ndant  came  by  warrant  of  the  king,  the  writ  with  vi  &  ar« 
mis  was  abated ;  for  he  ought  to  fue  by  replevin.  Thel.  Dig.  220. 
lib.  16.  cap.  4.  f.  II.  cites  Mich.  26  £•  3.  70.  &  27  A£  66.  fc 
Mich.  28  £.  3. 97. 


15.  In  ajjife  it  was  pleaded  that  the  plaintiff  himfelf  was Jeifed^icci^  •  Bt.DIflcI 
nd  the  plaintiff  maintained  his  writ  by  thifouvent  dijtrefs  of  the  fi."»  P'-46- 
tenant  in  claimngfJjnioryj  !ic.  tcwhich  the  tenant  faid  that  the  fy^^*'^l^' 


And  the  plaintiff  maintained  his  writ  by  thifouvent  dijfrys  of  the  fi."»  P'-46 
tenant  in  claimngfJjnioryj  !ic.  tcwhich  the  tenant  faid  that  the  fi*^*itis^'^ 
/and  was  held  of  him  by  fealty  and  dtvers  other  fervices^  i^c.  and  that  diiteiiin,  Cx% 
he  dijirainedfor  the  fealty  arrear^  &c.     And  the  plaintiff  faid  that  «here  the 
f he  land  was  not  held  of  himj  ice.     Upon  which  confeilion  of  the  ^J.'^V 
plaintiiFit  was  held  that  the  plaintiff  had  abatsd  his  own  writ,  be-  ifft?kanircr 
t^ufe  affife  does  not  lie  for  fouvciit  diftrcfs,  •  but  [where  the]  lord  di<^rains|'the 
^djftrainsj.    Thel.  Dig.  220.  lib.  16.  cap.  4.  f.  9.  cites  27  AiE  j^*^*^ 
SI.  Qu«re.  cous,%7>^- 

^  detur,  aa 

Br-'oke  f.vs,  and  addt  a  ^usere;  iV  that  th?  plamti/T  44»;i  not  demur.  ■        ■  .Br,  Plftfei*,  pi.  ^1% 
cit.'s  S.  C.  auwiJiiigly. 

16.  Id 


354  €9tttittM^ 

t6.  In  tvrit  htMOit  4ig0kfi  J9.  Hiumiimi jf  CmnMlfi^  mm 
*J$.  Hammond  e/Qmih'Ugi  camii^  hot  Ae  fkiniiff^ 

ared^  is  not  the  iame  perfon  vAom  he  fiiec^  Jcc.  and  thtt  hi 
agait^'tm  J9*  Hammmi  rf  S9aA'4innhrufgty  by  which  the 
Vnrit  was  abated*     Thel.  Dig.  22a  lib.  16.  cap.  4;  f.  13.  dtssHSL 
39  £•  3*  6. 

17.  Tfi^fs  f$r  a  horfe  taktn\  ii;!iit i/thxAKoXjufllfii 9  J&Jtr^ 
pT  amtrcimeniflr  Jrfauli  in  uurt  harm%  &c  and  ttmpLnntifi^faid 
thM  thg  taking  was  in  thi  highfirut^  he  upon  whidi  it  was 
held  that  the  writ  ihould  abate,  becaitie  be  ought  to  have  a  ipcdal 
writ.  Thd.  Dig.  220*  Itk  16.  cap.  4*  C  14.  cites  lificL  43  £• 
'    3.  30. 

i8.  In  tnMi  rff*^  taken,  if  it  afpiars  hy  thi  tiffijmn  tftU 
plaintiff  that  tit  difindant  took  as  Urd  mtbin  his  fet^  pr  VKj pr^ 
viu%  fiotwithfianding  that  tufervice  hi  mrmtr^  yet  the  writ  fliaQ 
abate*  But  if  the  defendant  talces  diem /ir  othir  caufgy  as  tlmsAsg 
frdpirtyy  lie.  which  dois  not  arififrom  tot  Jiignipry^  the  writ  fliall 
not  abate,  notwithftanding  that  the  defendant  be  1ml.  Thel.  Dig. 
220.  lib.  16.  cap.  4^  r.  15.  cites  Pafch.  44  E.  3.  13. 

19.  In  refcouSy  the  dd^ai^nt/aid  that  thi  fiaa  whart^'Scc,  was 
out  of  thi  fa  of  thi  plaintiffs  and  the  plaintiff faid  that  he  would 
haVi  takin  thim  within  hisfa^  and  thi  diftnaant  nfctud  thtm^  mod 
thafid  thim  to  thi  plati  whirty  (^Cp  the  defendant  (^d  to  be  hors  de 
ion  fee,  andhifnjhfypurfuid  thim  thirty  fsfc.  and  thi  diftmdant  snaJa 
tifcousy  iic.  and  held  a  good  replication.  Thd.  Dig.  220.  Iib«  i6. 
cap.  4»  f.  16.  cites  Trin.44£.  3.  20* 

20.  In  afffi  the  ttnant  pUadidftviral  pkaSy  tanifiit  plaintiff  eon* 
fiffid  thi  om  and  abridged  his  plaint  thonrfy  and  the  writ  did  not 
mte  for  dus  reft,  but  had  amfe  for  die  reiidue.  Br.  Confeffion^ 
pi.  50.  cites  45  AfT.  13. 

'  21.  In  diht  againjl  two  ixictttorsy  die  ompkaded  that  ste  ttnfsus 
adtninijlridy  sj\d  Ae  plaintiff  confiffid  it  i  yet  the  other  was  put  to 
anfwer.     Thel.  Dig.  2 19.  Tib.  10.  cap.  4.  f.  2.  cites  Mich«  34  £. 
li  Brief.  856.  but  cites  Pafch.  46  £.  3. 9.  contra. 
r  35^  ]       2%.lnriplivinyifrhedtkndisttjupiJiiS  that  thi  ikfiH^^ 

infuch  a  county  a  artainfum  ofmomy  againj/l  theplaintiffy  and  the 
difindant  as  bailiff  took  thi  btajls  in  iJticutiiny  and  JoU  tbitn^  apd 
delivered  them  to  the  buyer,  and  delivered  the  money  to  him  wto 
recovered  the  &me>  Uc  the  plauitiiF  may  well  plead  natter  in 
avoidance  of  the  recovery,  notwithftanding  that  he  did  not  deaj 
the  property  fuppofed  by  the  defendant  to  be  in  the  buyer  of  die 
beafts,  &c.  Thel.  Dig.  220.  lib.  16.  cap.  4.  U  17.  cites  Micb.  7 
H«  4*  27.  and  fays  fee  Mich.  47  £.  3.  I2« 

23.  In  trefpafs  of  his  fitvant  takin  out  of  his  iervice  fn  (^^trmlff 
die  plaintiff  confiffid  by  his  replication,  that  thi  defendant  had  osjjy 
procured  thiftrvant  to  go  out  of  thtfirvia  of  thi  plaintiff^  by  wbicb 
^onfeffion  it  was  held  that  the  writ  Ihould  abate,  and  that  the  plain* 
tiff  ought  to  take  writ  upon  the  ftatute  of  Idboureis*.  TheL  I>ig> 
220.  lib.  li.  cap»  4*  f.  18.  >tes  Mich.  1 1  H,  4^  23*  but  iaiautitt 
lomc  held  the  contrary,  and  adds  quaere*  « 

24.  In  debt  or  tnjpajsy  if  the  plaintiff cenfiMsparaltfJsk writ 
ti  bi/aijij  all  ihall  abate.  Thel.  Dig.  220.  UU  i6.  Qip.  4.  f.  19^ 
cites  1 1  H.  4. 56.  &  u  H.  5«  7. 

25.  lo 


Confleffimt  3SS 

a(.  In  fmcipe  fmi  rnU^i  agait^  9,  if  die  iemandant  adhik^ 
kfiis  that  tbt9m  bos  ntMrngf  all  me  writ  Audi  abece.    Thel.  Di{#    * 
MO,  Ub«  s6.  cap. 4.  f, ai»citQs Hill.  i%  H.  4.  IJ. 

26«  Where  tlie  urir  ia  of  InMnnilf  m  /ibrr#  W/fri  if  the  dma$i0^ 
d$ni  (mftffii  that  mm  is  witlm  v'tU  wtr  hamUt^^fhaH  abate*  ThdL 
Dig.  a20,  lib.  16.  cs^.4.  C  aa*  cites  Trin.  i  H«  5. 7. 

17.  in  Kre^iais  oUaiUry  brought  unibin  tbs  cmwty  ffAftJJlefijff 
it  appeared  hyfSbtHffeffknrfibipUuwiijf't  vw  isnt 

iiri<^ia  tkt  paUfCi^f  JwefbrnafitTy  and  fo  out  of  the  junldmion  of  tb« 
flieriff  of  Middlcfex,  by  which  k  was  held  that  Ae  writ  fliould  abate, 
Thel.  Di^«  aaa  lib.  i6,  cap.  4,  f.  a3.  cites  Piifch.  a  H.  6*  8, 

28.  In  ^cil  of  lol.  the  defendant,  as  Uparal^fUadiiacfuittami  ^f  >ttli.Briel. 
thi  plttimiffyondiotMfidtbi  rtfi^  and  the  plaintiffprajr'd  judgment  of  ^^l^'^^^^^^ 
that  which  is  confeded,  and  lud  it^  and  Cud  nodung  to  the  aequit»  47.  s.  P.*  * 
tance ;  for  if  he  had  cimiefled  the  acquittance,  all  had  abated.  Thel,  ^  ^^' 
Dig.  aait  lib.  i6,  cap.  4.  f»  32,  cites  Trin.  3  U.  6. 49.  Brie&  ao.      ^dbJ^^i. 

^•Br*  Con* 
fcflioo,  pi.  )7.  c>«ra  }  H*  6«  4!^  S.  C     i  .■Jr.  Mt*  pK  5»  citfi  S.  C.  •  [TM  ciic  is  Tria. 

3  H.  6.  foU  48.  a.  b.  pU  6.  i'aAtt>A  t.  Archer. 

29.  Confei&dn  in  tr^Ipe  quod  reddat  again/!  tzv9f  that  the  one  '^'^  ^^  be 
has  nothing  wbcrc  the  Qm  app€ars  aHdtakts  tbi  entin  tenancy  ^^%{^^/7hJ 
pUads  in  bavy  and  the  othtr  makes  dffault%  or  appear  s^  and  fays  notbing^  y^y,  nukili 
there  if  the  demandant  confejjes  that  tbe  one  has  nothing  his  writ  fliall  f^'^^t  nor 
abate.    Br.  ConfeiEon,  pi.  ig.  cites  8  H.  6.  13.  TuT^^' 

,  wrt  is  goody 

per  Jeaney  )  fo  note  a  divcifity  between  ctnicllMii  and  nicnt  dcdlre.    Br.  ConftiBonj  pj.  to.  citct  a 

H.S.  ij. 

30.  In  ajfifey  if  he  confeffes  all  to  be  in  one  of  tbe  vills  the  writ  (hall 
abate.  Thel.  Dig.  aao.  lib.  j6.  cap.  4.  f.  22.  cites  8  H.  6. 13. 

y.  It  was  Cud  bv  June^  that  writfalfe  in  part /hall  not  abate  if 
tbe  nient  dedire  of  the  demandant^  as  it  fhould  do  by  his  confeifion. 
Thel.  Dig.  220.  lib.  |6.  cap*  4.  f.  24.  cites  Mich.  8  H.  6. 13. 

32.  If  the  demandant  confeffet  non-^tenure.  of  parcel  pleaded  by  the 
tenant'thc  writ  fhall  abate  for  alL  I'heL  Dig.  220.  lib.  x6.  cap.  4. 
{.  as*  cites  Pafch.  18  H.  6.  5. 

33.  And  fo  in  writ  again/I  twoj  if  the  one  accepts  tbe  entire  Ir-* 
nancyj  and  the  other  fays  that  he  has  nothingy  the  demandant  maf 
anfwer  to  the  bar  of  the  tenant  without  faying  any  thing  to  the 
other;  but  if  he  confeffes  that  the  other  has  nothing  all  (hall  abate. 

Thel  Dig.  220.  lib.  16.  cap.  4.  f.  25.  cit«  i^  H.  6»  7.  and  37  H.  f  2e6  1 
6. 18.  and  Mich.  5  E.  4. 126.  '  */       I  ?J«  i 

34*  IFa/ie  in  a  boufcy  and  breaking  of  a  wall  or  palcy  where  it  esp^* 
fears  that  wafle  does  not  lie  for  the  wall  or  paU  imufs  it  was  cover^dy 
tbe  writ  Oiall  not  abate  ^n  ail,  as  if  the  party  had  con/ejed  that  bis  writ 
bad  mt  lain  in  part;  for  otherwife  it  is  where  it  comes  hyfnrmife  or 
writ  or  diclardtion\  and  fo  fee  a  diveriity  between  a  confeiGon  of  the 
|diuntiff,  and  where  the  thing  comes  of  the  furmife  of  the  plaintifr 
m  his  wiit  or  declaration.  Br.  Confefflon,  pi.  1 8.  cites  aa  H.  6. 24. 

35.  In  trefpafs  rfa  ehft  broken  againft  one  vjhopleadedy  that  ti^e 
fk^i,  wberei  V^*  was  tUfrsnktemmnt  of  an  abbot,  i^t.  and  that  be 


35^  Confefliott^ 

asferi)ant^  iSc*  to  which  die  plaintifF  nplied^  thai  he  waif^ti^  tiJt 
iy  the  difendard  diffiiftd  to  the  ufe  eftbe  aiietj  i»  which  dtjj^ifim  the 
abbot  agreedj  Sec.  And  it  was  held  that  die  writ  fliould  abate,  be« 
.  caufe  £e  plaintifF  had  confeiled  that  he  had  caitfe  of  a^on  againft 
the  abboti  who  is  not  named,  &€•  Thel.  Dig.  221  •  lib*  i6.  cap.  4* 
£  27.  cites  Mich.  33  H.  6.  37.  quaere. 

36.  In  debt  it  was  (aid,  diat  if  the  flaintiff cen^efes  the  Teeeht  ef 
parcel  before  or  after  the  writ  purcbafed^  all  the  writ  mall  abate.  TheL 
Dig.  22 1 .  lih.  ]  6.  cap.  4.  f.  28*    cites  Mich.  34  H.  6. 2. 6  £.  4. 7. 

37.  In  maintenance  againjl  three^  if  the  plaintiff  in  his  replicatioR 
confejfei  that  thejfevtraUf  madejeveral  maintenances^  all  the  writ  Oiall 
abate.  Thel.  Dig.  220.  lib.  |6.  cap.  4.  f.  26.  cites  36  H.6.  29. 

38.  And fo  it  is  in  trefpafs  of  goods  taken^  or  cSz,  clye  broken  tfainfi 
ftueraly  if  the  plaintiff  in  his  replication  confejfes  that  the  one  didpar* 

eel  of  the  trefpafs^  and  another  another  parcel^  the  writ  fliall  alnte  ^ 
and  fo  it  is  in  forger  of  falie  deed ;  but  it  is  otberwife  if  fuch  mat- 
ter be  upon  the  general  ijfue  found  bj  verdiSi*  The).  Dig.  220*  lib. 
16.  aq>.  4*  f.  26.  cites  36  H.  6.  29. 31.  and  (ays  fee  1 1  H.  7*  ^. 

39.  Where  a  man  brings  a£iion  by  joint  titUj  and  in  pleading  con^ 
femt%  that  it  is  byfeveral  titles^  the  writ  (hall  abate  j  contra  if  it  be 
fiund  by  verdiSi  and  not  confeJfed\  note  the  dtverfity.  Br.  ConieiBon> 
pi.  51.  cites  36  H.  6.  28.  per  Moile,  Prifot,  and  others. 

40.  In  trifpnfs^  if  it  appears  by  the  title  of  the  plaintij^that  another- 
has  caufe  ofaRton  with  hinty  the  writ  fhall  abate  by  hts  confeiSon. 
Tlid.  Dig.  221.  lib.  16.  cap.  4.f.  29.  cites  Pafch.  10  £.4.  7. 

[For  more  ofConfeffon  in  general^fee  Abatement,  Evidence, 
Nicnt-Dcdire,  "TraVcrfe,  and  other  proper  Titles.^ 


CMrm^ 
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Confirmation. 


(a)     What  it  is,  and  the  feveral  SortSi 

1.    Jl    Confirmation  is  a  convey aricc  of  5n  eftate  or  fight  in  eflc  Con^nriitl- 
/A    whereby  a  voidable  eflate  is  made  fttre  and  unavoidable,  or  °"  "  !.^^  '^I 

\*'   ^  •      1         <7i-'  r  1        A       y  '  I  probation  or 

whereby  zparttcular  ejlate  is  tncreajed.     Co*  Litt.  295.  b*  aflcnttotn 

rflate  al- 
ready creattdy  wh'ch^  as  far  as  is  in  the  confirmcr*s  power,  m^kes  it  good  and  Talid,  {q  that  the  con^ 
iirmutlon  dotli  m,t  itguiariy  crt.ite  an  tji^te^  but  yet  luch  wo.ds  may  bt  mingled  in  the  *  c  'nlirmation^ 
AS  may  cieate  and  enlarge  an  tiHtt,  but  th;lt  is  by  the  force  of  fach  words  that  are  foreign  to  thi 
bufinefs  of  coofiim^doni  and  by  th^ir  owo  force  and  power  tend  (0  ctCate  the  eftate.  Ciib.  Treat« 
Ten.  69. 

.  •C357] 

2.  Every  confirmation  is  either  perfeSfingy  enlargingy  or  dimi"  Co.  but. 
vjjhiftg,     Perftciing  ;  as  if  feoffee  on  condition  makes  a  feoffment  *|  fi^^'ll 
favcr,  and  the  feoffor  confirms  the  eftate  of  the  fecond  feoffee  to  s.  c.  cited 
him  and  his  heirs ;   for  tliis  does  not  make  tranfmutaticn  of  the  P***"  Hobart 
eftate,  but  corroborates  and  perfe£ls  it,  and  makes  it  fimple  and       '}* 
abfolute  where  it  was  conditional  before,  and  with  this  accoi'ds 
7  H.  6.  7.  b.     So  if  difleifcc  confirms  the  eftate  of  the  diffeifoi*, 
or  of  his  feoffee,  this  perfe£ls  and  corroborates  his  eftate ;  for 
this   makes   inJefeafible,  where  before  it  was  defeafible.     2dly, 
Enlarging  ;    as  when  it  enlarges  the  eftate  of  him  to  whom  the 
confirmation  is  made,  as  by  enlarging  an  eftate  at  will  to  an  eftatd 
for  years,  &c.  or  if  it  be  to  an  eftate  for  years  to  tfncrcafc  it  for 
life,  or  to  an  eftate  for  life  to  enlarge  it  to  an  eftate  tail,  and  fd 
from  a  tail  to  a  fee.     sdly,  Ditnifiijbing :  as  where  the  lord  con-* 
firms  the  eftate  of  his  tenant  by  knight-fervice  to  hold  in  focage, 
or  by  a  lefs  rent,  or  for  a  tenant  in  ancient  demefne  to  hold  at 
common-law ;  for  thereby  the  cuftoms  of  the  manor  ate  leiTened ; 
per  Cur*  9  Rep.  142*  a*  Pafch*   10  Jac*  in  the  Court  of  Wards, 
in  Beaumont's  cafe* 


f[A.  2]    The  Acceptance  of  njohom  fliall  affirm  the    F01.475. 

Leafe^  [&c.]  X^^^ 

Rotnt(A)* 

[l.  tF   baton  and  fetm  leafe  by  deed^  and  af\er  the  baron  difi.  But  ibid. 

^  and  (he  takes  a  fec^ttd  hujbandf  who  acctpts  the  rent^  this  \^^  J* 

affirms  the  leafe  againft  the  feme  perpetually,  for  (he  hath  %  put  tra  j  and  tU 

her  agreement  into  the  mouth  of  her  hufband*    D*  4,  5.  Ma*  reporter 

ICO.  36.]  ^•y*'  »^ 

■    ■        8.  C.  cited  1  Roll.  Rep.  tj^.  ■  D.  t56.  Marg.  pi.  36.  titet  Pifch.  m  Ells.  RoC 

J  5S7.  that  It  was  held  per  Cur.  that  by  the  acceptance  of  the  fecond  baroa  O^t  h  voacluded  during 
jthc  term.       ■       Set  di.  Baron  and  Fame  iZ)  and  (£.  a.  to). 
•   Vpt.  V.  D  d  t  TlM 
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t  The^  book  it,  that  flie  had  refigned  am!  affigned  to  the  fecond  baren  her  power  of  fvoiding  the 
term  ;  as  if /he  in  her  widowhood  had  told  the  termor,  that  flie  ii  cootent  to  accept  the  rent  if  the  fecond 
baron  agrees  to  it* 

to  M^^h"^**  [2.  If  the  haron  feifed  in  fee  makes  a  feoffmenty  refirvtng  too 

wife,  until  ^^^^^s  rent  yearly  for  lo  years  next  enfuing  to  him  and  his  Hvife^  and 

P.  hit  dies  J  and  his  wife  accepts  the  rent,  yet  this  fhall  not  make  any  har 

wml\Tthe  *^  ^  ^"^  °^  dower ^  becaufc  ihc  demands  a  freehold,  and  that  of 

age  of  19  ^^  third  part  only.     Tempore   i  E.  6.  5.  adjudged.] 

^car«,  and  afterwardi  to  B.  in  tail;  and  farther  \f  B.  faVtd  to  pay  after  19  yean  la/,  to  Af.  the 
nvifti  in  rtcompence  0/  h&  dower,  that  Jhe  Jh<tnlH  have  tK  hn4  f'*r  h^r  ttfe.  M.  brought  dower  an4 
recovered.  After  B.  came  to  the  age  o(  m)  yejir*.,  M.  the  wife  entered  for- nonpayment  of  the  I2l. 
il  wai  adjoHgnl,  that/he  ha'vin^  re  f.^tcrc/  the  tl'ird  part  of  her  dower ^  Jbould  not  have  the  iih  ty  tift 
wiily  and  the  acceptance  of  the  one  is  a  wjiver  of  the  other'  Cro.  E.  laS.  pi.  3.  Hill.  31  EJU.  B.  R. 
Gufllngv.  Warburton.  — -  Ow.  1^4,  i^S-  Coodridge  v  Warburton,  S.  C.  adjudged. —Le. 
136.  pi.  187.  Gellin  v.  WatburUn,  S.  C.  adjudged. 

3.  Mortdanccftor ;  the  tenant  pleaded  a  recovery  in  ceffisvit  agatnfi 
y.  and  the  efate  of  the  ancejlor  of  the  demandant  mefne  between  the 
pur  chafe  of  the  writ  and  the  jtidgment^  and  the  demandant  faid  that 

f  358  1  P^nt/ing  the  writ  J.  aliened  to  his  ancrflory  and  the  demandant  ac^ 
cepted  the  rent  and  the  homage  of  his  ancefor  pending  the  writy  and 
fo  abated  his  writ,  and  by  the  bed  opinion  it  is  a  good  replica- 
tion ;  quxre»  for  it  was  not  pleaded  before  judgment  in  cefiavit. 
Br.  Barre,  pi.  20.  cites  21  E.  3.  18. 

4.  If  an  i/ifnfor  marries  with  the  right  heiry  and  has  iflue  by  her, 
and  mahs  a  hnfcfor  lifey  nenderi?ig  rcnty  and  he  and  his  wife  die, 
in  this  cafe  the  ijpie  has  the  mere  right  on  the  part  of  his  mother, 

*  and  yet  if  he  accepts  the  rettty  and  makes  an  acqnitiancey  this  fliall 

eftop  him  and-  his  heirs  to  avoid  the  faid  leafe,  becaufc  he  ac- 
cepted the  recompence.     8  Rep.  54.  b.  Mich.   6  Jac.  and  fays, 
that  with  this  agrees  39  H.  6.  27. 
Where  te-  j.  Tenant  in  taily  the  remainder  over,  leafcsjor  years y  rendering 

**7 '/  '7'  ^'''''*  ^"^  ^'^•^  without  ijfucy  and  he  in  remainder  accepts  the  renty 
icferving  *  this  fhall  uot  bind  him ;  the  rcafon  feems  to  be,  becaufe  when 
rent,  tfn,/  the  tail  is  determined,  all  that  ivS  comprifed  within  it  is  deter- 
dud without  jvji^gj?  2LJxd.  fo  the  Iciiie  void,  and  he  in  remainder  does  not  claim 
remainder      by  the  lelTor.     Br.  Acceptance,  pi.  19.  cites  I  &•  0. 

cannot 

by  ;icceptancc  make  It  good,  which  cafe  was  agrred  to  be  law;  for  the  reat  referved,  which  is  the 
reconiDCnce,  cnnno:  go  io  him  in  reff:u',n>ier  for  lajnt  of  pri'vity^  and  fo  it  cannor  be  fuppoled  for  his 
advantage  to  have  power  to  aiiirm  tj.c  ical'c.  Arg.  12  .Mod.  363.  Pafch*  X2  W.  3.  in  cafe  of  PaU 
len  V.  Purbcck. 

In  the  cafe  of  tmant  at  nvill  the  le^fe  is  at  will  of  both  parties  and  by  confluence  muft  necdfarilf 
dc'crminc  upon  either  parties  ceafir^  10  have  a  will  of  coiuinuing  it.  Arg*  Z2  Mod.  363.  I'afcllu 
12  W.  3«  in  cafe  of  Pullen  v.  Ptirbcck. 

Br.  ^.  c.         6.  If  tenant  in  dower  leafes  for  years,  rendering  rent,  and  diesy 

H.  s!  s!  c.  ^^^  ^^^^  ^  ^^*^'>  ^"^  acceptance  by  the  heir  of  3ie  rent  will  not 

Br.  Leafes/  make  the  leafe  good;    for  it  was  void  before }  contra  of  voidable 

pi-  '-9-  leafes,  per  Fitz-James  and  Engleficld  J.   Br.  Acceptance,  pi.  14, 

'  nT^'^ct  "tes  2Z  H.  8. 

24  H.  8.' pi.  54.  S.  P. 

7.  If  a  difeifor  mates  a  leafe  for  life,  referving  rent,  and  after- 
wards grants  the  reverfson  to  the  diffeifee^  and  he  a€C^ts  tbt  rtnt  of 

the 


Confirmatfon^  ^5  3 

the  leflee,  he  (hall  not  ouft  the  leflee,  quod  fuit  concefllitn  per 
quofdam.  Hill.  28  H.  8.  D.  30*  b.  ph  207.  Cane,  in  cafe  of 
Compton  V.  Brent. 

8.  \i  tenant  in  /^/Y  leafes  nis  lander  7.0  jears^  rendering  rent ^  Br.  K.  C. 
and  dieSi    and  the  /effee  leafes  it   over  to  another  for   10  years ^  3a  H.  8» 
and  the  ijfue  accepts  the  retit  of  the  fecond  lejfee^  this  is  no  affirma-  \[q^  ' 
tion  of  the  Icafe,  for  there  is  no  privity  between  the  fecond  leflee 

and  him ;  contra  if  lit  pays  it  as  bailiff  of  the  frji  leffeCy  and  if  the 
firfi  leffee  had  leafed  over  all  his  term  in  parcel  of  the  land  leafed^ 
and  the  afjignee  pay  the  rent  to  the  iflue  in  tail,  it  feems  that  this 
affirms  the  entire  leafe ;  for  rent  upon  a  leafe  for  years  is  not  ap- 
portionable.     Br.  Acceptance,  pi.  13.  cites  32  H.  8. 

9.  Tenant  in  tail  by  gift  of  the  king  made  a  leafe  for  years  and 
died,  his  fon  and  heir  accepted  the  rent^  and  afterivards  was  at" 
tainted  of  treafon,  and  executed^  leaving  a  fon.  It  was  adjudged, 
that  the  acceptance  of  the  rent  did  not  make  the  leafe  good,  for 
that  the  edate  tail  was  determined  by  the  attainder.  D.  T15.  a. 
b.  pi.  65,  66.    Pafch.  2  &  3  P.  &  M.    Sir  Thomas  Wiat's  cafe. 

10.  A  leafe  for  years  was  made-^  the  provofl  of  W.  and  con--  Theicaibn 
firmed  by  the  dean  and  chapter ^  but  not  by  the  patron.     Afterwards  w'^y'*»fj«»f« 

the  deanry  was  diffolved^  and  a  new  one  ereBed^  to  which  the  provo/l~  notwUh. 
fbip  was  united^  qtiandocunque  vacare  contingeret.     The  provofl  diedy  ftsnding  the 
and  the  dean  accepted  the  renty  and  zhcrwzrds  made  d  leafe  for  years  *"«r""«*^ 
/1  another^  which  was  confirmed  by  the  bifbopy  dean^  and  chapter,  by  the  new 
It  was  adjudged,  that  the  firft  leafe  is  void  by  the  death  of  the  <Je»n,  wa« 
provoft,  and  fo  not  helped  •  by  the  acceptance  of  the  rent.  D.  239.  ^l^^^  ^ 
pi.  401  &c.   Trin.  7  £liz.    Hod^elkins  v.  Tucker.  gnncee  by 

a£l  of  par* 
ii4m«nr,  and  not  fuccdfof.     Bendl.  So,  S|.    pK  Ii6*  Mich.  2^3  £iiz.  S.  C.  S.  C.  citr«l 

Arg.  3  Le.  J5S.  in  p!.  105. 

•[359] 

1 1.  Tenant  in  tail  leafed  for  years  rendering  20  s.  rent,  and  after* 
wards  releafed  19s.  thereof  and  died,  and  his  ijfue  accepted  the  12  d* 
The  queftion  was,  whether  he  might  diftrain  for  the  19  s.?  The 
court  were  equally  divided  in  their  opinions,  and  the  book  leaves 
it  a  qusere.     D.  304.  pi.  53.  Mich.    13  &  14  Eliz.    Anon. 

12.  Lands  were  given  to  a  parfon  and  his  fucceffors  to  find  lights  % 
&c.  "^rhe  parfon  made  a  leafe  tliercof  for  life,  referving  a  rent^ 
and  after  the  dijfoltnion  of  chanteries,  &c.  he  accepted  the  rent.  Af- 
terwards the  queen  granted  the  lands  to  another.  The  parfon  died, 
and  the  patentee  entered.  The  court  were  of  opinion  the  entry  was 
lawful,  and  that  the  acceptance  of  the  rent  by  the  parfon  was 
void,  becnufe  he  then  had  no  reverfion  in  him.  D.  337*  b.  pi.  38* 
Trin.  16  Eliz.    Anon. 

13.  Acceptance  of  rent  before  the  leafe  commences,  and  fo  before  Br-  Arc»pt- 
any  rent  is  due,  is  no  acceptance.     Finch.  8vo.  6&.  c^^s^  £6 

s.  w 

14.  The  mafier  and  fellows  of  M.  college  granted  lands  to  the  '^^"-  R^P« 
queen,  rendering  rent,  upon  condition  to  grant  them  over  to  B.  and  \l\rTtlv.' 
his  heirs,  which  was  done,  and  B.  the  grantee  levied  a  fine,  and  Smith,  S.C.. 
e^erwards  granted  them  to  another.    The  mafter  died,  and  his  fuc-  »<»«<ijea.— 

Dd  2  ccflbrs  *^*»'^''4«' 


I. 


359 


t 


S.  C.  bat 
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ceflbrs  received  the  rent,  and  made  an  acquittance  without  (eil 
to  tlie  lail  granteci  and  after  that  re-entered.  It  was  refolvedf 
that  this  acceptance  of  the  rent,  efpecially  as  it  was  without  feal^ 
did  not  bar  the  college  of  their  re-entry,  being  a  body  aggregate, 
and  not  to  be  divefted  of  their  right  by  the  mafter's  fingle  ad« 
II  Rep.  66,  b«  to  79.  Pafch.  13  Jac.  Magdalen  College's 
cafe. 

15.  Acceptance  of  rent  by  a  fucceffor  dean^  or  other  head  of  a 
body  aggregate,  will  not  make  good  a  demifc  made  by  the  pre- 
deceflbr,  and  which  was  not  otherM'ife  good,  efpecially  where- 
the  acceptance  is  without  deed.     11  Rep.  79.' a.  Pafch.  13  Jac. 

in  Magdalen  College's  cafe. 


(B)     What  A6ls  fhall  be  a  Confirmation  of  a  Leafe. 

[l.  T  F  a  man  Uafes  for  lifey  refervittg  rent,  t/port  a  condition  of  n^ 
^  eniryy  if  after  the  condition  is  broke  by  non-payment  of  the 
rent,  the  ieffor  dijirainsfor  the /aid  renty  this  aft  ihall  be  a  con- 
firmation of  the  leafe,  fo  that  he  cannot  enter  for  the  condition 
broke.  14  £•  3.  Entry  Congeable,  41.  liTue  upon  it,  and  ad- 
judged.] 

fotved 

accordingly;  for  after  the  IcaTe  is  determined  he  caanot  diftrain,  and  cites  14.  AfT.  11.  accordiogfy* 

■   Co*  Litt.  All.  b.  S.  P.  — Pl.  C.  1 33.  b.  Aig.  cites  14  Aff.  S.  P.  for  by  the  dif- 

trefi  he  affirms  the  continuance  of  the  ttrm.     An^  Ibid.  1 3^6.  a*  S.  C.  cited  on  the  otlier  fide  and  ad- 
mitted. 


3  Rep.  64. 

h.  Trin.  3S 
Efii.  B.  R. 
llarvy  v. 
Oi'wald, 
alias  Pen- 
fiant*8  cafe, 
S.  P.  re- 
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Cro.E.  lao. 
pl.  10.  in 
the  Eache- 
quer  S.  C. 
andaU  the 
Wrons 


f2«  So  if  the  rent  be  arrear  for  two  years ^  being  demanded^  and 
after  the  lejfor  diflrains  for  the  rent  of  the  firji  year^  this  hath  af- 
firmed the  leafe,  for  the  taking  of  the  diftrefs  affirms  the  leafe  to 
have  continuance  at  the  time  of  tlie  diftrefs  taken  -,  for  other- 
wife  he  could  not  diftrain.  Contra  14  E.  3.  Entry  Congeable,  41. 
admitted  by  the  iflue.] 

[3.  If  leffee'  for  years y  rendering  renty  upon  condition  of  non-pay^ 

ment  to  be  void;    if  the  rent  be  demanded  at  the  dayy  and  tiot  paid^ 

the  leafe  is  abfolutely  void,  fo  that  it  cannot  be  confirmed  by 

acceptance   of  rent   after.     M.  32,  33  El.   B.  R.  between  Sir 

J  Moil  Finch  and  Throgmorton,  adjudged.] 

that  the  leafe  was  void  immediately  upon  the  non-payment,  and  judgment  for  the  plaintiflT.    A  notat, 
is  added,  that  a  writ  of  error  was  brought  in  Cam.  Scacc.  and  error  affigned  in  the  mattet  of  law,  and 
the  judgment  was  affirmed,  Mich.  36  Ic  37  Elia.  '  And*  303.   pl.  314.   S.  C.   and  refolded 

hy  the  greater  part  of  the  judges  that  the  provifo  tends  to  the  limitation  ti  the  leafe,  and  that  it 
cannot  be  made  good  before  entry  or  office!,  whether  it  be  in  the  cafe  of  the  king  or  a  common  peribn» 
whereupon  the  two  chief  j unices  delivered  the  opinion  accordingly  to  t)ie  lord  keeper  and  lord  trea* 
furer,  and  they  affirmed  the  judgment  in  Mich.  36  &  37  £liz.  >—.-«-.  Mo.  291.  pU  440*  S.  C.  ad- 
judged in  the  Exchequer,  and  affirmed  in  error  j  but  fays  the  judges  differed  much  in  opinion  a  long 
time;  but  at  laft,  by  the  refolution  of  the  gfeatfir  part,  after  the  death  of  Manwood  and  Cent  (whd 
joined  in  the  judgment  before)  the  judgment  was  affirmed. 

Cro.E.aio,  [4.  So  if  the  king,  after  fuch  forfeiture y  being  leffory  accepts  the 
•fudged ^*  r/;?/  from  the  lefTec  of  record  in  the  receipt  of  the  Exchequery  yet 
andjudg'      this  ihalLnot  confirm  the  leafe^  this  being  void  before.    M.  3:^ 

33  EL 
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33  El.   B.  R.  between  Sir  Moil  Finch  and  Thkogmortok,  tMataffirm' 

faid  that  e^e  patentee  immediately  upon  the  non-payment  was  no  longer  a  termor,  nor  tenant  at  will, 
nor  at  tufFerance,  but  only  as  a  b4iliffor  pernor  of  the  profits  de  Ton  tort,  and  then  all  the  accept* 
ance  after  cannot  make  a  void  leafe  good.  ■  And.  303.  pi.  '^i^,  S.  C.  adjudged,  and  judgment 

affirmed }  and  lel'olved  by  the  greater  part  of  the  judges  that  this  provifo  tended  to  the  limitation  of 
the  leafe,  and  by  breach  thereof  in  this  cafe  of  the  queen,  without  demand,  office,  or  oiher  circom- 
Aance,  the  leafe  and  edate  is  fo  determined,  that  it  cannot  by  acceptance  of  the  rent,  before  entry  or  ^ 

office,  be  made  good,  be  it  in  the  cafe  of  the  king  or  acomnion  perfoo.  Foph.  25  to  30.     Finch 

▼•  Rifley.  S.  C.  argued*  And  Ibid.  53.  S.  C.  adjudged ;  for  the  provifo  ihail  b:  taken  as  a  limitation 
to  determine  theeftatc,  and  not  as  a  cordition  to  undo  [defeat]  the  eftate,  which  cannot  be  defeated  in 
cafe  of  a  common  perfon  but  by  entry,  and  in  the  k'ng^s  caft  but  by  office;  and  this  judgment  affirm- 
ed. ^ —  a  Lc.  1 34  to  146.  S.  C. 

5.  If  tenant  for  life  grants  a  rent,  and  Viiter /urrenderSf  and  then 
the  leffor  confirms  tie  grant  in  tie  life  of  the  tenant ^  who  furrender-* 

ed,  and  after  the  tenant  dies,  the  rent  remains  by  reafon  of  the  W 

confirmation  ;  per  Seton.     Br.  Grants,  pi.  73-  cites  26  AIT.  38. 

6.  If  a  mortgagee  leafe s  for  years ^  and  the  mortgagor  confirms  it^  ' 
and  after  the  condition  is  performed,  the  leafe  fhall  not  be  avoid- 
ed.    7  Rep.  14:  a.  Mich.  33  &  34  Eliz.   in  Scacc.     Englefield's 

cafe. 

7.  Leafe  for  years,  with  condition  upon  non-payment  of  rent  at  a 
day  certain  to  be  void,  no  fubfequent  acceptance  will  make  fuch 
a  leafe  good ;  for  there  leflbr  has  made  his  eleHion  by  demanding 
bis  rent,  without  which  the  leafe  had  not  been  void ;  and  fince 
by  his  own  a  A,  viz.  the  demand,  he  has  made  the  leafe  void, 
there  is  no  reafon,  that  after,  by  another  contrary  ad,  he  ihould 
make  it  good.  Arg.  12  Mod.  363.  in  cafe  of  Pullen  v.  Purbeck, 
cites  3  Rep.  Penant's  cafe,  which  he  faid  he  agreed. 

8.  If  the  lejfhr  brings  affifefor'  the  rent,  he  waives  the  benefit  of  ^^^  ^\  34»» 
his  re-entry,  though  it  be  for  rent  due  at  the  fame  day ;  but  if  2ii'.b!s'.P 
he  reenters  firfl,  then  he  may  have  ailion  of  debt  for  the  rent  ar- 

rear;   per  the  reporter,  3  Rep.  65.  a.  in  a  nota,  and  fays^  this 
appears  bv  Littleton,  (it.  Conditions,  fol.  79.  a, 

( C )     In  what  Cafes  an   Acceptance  of  Rent    or  [  361  3 
Service  fliall  be  a  Confirmation. 
[After  Forfeiture,  &c.] 

[l.  I  F  a  cofjholder  commits  a  forfeiture  in  cutting  down  of  trees,  Cro.  J.  r66. 
-■•  and  after  the  lord^  not  having  notice  therepf,  accepts  the  rent  ^^^^^^'^ 
from  him,  yet  tbi^  fhall  not  affirm  the  leafe,  but  he  may  well  foiution  ^ 
after  avoid  it.  5  Jac,  B.  R.  between  Mantej-l  and  Waching-t  «»ven  there. 
TON,  per  Curiam,  agreed.]  s*.*p.  oy 

Crooke  J.  held  accordingly.  Arg.  Bulft.  190.  ^  Godb.  47.  pi.  58.  Mich.  %%  tc  19  Elix.  B.  R. 
the  S.  P.  wjM  in  q^jeiliop,  and  Coke  faid  the  lord  was  not  concluded  by  chis  acceptance;  for  it  is  notat 
the  cafe  45  £.  3.  where  a  Uafe  \*  made  ufw  condition  that  the  lejfet  Jball  not  d%  wfity  and  bt  comnutt 
n»ajtt^  and  then  the  Itffjr  acceftt  the  rent 9  there  he  canaot  enter ;  but  otherwife  it  ii  of  a  copyhold, 
(pr  then  ia  a  tnndUuM  tn  law,  and  here  en  fat  f^  and  a  condition  en  fait  may  fave  the  land  by  an  ac- 
ceptance,  but  a  condittqn  in  law  cani^ot  \  for  by  the  condition  in  law  broken,  the  eftace  of  the  copy- 
bolder  it  merely  void  $  and  the  court  agreed  that  when  fuch  4  forfeiture  is  ^refented,  it  ii  nor  to  iatitle 
the  lord,  but  to  give  him  notice  \  for  the  copyhold  is  in  him  by  the  forftiCiwc  prefeotly,  wichout  any 

D  d  3  [a.  If 
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I-  .^^  m^  [2.  If  a  man  leafisfir  yearly  rendering  rent,  upon  cofidithn  that 
Fol.  476.  ij  fhg  icjjf^  ajfigns  it  without  licence  of  the  leffor,  the  lenfejball  be 
'  ^z^  '  wiW/  and  after  ^hc  lejfee  ajftgns  th?  term  to  B.from  whom  the  kjfor 
ph  6.  Mul-  accepts  rent  after  due,  having  knowledge  of  the  ajfignnient^  yet  this 
<arry  ▼.  cloes  not  make  the  leafe  good,  in  as  much  as  the  leafe,  by  the 
^^"oi^id*  aflignment,  was  abfolutcly  void,  and  not  voidable  only.  M, 
cnwai,  that  1 4  Car,  B.  R.  between  Omulcourt  and  Aires,  adjudged,  per 
if  the  teOee  Curiam,  in  a  writ  of  error  upon  a  judgment  in  Ireland,  upon 
w\^^^fiot  ^  Special  verdifk  there,  and  the  judgment  given  to  the  contrary 
luo.e'thtn     rcvcrfed  .accordingly.    Intratur,  M.   13  Car.  Rot,  332.] 

three  years, 

the  leafe  (which  wis  for  21  years)  fliould  be  voi4|  and  the  Icffor  to  re-enter*     The  kfTte  leafed  fcr  3 

years,  and  fo  froqn  3  yeats  to  3  years,  during  the  term  of  »t  years,  if  he  fo  long  lived*     The  leflbf 

accepted  the  rent  of  the  afli^nee,  and  afterwards  re-enterrd.     Refolved,  that  it  wj|s  a  plain  breach  of 

the  condition,  and  that  the  acceptance  after  could  not  dif|>enfe  the;ejvith,  the  condition  being  that  it 

fliould  bf  void,  apd  that  (o  it  was  abfotucely  determined  \  and  fo  the  judj^oieni  19  Irdind  was  R-* 

verfed* 

Br.  Til'  3,  If  a  parfin  leafesfor  Vtfe^  rendering  rent^  and  dies,  and  the 

cumbent,^    Juccejfor  receives  fealty ^  the  Icafe  is  affirmed;  per  Stone;   and  he 
s.  c/         charged  the  jury  of  it  for  law.     Br.  Acceptance,  pi.  15,  cites 
s.  p.  Br.      J I  E.  3.    Fitzh.  Abbe,  9.  &  Juris  Utrum,  3. 
Acceptance,        .^  ^^^^  j^  :^J.Jg  ^^^um  the  defendant  pleaded  a  leafe  for  life  by 

pi.  26.  cues     _,  ^o  f        yf         /►    >  1    '       'tr  J       .  ^  .      I         •'t  /    • 

s.  s.<*—  R-  «•  predeceffor  y  the  plaintiffs  rendenng  rent,  and  that  th^  plain- 
S.  c.  fited  tiff' had  accepted  the  rent^  and  a  good  plea  by  the  opinion  of  the 
rid  ?K*'  court }  and  it  doc$  not  appear  in  the  book  whether  tlie  leflbr  was 
s  Buiftl  47.  parfon,  vicar,  or  prebendary,  but  it  is  all  one  as  it  feems,  and 
and faid  that  agrccd  With  F.  N.  B.  CO.  Br.  Acceptance,  pi.  15.  cites  11  E.  3. 
in'ce'lft    Fitzl^  Abbe,  9.  &  Juris  Utrum,  3t       "    '    '  ' 

tvi-epn  f  leafe  for  years  and  a  leafe  for  life.  Br.  Leafes,  pi.  19.  cites  24  H.  S.  by  Fitz- James 

Ch.  J.  Englciield  J.  and  feveral  others,  that  a  leafe  for  years  v\  fuch  cafe  i»  void  ;  but  Brooke  fays, 
it  fe^tns,  that  contrails  of  a  leafe  for  life  made  by  parf  jn,  rendering  rent,  and  the  fucceffor  accepts  the 
rent,  this  affiima  the  Ifafe  for  life,  but  contrary  of  a  leafe  for  years ;  for  when  this  is  void  by  death  of 
the  leflbr,  it  cannot  be  perfeAed  by  any  acceptance.— —Br.  N.  C.  pi.  54.  Anno  04  H.  8  'S.  C.  ac- 
cordingly*  S.  P.  as  to  a  leafe  for  years  by  parfon  who  dies.     Br.  Acceptance,  pi.  14*  cites  M. 

t  H.  4*  5  S.  C.  of  a  prebendary^s  leafe.     Ibid,  cite*  r  1  H.  4.'  15.   »'  '       ■  Sv  *  •  as  to  a  leafe 

for  years  by  parfon,  Ticar,  or  prebend ;  but  contra  of  fucb  leafe  by  biib-vp,  abbot,  9cc.  becaufe  it  was 
voidable  only.  3  Rep.  65.  a.  and  fame  cafes  cited  per  Cur.  But  the  reporter  fays,  *  l^ota.  Reader,  it 
^cems  to  me,  that  in  cafe  of  a  Usft  fir  lifi,  if  the  UJJUir  accepts  the  fam:  rent  which  was  demanded,  be 
thereby  affirms  the  leafe  ;  for  he  cannot  receive  it  as  due  upon  any  cjntrad,  as  in  cafe  of  a  l^fe  for 
vears,  but  he  muft  receive  it  as  his  re.)t,  and  then  he  has  a^irmed  the  leafe  to  continue  \  for  when  he 
has  accepted  the  rent,  be  cannot  have  a^ion  of  debt  for  it,  but  his  rcr^dy  then  is  byafllife,  if  be  had 
feiGn,  or  by  diftrefs  ;  and  fo  he  (ays  t%  feems  to  him  in  fjch  cafe,  that  the  acceptance  of  the  rent  will 
bar  him  of  hi«  re-entry, 

Br.  Accept-       jj.  If  the  lord  avows  in  a  court  of  record^  and  the  tenant  difclaims^ 

s!p*^ier^'  ^^  ^^^^  ^^f  ^*^^  ^^^^  of  right  upon  difciaimer;  but  if  he  ac- 
Maritham  cepts  the  rent  after,  he  Ihall  be  concluded  in  a  writ  of  right  upo^^ 
J.  to  which  difciaimer.    Br.  Barre,  pi.  27.  cites  21  H.  6.  24. 

ft  was  not  .    '^  ' \ 

aofwered,  cites  xi  H.  6.  25. 

S.  P.  of  a  6.  Acceptance  ora  rent*  by  fucceffor  cf  prior ^  who  leafed  for 
prior,  and     ygj^rs,  affirms  and  perfe£^s  the  leafe;    contra  wbert  a  parfon  leafes 

(notanab-      /  '  ,      . '^  11.  \      \       r  rr  • 

iwt}  per  for  years,  rendering  rent,  and  dies,  and  the  lucceflor  receives 
Cur.    Br.    thc  rcnt,    Br.  Accepuncc,  pL  9.  cites  37  H.  <S^  3,  4. 

Abbe,  pi.  ..... 

2b.  ciies  37  H»  6.  4*  . 

7.  i« 
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7,  In  waftCi  a  man  leafed  land  at  nuillj  rendering  rent,  and  Botifaiwfc 
died;   the  heir  accepted  the  rent;    this  does  not  make  the  leafc  ,,^th^,-. 
goody   becaufe  acceptance  cannot  make  a  void  leafe  good,  nor  t\<m  not  to 
rpakc  a  leafe  determined  by  a  re-entry^  &c.  to  be  good  j  per  Rowe  ^*^'' 
Serjeant;    quod   non  ^legatur.     Br.  Acceptance,    pi.    7.    cites  Thc*t[^4e* 

\   14  H.  8.     II.  ce;>tsofthi 

*  rtntfir  tbt 

quarter  m  which  the  weft  U  done,  this  (hall  not  bar  his  entry  ;  hut  if  bf  .HCfptt  9^  a  fe.ond  fAymtnt^ 
then  it  is  othtrwtie.     Godb.  47.  pi.  58.  Mich.  zS  &  z.)  Eiiz.  Anom  But  if  the  leafe  be  upon 

coiuiition  that  the  ffiMt  Jbail  not  ceaje  on  wajit  donty  there  no  acceptance  ot  ibc  rent  by  ihe  lc0Ur  can 
'tc  it  good.     Ibid. 


8.  A  man  feifed  in  fee  leafed  for  lo  years ^  and  tool  afeme^  and 
thereof  conveyed  efiate  to  him  and  his  feme  ^  and  to  the  heirs  of  the 
iaron,  and  after  the  haron  and  feme  leafed  to  another  for  20  years^ 
rendering  rent.  The  baroti  diedj  the  feme  accepted  the  rent  during 
the  10  years f  and  by  this  the  2d  leafe  for  20  years  is  not  affirmed  j 
but  after  the  lo  years  ended  (he  may  enter ;  for  acceptance  before 
the  leafe  commenced  cannot  make  it  perfect,  Br.  Acceptance,  pi.  1 8. 
cites  I  £.  6. 

9*  A  leafe  for  years  was  made  for  ten  years  rendering  rent  upon  Mo.  4^6. 
condition  of  re-entry,  if  the  leffee^    Is^c*  granted  or  affigned   the  Harvey  r, 
fame  or  any  part  thereof  %mthout  affent  of  ihe  leffor^  &:c.     The  OfwoldS.C 
leffee  granted  part  of  term  without  his  affenty  and  afterwards  the  •cco'dingly  5 
leflbr  accepted  all  the  rent  from  the  Icflce,  but  did  not  then  know  had  notice 
that  the  condition  was  broken ;    and  adjudged  on  demurrer  for  theaccept^ 
the  plaintiff,  that  the  condition  being  collnteral,  the  acceptance  J"^'»  " 
of  the  rent  (liould  not  make  the  re-entry  void ;  for  notice  in  this  be  m  bar, 
cafe  is  material.     3  Rep.  64.  a.  Trin.  38  £liz.  B.  R.  Pennant!s  though  tKe 

cafe.  conditkm 

wac  coUate- 
rat;  per  Gawdy  and  Popham.  iCro.  E.  5^3.  pi.  4*  Pafch.  ^9^112.  S.C  and  Clench  and 
Pop  ham  being  only  in  court.  Clench  held  the  entry  not  con^eabie,  but  Popham  e  contra ;  but  Popham 
faid,  that  \f  th<  cend'ti  n  be  of  ju.h  a  Kature  that  the  ferf^rnijnce  or  tf^n-fierfarmanee  tberfcf  het  in  tht 
eonufante  as  ^velt  of  the  UJftr  a\  of  the  Iffti,  it  ii  cthetwije  ;  ct  adj'>rnacur.  — —  Ibtd.  572.  pi.  xi, 
Trin.  39  Elix.  S.  C.  adjudged  for  the  plaintiff*  by  Fenner,  Gawdy,  and  Popham ;  but  Fenner  faid, 
^fhe  leffor  had  aa^etred  rent  fr  Km  ihe  afitntff  thut  noon  id  have  affirmed  the  (e^fe^  for  thereby  he  took  no- 
tice ot  the  alienation.  S.  C.  :ited  Mo.  416.  in  pi.  ^94. S.  C   cited  by  the  name  of 

Uarvey  V.  Tanner,  a  And.  90    in  pi.  54.  But  Godb.  47*  pi.  $S.  Mich.  2S  icz^  E!is.  B.  R. 

i^was  faid  [per  Cur.  as  it  feems]  that  a  man  made  a  leafe  for  ytars  upon  condition  thac  he  ihould 
not  afljgn  over  his  IcaTe,  and  it  was  rcfcrvinit  rent;  and  after  he  did  jAiga,  and  chen  the  lelTir  accepted 

the  rent,  there  he  ihall  not  enter  for  the  condition  broken. Where  the  irffor  accented  rent  iy  the 

hands  ef  the  cxerntnx  of  the  ajf^n't-,  ail  the  court  hcM  (hat  this  acceptance  fhaU  bar  him  of  bis  entry; 
for  it  being  accepted  by  his  own  hands,  it  (hall  be  inrrnded  t^at  he  had  notice  ihe  was  to  pay  it,  and  the 
a/Ieeation  hy  the  exeeutrix  byway  of  J.icni  is  fuflicienc ;  and  if  the  leflbr  had  no  notice,  the  leflbr 
ought  to  fliew  it  on  hi«  pare ;  and  judgment  accordingly      Cro.  J.  39S.  pi.  4.  Pafch.  *  14  Jac.  B.R« 

Whitchcot  V.  Fox. Roll.  Rep   70.  pi.  12.    Mich.    i4  Jac.    Hitchcock  v.  Fox,  S.C.   C 'ka 

thought ^f^jri  not  to  be  iflbable,  and  therefore  not  well  alleged,  bot  perhaps  the  other  had  coofcflTcd  it* 
and  fo  made  the  plea  good  ;  adjomatur.-  Ibid.  390.  pi.  xo.  Trin.   14  Jac.  faid  by  the  counffl 

Arg.  that  this  was  in  a  manner  over-ruled  by  the  court  at  a  day  bctore,  thatfciens  was  good,  and  there- 
fore hedid  not  rely  upon  it.         ■    2  Bulfl.  290.  S.  C.  adjud^. 

•  [  3<S3  ] 

10.  But  per  Cur.  there  is  a  difference  between  a  leafe  for  life 
and  for  years  s  for  in  the  firll  cale,  if  the  conclufion  of  a  condi- 
tioned annexed  to  the  rent  (or  the  collateral  aft)  be,  that  then 
the  leafe  (hall  be  void,  there,  (becaufe  the  eftate  of  freehold  being 
created  by  livery  cannot  be  determined  before  entry,)  the  accept* 
ance  of  rent  due  at  a  day  after  (liall  bar  the  leflbr  of  his  entry  ^ 

D  d  4  ior 
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for  this  voidable  leafc  may  well  be  affirmed  by  acccptancJC  of  th^ 
rent.  3  Rep.  64,  b.  65.  a.  Trin.  38  Eliz.  B.  R.  in  Pennant'3 
cafe, 
s  An^J-  4»«  1 1.  A  Icafe  for  years  of  a  mefluage  and  20  acres  of  l^nd^  witl^ 
tiio*  od^ei^'  a  provifi  that  the  lejfee pmld  not  parcel  oJi  any  of  the  lands  frot^ 
held  che  en.  the  houfe.  Afterwards  the  lefTee  demifcd  the  houfc  and  10  acres 
tiy  was  (one  for  a  year,  and  at  the  next  rent-day  the  lefTee  accepted  the  rent^ 
mined  ^"ut  ^^^  ^^  ^^^^  entered  fir  the  condltkn  brohen.  It  was  held  by  An-^ 
one  was  of  a  dcrfon  and  Beaumont,  contrary  to  Walmfley  J,  that  the  zcm 
contrary  ceptance  of  the  rent  had  barred  the  leflbr's  entry,  for  thereby  he 
?Ajrid!  90. '  ^^^  flicwn  his  election  to  continue  the  leafc  and  to  waive  the 
pi.  S4-  s.c.  entry.     Mo.  425^  pU  594*  Hill.  28  Eli?.  Marfii  v»  Curteis, 

fayty  that 

three  judges  hold  that  this  acceptance  (hould  not  hinder,  but  that  he  might  enter  and  avoid  the  leafe  ; 

for  it  might  be  thak  the  leflfor  had  no  notice  of  the  breach  of  the  condition,  tnd  if  fo  it  would  be  hard 

to  conclude  him,  and  by  fuch  means  any  man  might  be  defrauded  of  the  benefit  of  his  condition. 

Cro.  E.  528.  pi.  57.  S.C.  that  Anderfitn  and  Beaumont  held  the  acceptance  ihould^btf  him  of  hit 
entry,  for  he  accepted  it  as  rent  due  to  him  by  the  leafe,  which  cannot  be  if  the  eftace  be  undone  by  ao. 
a6t  precedent,  b\it  Waimiley  J.  contra  ;   it  was  afierwatds  adjudged  for  the  plaint) fF  (ilje  leflbr)*>- 

Brownl.  78.  S.C. 3  Rrp.  65.  a.  cites  S.  C.  as  adjudged  by  Anderfoo  Ch.  J.  and  Walmfley  T. 

•nd  ^11  the  court,  that  though  the  leflbr  accepted  the  rent  of  the  lefTee,  yet  as  be  had  no  notxcd  of  ue 

•iiignment  the  accepta&ce  (hould  not  conclude  h'm  of  his  entry. Noy,  7.  S.C.  and  the  entry  adr 

judged  lawful  ;  and  that  the  acceptance  does  not  take  it  away }  for  the  condition  is  for  a  collateral 
thing  ;  but  othprwife  it  is  of  a  condition  to  re-«nter  for  non-payment  of  rent^  according  to  Pexmaof  a 
cafe  in  Coke's  Reports. 

Mo.  600,  J  2,  Debt  againft  an  admintfirator  for  rent,  who  pleaded,  that 

S  C  'd        before  it  incurred  he  had  ajjigncd  the  term  to  a  Jiranger^  and  of 
jpdged  by  all  ivhom  the  lejfor  had  accepted  retity  knowing  of  the  ajfignment ;     i^ 
thejuftiocf,    was  held  clearly,  that  by  the  acceptance  the  adrr^iniftrator  wa^ 
pontiff        "°^  chargeable  afterwards.     Cro.  E.  715,  pi.  39.  Mich.  41  and 
^hail  be  bar-  42  Eliz.  B.  R.  Marrow  v.  Turpin. 

tfd.  ■ 

%  Andk  13  3.  pi.  79.  S.  C.  adjudged  that  the  adion  does  not  lia. 3  Rep.  24.  a*  b.  S.  C.  cited  at 

|djudged  accordingly. 

13.  If  one  enters  into  tfty  land  and  claims  for  20  years  j  though  hQ 
Is  a  dlfleifor  and  cannot  qualify  his  own  wrong,  yet  the  dijfeife^ 
may  admit  him  to  he  tenant  fir  years  if  he  accepts  the  rent  or  brings 
tjuajle^  as  Garret  faid,  14  H.  4,  But  has  only  for  years  in  refped 
of  his  claim  5  but  by  accepting  the  rent,  or  bringing  the  adlioi^ 
of  wafte,  he  is  concluded;  per  YclvertOQ.  Qodb.  384,  3851 
pi.  472.  Pafch,  3  Car.  B^  R, 


C  3^^  3   {P)     Wbaf  fliall  be  ^ftifftcient  Acceptance  to  make  a 

Confirmation. 
[And   by  whom.     Succeflbr,  &c.] 

Cro.  G.  95,  [ly  T  F  a  hifhop  leafes  for  life  certain  land  parcel  of  the  manor  of 

'  ted\  ^i  ^'  '^^'^^"g  Ttntj  and  dies^  and  another  hi/bop  is  made,  and 

judaed  in  '  thc  bailif  of  the  manor  comes  to  liim,  andfhews  him  in  a  general 

CB.  and  manner^  that  there  are  certain  rents  ofthefatd  manor  arrear ;   upoi\ 

SlT^cow  ^'J^ich  the  bifl^op  commands  him  to  receive  the  faid  rents,  and  he  re- 
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Ceive$  them  accordingly,  and  amongft  them  receives  the  faid  rent  oftherecort 
refervcd  upon  the  faid  leofe^  and  after  delivers  over  all  the  fold  rents  ^""ij*^®"^^' 
to  the  iyhopy  without  giving  him  notice  of  the  f aid  leaf e.     This  is  a  whereby  he 
fconfirmatioa  of  the  faid  leafc ;    for  the  bifliop  of  himfelf  ought  faw  that 
to  take  notice  qf  the  leafes  made  by  his  predeceflbr.   Hill.   5  Jac.  ^!^^^^ 
between  Wheeler  and  Danby,  per  Curiam,   adjudged.]  upon  the 

vcrdift  for 
^he  defrndant ;  but  be  makes  a  cpjsre,  whether  it  was  for  this  caufe  alleged,  or  for  that  the  plaintiff*! 
l-.afe,  by  which  he  djimed  from  the  bi&opy  and  whereupon  he  brought  ejectmeot,  was  not  warranted 
Vl  tiie  Hatate  of  Bits. 

2.  If  lands  are  given  to  baron  and  feme  and  the  heirs  of  the  body 
pftht  baron^  and  the  baron  leafes  for  forty  yearSy  and  dies,  and  the 
Ijfue  in  tall  accepts  the  rent  In  the  life  of  the  feme ^  &c.  This  is  no 
coniirmation  fo  as  to  bind  the  ifTue  after  the  death  of  the  feme ; 
for  at  the  time  of  the  acceptance  no  rent  was  in  efle,  or  due  to 
him.  3  Co.  64.  b.  per  Curiam,  Trin.  38  Eliz.  B.  R.  cites  Br, 
Acceptance  [pi.  13.],  32  H.  8.  ' 

3.  A  blfbop  made  a  leafe  for  years  to  H.  and  G*  which  was  not 
confirmedy  and  afterwards  he  made  another  leafe  to  G,  which  was 
cotifirmed  by  the  dean  and  chapter,  and  died ;  it  was  held  by  feve- 
ral,  that  the  firft  leafe  was  void,  and  yet  they  agreed  the  abbot 
or  biihop,  or  fuch  as  have  eftate  of  inheritance,  may  make  leafe 
for  years  rendering  rent,  and  by  their  death  the  leafe  is  only 
voidable  at  the  pleafure  of  the  fuccejforsy  for  if  they  accept  the 
rent  the  leafe  is  good ;  but#that  here  the  power  of  the  fucceflbr, 
to  make  the  firfl  leafe  good  by  acceptance  of  the  rent,  is  re- 
trained by  the  leafe  made  by  the  predeceiTor  and  the  chapter. 
The  cafe  was  moved  in  Bank.  And  the  juiUces  doubted ;  for 
fome  faid,  that  thp  leafe  was  furrendered  for  the  moiety,  and 
remained  only  fo^r  the  refidue  \  but  the  reporter  fays,  quaere  le- 
gem bene,  for  the  parties  fubmitted  it  to  an  arbitrement.  D.  46. 
a.  b.  Mich.   32  H.  8.     Herrcyong  v.  Goddard. 

4.  G.  leafed  for  years  rendering  rent,  with  claufe  of  re-entry ;  Cw-  E.  ^. 
the  rent  due  at  Lady^day  was  behind,  being  demanded  at  the  //^^, which  ^ '  ^jj  ^'*'' 
rent  the  lefjor  afterwards  accepted^  and  then  entered  for  the  condition  B.  &.  the 
broken,  and  his  entry  holden  lawful ;  for  the  rent  was  due  before  s.  c.  tha( 
the  condition  broken ;    but  if  the  leflbr  accepts  the  next  quarterns  |^**the^dc- 
renty  then  he  hath  loft  the  benefit  of  re-entry ;  for  thereby  he  ad-  mand  the 
pits  the  leflce  to  be  his  tenant.     And  if  the  leffor  dlfralns  {ox  *««<"•  receiv, 
rent  due  at  the  faid  feaft  of  Annunciation  after  the  forfeiture,  he  ^^Im^ 
cannot  afterwards  re-enter  for  the  faid  forfeiture;  for  by  his  diftrcfs  the  leiice  an 
he  hath  affirmed  the  poiTeflion  of  the  leflee  \  fo  if  he  makes  an  ac-  acquittance' 
quittance  for  the  rent  as  a  renty  contrary  if  the  acquittance  be  but  for  of  his^far-"* 
in  fum  of  money,  and  not  exprefsly  for  the  rent,  all  which  tota  Cu-  mu  \  and  it 
xia  conceffit.     Le.  202.  pi.  348.  1 8  Eliz.  B.  R.  Greene's  cafe.       ^m  clearly 

*      •'^  refolvedy 

that  the  bate  receipt  of  the  rent  after  the  day  was  no  bar,  for  it  was  a  doty  to  him  ;  but  a  diOrcfs  for 
the  ftnc;  or  a  receipt  of  the  rent  doe  at  another  day,  was  a  bar,  for  thofe  ads  do  *  afBrm  the  leHee  to 
)iave  lawful  poOeHion  \  io  \i  he  maketh  him  an  acquittance  with  a  recital  that  he  is  his  tenant,  and  in 
this  cafe  by  calling  him  his  farmer,  this  is  a  full  declaration  of  his  meailing  to  continue  him  hii  tenant} 
and  it  v^  adjudged,  that  the  entry  was  not  lawful. 

5.  Acceptance 


565  Confirmation. 

Br.  Accept-       ^.  Acceptance  of  rent  on  a  void  leafe  (hall  not  bind  the  fttc<^eflbr 

Stwi^Aff!  ^^^'^^  ^^  '^^^^  ^s  ^^^^  ^'^  the  JiatutCj  \>\xt  otbermfi  at  common  law* 
9.  s.  H.  but  Cro.  J.  173.  pi.  14.  Trin*  5  Jac*  B.  R.  Bickman  v.  Garth* 

ecoatn 

upon  a  Uafe  Toidakk. S.  P.  by  Bridgmin  Cb.  J.  Cart.  |6.  Mich.  i6  Car.  x.  C.  B«  ia  the  Dctt 

«od  Chapter  of  Wcftminfter**  caie« 

S»  P.  Br.  (J,  Bargain  and  falc  by  hzron  and  feme  of  the  wife's  land  rcfcrv- 

t^^^V.  5nR  a  rent ;  if  after  the  death  of  the  baron  tht  feme  accepts  the  rent^ 

SI  H.  7. 38.  It  Will  bar  her  of  her  entry ;  agreed  by  counfeL     Roll.  Rep.  154. 

S^iftetfsrt  Pafch.  13  Jac.  B.  R. 

hi  tail  kales  ^  "^ 

hj  hoA  aod  dies,  and  the  ijfui  jatail  aiccfts  the  retrr,  the  leafe  is  aflUncd  f9od« 


^  (E)     What  (hall  be  ^  Lta/e  or  Grant  conjirmablc. 
[And  Wi&tf/  (hall  be  a  fufficitnt  Confirmation  in  refped^ 
of  the  Perfons  making  it.     Things  Spiritual.] 

Theparfon,  [|.  CT^  male  a parfonage  chargeable^  three  things  are  neceflary^ 

MtlJ^^Md*  ^*^-  ^^^^  ^^^  charge  be  made  hj  the  parfom^  patron^  and 

ordinary,        ordinary.      J4H.4.lB.b.3 
cannot  bind 

hic  fuccciTor.    fir.  Dean  and  Chapter,  9tc,  pi.  6.  cites  S.-C. If  parfon  letfes  for  yeirs,  or  chai;^* 

the  cbttfch,  and  the  patron  or  ordinary  confirms  it,  this  Audi  bind  the  fucccflbr.  Br.  Leafc9y  pL  64. 
citct  }3  H.  8. 

Br.  Dean  [2.  ^As'\  If  Upon  a  fait  for  tithes  by  a  parfon,  which  he  elaimt 

jSf.^.*6r''  ^y  prefcription,  the  parties  fubmit  thcmfcivcs  to  the  award  of  the 
•citA  S*.  C.  commijfary^  who  awards^  that  the  defendant  ihall  pay  an  annuity  to 
hut  neither  the  parfon  for  the  tithes,  which  award  is  confirmed  by  the  ordinary'^ 
STyw"**'  ^^^  ^^^  h  ^*^  patron  i  this  Ihall  not  bind  ihe  fucceifor.     14  H.  4. 

book,  takes    l8.b.] 

notice  of 

any  confirination  by  the  ordioaryy  or  any  other;  and  there  it  is  held,  that  acbitremedt  cannot  give 

fiiokteaemeat  without  deed. 

BprCon*  fj.  If  z  parfon  grants  an  annuity  infce,  though  this  is  determi* 

»I.T?!.^ches  ^^^^^  ^J  ^^^  death,  yet  if  the  patron  and  ordinary  confirm  it^  it  ihall 
;s.c.  that  it  bind  perpetually.  *  26  AK.  38.  per  Norton,  16  E.  3.  24. 
U  good  dur-  admitted.] 

ing  the  time  "* 

rimited  by  the  parfon,  if  the  patron  and  ordinary  coniirna  it.—— Br.  Grants,  pi.  73.  cites  S.  C.  and 

S.  P.  by  Norton. 

4.  Confirmation  of  a  rent  orfeigniory  is  not  good,  but  in  refped 
of  a  former  eftate  or  deed ;  and  therefore  if  the  firfi  deed  be  loji^  or 
te  htfore  time  cf  memory^  the  confirmation  is  not  good  \  per  Hull 
&  Skrene,  &  non  negatur.  Br.  Confirmation,  pi.  24.  cites  la 
H.  4.  23. 

5.  If  a  bi/hop  grants  fee  to  thefie^vardfor  term  of  life ^  or  leafes  land 
for  term  of  life,  and  dicr^  and  mtfitcrejor  confirms  it^  this  is  good; 

♦     for  the  leafc  was  not  void,  but  voidable ;  per  Danby  Ch.  J.  but 
per  Moyle  and  Choke  J.  it  is  void  by  the  death  of  the  bifhop,  le& 

for, 
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fer,  quod  contrarium  eft,  as  it  fcems;  for  bifliop,  dean,  and  ^ 

prebend  have  fee ;  but  contra  of  a  parfon,  for  there  the  fee  is  in 
abeyance.     Br.  Confirmation,  pi.  17,  cites  5  £•  4.  105.  * 

6.  A  parfon  makes  a  leafe  for  years,  or  grants  a  rent-charge  to  Ibid.  Mat^j. 
begin  after  hu  death.  The  patron  and  ordinary  confirmed  it.  It  J^J,**"gJ^^ 
feems  good  to  bind  the  fuccefibr,  becaufe  it  is  granted  and  charged  and  affirmed 
immediately^  although  it  take  not  eStOt  in  the  life  of  the  grantor  ;  for  good  u«r 
but  Mountague  doubted  of  the  cafe.  D.  6^.  pi.  30.  Pafch.  5  E.  6.  ^/^jJ^J^t^J^^ 

Anon.  other  juf. 

ticca  in  m 
nisoer  affinaed  it,  44£tia.  B.  R* 

7.  In  trefpafs,  the  defendant  pleaded  in  bar,  tliat  the  plaintiff 
vfitbin  agi  made  a  feoffment  in  fee  of  the  lands  to  the  father  of  the 
defendant  rendering  rent,  and  that  afterwards  the  platntifFconfirm*- 
ed  the  premifes  to  the  defendant's  father,  habendum  to  him  and 
his  heirs,  and  that  his  faid  father  died  feifed,  and  the  lands  de-> 
fcended  to  him  as  fon  and  heir,  but  judgment  for  the  plaintiff;  for 
it  was  noi  averred  infaB  that  his  father  Rvas  feifed  in  fee  at  the  time 
of  the  confirmation^  and  if  he  was  not  then  the  confirmation  is 
void,  and  in  this  cafe  the  land  could  not  pafs  by  the  confir- 
mation, unlefs  it  enured  upon  a  privity  by  way  of  enlargement 
of  eftate.  D.  108.  b.  109.  a.  b.  Mich,  i  &  2  P.  &  M.  Rug- 
way  V.  Wolcott. 

8.  A  ii/bop  made  a  leafe  for  years,  which  was  confirmed  by  the  dean  S*  C-  cited 
and  chapter^  and  afterwards  he  let  the  fame  land  to  another  for  20  ^      '  ^    . 
years f  to  commence  after  the  firfl  20  years ^  and  then,  before  any  con^ 
firmation  efity  he  lit  the  fame  lands  to  a  third  perfonfor  60  years  ^  to 

commence  immediately.  The  lafi  leafe  was  firfi  confirmed^  and 
after  the  leafe  in  reverfion  was  confirmed  alfo.  Reibived  by  3 
ju dices,  contra  Browne,  that  that  leafe  was  good,  and  the  con- 
firmation good,  notwithflanding  the  laft  leafe  was  firft  confirmed, 
for  the  leafe  is  not  to  have  any  intereft  by  the  confirmation,  but 
only  to  make  it  perdurable  and  eSe£tual.  Mo.  66.  pi.  iBo.  Trin. 
6  £liz.  Anon. 

9.  A.  B,  and  C  were  leffees  at  wilL     A.  died.     Afterwards  the  ibid.  « 
leffor^  reciting  A.*s  death  and  the  former  leafe,  and  that  B.  and  C.  9"*re  is 
had  furrendercd  the  leafe,  granted  them  a  new  efiate^  habendum  eis  \^^^ 
{5*  hdtredibus  fuis^  but  there  was  no  warrant  of  attorney  to  make  livery,  nancy  at 
The  court  were  of  opinion,  that  the  eftate  at  will  was  determined,  ^'^  ^**  "^t 
fo  that  the  fecond  grant  could  not  enure  as  a  confirmation  to  b^th^  d«Ieh 

E've  a  fee-fimple  to  B.  and  C.  as  it  might  have  done  if  they  had  of  a.  one  of 
ven  tenants  at  will.    D.  269.  b.  pi.  20.  HilL  xo  £liz.  theiefleet*, 

^  becaufe  no- 

thing fonr!vts  by  hii  death* 

10.  The  grant  of  an  annuity  made  by  a  prebendary  before  his  inflate 
lation  and  indudion  is  void  to  charge  the  prebend;  by  the  opinion 
of  all  the  juftices.  PI.  C.  429.  b.  Trin.  20  £liz.  Hare  v. 
Bicklcy. 
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(F)     Who  fliall  be  2ifufficient  Per/on  to  make  a  Con^ 

firmation. 

[Or,  what  fhall  be  a  Leafe  or  Grant  confirmable  in 

refpedl  of  the  Leffor  or  Grantor.] 

€10.^.775.  [x.  IV  z  layman  he prefented^  inftltutedy  and  indufled  to  TihcnttiCtf 
pl.  5.  Cof-  X  ^jjjI  tefore  thejiatute  of  the  13  £//2.  makes  a  leafe  for  years  of 

Winder  ^^^  ^heneficCy  which  is  confirmed  by  the  patroh  and  ordinary ^  and  after 

5.  c.  »c-  the  incumbent  is  deprived^  hecaufe  he  ^uas  a  mere  lay  perfm,  yet  the 
cordingjy  by  jgjjf^  jg  good ;  for  he  was  parfon  defaSio  for  the  time,  and  fo  the 
FenneT*  but  ^^^^^  "^^  ^^^^»  ^^^  therefore  well  enough  confirmed.  Trin.  42 
Cawdy  e  Eliz.  B.  R.  between  Custor  and  Windate  adjudged,  which 
contra,  and  intratur  Pafch.  42  Eliz.  Rot.  127.] 

they  rcfolv-  ^  '  -• 

cd  to  have  It  adjudged  accordingly,  Gav^dy  aflenttng,  and  Clench  abfente;  bat  for  other  defefii  the 

judgment  was  (U>ed. Mo.  606.  pl.  836.  Coftard  ▼.  Wingate,  S.  C.  agreed,  that  a  paribv 

being  a  lay-mai)  ou^bt  to  be  deprived^  or  otberwife  all  liis  a^s  ihaU  be  good  as  lawful  parfoa  tlU  4c^ 
privatioa. 

•[367] 

Br.  Non  eft  [2.  If  a  parfon  makes  a  leafe  or  grant,  or  fuch  like,  and  this  is 
^.\iteToH*  confirmed  by  the  patron  and  ordinary j  and  :ihcr, the 'p:ir{on' is  deprived 
^  _^_  for  a  pre-contraEiy  (this  was  when  priefts  could  not  marry,)  yet  the 
-^  Foi.  477.  f  grant  (hall  be  good.  9  H.  6.  33.  b.  for  he  was  a  lamul  parfoa 
*-  ~T~  — '  at  the  confirmation.] 

6.  32.  where 

It  was  held,  that  the  grant  of  fuch  a  parfon  or  abbot  ihall  bind,  becavfe  he  wts  abbot  or  parfon  In  pof. 
liefllon.    [But  mentions  nothing  c f  the  confirmation,  which  feems  admitted.]  Br.  Abbot,  pl*  19* 

cites  S.  C.  that  the  grant  of  fuch  is  good.  Biihops^not  confecrated  are  not  biflu>p«,  and  therefore 

a  kafis  for  years  by  (uch,  and  confirmed  by  the  dean  and  chapter,  ffiall  not  bind  the  fucceffor,  becaufe 
they  never  weie  b'^fliops  ;  but  e  contra  of  bifliops  deprived,  who  were  biittopt  de  fado  at  tbe  time  of  the 
leafe  and  confirmation  made.    Note  the  dlverfity.    Br.  Leafcs,  pl.  6S.  cites  %  M.  i.  Br*  N.  C« 

a  M.  pU  463.  S.  C. 

Br.  Non  eft  [3.  If  the  church  be  ftdl  of  a  parfon,  and  after  another  is  mai^ 
^  ciw  Q^ '  P'^d^"*  ^"^  induEled  by  the  ordinary,  and  he  makes  a  grant j  which  is 
H.  6.  3a.  confirmed  by  the  patron  and  ordinary^  yet  the  grant  is  void,  becaufe 
S.  C.  that    he  ^as  not  parfon  at  the  time  of  the  grant.  9  H.  6.  34.] 

the  grant  of 
fich  is  not  good. 

•t  Br.  1^^.  If  a  church  be  void^  and  one  enters  and  occupies  of  Ms  own 

Faftum  nvrongy  without  any  prefentation  or  inftitution,  and  occupies  it  as 
pl.  3.  cites    parfoHy  and  makes  a  grant,  which  is  confirmed  by  the  patron  and 

9  H.  6.  3s.  ordinary,  yet  this  is  void,  becaufe  the  grantor  was  not  parfon. 
the  grant  of  1 9  ^'  ^'  34'  Curia.  One  cannot  be  parfon  without  a  prefentation 
fuch  is  not    or  collation,     §  10  H.  6.  1 1.] 

good. 

§  Br.  Dean  and  Chapter,  pl.  23.  cites  S.  C.  that  by  his  entry  be  cannot  be  virar ;  hot  e  oontra  by 
prefentation  and  indu&ion,  and  that  the  perfon  of  the  vicar  is  charged.— —Fitxh.  Brief,  pU  65.  citei 

10  H.  6.  10.  S.  C. 

5.  Where  the  bifbop  defaElo  made  a  leafe^  which  was  confirmed  by 

the  dean  and  chapter^  and  after  tbe  bi/hop  de  jure  died  in  tbe  life  of  the 

12  bifbop 


(Eonficmatiott.  367 

it/hep  de  faFlo.  It  was  refolved,  tliat  be  net  being  lawful  biHiopi 
and  this  leafe  being  to  charge  the  poileflions  of  the  biflioprick,  it 
is  voidy  although  ^il  judicial  aBs^  as  admiHicns,  inflitutions^  cer« 
tiiicateSy  &c.  fhall  be  good  ;.  but  not  fuch  voluntary  a£ls  as  tend 
to  the  depauperation  of  the  fucceflbr,  and  fo  alHrmcd  a  judgment 
giveninB.R.  in  Ireland.  Cro.J.  552.554.  pi.  15.  Mich.  17  Jac 
B.  R.     Rouan  Obrian  &  al'  v.  Knivan. 

6-  A  parfon  made  a  leafe  of  his  reO-OTyfor  60  yearsy  which  was 
cojifirmed  by  the  fucceeding  bijbop^  and  the  fucceeding  patron^  neither  of 
them  being  bifhop  or  patron  at  the  time  when  the  Icafe  was  made, 
yet  adjudged  per  tot.  Cur.  that  it  was  good.  Cro.  C.  38.  pl.  3. 
Trin.   2  Car.  C.  B.  Banifter's  cafe. 

« 

(G)     In  what  Cafes  the  Confirmation  of  the  Patron  [  3^8  ] 

and  Ordinary  is  neccjfary. 


[ 


I.  TF  a  prior  and  a  parfofty  upon  a  debate  of  the  patronage  of  the 
^  parfona^e,  fubmit  themfelves  to  the  ordinary^  ivho  ordains, 
that  the  prior Jbatt give  to  the  par/on  certain  tithes^  and  tie  par/on  grants 
to  the  prior  an  annuity y  nsjith  the  ajfent  of  the  ordinary y  and  after  the 
parfon  dies,  and  the  fucceffor  takes  the  tithes,  he  may  be  charged 
with  the  annuity,  though  the  patron  never  confirmed  it ;  fdr  in  as 
much  as  he  is  feifed  of  the  tithesj  he  hath  quid  pro  quo.  i6£d. 
3.  a4.  adjudged.] 

2.  If  z  parfon  charges  ^vtth  leave  of  the  patron  and  ordinary,  this  is  For  In  tt>e 
not  good  after  the  death  of  the  parfon  5  for  there  ought  to  have  g  "^^^^S^ 
been  a  confirmation  of  the  patron  and  ordinary ;  per  Hill,  but  ^j-  hf^dm 
Rickhill  contra,  by  which  Rickhiil  awarded  the  party  to  anfwer  to  granted  the 
fuch  grant  made  by  the  parfon  with  leave  of  the  patron  and  ordi-  ^7^^f^S, 
nary}  but  Brooke  makes  a  quaere  of  this  award.     Br.  Coniirma*  to  Aidrtd 
tion,  pl.  30.  cites  7  H.  4.  15,  16.  ^>^- 

tfftnt  cf  the  decn  aTid  cbapter^  and  died,  by  which  the  {rmtee  loft  bis  ofiice,  as  It  is  fiid,  bccaufe  th^ 
cean  and  chapter  had  not  confirmed  it  j  quod  nou  $  and  yet  per  Littletonj  in  the  end  of  the  chapter  of 
Difcontinuaocey  a  parfon  may  charge  by  iflTent  of  the  patron  and  ordinary  ;  for  the  writ  of  entry  vpoa 
fuch  difconti nuance  is  hr'uf  de  entrejine  ajfenjm  eafntuli^  »r  fine  aflenfu  comfrgtrum  &fjrcritfHf  but  thofe 
feem  Cu  be  all  in  one  and  the  fanw  corporation,  but  more  was  in  the  grant  of  the  biuop  of  London,  at 
mtfnofmcr,  Sec,  for  die  faid  Aldred  Fitc-Jamcs  was  named  Etheldredus,  where  It  ihould  be  Aldredoi^ 
and  fo  was  mifnamed,  and  alfo  the  deed  was,  quod  (Igillum  noftrum  appofuimus,  wh^ch  may  be  re- 
ferred Co  the  biihop  only,  and  not  to  the  bi/hop,  dean,  and  chapter ;  and  therefore  by  fcveraJ,  at  tbia 
day,  the  grant  was  avoided  for  thofe  caufes,  and  not  for  the  other  caufe,  and  fo  e  grant  iviib  ajfent  ftf 
the  dean  and  cbafter  with  all  ferf%6l\t,ni  ii  g«ad»  Br.  Confirmation^  pl.  jo.  cites  7  H.  4*  15,  i£ 
»— -5.  C.  cited  Lane,  3^. 

3.  If  parfon  or  vicar  males  a  leafe  for  3  lives,  or  21  years y  of 
lands  aca(ftomably  letten,  referving  the  accuflomed  rent,  it  mull  be 
alfo  confirmed  by  the  patron  and  ordinary,  becaufe  it  is  excepted 
out  of  the  32  H.  8.  and  not  reftrained  by  the  flat.  13  £liz.    Co. 
Litt*  44.  b. 

4.  There  is  a  diverft^  between  2,  file  corporation,  as  parfon,  pre--^ 
tendary,  vicar,  and  the  like,  that  have  not  the  abfolutefee  in  them,  for 
to  their  grants  the  patron  muft  give  his  confent.  But  if  there  be  a 
corporation  aggregate  of  many,  as  dean  and  chapter,  mafter,  fellows, 
and  fcholars  of  a  college^  abbot^  or  prior  and  coventj  and  the  like, 


36S  Conffrmatiohi 

9raHyfokc9rpofutkn  that  has  the  ahjolutefee^  as  a  bifliop  with  oAh* 
fcnt  at  the  dean  and  chapter,  they  may  by  the  common  law  make 
any  grant  of  or  out  of  their  pofleflions,  without  their  founder  or 
patron,  albeit  the  abbot  or  prior,  &c-  were  prefentable ;  and  fo  i^ 
18  of  a  bifliop,  becaufe  the  whole  eftate  and  right  of  the  land  was 
in  them,  and  they  may  refpeftiyely  maintain  a  writ  of  right. 
Co.  Litt.  300.  b. 


C  3^9  3     (H)     By  the  Bean  and  Chapter  [or  others]  of  the 

Grant  of  the  Bifhop. 

[i.   D  Y  thtfeodallawy  the  bifliop  non  potcft  dare  in  feodum,  a 
-^  thing  that  had  ufed  to  be  given  in  feodum,  without  the 
aflent  of  the  chapter.     Antonii  Contii  methodus,  52.    It  is  there 
faid  tliat  this  is  a  great  queftion.] 

[a.  By  the  law  of  Scoilandy  epifcopi  nee  abbates  poiTunt  de  ter- 
ris  fuis  aliquam  partem  donare  ad  remanentiam  fine  aflenfu  &  con-^ 
firmatione  domini  regis  quia^eorum  baronix  funt  de  eleemofyna 
domini  regis,  &  anteceflbrum  fuorum.  Skene  Regiam  Majefta- 
tem,  48.  1,2.] 

[3.  A  grant  by  the  HJbop  of  Meath  in.  Ireland  by  the  affent  of  his 

clergy y  he  not  having  any  dean  and  chapter ^  is  a  good  grant  without 

other  confirmation.     Davies's  cafe  of  Proxies,  i.  admitted.] 

Co»  Lite.  [4.  If  a  bijhop  hath  two  chapters  which  ufed  to  confirm  grants  made 

301.  ».  in    jjy  j^jj^^  ^  ^g  bifliop  of  Coventry  and  Litchfield  had,  the  prior 

S.  p. 1     and  convent  of  Coventry^  and  the  dean  and  chapter  of  Litchfield^  and 

*  S.C.  cit-  a  grant  of  the  bifliop  is  confirmed  by  the  prior  and  convent  only, 

confirmation  to 
»34.  in  pi.    bind  the  fucceflbr.    Temp.  *  R.  2.  fol.  104.  D.  n  El.  282.  27. 


Ar^^ful!"'  ^^^  ^"^  ^y  ^  ^^^^  ^"^  chapter,  this  is  no  good  coi 
»34.'  in  pi.  bind  the  fucceflbr.  Temp.  *  R.  2.  fol.  104.  D.  n 
3*7*  for       Statham.  Aff.  co  Ed.  3.  but  it  is  not  in  the  book  in  print.] 

both  are  hot  :>  o  r         j 

one  chapter 

tn  refpe^t  of  tbe  biibop  ;  for  tf  the  biihop  t«  cbcfen  by  both  chapeerSy  there  a  confirmation  muft  be  Vg 

both.  Fitah.  GrantSy  pi.  10^ •  cites  S.  C. 

D.  282.  b.  [5.  If  the  dean  and  chapter  of  Chrtjl-church  and  St.  Pairisl  ufed  a 
Archbiihop  ^^^P^^h  ^^'  '^  confirm  the  grunts  made  by  the  archbifhop  of  Dublin^ 
of  Di.blin  ▼.  and  yet  Chrift-churchis  known  to  be  the  eldeft  chapter  to  tlie  fee, 
Brucrton—  and  the  dean  and  chapter  of  S/.  Patrick,  by  their  chapter-feal, 
by  Coke^  8^^^  ^^^  furrender  to  the  king  in  fee  all  their  faid  church,  houfe,  * 
Aig.  u!  lands,  and  poflcflions,  but  without  the  licence,  will,  or  confent  of 
*34-  »n  pi-  their  bifliop,  being  their  chief  ordinary,  and  patron,  for  the  mofl: 
admitted  P^^^»  ^^  ^^^  ^^^  prebends ;  and  after  a  Uafe  made  by  the  bifhop  is  con-- 
becaufe  the  firmed  only  by  the  dean  and  chapter  ofChrift-church;  this  confirmation 
furrender  {j^^Xl  bind  tnc  fucccflor  bifliop,  beca,ufc  the  corporation  and  chapter 
^'partia^.  of  St.  Patrick,  which  was  the  other  chapter,  was  diflblved,  and 
nent,  and     determined  lawfully^  and  without  the  confent  of  the  archbiflx>p. 

foonefole     £).  i ,  £1.  283.27.] 
chapter  re-  '  , 

Maiacd«     ■■    I    Cot  Litt.  3^1.  a«  iafiiAcipio^  S*P* 

[6.  If 


Conilfrmatfom 

f6.  IF  the  prior  of  Bath  ^  and  dean  and  chapter  of  Wells ^  have  ufei 
(*)  de  tempore  l£c.  to  confirm  grants  made  by  the  bijhop  of  Bath  and 
Wells  s  and  after  by  thejlaiute  of  the  31  //.  8.  the  priory  of  Bath  is 
diffilvedf  and  a  leafe  made  by  the  bijljop  is  confirmed  by  the  dean  and 
chapter  of  Wells  of dy^  the  otlier  chapter  being  diflblved  by  the  fta- 
tute;  it  feems  this  confirmation  (hall  bind  the  fucceffot  bifliop. 
D.  37  H.  8-  58.  7.  Quoerc ;  but  34  H.  8.  cap.  15!  an  a£l  of 
parliament  is  recited,  that  it  was  a  great  doubt  whether  it  was  a 
good  confirmation,  and  therefore  it  is  ena£ted,  that  all  the  faid 
confirmations,  and  all  after  to  be  made  by  the  dean  and  chapteri 
ihould  be  good  in  law.] 

[7.  If  a  bifbop  makes  a  leafe  for  years  to  the  hing^  and  before  iftrol-  Lane,  ^t. 
tneta  of  the  leafe  the  d^an  and  chapter  confirms  it^  and  after  the  f  leafe  J'^.J*  ^^"^ 
is  inroUed,  this  is  a  good  confirmation,  though  the  leafe  is  not  s.c.«rxMd 
in  cflc  at  the  time  of  the  confirmation;  for  this  is  but  an  ajfent^  JWd.  60, 
•which  may  as  well  be  before  the  leafe  as  after.    Trin.  8  Jac.  ^y  die"**** 
Scaccario«     Sir  Edward  Dimmock's  case.]  court,  and 

S.  p.  agctdl 

by  all  the  baroni*  and  judgment  againft  the  king  at  tc^  the  roefne  profita.  Co.  Litt.  301.  4U 

S.  P. If  a  b'lfliop  makes  a  leaTe  the  2d  of  May,  and  the  dean  and  chapter  confirm  it  the  ift  of 

May,  this  is  a  good  leafe  after  the  bifliop^s  death  ;  per  Cadin  and  Souchcote.  Wray  aiked  how  a  leafe 
coiild  be  confirmed  before  it  was  made  )  to  whrch  Catiin  and  So«thcote  replied,  due  the  afleot  before 
U  a  good  con^rmation  after.     Ow.  33 .  HtU.  8  £Jia«     Aa«i« 

t  [  370  3 

8-  If  the  chapter  confirms  the  grant  of  the  bi/hop  after  Ins  death  it  i$ 
void  \  for  it  ought  to  have  perfection  in  the  biihop's  life.  Arg. 
Godb.  25-  cites  31  E.  5.  pi.  20.  &  33  E.  3.  Confirmation,  ao. 

9.  If  the  chapter  confirms  the  leafe  of  the  bifhop  after  his  deaths  in  S.  C.  cited 
time  of  vacation,  this  confirmation  fliall  not  bar  the  fucceflbn  ^^^'-^^ 
Fitzh.  Confirmation,  pL  22.  cites HilL  33  £.  3.  35.'  jfbric 

ought  t* 
have  perfe£iion  in  the  life  of  the  b'(hop,  otherwifo  it  is  void.  Bifeop  made  a  leafe  for  xi  yean, 

and  anoibcr  leafe  of  the  fame  lanJ  being  in  being  not  expired  by  4  ycars>  and  died,  in  time  •fvaraticm 
dean  aa.t  cba/fter  urf-mtd  U  ^  per  Clench  it  is  a  good  conlirmatioa.  4  Le.  78.  pi.  166/  %$  iUu. 
C  B.    Qriiidall  Arciibiibop's  cale. 

10.  If  the  bj/hop  bcp^ron  and  ordinary  ^  and  confirms  fa  leafe  for 
years  J,  there  mud  be  the  confirmation  of  the  dean  and  chapter  alfo; 
tor  the  bifliop,  as  ordinary,  does  nothing  by  his  confirmation  but « 
judicial  act,  and  as  patron  he  has  the  inheritance  thereof  in  jure 
ecclcfix,  which  he  cannot  bind  againil  his  fucceflbr  virithout* 
confirmation  by  the  dean  and  chapter.  Br.  Leafes,  pi.  64*  cites 
33  H.  8. 

11.  In  debt  the  plaintiff  declared  that  the  predcceffor  of  the  Bendi.  iSu 
bifliop  granted  to  him  the  office  of  keeper  of  the  bi/hop^ s  manfton-hdufe  \lci^^ 
of  D.  for  the  term  of  hit  life^  with  the  fee  of  id,  per  diem  to  be  iffuing  judged, 
and  paid  out  of  the  profits  of  the  rents  afid  farm  efD.  by  the  receiver 

of  the  bifliop,  and  alfo  an  yearly  rdbcy  which  grant  was  confirmed 
by  the  dean  and  chapter,  tnat  the  biihop  died,  and  the  defendant 
was  eleded  bifliop,  andyjr  arrearages  of  the  tnoney  and  robes  for  8 
years  the  plaintiff  brought  his  a^ion  againfi  the  fuccefflr  bifliop,  who 
pleaded  that  the  plaintiff  did  not  exercife  the  faid  ofiice.  The  jury 
found  f(Hr  the  plaintiff,  and  he  had  judgment  to  recover  tlie  robes 

and 
10 


and  annuity,  and  the  arrearages  incurred  as  well  before  as  after  ^€ 
bringing  the  original.  Mo.  88.  pi.  220.  Hill.  lo  Eliz.  Howfev- 
Ely  (Bifhop  of ).  \ 

ToRep.6i.  12.  The  hj/hop  of  Chcfter,  after  the  Jlatute  i  JS/iz.  did  grant  to 
b.  cites  S.C.  Q^  B^  ^^  annuity  of  5  marks  per  annum /r^  confilio  impenfo  &f  ;m- 
YdtotonJ.  pcndendo^  which  was  etmfirmed  by  the  dean  and  chapten  and  then  the 
faid,  he  re-  bijhop  died,  and  B.  brought  a  writ  of  annuity  againft  the  fucceflbr, 
"?*^^'^**  and  in  his  count  did  aver,  that  the  predeceflbrs  of  the  faid  biihop 
Boulton  V.  ^ad  granted  rcafonable  fees  (but  did  not  aver  that  this  fee  had  been 
theBi/hopof  granted  before),  and  did  aver  that  he  was  homo  confiliarius  and  in 
Chichcfter,  j^g^  peritus ;  and  the  opinion  of  the  court  was  againft  the  plain- 
he  colieGed  tiff,  but  there  it  was  refolved,  that  although  the /aid  hifboprtch  ivat 
that  the  bi-  founded  hut  of  late  times y  to  wit,  in  the  time  of  ^.  ^.  yet  a  grant  of 
nfuall  <i/f  ojlce  of  neceffity  to  one  in  pojfeff.on^  ivith  reafcnahU fees  (the  reafon- 

grantcd  to  ablcncfs  whtreof  is  to  be  decided  by  the  court  of  juftice,  wherein 
acounfcUorj  the  fame  doth  depend)  is  good,,  and  is  reft  rained  out  of  the  gc- 
aVcar?o^*'  ncral  words  of  the  faid  a&.  Bridgm.  31.  cites  Trin.  30  Eliz. 
each, where-  Boulton  V.  thc  Bifliop  of  Chefter. 

u  now  he 

granted  4 1*  a  year  to  one,  though  this  be  not  in  diminution  of  the  rerenue,  nor  more  chargeaUe  to 
the  fucceflbr,  yet  becaufe  it  is  a  great  prejudice  to  himj  in  another  degree  it  is  void  ;  for  he  cannot  by 
any  intendment  be  fo  well  advifcd  by  one  as  by  two  j  but  if  the  biihop  had  granted  a  counfellor  40  s. 
and  by  the  Uft  ciaufe  had  granted  to  him  another  40  s.  it  is  void  for  the  la(t,  and  good  for  the  firft  % 
and  this  diflfercnce  he  grounded  upon  2  £.  2.  *  Feoffments,  94.  But  Boulton  in  this  cafe  did  notpsc- 
vatiy  becaufe  he  did  not  aver  that  it  was  the  ancient  fee. 

•C37U 

« 

13.  The  dean  and  chapter  of  Femes  in  Ireland  conjtfled  cfll  per^ 

fans  and  the  dean  i  and  3  ofthefe^  with  the  commiffbry  or  probor  of  th^ 

dean,  confirm,  &c.  and  afterwards  3  other  of  the, prebendaries  fuhfcrib^ 

ed  their  names  to  the  confirmation  at  feveral  days,  and  the  leafe 

was  held  void  becaufe  the  dean  could  not  make  a  fubftitute,  and 

thc  major  part  of  the  corporation  ought  to  be  confenting  to  this, 

and  that  (imul  &  femel,  and  not  fcatteringly  ;  but  they  are  not 

confined  to  the  chapter-houfe,  but  they  may  afiemble  and  do  their 

a£ts  elfewhere.    Dav.  ^"i,  48.  Pafch.  5  Jac.  B.  R.  The  Dean  and 

Chapter  of  Fcrnes's  cafe. 

Palm.  4S7.        14*  If  ^  dean  of  T.  he  made  a  hi/hop  of  L,  and  by  a  difpenfati&n  it 

S.  C.  ad-     continued  dean  as  before,  with  a  power  facere  omnia  qua  ad  decanum 

fays^kwaa  *  /«ti/i^«/  in  tam  amplis  modo  &  forma,  as  if  he  was  not  promoted 

lefolved  by     to  the  faid  bifhoprick  non  objlante  anyjiatute,  canon  general  or  local 

aU»  that  a     to  the  Contrary,  and  afterwards  is  made  bijhop  of  B.  but  before  hit 

meii^atoTy     confirmation  the  king  tnakes  another  difpenfatton  to  retain  the  deanry  as 

cannot  con-   before,  and  mefne  between  the  two  difpenfations  the  bijhop  of  IT*  made  a 

firm. leafe  for  21  years,  which  the  dean  confirmed.     Per  tot.  Cur.  the  diC» 

s.  c.^in'to-  pcnwtions  contuiucd  him  dean  as  before  per  vim  prioris  tituli  to 
tidem  ver-     all  purpofcs,  fo  that  he  may  confirm,  make  leafes,  or  do  any  aA 

*J}'" as  dean,  as  if  he  never  had  been  bifliop.     And  all  agreed  that  die 

S.T.^adl  2d  difpenfatton  on  his  elefbion  to  B.  was  made  in  time  convenient, 
judged  ac  and  that  he  Continued  dean  by  force  thereof  But  Jones  J.  held 
.cordingiy  a«   ^j^^^  |^^j  j^^  \ytzn  a  mere  commendatory  dean  only,  the  confirmation 

^pai  point.*  had  not  been  good,  to  which  Hide  aflented,  but  Dodcridge  feemed 

€  cofitraj 


Cohfirmatiort*  $Jt 

9  contra,  and  Whitlock  J.  faid  nothing.     Jo.  158.  Trln.  3  Car.  — w«tCi 
B.  R.  Evans  v.  Afkwith.  '^'""J'"*": 

S^5.  cap.  44.  has  a  qocre,  wha  confirms  bi(hop*8  grants  and  leafes,  where  there  is  a  mere  commeod** 
afiory  deao,  if  not  the  cicrgy  of  the  diocefe^  as  in  cafe  where  there  is  no  dean  and  chapter* 


(I)     By  the  Bi/I:6p^  Dean  and  Chapter^  wbdt  fhall  be 

faid  a  good  Conjirmation. 

[l.    8  E»  I.  TJ  Otulo  Cartarum.      M.  8.  Part,  46*  rdeafe  of  ihB 

^^  bybop  of  London  ex  ajfcnfu  is*  confenfu  Decani  to^ 
tius  Capitttli,'] 

2.  C.  7L  prebendary  of  the  cathedralchurchof  Chichcftcr,  made  leafe 
hy  indenture^  that  ke  with  the  ajjent  ofR.  hijhop  of  Ghichcfter,  and  of  the 
Dean  and  Chapter  of  the  fame  church,  without  natning  the  names  of  the 
dean^  and  the  deed  concluded  thusj  viz.  In  witnefs  whereof  the 
faid  parties  to  thefe  prefent  indentures  have  interchangeably  fek 
their  feals,  and  thefeal  and  name  of  the  prebendary,  and  the  feal  of 
the  hijhup  and  the  chapter  was  put  to  it ;  quaere,  if  without  any  words 
of  confirmation  or  ajfent  mentioned  by  them,  if  this  be  a  good  leafe 
to  bind  the  fucceflbri  D*  io6.  k  ph  2i«  i  &  2  P.  &  M« 
Champion's  cafe. 


(K)     Confirmation  t)fthe  Grant  of  the  Deatti.        [  372  3 
What  fhall  be  a  good  Confirmation. 


^  I .   I F  a  dean  leafes  any  of  his  pojfejponsy  of  which  he^  is  file  feifed,  ^'  4o-  b* 
♦      -*   with  the  ajfent  of  the  chapter^  this  is  a  good  confirmation,  Sn's'caic 


„  _  _  calcj 

becaufe  the  dean  only  had  the  eftate;     D.  29  H.  8.  40*  b.  72.  s.  c* 
and  the  writ  de  fine  aHenfii  Capituli  will  prove,  that  there  needs 
but  one  afTent.] 

[2.  \j&o\  ifz  Dean  is  fole  feifed,  and  not  with  the  Chapter,  of  D.  40.  b. 
tertain  poITefliohs,  and  leafes  it  hyfuch  words  in  the  deed,  quod  De^  P'-f*  ^^*' 
canusex  ajfenfu  totius  Capituli  dimlfttj  and  Xh^  feal  of  the  Chapter  is  jjee  (0)^' 
mnnexed  to  the  deed ;  this  is  a  good  confirmation,  for  it  is  a  good  pi.  i- 
aflent.     D.  29  H.  81  40.  b.  72.] 

[3.  So  if  an  abbot  leafes  with  the  aflent  of  the  covcnt,  and  an-  s.  P.  by 
nexcs  their  feal  to  the  deed,  this  is  a  good  confirmation,  becaufe  q[^1^  t"* 
the  abbot  hath  all  the  eftate,  and  there  requires  only  the  aflent  of  for  the 
the  covcnt,  which  paiTes  nothing.    D.  29  H.  8.  40.  72.]  monks  and 

frlari  being 
dead  peribns  in  law,  cannot  be  parties  to  the  leafe.     4  Le.  i  t.  pi.  44.  Trin.  26  EHs.  B.  R.  obiter  in 

Clack's  cafe. S.  P.  obiter  D.  40.  b.  Hill.  29.  H.  8.  pi.  i.  S.  P.  Br.  Faits,  pi.  45. 

cites  14  H.  6.  16.  See  (O)  pi.  i .  and  {he  notes  there. 

[4.  [J5«/]  if  a  dean  and  chapter  are  jointly  feifed,  and  the  dean  D.  40.  b. 

leafes  with  the  ajftnt  of  the  chapter,  and  annexes  the  feal  of  the  J^\''  fj^ 

chapter  to  the  de^d,  this  is  void,  and  fliall  not  bind  the  chapter,  s.  p.  beV 

becaufe  they  have  an  eftate  in  them,  as  well  as  the  dean  hath  in  <:»ure  the 

Vol.  V.  E  c  him,  ^^'p^  ^ 
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parcel  of  the  him,  and  may  make  a  grant.  D.  29  H«  8.  '40.  b.  72.  Pafch.  10  JaCi 
MTfeTfeT'  ^-  b<^^wcc"  ToMLiNSON  AND  Croke,  agrccd.] 

with  the  deafly  and  ihall  implead  and  be  impleaded  with  him«    Br.  Faitiy  pi.  45.  cites  14  H.  6.  x6« 

D.  173.  h.        [  J.  The  dean  of  Wells  may  pafs  his  poffeffions  nvith  the  ajfent  of  the 
Pafch'  10     ^^^pter  without  any  confirmation  of  thi  bi/hop^  and  after  this  dean^^ 
£lis.  WaU    rj  is  furrendered  and  dljfohedy  and  this  diflblution  confirmed  by 
»ond  ▼.  Pol-  parliament,  and  a  new  deanry  executed  by  the  aO:,  and  the  nomination 
(R)'  pl^.     ^  letters  patents  of  the  new  dean  and  his  fuccejfors  given  to  the  king 
8.  C.  *        and  his  fuccefTors  ;  and  it  is  enaBed  alfo,  that  the  new  dean,  and 
hi}  fuccejfors,  may  grant,  demife,  and  depart  with  their  pofTefBonSy 
in  the  fame  manner  and  form  as  the  ancient  deans  might  and  ufed  to 
do  i  in  this  cafe  there  needs  no  confirmation  from  the  bifliop  of 
the  grant  made  by  the  new  dean,  becaufe  his  confirmation  was 
not  neceflary  to  the  grants  of  the  old  dean  ;  nor  is  the  confirma- 
tion of  the  king  of  the.  grant  of  the  new  dean  neceflary,  becaufe 
this  is  not  a  mere  donative,  hut  is  made  of  the  fame  nature  as  the  old 
dean  was.    D.  10  Eliz.  273^  37.  per  Curiam.] 

6.  Dean  feifed  in  right  of  himfelf  and  his  chapter  makes  leafe 
for  years.  Chapter  by  themfelves  confirm  it;  it  is  not  good,  becaufe 
their  deeds  being  fevered  are  to  no  purpofe,  it  being  a  body  entire^* 
otherwife  if  after  the  leafe  they  both  confirm,  becaufe  it  amounts  to 
anew  leafe.  D.  40.  b.  i.  in  Marg.  cites  14  H.  6.  16.  [But  I  do 
not  obferve  this  very  point  in  that  cafe  in  the  Year-book.  J 

7.  An  archdeacon  having  a  parfonage  appertaining  to  his  arch- 
deaconry, made  a  lenfeoithc  parfonage  before  the Jiatute  13  Eli%,for 

forty  years,  and  which  was  confirmed  after  the  ftatute,  adjudged  a 
good  legfe  and  confirmation  for  the  forty  years.   Mo.  459.  pi.  636. 
.  Mich.  38  &  39  Eliz.  Arkingfall  v.  Denny. 


t  373  !I  (L)  Confirmations  ly  Par/on^  Patron^  and  Ordinary. 
'fol^4797  What  fhall  be  faid  fufficient. 

Cro.E.  587.  [l.  T  F  the  bijhop  of  Sarum  be  patron  of  the  church  prefentative  of 
p*»  »8.  -*  S.  which  lies  within  his  diocefe,  and  this  is  the  body  of  a  pre^ 
ioElii?^  iW/rr^  in  the  church  of  Sarum,  and  the  bifliop  of  Sarum  is  patron 
Bi  R.  Her-  alfo  of  the  church  of  D.  which  is  alfo  prefentative,  and  this  lies  in  the 
bcrtv.  diocefs  of  the  bifbop  of  Winton  s  and  after  the  church  of  D.  is  an* 
s!"p?*and  fi^^^d  and  united  lawfully,  by  the  affent  of  the  bifbops,  deans  and 
fecms  to  chapters  of  both  diocefes,  to  the  prebend  of  S,  and  after  the  bifif^  of 
have  been  Sarum  collates  %  S.  to  the  faid  prebend,  which  now  by  the  union 
fameparfon-  ^^/jfl^  of  both  churches,  and  injials  him  in  the  cathedral  rf  the  church 
age,  and  of  Sarum ;  and  after  the  prebendary  makes  a  leafe  for  years  before 
Popham  fl^g  flatute  of  the  13  Eliz.  and  not  warrantable  by  the  Jiatute  of  the 
this' was  in  3^  -^^  8-  ^^^  ^^'-^  ^^  confirmed  by  the  bifhop,  dean  and  chapter  of 
his  time  a  Sarum,  and  not  by  the  bifhop  of  Winton  ;  yet  this  is  a  good  con- 
great  quef-  firmation ;  for  by  the  union  the  bifbop  of  Winton  hath  annexed  it 
that'jt  had  ^o  tbc  prebend  of  S.  and  fo  hath  ou/led  himfelf  of  his  power  ofcon^- 
been  in  two  firmation  as  ordinary  j    for  after  the  union^   the  prebendary  is  in- 

or  three  ^^  ,  ygft^J 
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Veftedjn  both  churches  by  his  mftaiment  without  any  other  pre-  cafes  fmce 
fentation,  admiflion,   inftitution,  or  indudlion,  in  the  church  of  [hath is 
Di  or  S.   Pafch.  lo  Jac.  B.  R.  between  Leigh  and  Hellier;  wdienoughi 
tefolvcd  per  Curiam,   upon  evidence  upon  a  trial  at  bat  for  part  *||**^**^^i* 
of  the  pofleflions  of  the  church  of  Hu{band-Tarant,  in  the  coun-  jufticcs^' 
ty  of  Southampton',  which  was  annexed  to  the  prebend  of  Bur-  agreed. 
bage  in  the  county  of  Wihs,  this  being  a  prebend  in  the  cathe- 
dral church  of  Sarum.] 

2-  A  parfon  made  a  leafe  for  years,  P.  who  was  the  patron  in 
the  reverfion  before  the  Jlatute  1 3  El'tz.  confirmed  itj  and  after  the 
Jtattite^  viz.  the  14  Eliz.  the  ordinary  confirmed  it y  and  23  EJiz,  he 
nvbich  bad  the  patronage  for  life  confirmed  it.  ,It  was  the  opinion 
of  the  juflices,  that  all  the  confirmations  by  the  ordinary  and  pa- 
trons were  good  ;  for  the  (latute  fpeaks  of  alienations  by  incum- 
bents, but  doth  not  make  void  confirmations  made  before  the 
ftatute.  Cro.  £•  18.  pi.  5.  Pafch.  25  Eliz.  C.  B.  Iliggins  v. 
Grant. 

3.  A  prebendary  of  Salt/bury ^  anno  4  E.  6.  made  a  lecfe  to  P,   iKeb.  2S0. 
for  99  years  of  the  reclories,  and  of  K.  and  TT.  in  com,  Devon ^  to  ^'■^?J  ■'^^ 
commence  after  a  leafe  then  in  beingy  which  laft  leafe  was  confirmed  s'.  c  fivs  it 
by  the  bifhop  of  Sarum  and  dean  and  chapter  there  and  enjoyed  ac-  was  doubrcd 
cordingly.     The  court  held  this  a  good  leafe,  though  not  con^  J^^^^?^/^  ^^* 
firmed  by  the  bi/hop  of  Exeter  in  ivhofe  diocefe  thefe  reRories  nvere ;  firmed  by 
for  though  they  are   not  within  the  diocefe  of  Salilbury,    yet  <ican  and 
becaufc  by  grant  of  H.  2.  and  of  the  bifhop  of  Exeter,  they  are  bilh^,"'wh^ 
annexed  to  the  canonry  of  Saliibury  and  made  parcel  of  the  js  patron  of. 
prebend  there,  therefore  though  they  are  indu£led  by  the  bifhop  *»"<^»  ^r**"! 
of  Exeter,  yet  they  are  inftituted  by  the  bifliop  of  Salifbury,  and  ^"^^^"fcj'" 
take  an  oath  of  canonical  obedience  to  him,  and  lapfe,  &c.  fhall  whereof  D. 
not  incur  to  the  bifhop  of  Exeter.      Sid.  75.    pi.  6.    Pafch.  14  js  ordinary. 
Car.  2.  B.  R.     Gie  v.  Rider.  ^^,^, 

confirmation  by  D.  but  that  afterwards  it  was  ruled  to  be  good* 

4.  If  there  be  a  compoftion  confirmed  between  a  parfon  and  But  by  the 
his  parifhioner,  by. which  tlic  parilhioncr  is  to  pay  5  1.  in  lieu  of  JJJ'^8'".^"^ '" 
his  tithes  for   10  years,  and  afterwards  another  compofition  is  cafcTt"  *^ 
made,  whereby  the  parifhioner  agrees  to  pay  6 1.  for  the  fame  fecmi,  that 
10  years;    this  2d  is  good  without  a  confirmation,  becaufe  it  is  ^"^*^  ^*'5°"** 
an  enlargement  of  the  former ^  and  more  '  for  the  parfon  s  advantage  win  not  af- 
than  the  firfl  was,     Arg.  Hard.  385.   Mich.  16  Car.  2.  in  cafe  fcathefuc- 
of  Ingoldfby  y.  Wivcll  and  Ullithome.  thfplrfon, 

and  therefore  Che  p-ariihioner  not  bound  by  it.     See  Ibid.  387* 
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374  Confitmatfom 

(M)     Confirmation   by  the  Patron   and  Ordinary^ 

Patron, 
Who  fhall  ht/ujicicnt  to  make  it. 


•  Br.  Dean  f 
and  Chapter, 


r.  1  F  a  Dean  and  Chapter  are  patron^  a  confirmaiitm  by  the  prcfi- 
.  ^  dent  or  commiffary  (who  ie  a  deputy)  is  not  good  without 

cites  s!  c,  the  confirmation  of  the  dean,  becaUfe  the  prefident  can  do  nothing 
thatprefi-     to  charge   the  church.     *  xi  H-  4.   84*  b*    Davis,    i.  48.   b. 

dcniorcom-  .  j^  j 

miiiary  of       *-^ '         •* 

dean  have  authority  to  hear  and  determine  fplritual  or  other  caufes,  Init  not  to  feal  a  confirmation  for 
the  dean  or  the  chapter  in  the  name  of  the  dean  and  chapter,  fo  as*  to  bind  him  and  his  fucceflbrt.— 
The  power  of  the  commiflfary  is  only  Co  difcufs  cattfes,  and  not  to  feal  deeds  ;  and  though  in  this  cafe 
the  deed  v/uffalcd  by  tbt  iba^ur  at  well  as  the  dtatCt  comm'iffaryy  it  was  held  not  good  to  bind  the  fuc- 
cefTor.  Br.  Corporations,  pi.  17.  cites  S.  C.  but  Brooke  adds  a  quarts  if  there  was  a  cufom  that 
the  commiflTaiy  feal  for  the  dean.  A  dean  cannot  make  u  deputy  to  confirm  leafes{    per  Noy> 

Palm.  4.61.  ■  Lat.  35.  S.  I',  accordingly*  lbid>  237.  S.  P. 

Cro.J.458.  [2.  If  a  hj/bop  ht  patron  ef  a  prebendary^  znA  ht  confirms  a  leafe 
P*' 5- Smith  jj^ade  by  the  prebend ^  this  is  not  good  without  the  confirmation  of 
s!  Q.  but  the  dean  and  chapter  s  for  this  patronage  is  part  of  the  poiTeifions 
S.  P.  does  of  the  bifliopricy  of  which  he.  cannot  bind  his  fuccclTor  without 
—  *BTift'  ^^^  ^^^"  ^"^  chapter.  P.  &  Tr.  15  Jac.  B.  R.  between  Smith 
890.  s.  c.    AND  Bowles,  this  was  fo  agreed.] 

which  fee  at 

pi.  3.  in  the  notet  there.  Co.  Litt.  300.  b.  S.  P.  of  an  advowfon,  that  if  he  be  a  patron  he 

cannot  confirm  akme,  but  the  dean  and  chapter  mui(  confirm  aUb  for  the  xeafoo  given  in  Roll.  -—See 
pi.  3.  and  the  notes  there.  Sec  (P)  pL  i,  x.  b.  C« 

3  Bulft.  [3.  But  it  feem^  that  fuch  a  confirmation  made  by  the  bi{hop 

^T  \tv^'  fi^^  ^^^  ^^^  ^ifi^P  him/e/f  iunng  his  time,  and  ail  thofe  tvho  come 
«rged  and  utrder  him ;  for  the  confirmation  of  the  dean  and  chapter  is  re- 
agreed  by  aU  quifite,  that  the  bifliop  may  not  prejudice  his  fucceflbr.  Pafch. 
wnfiHM-      ^  Trin.  15  Jac.  Smith  and  Bowles  it  was  a  queftion.] 

tion  by  the  archbi (hop  patron,  without  the  dean  and  chapter,  is  good,  and  (hall  bind  the  fucceilbr ;  and 
for  this  was  clud  33  H.  8.  Brook's  Cafes,  fol.  46.  pi.  20a.  PI.  C.  ^aS.  in  cafe  of  Hare  v.  Brick- 
ley,  and  19  £liz.  D.  357.  ■       ■     "Cro.  J.  458.  pi.  5.  S.  C.  but  S.  P.  does  not  appear. ^at 

Br.  K.  C.  fol.  46.  pi.  201.  is  viz.  if  a  i:ftop  h»  patron^  and  the  farfoa  makes  m  Uafe^  «r  grant  kj  dndp 
there  the  b'ljhop  fatten  ard  tbt  ordinary^  and  tbe  dean  and  cbapter  9ugbt  to  eorfirm^  if  the  grant  or  ieafe 
ihall  be  fure.  Contra  lub'-re  a  layman  it  patrtn  in  fee^  and  bt  and  tbt  ordinary  confirm^  this  fufficeff 
without  the  dean  and  chapter.  Fcr  in  tbefrfi  cafe  tbe  b'l/bop  patron  has  interifi  in  the  intiritanct  to  the 
biihopric,  bnt  on  tbe  other  cafe  be  has  only  a  jndieiai  pewery  therefore  it  fuffices  that  he  who  baa  th« 
pONft'er  at  the  time,  &c.  confirm ;  for  this  is  a  judicial  a£t,  but  in  the  other  cafe  it  binds  the  inheritance, 
whicl^he  has  in  jure  eccleitae,  which  he  cannot  do  againft  his  fucceflbr,  without  conftmatlon  by  tht 
dean  and  chapter.  •  Br.  Con6rmation,  pi.  i.  cites  S.  C.  in  totidem  verbis. •«— Br.  Lealies, 

pi.  64.  cites  S.  C.  and  S.  P.  accordingly,  and  for  the  fame  reafoas.  .Br.  Charge,  pL  40.  cites 

II  H.6.  9«  S.  P*  and  cites  33  H.  8.  accordir^gly. 

The  caie  in  Dyer  is,  via.  A  par/on  of  a  church  made  a  Itafe  for  ^o  years,  the  h^^  of  London  Being 
fatrtn  and  crdirary,  confirmed  it  tulthcnt  the  dean  and  chapter  \  the  incumbent  died,  the  bitop  collated  an^ 
atbir,  ivbo  m.id'  a  ne%u  leaje  which  is  well  confirmed \  tht  bjfifop  is  trarflafdi  the  lefomtionof  the 
juftices  was  certified  to  the  counftl,  chat  the  firft  Ieafe  flood  good,  and  nor  the  fecond,  during  both  Uvea 
of  the  bl^op  and  fuccciTor  incumbent,  who  found  the  church  charged.  D.  367.  pi.  41.  Pafch.  19  Elia. 
^non. -S,  C  cited  Le.  235.  in  pi.  317. S.  P.  admitted,  as  to  biodinji  the  bi&op  dur- 
ing his  own  time.  Co.  Litt.  300.  b. 
jL  r  nn ^   1 

Ibid.  Ma  g.  ^  4.  A  bi/hop  felfed  of  land  in  right  of  his  bifhopric  made  feaie 
^-!r^ditn    ^^^  J^^T^h  ^P'  entered^  and  afterwards  kjfor  bj  indenture  dedit^ 

concefftt 
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tfmeejjit  Isf  confirmavit  the  land  to  the  UJfee  in  feCy  rendering  to  the  *^«  ^«fe  ©^ 
bijbop  andhisfucceffors  lo/.  renty  with  a  letter  of  attorney  to  make  ^a***cr"*f** 
livery,  and  delivered  the  deed  himfelf  to  the  IciTee,  and  livery  'was  Femes,  Dan 
made  accordingly ;  and  all  this  ivas  confirmed  by  the  dean  and  chapter  R«P-  47- 
in  the  life  of  the  bijhop^  the  dean  being  abfent  in  remotis.  but  the  prefix  L^'^  thc>^. 
dent  of  the  dean  was  prefent 'whom  the  dean  had  conftituted  by  charge  the 
parol  only  locum  tenentem  fuum,  &  tradidit  clavcs  fuas  una  cum  poflcinoo, 
au£lhoritate  vocis  &  afTenfus  decani,  and  this  was  entered  in  the  qu^f^e  i'n^ 
rcgifter  according  to  ancient  cuftom.     Afterwards  the  fame  bi(hop  Dyer  lefolT. 
alfo  granted  and  rcleafcd  the  fame  rent  to  the  Icflee  and  liis  heirs,  e<i-  — — 
and  this  alfo  confirmed  as  above,  both  dean  and  prefident  being  47^7b.  in' 
abfent,  but  the  fubftitute  or  deputy  of  the  prefident  being  only  si  c.  ac- 
prefent;    and  whether  the  fucceflbr  might  avoid  thefe  alienations  ^^^^'^f^Y- 
or  either  of  them  was  moved  before  the  jufticcs  at  SerjcantVinn  ^:/cfiM* 
.by  command  of  the  Ld.  Chancellor.     D.  145.  b.  pL  6^,  Pafch.  Pav.  Rep. 
3  &  4  P.  &  M.    Litchfield  (Bifhop)  v.  FiOier.  47.  th,t  \f 

confinni  the  Icafe  of  the  bifhop,  it  is  good  }  whereupon  Jones  J.  faid  that  Davis^s  Reports  arc  rot  ca. 
iMntcal  \  aod  Doderidge  J.  added,  that  they  weie  made  {*x  the  meridian  of  Ireland  only,  and  fa  d  that 

p.  145.  it  is  a  quaere*    .         Ibid.  479*  S.  C.  cited  accordingly  by  Doderidge. *-Lac.  238*  by 

JoQcs  and  Doderidge,  S.  P* 

5.  K.  parfon  of  D.  is  patron  of  the  church  of  S.  as  belonging  to 
his  church,  and  prefent s  B,  who  by  confent  of  A.  and  of  the  ordinary 
grants  a  rent^harge  out  of  the  glebe ;  this  is  not  good  to  make 
the  rent-charge  perpetual,  without  the  affent  of  the  patron  of  A.  no 
more  than  the  affent  of  the  biihop  who  is  patron  without  the  dean 
and  chapter,  or  no  more  than  the  afient  of  the  patron  being  tenant 
in  tail  or  for  life,  as  Littleton  fays.    Co.  Litt.  300.  b. 

(N)    Who  In  refped  of  his  Eftate      \may  confirm  a 

Grant •     I'bings  Spiritual.^ 

[l.  T  F  baron  and  feme  ^xt  patrons  in  the  right  ofthefcmey  if  they  D.  133,  pt, 

^  confirm  by  deed  the  leafe  of  the  parfon,  this  is  not  good  '•  ^V^*^ 
againft  the  feme  and  her  heirs,  but  only  during  coverture  s  for  the  ^^  (^^^ 
deed  of  the  feme  1$  void.     Vide  for  this,  D.  3,  4.  Ma.  I33.*i«]       Md  ordinary 

confirmed 
the  Icafey  and  that  the  incumbent  leilbr  was  depriyed  for  marriage,  and  the  baron  and  hit  wife  having 
granted  the  next  avoidance  before  the  depriTation,  the  grantee  prefented  his  clerk,  wh  >  entered  upon 
the  ledee  to  avoid  the  leafe.     I'he  reporter  fays,  quaere  \  becaufe  it  fr ems  the  entry  congeabie.     But 
nothing  is  faid  as  to  b/nding  the  feme  and  her  heirs  during  the  coverture  only* 

I"  2.  If  tenant  in  tail  of  an  advowfon  confirms  a  leafe  made  by  the  r*  ■^"  ^\ 
parfon;  this  fliall  not  bind  the prefentee  of  the  iffite  after  the  death  ^  Fo>'  4^0*^ 
of  the  confirmer,  but  he  fliall  avoid  it.  My  Reports,  14  Jac.  ^^JPJ**^ 
Maund  against  French.]  361/PI.T4. 

agreeJ  by  Coke  Ch.  J.  and  Doderidge.  a  Roll.  Rep.  8.  S.  C.  adjomatur.  Bridgm.  91. 

to  100.  Mande  ▼•  French,  S.  C.  argued,  and  it  was  infifted  among  other  things,  that  the  confirm* 
ation  was  uttcrJy  defeated  and  avoided  by  the  remitter.  And  Pafch.   16  jac.  without  any  argu* 

ment  by  the  judges,  it  was  agreed  for  the  plaintiff,  and  thereupon  judgment  was  given  accordingly  for 
the  plaintiflF.  1  Le«  234    in  pi.  317.  CokeArg.  cites  31  E.  3.  Grants,  61.   that  fuch  adt  of  the 

patron  ikall  bicd  only  according  to  the  eflate  of  the  patron,  as  if  tenant  in  tail  confirm  the  fame  it  fliaU 
not  bind  the  prefentee  of  the  iflue.  Litt.  f.  518.  and  Co.  Litt.  300.  b.  S.  P.     But  if  the 

|MitToa  is  tenant  in  tail,  and  difcontinues  the  eftate  tail,  the  leafe  (ball  ftand  good  diiriog  the  diicon- 
tiauance  j  pr  if  tlie  eftate  be  bancd,  it  ihaU  ftand  good  fi»r  evcr« 

E  e  3  [3.  [&] 
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[3.  [S<?]  if  the  chaplain  of  a  chaniery  or  free  chapel,  which  as  a 

donative^   makes  a  leaje  for  years  before  the  32//.  8.  and  the  patron 

of  the  chapel  being  fifed  of  the  patronage  in  tad  confirms  it  /   this 

ihali  not  bind  the  chaplain  of  the  ifibe.     D.  8  Eh  252.  9$.  ad* 

mitted.     But  there  the  queflion  was,  the  patronage  came  to  the 

king  by  the  (latute  of  chanterics,  before  any  gift  by  the  iflVic  and 

•  Thetwrdi  donor  and  his  heirs  excepted  *  [faving  the  leafes  and  interefts  of 

*^^a^'not   ^  other,  except  the  patrons  and  donors,  and  their  heirs  1,  and 

in  the  ori.     yet  it  was  held  the  king  fhould  avoid  it ;   but  after  it  appeared* 

ginai,  but      that   the  donor   had  levied   a  fine  after  the  confirmation,   by 

feem  necef-   ^j^j^j^  y^^  \^^^  was*barred  to  avoid  it,  and  then  the  king  might 

not  avoid  it.  J 
An  ufarper,       [4.  If  the  incumbent  of  an  ufurper  makes  a  grants  and  this  is  con^ 
who  uiurpi  frmed  by  the  ufurper  and  ordinary ;   and  after  in  a  quare  impedit 
ftallationor    t\\t  true  patron  recovers y  and  removes  the  incumbent.     The  grant 
Induaion,     by  this  is  defeated,  becaufe  here  was  never  any  parfon  and  pa- 

•tior^Xrc  ^^°"  ^"  "g^^-     9  ^^"-  ^-  33-] 

Another  abbot  or  parfon  is  rightfuliy  in  pofTcflion,  or  if  one  enters  and  occupies  in  time  of  vacation  with- 
out any  election  or  prcTenCAcioD>  the  deed  of  fuch  is  not  good*  Br*  Non  eA  fadum,  pi.  3.  cites 
9  H.  6t  3a* 

Cro*  C.  [j.  If  A>  be  feifed  of  an  advowfon  in  fecy  which  is  full  of  B^ 

^lowd^cnV.  ^^  incumbent,  and  after  A.  grants  the  next  avoidance  to  C. 
Oldford,  '  and  after  B.  grants  a  leafs  of  the  re£lory  for  years,  and  this  is 
8*  C.  and  confirmed  by  A,  and  the  ordinary  before  the  flatute  of  \  3  Eliz.  and 
^*ljudg-^'  after  B.  dieSf  and  C*  prefents  E.  nvho  is  inftituted  and  induBed^ 
jncnt,  c.  B.  and  enters  into  the  reftory,  and  after  diesj  and  A,  prefents  F,  luho 
^^}x^v\  ^^  inftituted  and  induced;  F.  Ihall  hold  this  church  difchargcd 
j;  in  B.  R^.  °f  ^^^  leafe,  becaufe  this  leafe  tvas  totally  avoided  by  the  entry  of 
(the  Chief  E.  who  camc  in  by  the  prefcntation  of  C.  which  was  not  mb- 
t  *k**  h«  J^^  *^  ^^  confirmation  of  A.  the  patron  iii  fee ;  for  E*  by  his 
ing  abfcnt  in  inftitution  and  induftion  was  feifed  of  the  fee  in  the  right  of  his 
chancery)  churgjij  as  fullv  as  any  could  be.  Pafch*  16  Car.  B.  R*  between 
gave  rule  for  gjjj^  £j3j^uND  Plowden  AND  Oldfield,    adjudged,    per  totam 

affirmance      r>     '  •  '^r  ri-'j  -      t% 

©f  thejudg-  Curiam,  m  a  writ  or  error  upon  luch  judgment  m  Banco,  upon 
juent.  And  a  fpecial  verdift  for  land,  parcel  of  the  reftory  of  rAflam  in  the 
^c"  rted"  w  county  of  Southampton.  Intratur  in  B.  R.  Mich.  1 5  Car.  Rot, 
Bramfton      86.  and  the  judgment  affirmed  accordingly.] 

Ch.  J.  of 

B*  R*  and  Littleton  Ch*  J*  •(  C.  B.  and  to  Davenport  Ch.  B.  and  Crooke  J.  thry  all  agreed  to  that 
judgment.  And  afterwards,  on  a  mution  for  a  further  day  to  fpeaic  in  arred  of  jud};meac,  the  court 
dented  it,  and  the  judgment  was  affirmed.*  ■  Jo.  4^4..  pi.  i*  OlJficld  ▼.  Plowden»  S.  P.  adjudged 

gnd  affirmed.^— >-^  7  Rep*  8*  a.  Mich*  28  and  29  Elia.  in  the  Earl  of  Bedford's  cafe.   S.  P.  obiter 

held  accordingly,  per  Cur. Hob.  7.  pi.  15.  Trin.   11  Jac.    Spendipws  v.  Builcet,  S.  P.  held 

accordingly,  and  cites  7  Rep.  8.  Co.  Litt.  46.  a.  S.  P.         — S.  P*  as  Co  the  ^rantof  an  Vk- 

puicy  by  the  incumbent*    Per  Brown  J.  Mo.  67.  in  pi*  i8o. 

Ibid.  Marg.  6,  A.  a  parfon  made  a  leafe  for  40  years^  whigh  was  confirmed  by 

&afc^fi.  *4 "  ^^^  treafurer  of  Tori  cathedral^  who  was  patron  as  in  right  of  hit 

£tix.  where  treafurer/hip,  and  after  the  patron  and  the  bi/hop  of  Winton^  who 

f^^o^  nvas  orditiaryy  confirmed  the  leafe  in  the  life  of  the  lejfor^  and  before 

om  avoid-  ^^^  confirmation  the  treafurer  granted  the  next  avoidance  to  another 

snce  to  B.  pro  ilia  vice*  A*  died.  He  that  had  the  next  avoidance  prefcnted 
and  the  pv-  B» 


Confirmation.  ^y6X 

B.  viho  nvas  admitted  and  induSfed^  and  then  the  faid  treafurer^  fon  made  a 
nuith  ajfent  of  the  bijhop  ofTorky  and  the  dean  and  chapter ^  aliened  the  ^^^  ^°' .  . 
patronage  in  fee.     The  queftion  was,  whether  the  new  incumbent  it  confirmed 
Jhall  avoid  tie  refidue  of  the  term  F   Quxre ;  and  note,  the  aliena-  *»y  '!»«  po- 
tion was  after  the  death  of  the  leflbr  j   ideo  quxre  bene.     D.  72,  4^^^***^JJ[* 

b.    pi.  5*    Mich.  6  £.  6.    AilOn.  afcerwarda 

the  paifoo 
dies,  and  B.  prefencs  C.  he  flia!l  avoid  this  leafe.  —The  patron  of  the  chorch  of  D.  gramft  tbt 

next  avoidame  to  J,  S,  and  afterwards,  hef^re  tbejlatute  1 3  Eilx,  tbt  parjon,  patreny  and  ordmdrjy  mgkt 
a  leaje  for  years  rendering  rent,  and  the  parfon  dietf  *  and  y.  S,  pifjtna  Jr.  R.  who  it  admitted^  in* 
ftituted,  and  induced,  and  dies,  fuch  leaie  was  avoided  in  coto  abfolucely,  and  therefore  cannot  ttand 
again(l  the  fecond  fucceflbr.  Per  Cur.  7  Rep.  8.  a.  Mich.  28  and  29  Eliz.  in  the  Court  of  Wardt* 
in  the  Earl  of  Bedford's  cafe. --^— Co.  Litt.  46.  a.  S.  P.  and  becaufethe  l«i|  incumbent,  who  had 
the  wliole  eilace  in  him,  avoided  the  leafe,  it  ihall  not  revive  again. 

•C377] 

7.  A.  feifed  of  advowfon  in  fee,   grants  to  B.  and  his  heirsy  ^'^'  48-  pi- 
that  at  whatever  time  the  church  becomes  void,  that  B.  and  his  ^jj^*  ^'  *" 
heirs  fliall  nominate  a  clerk  to  A,  and  his  heirSj  and  that  A.  and  his  bis. 
heirs  Jhall  prefent  him  over  to  the  ordinary  ;   if  the  parfon  makes 

leafe  or  grant  of  rent-charge,  this  ought  to  be  confirmed  by  hoth^ 
but  in  writ  of  annuity  aid  is  only  grantable  of  him  tha(  has  the 
prefentation,  for  this  is  in  tlie  right.  Mo.  49.  pi.  147.  Pafch. 
5  Eliz.  Anon. 

8.  Parfon  makes  a  leafe  for  years,  which  is  confirmed  by  the  ordi-  S.  C.  ar. 
nary  and  by  one  of  the  patrons    (there  being  two  patrons  of  this  *".***»  **"* 
church).    The  parfon  dies ;   the  ordinary  collates  by  lapfe ;   ad-  forVrther 
judged  that  this  was  well  confirmed,  and  that  the  collatee  fhall  not  argument, 
avoid  this  leafe.     D.  72.  b.  Marg.  pi.  5.  fays,  the  cafe  was  long  Y*  *iV' 
and  well  argued.    Trin.    33  Eliz.  B.  R.    Lancader  v.  Lucas.        Mich.  3^ 

9.  Recufant  though  difabled  to  prefent  yet  (hall  be  patron  to  *  33  ?^»«' 
confirm  the  leafe  of  the  incumbent.     Per  Jones  J.  Arg.  Jo.  22. 

Hill.    18  Jac.  C.B. 


(O)     Confirmation  by  the  Patron  and  Orcynary. 

What  Aa  [is  fufficient.^ 

[i.  T  F  an  abbot  makes  a  deed  by  fuch  words,  fciant  pntfentes  ^f-  Filti, 

^   me  abbatem  of  fuch  a  place,  ex  affenfu  conventus  dediffe^  or  \' ^* ^ *"* 
dimijijfe.     This  is  good,  though  tlie  covent  did  not  grant,  but  16.  s.  c. 
affent.     14  H.  6.  17.]  ^^  Brooke 

'  "*  fays  that  the 

reafon  ieems  to  be,  that  the  covent  are  dead  perfona  in  law,  and  are  not  feifed,  nor  fliaU  they  implead  or 
be  impleaded,  but  the  abbot  only.  Sec  (K.)  pi.  3.  S.  P.  and  the  notes  there. 

[2.  If  the  patron  and  ordinary  give  licence  [by  deedy  as  it  feems  OramtsiMA^ 
to  be  intended]  to  the  parfon^  to  grant  an  annuity  &c.  this  is  a  fuf-  f^^^^l^^ 
ficient  confirmation  by  them.      7  H.  4.  16.  the  parfon  granting  patron  and 

it  accordingly.]  ordinary,  it 

charge  the  church,  by  which  Rickhll  awarded  it  good,  and  the  defendant  to  anfwer  over,  quod  iiou  bene. 
Br.  Dean  and  Chapter,  pi.  %%.  cites  7  H.  4.  i  5.^— Co.  Litt.  300.  b.  fays  it  was  held  that  a  tianf* 
by  patron  and  ordinary  to  the  parfon  by  deed,  to  grant  a  rent'€bargt  out  of  the  gkbe  is  good,  and  that 
focn  grant  fliaU  bind  the  fucceHbr,  tbougb  there  be  no  confama/ion  fubjefuent.  —  —Parfon  teafet  for 
jean  or  cbargei  the  church,  and  the  patron  and  ordinary  coofiim  it,  cbii  IkaU  bind  the  fucceflbr.     Br* 

£C4  LeaAf, 
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l^e^fcs,  pi.  64..  cites  35  H.  8.— -— Brld^:m.  q^..  Hill.  13  Jac.  in  the  cifc of  Mande  v.  Tttnchg  it  It 

laiJ  ^ac  the  aHcac  of  the  patron  ought  to  be  by  deed,  other yvile  it  cannot  be  good. 

S.  P.  by  r3*  *  ^^it'  ^44-  If  the  par/G,i  grants  a  rent  with  the  affent  of  th* 

Clench  T.      P^if^on  and  ordinary^  this  is  a  good  confirmation.  J 

adm.utcd  ;  for  there  the  parfon  is  the  principal  grantor,  and  the  others  h^vc  not  any  cxprcfs  Intere(l: 
in  the  land  charged. 

*  Hobart  fays,  that  though  Littleton  fccmi  to  be  of  opinion  that  the  parfon  has  not  the  right  of  fce- 
fimp!e,  he  expounds  himi'cif  as  to  the  bringiDg  a  v/rit  of  right  [See  Lite.  f.  64^,  at  the  end  J,  but  othcr- 
wiie  the  j6t  of  the  parfon  is  it  which  charges  or  gives  j  and  it  fuffices  that  thft  patioo  or  ordinary  d« 
eit'icr  licen  c  or  alTenc,     Hob.  7.  pL  15. 

[378.] 

•f  Br^  i-aits,        1^^.  If  the  ccnfirmailon  be  made  and  delivered  hefore  the  grant  of 
3.  C  th^ut  ^hc  parfon^  this  is  no  good  confirmation,  though  the  grant  be  after 
is  go  d  by      made  by  the  parfon.     f  8  H.  6.  6.  Vide  Trin,   8  Jac.  Scaccario.J 

thr  f-'co'id 

delivery,  bcoaufe  it  to  k  no  effc£t  by  the  firft  delivery  ;  as  where  ont  grants  a  nnt  charge  out  of  the 
manor  ff  C,  urA  Lai  u'.ti'i-.y  in  i:  uit  the  timty  8cc.  and  after  he  j^urcbjjts  the  fame  manor,  and  thtfn  re- 
takes the  deed,  and  ic  Ucxivers  it  to  the  grantee,  this  is  good. 

^1^  ^*'^^*  [5-  So  in  this  cafe,  if  after  the  grant  the  conjir motion  he  delivered 
S.  c.-lU-"  again^  yet  it  is  no  good  confirmation,  bccaufe  by  the  firft  deli- 
See  the  note  very  it  is  a  deed,  and  this  fecond  delivery  will  not  amount  to  an 
at  pi.  4.  cjjtnt^  hecaufe  the  aflent  ought  to  he  by  deed.     Contra  8  H.  6.  6.  b, 

^"*  becaufe  the  firft  delivery  viras  void.] 
n     ^-    >       [6.  If  the  patron  accepts  a  leafefor  years  from  the  parfon,   this  is 

Foi*  4S1.  not  any  confirmation  by  the  patron.     Co.  5.  Newcomen,  15.  ad^ 

~'    ~^  mittcd.l 
5  Rep.  15.  J  • 

a.  cites  it  as  Trin.  30  Eliz.  in  the  Exchequer,  Mono ks  ▼.  Newcomen.— ——Lane,  38.  Arg.  cite« 

S.  O.  that  the  acceptance  of  the  patron  is  good  enough  to  make  a  confirmation.     [But  it  feems  mif- 

t4cen*j 

J  5  Rep.  1 5.  ["^^  ^f^t  if  th^  patron  cfter  acceptance  granU  it  civer,  this  is  9 
▼.  nVwco-  2°^^  confirmation.  Co.  5.  J  Newcomen,  15.  §  My  Report;* 
MEN,  s.c.  14  Jac.    Maund  against  French.] 

«f  S.P.  rc- 

folved. Co.  Lit.  301.  b.  302.  t.  S.  P.  §  S.  P.  by  Ccke  and  Doderidge.     Roll. 

Ilep.  361.  pi.  14.  in  S|C. 

fiut  if  the  patron,  alter  his  taking  fuch  Iea(e,  takes  the  profits  to  the  ufc  of  his  fon,  being  withii) 
fge,  this  is  not  any  confirmation  of  the  leafe  ;  for  though  fhe  aflent  ot'  the  patron  be  fufficient,  yet  it 
pught  to  be  by  deed,  otherwife  it  cannot  be  good.  Bridgai.-94.  in  cafe  of  Mano^  v.  French/  in 
|k  Jpqg  argiin^ent  there>  but  non  confiat  t>y  whom.  ^ 

8.  A  deanfelfed  in  the  right  of  him  and  his  chapter  makes  a  leafe 

for  years,  and  the   chapter  by  t hen f elves  confirm  the   faid  leafe ; 

this  is  not  good ;    for  their  deeds  being  fevered  have  no  effeft, 

becaufe  they  are  all  but  one  intirc  body;    but  otherwife  it  is 

if  after  the  leafe  they  both  confirm,  becaufe  this  amounts  to  a  nenu 

leafe.     D.  40.  b.  Mgirg.  pi.  i.  and  refers  to  14  H.  6.  16.  [b.^7% 

a.  which  is  only  a  fimilar  point.] 

f»rt>.  C.  38.        o.  If  a  parfon  makes  a  leafe  fpr  years,  and  the  patron  and  ordi^ 

f^'^^'  J"o'  ^^n  put  their  hands  and  feals  to  iu  this  is  a  good  leafe  to  bind 

Baniftefs      the  lucceiror.     D.  40.  b.  Marg.  pi.  i.  cites  it  as  adjudged  2  Jac, 

cafe,  feems    Baniftcr's  cafe. 

to  be  S.  C. 

^ough  S.  P|  does  not  appear  there  exadiy,  and  tt  feems  tbit  \%  Jac.  in  D.)  ikoold  be  (iCar.)^ 
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(P)     Confirmation  by  the  Bijhop  and  Chapter. 
In  what  Cafes  it  is  requifite. 

fi.  T  F  a  prebendary  or  par/on  leafes  parcel  oli  his  prebend  or  par-  •  See  (M) 

-*  fonage,  and  the  hijbop  who  is  patron  confirms  ity  yet  this  fliall  |*'^»  3' 
not  bind  the  fucceflbr  bifliop^  without  the  confirmation  of  the  dean  the  notee 
end  chapter^  becaufe  the  patronage  is  parcel  of  the  pofleffions  of  ^^*^ 
the  bifhopric.     P.  &  Tr.    15  Jac-   B.  R.    between    *    Smith 
AND  Bowles  agreed  by  the  counfel  at  the  bar.     33  H.  8.  Brook, 
Leafes  Placito,  64,    D.   195112.357.  admitted,   i,  2  Ma.  106. 
admitted.  D.  5  Eliz.  221*  18.  Com.  528.  pleaded.  So  per  33  H.  8.     f  379  J 
Brook,  Confirmation,  21.  30.] 

[2.  But  this  Jhall  bind  the  biJhop^  and  all  thofe  prebendaries  who  Sec  (M)  pi, 
come  under  him.    Pafch.  &  Trin.    15  Jac.  B.  R.  between  Smith   3-  *"^*' 
AND  Bowles  clearly  held  "by  the  better  opinion,    becaufe  the  "^         ** 
confirmation  of  the  dean  is  required  only^  for  that  the  pojfejfions  JbaU 
not  be  aliened  in  prejudice  of  the  fuccejfor.     D.  19  Eliz.  357.] 

["3.  If  a  prebendary  leafes  for  years,  and  the  dean  and  chapter  orcoimwai 
confirm  it  without  the  bifhop^  this  Ihall  not  bind  the  fucceflbr,  be-  2,^f  Y^*  ^ 
caufe  the  bifhop  is  patron  and  ordinary  thereof,    D.  36  H.  8.  tronoir^ 
6\.    Quaere.]  t^c  p»« 

^^^  bendi,  be- 

caufe thcjr  pofleffioM  are  derived  from  him*    3  Rcp«  7$.  b.  Mich.  40  ft  41  Elis.  cites  25  Afl*.  S, 
17  E.  3.  4c.    10  E.  3.   10.  50  £.  3.   16.  Per  Coke,  Cro^  £.  79.   pL  40.  Mich.  29  tt  3(1 

^z.  S.  P.  as  to  the  pofleflions^  and  cites  7  £.  3.  5.  30  £•  3.  26. 

^  Q^)     Confirmation  ly  the  Bijfjopy  Dean^  and 

Chapter. 
In  what  Cafes  it  is  necejary. 

Vx,  T  F  an  appropriation  be  made  to  an  abbot y  patron  of  the  chfirch,  Br.  Appro* 
*  *y  iheajent  of  the  king  and  bifijop^  this  is  fufficient,  without  the  P"*?^"!  j!" 
confirmation  of  the  dean  and  chapter ^  and  this  (hall  bind  the  fucceflbr  that  in  af-  * 
bifliop;   for  the  biihop  gives  nothing  by  his  aflenti  nor  hath  any  fifeofdar. 
right  as  patron,  but  only  as  ordinary.   Contra,  46  AiT.  4.  Brooke,  J^'"„f  ^^^°^" 
Dean  and  Chapter,  1 8«j|  appropna- 

ti  tfi  of 
the  advowfon  was  pleads  in  the  time  of  H.  3.  by  licence  of  the  king,  and  of  the  biAiop,  901^ 
^ean  and  chapter,  and  of  the  pope,  and  he  biinfeif  who  appropriated  was  patron,  a^  he  ought  always  lo 
be  upon  appropriation  ;  and  Brooke  fays,  that  To  it  fecnns  here  that  the  licence  of  the  biihop  is  not  biic 
for  bis  own  i\mt  without  the  dean  and  ch^pctr,  and  that  concord^  19  £.  3.  tit.  Judgmenc,  ia 
Fitsh.  \^^ 

[a.  If  a  parfon  grants  a  rent,  the  confirmation  of  the  patron  and 
ki/Hop  is  fu^cient  without  the  dean  and  chapter,  and  (hall  be  good 
again  (I  the  fucceflbr  bifhop,  for  he  makes  this  confirmation  but 
ad  ordinary^  and  the  bifhop  only  is  compleat  ordinary.     Ergo.] 

3.  Treafurer  of  a  cathedral -church  brought  affife  of  his  poffefOon  ^  ^^  ^ 
fevered  from  the  chapter  \  releafe  of  the  dean  and  chapter  is  no  /thurlb 

plea^ 
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Hull  bind  plea ;  for  it  is  his  feveral  right,  and  that  he  cannot  mate  Uafe  but 
bit  fuccef.  Jqj^  j^j^  ^^^  ^jj^^  without  Confirmation  of  the  dean  and  chapter, 
ncr  (.  faid    Br.  Dean,  &c.  pi.  15.  Cites  17  Afl.  29.] 

to  have  been 

fo  adjudged.     Cro.  £.  350.  pi.  17- Lev.  112.  in  a  nota,  cites  it  as  fo  (aid  by  Fcaocr  ia  Cioii 

£•  350. 

Adjudged  4.  K  prebendary  made  a  let^e  for  years  of  part  of  his  preheni^  and 

*"rdia*th^t  ^^'^  ^^^  confirmed  by  the  dean  and  chapter.  It  feemed  to  diivers^ 
a  leafe  by  a  that  this  (hould  not  bind  the  fucceflbr  without  the  aiTent  of  the 
prebendary  bifliop,  bccaufe  the  bifliop  is  patron  and  ordinary  of  every  pre- 
'  1^*^1101  e^r  ^"^*  ^^^  ^^  reporter  fays,  quaere;  for  the  common  ufage 
ceptedbythc  b  to  the  contrary.     D.  61  •  b.  pi.  30.  Fafch.  38  H.  8.  Anon.    * 

Aat.  3» 

H.  S.  bot  only  parfons  and  vicars,  and  being  not  excepted,  he  is  as  bifliops.  And  Popham  faid,  that 
in  Da*  Dals*s  case,  for  a  houfe  near  Paul  s  it  was  fo  adjudged,  and  that  it  had  been  fo  twice  ad- 
judged in  his  experience.  Cro.  £.  350.  pi.  27.  Mich.  36  &  37  £lis.  B.  R.  Watkinfon  v.  *  Man. 
S.  C  cited  in  a  nota,  Lev.  112.  bat  cites  Co.  Litt.  300.  b.  [391.  b.]  where  prebendary  is 
taken  as  parfon  or  vicar  not  to  have  all  the  fee  in  him. 

•[380] 

Sid.  158.  5-  A  leafe  by  chancellor  of  a  cathedral  church  ihall  bind  without 

P^"  ":  ®*^'  confirmation ;  per  tot.  Cur.  for  he  is  a  prebendary  and  more ;  for 
sl  C.  held  he  has  a  prebend,  and  befides  this  a  dignity,  and  is  feifed  in  fee 
accordingly,  in  right  of  his  church  within  the  words  of  the  ftat.  32  H.  8.  and 
"767^*7.  ^^^y  would  not  permit  it  to  be  found  Ipccially,  though  defired  by 
Bill  v.  Hoity  the  attorney^general ;  for  they  faid  they  would  not  have  it  made  a 
s.  c.  and  doubt.  Lcv.  112.  Mich.  15  Car.  2.  B.  R,  Bifco,  Leflbr  of 
5^.t"gan  Strode,  y.  Holt. 

impropriation  cannot  be  annexed  as  appendant  to  the  office  of  chancellor,  but  only  in  right  of  his  pre- 
bendary, and  therefore  his  leaie  is  gooJ  againft  the  fucceflbr  without  conhrmation  of  the  dean  and 
chapter. 


(R)     Confirmations  of  Grants  of  Donatives. 


[1.  ^Tp  H  E  grants  made  by  donatives  ought  to  be  confirmed  by  the 
*    patrons  of  them,  or  otherwife  they  arc  not  good  againit 


See  Co. 

^itt.  301. 

note's  upon    their  fucceflors.    D.  10  Eliz.  273.  j 

Litt.  f.  530. 

that  at  the  common  law  the  charge  of  the  chaplain  and  patron  had  been  good. 


See  (K)  pi.  ^2.  The  deanry  of  Wells  was  furrendered  and  diflblved,  and 
5.  S.  C.  ^j^jg  diflblution  confirmed  by  parliament,  and  a  new  dean  ereBed 
by  the  a£t,  and  the  nomination  of  the  new  dean  and  his  fuccejfors  by 
letters  patent  given  to  the  king  and  his  fucceffors  s  and  it  is  further 
J-  _M_  enaBedf  that  theyfball  pafs  their  pojfeffions  in  the  fame  manner  as  the 
•f  Foil  482.  ancient  deans  might  /  the  ne^v  dean  may  (f )  grant  his  poflcffions  as 
the  old  dean  might  with  the  affent  of  the  chapter^  without  the  con^ 
firmation  of  the  kingy  though  he  comes  in  by  the  letters  patents  of 
the  king,   for  the  fpecial  words  of  the  ftatute.    D.  lo  Eliz* 

273-  370 
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(S)     Who  may  confirm  in  refpcEl  of  his  E/late, 

£1.    ^rONE  can  confirm  unlefs  be  hath  a  right  at  the  time.  PerMaik. 
^^    10  H.  6.  62.J  J;*«H  'nd» 

-^  ^  ^  Rector 

or  BoiNCTnN*s  CAiB,  quod  nemo  negavit ;  and  therefore  it  fccmf  that  eonfinnatjon  made  by  the 
fon,  without  warranty  in  the  time  of  the  father,  is  not  good  agalaft  the  fon  after  the  death  of  the  father* 
Br.  Coaiirmatioa,  pU  lo.  cites  S.  C. 

\lm  If  tenant  in  tail  of  an  advtnvfon  and  his  fon  and  heir  apparent  Hob.  45. 

join  in  a  grant  of  the  next  avoidance^  and  after  tenant  in  tail  dies,  J^J.***  i-    * 

his  fon  Jball  avoid  it ;    for  this  can  be  no  confirmation  by  him,  s.  c.  ad. 

inafmuch  as  he  had  nothing  in  it  at  the  time  of  the  grant.     M.  1 2  Jac.  Ju<J«cd ;  be- 

B.  between  Wivell  and  Scroope,  plaintiffs,  and  Eubank  and  JJ^'h^ 

TopsoN,  defendants,  adjudged.]  thing  in  the 

advowfouy 
neither  in  poiTeflion  nor  right,  nor  in  a^uat  poflibiltty  at  the  time  of  the  grant  \  *  hereupon  a  writ  of 
error  was  brought,  but  aBigned  only  in  a  difconti nuance ;  for  the  judgment  was  given  on  a  demurrer* 
■   ■       Browni.  165.   Wivcl  v.  the  Biihop  of  Chetler,  S«  C.  adjudged  that  the  grant  is  void. 

•C3813 

3.  In  qffife,  where  the  father  granted  a  rent'^harge  for  life,  and 
the  fon  confirmed  //,  and  the  father  died^  and  the  grantee  brought 
qffife  of  the  rentj  and  the  ijfue  was  taken  upon  the  feifm  of  the  fin,  at 
the  time  of  the  confirmation  made ;  and  fo  it  feems  that  he  who 
confirms  without  warranty  ^  where  he  had  nothing  at  the  time  of  the 
confirmation  made,  as  the  fon  in  the  life  of  the  father,  &c.  that  in 
this  cafe  the  confirmation  fiiall  not  bind  the  fon  after  the  death  of 
the  father,  but  he  may  fay  that  he  had  nothing  at  the  time  of  the 
confirmation.     Br.  Confirmation,  pi.  14.  cites  14  Aff.  14. 

4.  Where  my  entry  is  lawful  there  my  confirmation  is  good.     Br.  S.C.  cltel 
Confirmation,   pi.  32.  cites  11  H.  7.  28.  ^'^''^^ 

5.  As  if  my  diffeifor  grants  a  rent-charge,  and  I  confirm  it,  this  jtij.'  ^ 

Is  good.     Ibid.  Car.  148.  •• 

6.  And  if  I  infeoff  another  upon  condition,  and  after  the  condition  JTr^®* 

//  broken,  and  I  confirm  his  eftate,  this  is  a  good  confirmation,  s.  p.? 1** 

Ibid.  Kelw.  103* 

7.  But  if  the  confirmation  had  been  made  before  the  condition  "J"  ^j*  '^ 
had  been  broken,  nihil  operatur.     Ibid.  gued*;  aa4 

ibid.  i»i« 
b.  pi.  73*    Cafus  incerti  tcmporii.  S.  C.  cited  Arg.  1  Rep.  146.  b.  147.  a.  b* 

8.  Uon  valet  confirmatio  nifi  ille,  qui  confirmat,  fit  in  pofieffione 
rei,  vel  juris,  unde  fieri  debet  confirmatio.     Co.  Litt.  295.  b. 

9.  If  a  man  grants  a  rentcharge  out  of  his  land  to  another  ^or  Co.  Lite. 
term  of  his  lifcy  and  after  he  confirms  his  ejlate  in  the  faid  rent,  to  3o8.  a.  ^ 
have  and  to  hold  to  him  in  fee  tail  or  in  iccfimple,  this  confirma-  ^^^  ^^^ 
tion  is  void  as  to  enlarge  his  eftate,  becaufe  he  that  confirmeth  parent  be. 
has  not  any  reverfion  in  the  rent.     Litt.  f.  C48.  tween  a  r«»r 

edand  a  rent  In  effe  \  but  fays  it  is  to  be  obfcnred  that  Littleton  intends  hii  deed  of  confirmation  not  to 
contain  any  claufe  of  diftrefs ;  for  oChctwiie  at  to  the  confirmatioa  cLc  deed  U  Toid,  bttt  ihe  cUuft  •/ 
d*flrejt  gmwnti  to  a  mw  granl* 

10.  But 


3Sz  Confifrmatfon, 

Co.  Litt  10.  But  if  a  man  hefiifed  in  fee  of  a  fy/i/-fcTvicc  or  rent^-charges 

?t^i  to  be'^*  *"^  ^^  grants  the  rent  to  another  for  life^  and  the  tenant  attorns^ 
obferved  and  aftcr  he  confirms  the  efiate  of  the  grantee  in  fee  taily  or  in  fee 
that  Little-  ftmpUy  this  Confirmation  is  good,  fo  as  to  enlarge  his  eftate  ac- 
wTatt^iT"  cording  to  the  words  of  the  confirmation,  for  that  he  which  con- 
v^tnty  be.  firmed  at  the  time  of  confirmation  had  a  reverfion  of  the  rent. 
caufc  it  it      Litt.  f.  C40. 

fequihte }  '*    -^ 

but  to  the  confirmation  of  the  grantee  of  the  rent  to  enlaije  hia  eftate,  there  ia  none  ttece0aiy,  and 

therefore  he  puts  none. 


J^'-  393>  1 1 .  If  laron  and  feme  are  tenants  in  fpecial  tail,  remainder  to  the 

Trln/i7  ^'  ^^^^^  ^^^  ^i^  heirs,  and  the  baron  levies  a  fine  with  proclamations. 

Car.    Dixie  to  the  ufe  of  J.  S.  and  his  heirs,  and  dies,  and  the  ivife  enters  ;  and 

V.  Bcaa-   .  j^  g^  rcciting  the  gift  in  tail,  and  that  the  wife  was  fcifed  in  tail 

s!°C '  be!  oy  force  thereof,  confirms  her  efiate  habend^  to  her  and  the  heirs  <f 

tw'ccn  other  the  body  of  her  late  hujbandandfelf,  &c.  the  confirmation  is  void, 

parties,  ^  v&iX  operatur.     For  if  the  remainder  had  been  in  a  ftranger, 

gued  ^th  *  ^"^  ^^c  ^if*^  enters,  nothing  is  left  in  the  conufee  but  a  pombi* 

the  refoiu-  lity  which  docs  not  pafs  by  the  confirmation,  and  though  the 

*^VT*'^  conufee  has  the  remainder  oy  the  fine,  nothing  can  be  extra£led 

Crooke  e  out  of  the  fee  by  the  confirmation ;  for  the  old  eftate  tail  is  barred 

contra,  and  as  to  the  iffueSy^and  cannot  defcend,  but  the  feme  is  feifed  of 

by  Se^awrt  ^^  intirc  old  eftate,  and  no  new  eftate  is  created  by  the  con- 

bcforethc  firmation,  but  only  the  old  eftate  confirmed,  and  confequentlj 

•rgument  of  cannot  defccnd  %  nor  can  a  confirmation  add  a  defcendible  quality 

STchljIif.  ^^  *  ^"^  ^^°  ^^  difabled  to  take  by  defcent.     Adjudged.    9  Co. 

tice,  the   "  1 3  8.  &c.  Pafch.    lo  Jac.  in  the  Court  of  Wards,    Beaumont's 

matter  wai      cafc. 
compromif* 

fd»  and  fo  their  argument  fpared  \  but  jMei  held  againft  the  lefoludon  \  for  admitting  Aat  the  feme  wai 
tenant  in  tail  j  and  her  iflues  barred  by  fine  of  the  baron,  and  that  a  defcendible  quality  cannot  be  givQi 
to  the  faid  eftate  uii,  yet  the  perfon  of  the  feme  was  not  difabled  by  the  ftat*  4  H.  7.  and  3a  H.  8« 
tut  only  her  eftate,  and  cooCequently  ihe,  as  well  as  a  ftranger,  may  take  a  new  eftate  in  remainder, 
which  Ihall  be  defcendible  to  her  iflnes,  and  her  iftues  ftiall  make  title  upon  this  gift  in  remainder,  aqd 
at  iftue  of  the  donee  in  remainder,  and  not  by  the  ancient  and  firft  eftate  tail  which  was  barred  by  the 
^,  and  he  thought  this  a  plain  cafe.  ■  Cro»  C»  476.  pl»  5.*  Baker  v.  WiUit,  $•  C.  accQrdiq( 
tojo.  "^ 
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(T)     Confirmation  by  way  of  Enlargement.     Who 

may  confirm  in  reJpeSl  of  his  Eftate. 

[In  Temporal  Matters.] 

[i.  TJE  that  hath   but  a  right  in  reverpon  cannot  enlarge  the 
•^^  cftatc  of  the  IciTec.     3  H.  4.  10.] 

2.  If  the  dijfeifie  and  ajtranger  dijfeife  the  heir  of  the  dijfeiforj  and 
the  diffksfee  confirms  the  eflate  of  his  companion^  this  (hall  not  extin- 
guiih  his  right  that  was  fufpended ;    fo  as  if  the  heir  of  the  dif- 

feifor  re-^nters^  the  right  of  the  difleifee  is  revivedp     Co.  Litt. 
298.  b. 

3.  &  it  is  if  the  grantee  of  a  rent-charge  and  an  eflr anger  dijfeifes 
the  tenant  of  the  land^  and  the  grantee  confirms  the  eftate  of  his  com~ 
panion^  the  tenant  of  the  land  re-enters ^  the  rent  is  revived  ;  for  the 
confirmation  extended  to  the  rent  fufpended  \  otherwife  it  is  of  a 
reUafc  in  both  cafes.     Co.  Litt.  298.  b. 


(U)     To  whom  it  may  be. 
[In  Temporal  or  Spiritual  Matters.] 

[l.    A  Confirmation  to  leffee for  life f  and  a  fir  anger ^  to  have  for  Butwfcerf 
-^  their  lives^  is  void  j  for  there  is  no  privity.     Contra  1 8  E.  If,^/^ 
3.  19.  b.  admitted.]  itjitftir 

yartj  that 
he  and  a  ftranger  (hould  hate  for  life  ;  and  there  bccaofe  the  ftnmger  could  not  take  in  poiTc/fiofly  tbft 
^ufticet  made  iuch  conftru^ion^  that  it  fhould  enare  as  a  con6rmatioA  of  the  Icflee^t  eftate,  and  re* 
majnder  over  to  the  ftranger  for  the  benefit  of  the  ftranger.     PaJm.  31.  cites  it  to  have  been  reiolted 
S4.  Elis.  at  Hertford. 

2.  If  a  man  leafes  to  J,  N.  for  term  of  fears,  and  the  leffor  con* 
firms  to  the  leffee  and  his  feme  for  term  of  life,  they  have  franktene- 

ment  by  this.    Br.  Confirmation^  pi.  26.  cites  8  Aff.  20.  pcrWilby, 

3.  And  by  2  £.  3.  if  the  baron  be  tenant  by  elegit,  and  the  co^ 
nufor  confirms  to  him  and  his  feme  for  term  of  life,  that  tjicy  have 
franktenement.     Contra  40  £.  3.  23.  and  18  AiT.  3. 

4*  One  made  a  leafe  to  a  man  for  term  of  his  life,   and  took  feme^ 
and  the  lejfor  granted  and  confirmed  to  the  baron  and  feme  for  their 
lives :  and  per  Cur.  this  (hall  not  extend  to  the  feme,  becaufe  (he 
had  nothing  in  the  land  at  the  time  of  the  confirmation.     Br.    C  383  ] 
Confirmation,  pi.  3.  cites  40  £.  3.  23* 

5.  A  chaplain  enters  into  a  benefice  'where  the  king  is  intitled  to  pre^  Br.  Quare 
fent,  and  the  king  confirms  his  efiate;  this  is  a  good  bar  in  quare  im-  l"!^^*^ 
pedlt  brought  by  the  king,  if  the  chaplain  be  in  as  incumbent ;  but  s.  C. 
contra  if  he  be  in  as  intruder  in  the  lifetime  of  the  jother  incumbent. 

Br.  Confirmation,  pi.  6.  cites  7  H.  4.  30. 

6.  But  per  Skrene,  if  he  enters  as  fpollor  [intruder^,  and  after 
the  incumbent  upon  whom  he  enters  dies,  and  now  the  king  confirms, 
this  is  good.    Quxre  inde.    Ibid. 

7.  An 


3^3  ConfifrmaWon. 

Le,47.  pi.        y.  An  aiUn  torn  purchafed  lands  in  fee^  and  before  vffice  fiuni 

s!*C.^  Anl  ^^'  ^w^^'^*  by  letters  patents,  made  him  a  denizen^  and  confirmed 

derfon  ch.  Aw  g^tf/f.  Thc  quellion  vras,  whether  the  confirmation  was  good  ? 

J.  thought  Anderfon  thought  it  good,  but  Rhodes  e  contra  j   and  Shuttle- 

•tion^g^  worth  being  afterwards  afked  the  qucftion  by  divers  barrifters,  he 

bat  the    '  faid  his  opinion  was,  that  the  lands  were  not  in  the  queen  before 

point  wat  officc   found,    and   that    therefore    thc    confirmation   is  good* 

minciT*'^"  Goldfb.  29.  pi.  4.  Mich.  a8  &  29  Eliz.    Anon. 

4  Lc.  82*  pi.  175.  S.  C*  ia  totidem  verbit. 

.8.  A.  leafed  to  B.  at  v)illy  and  afterwards  leafed  to  him  fir 
jearsy  remainder  to  J.  S.  in  fee.  This  is  good,  though  no  livery  be 
made;  for  pofleffion  countervails  livery.  D.  269.  b.  20.  in 
Marg.  cites  38  Eliz.  C.  B.    Cooper  v.  Callambil. 

9.  Non  valet  confirmation  nifi  ille^  cui  confirmatio  fit,  fit  in  pof 
feffione.     Co.  LItt.  295.   b. 
But  if  the  10,  If  dijfeifor  makes  a  leafe  for  years,  and  dijfeifee  confirms  the 

Uafihtt9      gjjj^j     ^i^j3  J3       ^j  3jjj  cffeftual.     Litt.  f.  ci8. 

Micbatlwias  ntxt,  the  confirmation  is  void,  becaufe  the  termor  has  only  an  intereile  termini^  and  no 
cftate  in  him  whereupon  a  confirmation  may  enure.    Co.  Litt.  296.  b. 

sXeb.4.32*  II.  A  feifed  of  land  grants  and  infeoffs  B.  of  the  premifes  by 
mi^n  ▼?**'  ^^^  fealed  and  delivered,  but  no  livery  and  feifin.  About  a  year 
"Whitchcot,  (^fi^  -^-  grants  and  confirms  the  premifes  to  B>  at  which  time,  and 
S.  C.  the  before,  A.  and  B,  lived  together  in  the  houfe  upon  it.  A.  kept  houfe^. 
Sc  ftoff-  *^^  P*^^  parifli  duties.  Per  Cur.  fuch  living  together  in  thc 
ment  with  houfc  IS  fufiicicnt  entry  and  pofieffion  to  enable  B.  to  take  con- 
future  eon-  firmation ;  for  thc  law  will  adjudge  the  pofleflion  in  him  that 
fufficient  ^^^  ^^  '^gbt,  which  was  B.  unlefs  it  had  been  proved  that  A. 
and  both  iiv.  had  determined  his  will  after  the  feoffment,  and  before  the  con- 
il^^*^  firmation.    Sid.  385.  pi.  16.  Mich,  20  Car.  2.  B.R.  Lord  Kin- 

Ihall^beln-     ^^^1  ^^  Whitchcott. 

tended,  and  need  not  be  fpecially  proved,  whereupon  the  plaindff  was  oonfuited* 


(U,  2)     At  what  Time  it  may  be. 
[Ia  Temporal  or  Spiritual  Matters.] 

I.  /confirmation  bore  date  before  the  date  of  the  deed  of  grant,  and 

^  yet  good,  becaufe  it  was  averred  to  be  primo  deliberatum 

afier  thefirft  deeds    quod  nota.     Br.  Confirmation,  pi.  25.  cites 

I  H.  6.  8. 

f  3^4  ]  '      2.  If  z  parfon  grants  an  annuity,  and  refigns,  and  ^t  patron  and 

cha  '*"w*    ordinary  confirms  it,  the  annuity  is  determined,  and  thc  confirm* 

giebeTthc'    z^oTi  comcs  too  late.  Br.  Annuity,  pi.  26.  cites  21  H.  7.  i.  per 

confirma-       ButlCF.  * 

tion  muft  be 

in  the  life,  and  during  the  incumbency  of  the  parfos,  and  fo  in  the  life  of  the  biibop,  or  of  any  otlnr 

fole  corporation.    Co.  Litt.  301.  a. 

Co.  Litt.  3.  If  tenant  for  life  leafes  to  A.  for  years,  and  afterwards  IcafcS 

U\  with  iT'  ^c  f*«*€  J»^d^  '^  ^*  f^  y^^h  *»d  he  in  reverfion  confirms  the  lafi 

Uafi^ 


Confirmation.  384 

hafe^  and  afierwardt  confirms  the  firfi  leafe^  yet  this  confirmation  Ijttle  Ttria- 
does  not  make  it  efFcftual,  becaufe  B.  the  fecond  leflee  had  an  J^^'^Jf}^^^ 
intereft  before  by  the  confirmation  of  him  in  the  reverfionj  madeaiLjt 
per  Dyer,  Wefton,    and  Carus ;    but  Brown  feemed  c  contra*  /<"•  ^oytan 
D.  67.  in  pi.  180.  Trin.  6  Eliz.  2,;^«* 

l^«r  and  Iffftefor  Hfe  joined  in  a  Uafef^r  60  yean  to  B*  tvbicb  leafefor  60  yean  leffor  confirmed^  auid  af- 
ten^'arda  he  confirmed  the  leafe  for  30  years,  and  then  within  the,  30  years  leflee  for  life  died.  It  wat 
adjudged,  that  the  leaCe  to  A.  for  30  years  waa  determined  by  the  death  of  lelTee  for  life,  and  that  B. 
night  enter  ;  for  though  B.'s  leafe  was  later  in  time,  yet  it  was  of  more  force  in  law ;  becaufe  the 
leflbr,  who  had  power  to  confirm  which  he  pleafed,  did  confirm  the  fecond  leafe  frft»  Cites  it  as  in  the 
time  of  Q^EUs.  UweU  ▼•  Lodge. 

4-  If  a  iijhep  males  a  leafe  on  the  2d  of  May ^  and  the  dean  and  Confirmi- 

chapier  confirms  it  on  the  \fi  of  May^  this  leafe  is  good  after  the  ^^^fJ'^ 

bifliop's  death ;    per  Catlin  and  Southcote.     But  Wray  aflced,  by  dean  wd 

how  a  leafe  can  be  confirmed  before  it  is  made  ?    To  which  Cat-  chapter  may 

lin  and  Southcote  anfwered,  that  the  affent  before  is  a  good  con-  ^jf^'J^ 

firmation  after.     Ow.  33.   Hill.  8  £liz.   Anon.  as  after,  be- 

caufe the 

4ean  and  chapter  have  no  intereft  in  the  land,  but  only  a  power  to  afleot,  and  an  afTent  palTes  no  in- 
tereft any  more  than  an  attornment  \  per  Manwood  Ch.  B.  Lane,  64.  Trin.  7  Jac*  in  Sir  Edward 
Dimmock's  cafe. 

5.  Aflent  of  dean  and  chapter  to  a  kafe  in  reverfion  made  by  the  ^Wd.  61.  pi. 
bifl>op  is  good  either  before  or  after  attornment^  but  in  cafe  of  a  tranf-  ,?°[o^ignJ 

lation  of  the  bifhop  to  another  biihopric  attornment  after  is  void,  verbis « 

3  Le.  17.  pi.  40.  Mich.  14  Eliz.   Anon.  4 Leas- 

•^  '     *^     ^  ^  pl.  73.  Tht 

Bifhop  of  Rochefter's  cafe,  S.  C.  In  totidem  verbis. 

6-  Prebendary  grants  a  kafe :  the  bifhop^  who  wzs  patron  as  well 
as  ordinary f  grants  the  next  avoidance  of  the  prebend  to  J.  S. 
The  dean  and  chapter  confirm  the  grant.  Then  the  bifhop  and 
the  dean  and  chapter  confirmed  the  leafe.  This  confirmation  is 
too  late,  and  not  good  againft  a  fuccefTor  prefented  by  the  grantee 
of  the  next  avoidance.  Hob.  7.  pl.  15.  Trin.  11  Jac.  Spend- 
lows  V.  Burket* 

7.  There  is  a  diverfity  between  a  confirmation  of  an  e/late  and  a 

confirmation  of  a  deed  g   for  if  the  diffeifor  makes  a  charter  ol  feoffs 

ment  to  A*  with  a  letter  of  attorney ^  and  before  livery  the  diffeifee  con-» 

firms  the  e/late  of  A.  or  the  deed  made  to  A.  this  is  clearly  void 

though  livery  be  made  after.     Co.  Litt.  301.  a. 

8.  The  like  law  is  of  a  confirmation  ^  a  deed  of  grant  of  a  re* 
verfion  before  attornment.  In  the  fame  manner  it  is  if  a  biflfop  at 
the  common  law  had  granted  lands  to  the  king  in  fee  by  deed^  and  the 
dean  and  chapter  by  their  deed  confirtn  the  deed  of  the  bifliop,  and 
after  the  deed  of  the  bifhop  is  inrolled^  this  is  good  albeit  the  con* 
firmation  of  the  dean  and  chapter  be  not  inroUed,  for  the  aflent 
upon  the  matter  is  made  to  the  bifhop.    Co.  Litt.  301.  a. 

9.  Bttt  if  a  bifhop  had  made  a  charter  of  feoffment  with  a  letter 
tf  attorney^  and  the  dean  and  chapter  before  livery  confirm  the 
deed,  this  is  a  good  confirmation  and  livery  made  afterwards  is 
good^  and  fo  it  has  been  adjudged.    Co.  Litt.  301.  a. 


s^s 


Con6tmatiotf« 


(X)     What  Conveyance  [or  Words  in  a  Conveyance^ 

{hall  enure  to  a  Confirmation. 

t.  p.  ■<>     [^»  T  F  *  ^^"  makes  a  charter  of  feoffftuni  to  a  mmn  who  Is  /gifij 
eordingly,  -*  of  the  freehold  by  thefe  words,  dedi  concejft  and.  confirmavi^  &c, 

*"a**  ^froff.  ^^^  ^^'^  enure  by  way  of  confirmation.     19  H.  6.  45.J 

SDcnt,  per  rot.  Cur.  Br.  Confirmation,  pi.  9.  cites  S.  C— —  Fitzh.  Confirmation,  pi.  2.  cites  S.  C. 
So  by  the  words  dedi  &  cwctjjt^  thii  is  a  good  confirmation  j  quare  of  the  word  dimiju     Br. 
Confirmaciony  pi.  zo.  cites  I.itt.  Confirmation,  123.  »  So  of  Jelli  or  concfjfif  but  quaere  of  the 

word  dimifi.  Br.  Confirmation,  pt,  31.  citu  Litt.  [f.  531*]  This  word  (dmifi)  will  amount  fo  a 
ConfirmatioAy  Co.  Litt.  301.  b. 

Ow.  66.  [2.  If  there  be  lejjee  for  yearsy  the  reverjionfor  Ufe^  the  reverfon 

Iwftead*  i/iyj*^,  and  he  in  the  reverjion  in  fee  makes  a  charter  of  feoffment  in 
S.  c.  ad-  fee  and  liverv  to  lejfeefor  years j  admitting  this  to  be  void  for  the 
judged,  that  mean  eltate  for  life,  this  fhall  enure  by  way  of  confirmation  to  the 
Sintnihir'  leffeeto  enlarge  his  eftate*  M.  40,  41  Eliz.  B.  R.  between 
operatur.      Knotsford  AND  Eedes,  per  Curiam.] 

Cro.  I.4J17.  [3*  ^^  there  be  tenant  in  tai/,  the  remainder  in  fee  ^  and  tenant  in 
pi- 1.  Dul-  tail  grants  a  rent  in  fee  to  him  in  the  remainder ^  and  after  he  in 
*****  ^*  i"  P  ^he  remainder  grants  over  reditum  pradi&um  ,•  this  fhall  be  a  cori-< 
■nd"s.  P.  *  firmation  of  the  rent,  fo  that  the  remainder  fhaD  be  charged  with 
iieemi  ad.  it  after  the  death  of  tenant  in  tail  without  ifTue.  M.  15  Jac.  B.  R. 
mltted.—  between  Dutton  and  Ingham,  it  was  a  queftion,  for  Houghton 
Couldweu'i  inclined  that  it  (hould  not  be  a  confirmation,  but  Montague  in- 
cafe,  s.  c.    clined  the  contra^   and  the  others  did  not  fpeak  to  it  Upon  their 

by  the  granting  the  rent  oTer  this  was  a  coniimation»  and  Montague  fiud,  that  it  wii  a  coafimudoii 
4uriog  the  cftate  tail,  and  ihall  enure  aa  a  fiew  grant  afcenvarda. 

4.  A.  fei&d  of  land  in  fee,  grants  by  deed  rent  out  of  this  land 
io  B.for  life^  the  remainder  of  the  faid  rent  to  Cfor  life^  and  af- 
terwards by  another  deed  releafes  to  C,  and  his  heirs  all  the  right 
which  he  has  in  the  rent ;  and  if  it  fhall  happen  that  the  faid 
rent  fhall  be  in  arrear,  that  it  may  be  well  and  lawful  to  C.  and 
his  heirs  to  Sftrain  tor  it  in  the  faid  land.  Refolved  that  this  is 
a  good  remainder  of  a  rent  newly  created,  and  that  C.  has  a  rent- 
charge  in  fee ;  for  the  fame  rent  in  this  cafe,  in  conibrudion  of 
law,  fignifies  the  like  rent.  Adjudged  and  affirmed  in  erron 
Jcnk.  30.  pi.  58.  cites  26  AfT.  pi.  38. 

5.  &  A.  grants  a  rent-charge  out  of  his  land  to  B.for  life,  and 

A.  afterwards  confirms  the  ejlate  oftht  faid  B.  in  the  faid  rent  to 

B.  and  his  heirs ;  B.  has  only  an  eflate  for  life.  The  word  of 
confirmation  '  doth  not  amount  to  the  word  grant.  Proprietates 
verborumfunt  obfervanda.     Jenk.  30.  pi.  58.  cites  26  AfT.  pi.  38. 

6.  A  man  made  feoffment  in  fee  upon  condition  to  reinfe^/jtm  in 
taily  the  remainder  over,  and  after  rC'^ntered  claiming  nothing.of  tht 
one  efiate  or  of  the  other  ^  and  the  next  day  the  feoffee  made  feoffvunt 
U  him^  haitti£  fihi  Uf  heredibus  de  corpore  fuo^  the  remaindtr  over 
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as  aboTCy  and  it  was  held  a  good  gift  and  remainder,  and  not  a 
confirmation  j  and  yet  he  delivered  the  deed  to  him  without  li- 
rery,  and  a  good  gift  .in  tail,  and  a  good  remainder.  //  feems 
thai  it  tvas  upon  tie  land,  and  then  the  reentry  ofthefeojfee  remitted 
him^  and  by  the  livery  of  the  deed  upon  the  land  this  fhall  enure 
as  a  gift  within  the  view,  and  then  it  amounts  to  a  livery.  Br. 
Confirmation,  pi.  27.  cites  40  AfT.  10. 

7.  Avowry  becaufe  hisjvther  ^asfeifid  in  fee^  and  gave  in  tail  to    [  386  J 
J*  and  E,  his  femey  rendering   22  years. Ss.  and  a/terwards  40/. 

per  ann.  and  Jhewed  deed  indented  thereof y  and  (hewed  that  the  2  a 
years  are  paft^  and  conveyed  the  tail  to  the  plaintiff"  by  defcent^  and  for 
4  /•  for  two  years  avowed  upon  the  plaintifF  as  upon  his  tenant  by  the 
wanner.  Norton  faid,  you  yourfelves  confirmed  the  eftate  to  us, 
habendum  to  us  and  our  heirs  by  the  deed  which  here  is,  tenen- 
dum by  8  s.  after  the  a 2  years  pafTed,  and  demanded  judgment 
if  for  more  fervices  may  he  avow.  Skrene  faid,  at  the  time  of 
the  confirmation  you  had  nothing  in  the  land,  and  demanded 
judgment  and  prayed  return,  and  after  the  court  would  not  re- 
cord that  the  plaintifF  pleaded  it  by  way  of  confirmation,  but  by 
way  of  grant  to  hold  by  Icfs  rent ;  for  the  deed  willed  noveritis 
xnc,  the  avowant,  concelfifTe  &  confirmafle  omnia  terras  &  tene- 
menta  to  the  plaintifF,  hacredibus  &  affignatis  fuis  imperpetuum 
reddendo  inde  annuatim  mihi,  &  hseredibus  meis  8  s.  for  42 
years  pro  omnibus  redditibus,  5cc.  and  well  to  plead  it  by  way 
of  grant ;  for  confirmation  of  eflate  is  not  good  but  to  him  who  is  inpof^ 
feffion,     Br.  Avowry,  pi.  48.  cites  14  H.  4.  37,  38. 

8.  If  two  jointenants  are  feiled  of  certain  land,  the  one  cannot  PI.  C.  156. 
infeoff  the  other,  for  he  cannot  make  livery  by  reafon  that  the  *>*«'5«»s.c, 
other  is  feifed  ;  but  fuch  feoffmetit  fhall  enure  by  way  of  confnna*  ijt.  W^. 
tion.     Br.  Confirmation,  pi.  ii.  cites  22  H.  6.  42,  43.  ment,pi.xr. 

S.  C.  cited  Arg.   4  Mod.  150.  S.  P.  and  Days  ii  moil  be  pleaded  as  a  confinaation  and  noc  literallf 
M  the  deed  is  worded. 


o«  If  one  coparcenor  infeoffs  his  companion  by  deed  by  dedi  iff  con-^ 
cejpy  this  fhall  enure  by  confirmation  without  livery  5  for  it  coun- 
tervails remifi  &  confirmavi,  per  Littleton.  Br.  Confirmation, 
pK  1 8.  cites  10  £.  4.  3. 

10.*  A.  leafes  to  B.  for  years,  and  after  A.  by  deed  indented  DaJ.  37.  pU 
bargains  and  fells  the  fame  lands  to  B.  and  his  heirs,  without  any  3«  .^.  c.  in 
word  of  ^iv^  OT  grant  exprefled  m  the  deed}    per  omnes  juft.  bU. 
nothing  pafFes  by  the  deed  without  inrolment,  and  it  is  no  con- 
firmation.    Mo.  34.  pi.  113.  Trin.  4  £Iiz.  C.  B.  Anon. 

II,  Tenant  in  tail  leafes  for  years,  and  zittx  leffbr  covenants 
and  grants  to  lefFee  that  he  fhall  have  and  hold  the  land  to  him  and 
ethers  during  the  life  of  lejfcr.  By  the  opinion  of  3  jufliccs,  this  is 
neither  furrender  nor  confirmation  to  enlarge  his  cftate,  and  is 
only  a  covenant  notwithftanding  the  word  grant;  but  Wcfton  J. 
feemed  e  contra,  by  reafon  of  the  word  grant.  D.  272.  pi.  34, 
Palch.  10  £li2.  Cardinal  v.  Sackford. 
Vou  V.  Ff  12.  A 
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And.  '»3.  12.  A  grant  and  iemlfe  of  the  land  to  tenant  at  wiU  to  Iiold^ 

jl's^p^— *  for  life  rendering  the  ancient  rent  is  a  confirmation  ^  pcrCtir.* 
Bendi.  199.  3  Lc.  15.  pi-  35-  Mith.  14  Elis.    Anon. 

S.  C.  held  accordingly. D.  S69.  b.  at  the  eod  of  pi.  to.  tfe  fcporttr  ft^t,  tbt  opiaioB  of  a 

grant  made  by  the  lelTor  to  leflee  st  will  for  term  of  lif«  was  cooliniied  HUl.  14  KUs«  tot  a  food  con* 
flrmatioo  Co  cnlatKe  th  dUte  without  tivoy.— — — Ow.  i.  S.  C*  adjudged. 

Agreed  by  13.  A.  fcifed  made  a  leafe  fir  years  to  J.  8.  the  defendant,  and 
dithejof.  afterwards,  by  his  deed,  containing  dei,  coneejji  (s^  cofifirmavi, 
he  may  cake  g^ve  it  to  7.  S.  and  his  hsirs^  with  a  letter  of  attorney  to  mtdte  Bvery. 
it  the. one  It  was  ohjedcd  that  this  was  not  a  feoffment,  hut  a  coniirma- 
•th^^^  alTd  *'°"  ^"'y*  becaufe  of  the  wor^  confirmavi  %  hnt  Anderfon  Ch.  J. 
that'the'iaw  faid,  that  thc  leffee  nuy  take  it  either  as  afitffment  or  a  confirma^ 
lufpendtand  fion :  and  the  court  held  it  a  feoffment.  Goldfb.  25.  pi.  6. 
"e'ht'dc"    Trin.  28  Eliz.    Lcnnard's  cafe. 

dared  hit  pleafan.  Codb.  139.  pi.  170.  Leonard  ▼•  Stephens,  S.  C.  ■  ■  3  Le.  Ii8.  pL  iSob 
S.  C.  adjudged. 

[  387  ]        14.  A.  by  indenture,  in  coapderation  of  love  which  he  bare  /» 
his  fon^  and  for  natural  affection  unto  him,  bargained  and  foU^ 
gave^  granted^  and  confimUd  certain  lands  unto  him  and  his  heirs. 
This  deed  was  inrolledi  the  queftion  was,    whether  this  land 
fhould  pafe,  and  it  was  held  it  fliould  not,  unleb  money  had  been 
paid,  or  ftate  were  executed^  for  the  ufeJbaU  not'^Ji s  but  be- 
caufe the  fon  was  then  in  poffeffion,  it  was  held  to  enure  bj  way  of 
confirmation.    Cro.  J«  127.  pi.  17.  Trin.  4jac.  B.  R.    Ofbome 
and  Bradfliaw  v«  Churchman. 
If  I  only  afe       i^.  In  fomc  cafc  this  verb  dedi  or  conceffi  (hall  enure  to  the 
dcdUnd'      ^^"^^  intent,  as  this  Terb  confirmavi  0  as  if  I  be  difleifed  of  a  carve 
concern,      'of  land,  and  I  make  fuch  a  deed  Sdant  pr4tfmtesy  (5V.  or  ^uod 
that  ia  a»      eoncejji  to  thc  difleifor  the  faid  canre,  &c.  and  I  deliver  only  thc 
ww"*c*nfir!  ^^^  ^^  bim,  without  any  livery  of  fcifin  of  the  land,  this  is  a 
mavi ;  for  it  good  confirmation,  and  as  (trong  in  law  as  if  there  had  been  in 
amount*  to    ^^  j^j  j^jj  ^^b  confirmovi.     iML  f.  C3X, 

a  grant  ot  •'  ^^ 

the  right  to  the  perfoii  in  pofleflioo  j  and  if  he  haa  ny  rights  I  can  arrer  after  Inqwach  hit  cAflte^ 

OUb.  Tceait.  Ten.  yj. 

x6.  Leafe  to  A.  for  years,  and  after  by  hb  deed  die  leflbr 

voluit  quod  haberct  &  teneret  terram  pro  termino  vitae  foae,  thi$ 

Is  adjudged  by  this  verb  (volo)  to  be  a  good  confirmation  for 

term  of  his  lite.    Co.  Litt.  301.  b* 

4  Mod.  z  50.       17.  He  to  whom  fuch  a  deed,  comprehending  dU?,  8cc.  is 

s.'c.^md     ™^^^»  ^^  ^\t2A  it  as  a  grant,  as  a  releafe,  or  as  a  Gonfirmadon 

fayi  that  this  at  his  cledtton.    Co.  Litt.  301.  b. 

ftewi  that 

the  pleading  mnft  be  at  the  deed  doth  enura  and  opcntt,  and  not  vtliewoffdfavs  in  the  iaadMlf*    ' 

Hert  the  fg.  If  the  diffeifee  and  the  heir rf  the  Sffetfor  join  im  a  fmffiniat 

Afrdfor^  h  ^'^>  ^^  ^^  ^be  feoffinent  of  the  heir,  and  thc  connrmatioii 

•grants  the  of  thc  diflcifec ;   for  the  lands  alwavt  paft  from  him  that  has 

Hght  of  pof.  the  eftate  in  him.    Litt.  f.  334*  as  abndgU  by  Hawk.  35^5, 396. 

^  difleiiScc  die  right  ofFvoprietj}  fof  Cfcry  one  graatt  whtt  he  lawfoQy  may*    GUb.Ticit*  Tte.  7^ 
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(X.  7)    What  amounts  to  a  Grants  and  to  a  Con* 
firmation  too  at  the  fame  Time. 

I,  |N  aflife  It  was  fald  if  tenhnifot  lift  grants  a  reni^harge  tnfet^  $9  ifOxfi^ 
■  afid  JieSy  and  he  in  reverfion  enters  and  confirms  tlie  charge,  '^'T^.«f*^ 
with  ciaufir  ofdijlrefsy  this  is  good,  and  the  reafon  fcems  to  be  be*  tu^f^jdi^ 
caufe  of  the  claufe  of  dljlrefsy  which  mahes  it  to  be  as  a  neiv  rent  $  for  fr^tfirllfe^ 
clearly  by  the  tenant  for  life  and  entry  of  him  in  reverfion,  the  ""^^^"f  ^ 
firll  charge  is  determined,  which  was  granted  by  the  tenant  for  ccvfirmstbi 
life.     Br.  Grants,  pi.  67.  cites  14  AIT.  14.  Jamt  grant, 

ivith  c/aujg 
•fdiftrtft^  it  it  good.     Br.  Cliarge,  pi.  44^    cites  S.  C.  ■■         And  If  th«re  be  tnrd  and  tttmnt^  thd 
tenant  ho/at  by  ftulty  snd  lo  i.  rentf  and  the  lord  grants  i  s»  of  the  nnt  to  aftranger^  and  tbe  teneai 
tirfims  tbe  fame  grant  with  claufe  ofdtfirefs^  it  is  good.     Br.  Charge,  pi  44.  cites  S.  C. 

C388] 

2.  The  nbhot  and  covent  of  York  leafed  to  J.  S.  certain  lands  at  And*  *3« 
will;  and  afterwards  by  deed  indented  under  their  coventfealy  reciting  jj-^j^'gd  m* 
that. whereas  J.  S»  held  of  them  certain  lands  at-will,  they  granted  cordlngly ; 
and-demifed  that  land  to  the  faid  J.  Si  to  hold  for  lifey  rendering  but  that  it  ii 
the  ancient  rent;  and  by  the  fame  indenttdre  granted  the  reverfton  of  "he  wct- 
the  (ame  land  to  aflranger  for  life*     It  was  holden  by  the  court  (ion,  and  To 
clearly,  that  an  eftate  for  life  accrueth  unto  J.  S.  by  way  of  con*»  »^f«'»«  ^^ 
firmation,  and  the  remainder  unto  the  ftraiiger,  depending  upon  mainTto  Ui^ 
the  eftate  created  by  the  confirmation*     3  Le.  X5«  pi.  35.  Mich«  abbotdarin^ 
i4Eliz.  C.  B.   Anon.  the  life  of 

J.  S.  ^u«re« 
Bendl.  f^o.  pi.  237.  S.  C.  and  thac  it  is  a  gnuit  of  ao  eibte  to  Ji  S.  lor  KAf,  but  that  it  is  nd 
gnat  of  the  reveriSon  to  the  ftranger. 

3.  A  dted  of  oni  and  the  fame  thing  by  one  and  the  fame  perfon  io  -^  »f  p^rfm 
tne  and  the  fame  perfon,  and  at  one  and  the  f ami  time,  fliall  enure  to  ^*  ^  ®'^*r 
2  feveral  purpofes,  viz.  to  a,  grant  of  the  intereft  to  leflee,  and  a  leafefor 
to  a  connrmation  of  the  fame  intereft  as  pati'on.      5  Rep*  15^  yta^notbt 
a.  cites  Trin.    30  Eliz*    in  the   Exchequer.      Hodges  v*  New-  ^fl^^^;J^ 
comen.  the  ^tm 

grants  over 
f be  fame  to  J.  S.  this  grant  ovfr  by  the  patron  of  the  faid  l^fe  ita^ciin  ih  itf^If  as  well  a  grant  of  th« 
term  as  a  confirmation  of  the  (^me  term.     5  Rep.  ^5.  a.  cires  Trin.    30  Elia.  in  the  £xcht%ui^4 
Ikidges  r.  Newcomen.— — S.  C.  cited  by  Coke  Cll.  J«  ttid  Dodcridfe,  Roll.  J^.  361* 
*  Co.  Litt.  301.  b.  302.  a.  S.  P. 

4.  So  if  tenant  for  Hfe  grants  a  rent^hairg^  to  him  in  Irev&fton  in 
fee,  and  the  reverftoner  by  deed  grants  it  over  to  another,  this  is  a 
good  grant  and  confirmation  alfo  to  make  tbe  rent  gOod  for  even 
5  Rep.  15.  a«  in  cafe  of  Hodges  &  Newcomen  cited  there^ 

c.  B«  tenant  for  life  of  C.  and  he  in  the  remainder  or  reverfion  ^  I^«p<  H* 
in  fee,  having  feveral  eftates  in  the  one  and  the  fame  lartd,  jom  in  Jj^j^^'  **g  ^ 
a  leafe  for  years  by  deed  indented,  this  demife  (hall  ttrork  in  this  37  eiIx. 
fort,  viz.  during  the  life  of  C.  it  is  the  leafe  of  B.  and  confirma-  ^•^*  Tr«- 
tion  of  him  in  the  reverfion  or  temairider,  and  after  the  deceafe  of  ^I^J.^;!. 
C.  it  is  the  leafe  of  him  in  the  reverfion  or  remainder,  and  the  s.  c.  cited 
confirmation  of  B«     For  feeing  the  lejfors  have  feveral  efiates,  the  J^*  V^%- 

¥  {  ^  law 
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lawjball  conjlrue  the  Uafe  to  move  out  of  both  their  efiates  re^Bwelj^ 
and  every  one  to  let  that  which  he  lawfully  may  let,  and  not  to  be 
the  leafe  only  of  tenant  for  life,  and  the  confirmation  of  him  in  the 
remainder  or  reverfion.     Co.  Litt.  45-  a. 

6.  If  the  dijfeifor  grants  a  rent  to  thi  dijfeifee^  and  he  by  his  deed 

grants  it  over^  and  after  re-enters,  one  and  the  fame  words  do 

amount  both  to  a  grant  and  to  a  confirmation  in  judgment  in  law 

of  one  and  the  fame  thing,  ne  res  pereat,     Co.  Litt.  302.  a. 

5^ep.  15.         y.  If  a  dijeifor  makes  a  leafefor  lifty  or  a  gift  in  taily  the  remain'- 

Cufra^l  ^  ^^^  '^  ^^'  ^W^^I^^  ^'^  A>  ^"^  ^^  ^if''/'-'^  by  his  deed  grants  over  the 
remainder^  and  the  particular  tenant  attortisy  the  diflcifee  fliall  not 
enter  upon  the  tenant  for  life  or  in  tail,  for  then  he  fliould  avoid  his 
own  grant,  which  amounts  to  a  grant  of  the  eftate  and  a  con- 
firmation.    Co.  Litt.  302.  a. 
If  the  con-         8.  If  I  leafe  to  a  feme  file  for  lifey  ivho  tales  hu/handy  and  I  confirm  . 
£i?b"**"fo    '*^  5^^'^  °f^^^  hujband  and  wife,  habend'yjr  /W  two  lives,  they 
the  huAiind    do  not  hold  jointly,  but  he  holds  in  her  right  for  her  life,  yet  it 
and  wife,  to  fhall  cnurc  to  him  for  his  life  by  way  of  remainder  if  he  furvitcs 

^Id  to  them  hgy^     Litt.f.  C2C. 

two  and  "^    -^ 

their  heirs,  they  had  been  jointenants  to  the  fee-fimple,  and  the  hufband  felfed  in  her  right  for  lier  Cie, 

becaufe  they  cannot  take  by  motcties  duiing  tl;e  covertare.     Co.  Litt.  Z99.  b« 

And  fo  note  p.  Jjut  if  the  leafe  to  her  had  becnyjr  years,  then  by  fuch  con- 
tft^una  filiation  they  would  have  a  joint-eftate  in  the  freehold  of  the 
iea/e  for  life,  land,  bccaufc  the  wife  had  no  franktenement  before,  &c.    Litt. 

Waleaie      f.   ^^6. 

for  years  ua 

fttng  avert ;  for  her  eftate  of  freehold  cannot  be  altered  by  the  confirmation  made  to  her  huftand  ani 
her,  as  the  term  for  yean  may,  whereof  her  hufl>and  may  make  difpoiition  at  hit  pleafure.  Co*  Utc. 
300.  a.-— >]n  either  cafe  of  leafe  for  >ears  or  life  to  her,  this  amount*  to  a  new  grant  of  the  term  rot 
the  life  of  the  hu(band  j  for  I  cannot  confirm  the  old  term,  bat  ereA  a  new  one,  fince  die  wordi  im- 
port more  than  a  confirmation  of  the  old  term  ;  for  in  that  the  huftand  has  nothing  in  bii  own  right* 
Cilb.  Treat.  Ten.  73.  cites  Lilt.  f.  525,  526. 

10.  If  a  man  hath  comtnon  of  pa/lure  in  other  land,  if  he  confirms 
the  efiate  of  the  tenant  of  the  land,  nothing  fliall  pais  from  hun  of 
his  common ;  but  notwithilanding  this,  the  common  fliall  remain 
to  him  as  it  was  before.     Litt.  f.  537* 

11.  If  a  jointenant  ro^T/friTzj  the  land  to  the  other,  this  makes  nt 
alteration,  for  he  confirms  the  eflate  in  the  fame  manner  as  it  isj 
but  if  it  be  to  have  and  to  hold  fuch  lands  to  fuch  jointenant  only  he  has 
a  fole  eftate  j  for  then  he  expreflcs  a  defign  of  confirming  the  pof- 
feflion  to  him  alone,  fo  that  the  confirmation  goes  to  the  poJTeJfm  itfdf 
by  the  explanatory  words  in  the  habendum,  and  not  to  tne  manner 
of  poffefling,  and  the  words  of  the  habendum  make  tlic  con- 
firmation enure  as  a  new  grant  of  fuch  his  moiety.  Gilb.  Treat. 
Ten.  72. 
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(Y)     In   what  Cafes  it  fliall   be  g^ood.  ^^x^l ^ 

Confirmation  of  a  void  T'bing.  y — /-^-J 

£1.  TF  a  man  be  attainted  ^treqfon^  and  the  king  rev^rfes  it  by  his  J^'^'** 

^  letters  patentSy  this  is  void^  bccaufc  he  cannot  do  it  without  n^^j^' 

a  legal  proceeding ;  and  after  the  parliament^  reciting  the  patent ^  rati-  s.  c— 

Jiesy  confirms y  and  approves  it,  and  that  hejhallhe  reftored  to  his  landy  ^^  ^  ^"i, 

&c.  thu  aff  of  parliament  is  a  fufBcient  rcverfal  of  the  judgment,  ^if*llg\fj 

becaufe  it  recites  the  patent,  and  fo  gives  life  to  the  patent  which  was  ofj.  s,  this 

void,     ap  £•  3.  25.  adjudged.]  "  •  ^*^>^ 

yet  If  it  be  confirmed  by  par/'iamintp  it  is  a  food  grant.     Brooke  fays,  ^uod  mirooi !  for  there  was  Cuch 

a  ^rant.     Br.  Confirmation,  pi.  1 3.  cites  3^  H.  6.  34.  37. But  p«r  .Prifpti  jvhere  the  kwirrmnti  ^ 

a  manir  to  bold  tv'itb  an  aJvott/fon  nuhkb  is  in  grr-fs^  the  grant  is  void  as  to  the  advowron,  and  there  if  thia 
be  coofinned  by  parlianoent  the  confirmation  does  not  make  the  grant  good,  becaufe  the  adtfowfin  xvas 
mt  apr^td  in  tit  grant f  bnt  in  the  babeadum,  and  therefore  a  confirm iition 'of  the  grant  cannot  madce  it 

good  of  that  which  is  not  contained  in  the  grant. Brooke  fays,  fuare  if  he  had  canfirnud  ail 

it^t  wbicb  fi  contained  in  tbe  fatenty  it  feems  all  one;  for  confirmation  cannot  make  a  void  tlung  good* 
Ibid. 

2.  If  tenant  in  tail  grants  a  retit-cbarge  and  dies,  and  the  ijiie  in 
tail  enters  and  pays  the  rent,  and  after  ratifies  and  confirms  the 

fame  rent,  this  is  good,  and  the  grantee  (hall  have  aflife ;  per  Nor- 
ton, which  Brooke  fays  is  not  law ;  for  the  grant  ivas  void  by  the 
death  of  the  tenant  in  tail,  and  the  entry  of  the  iffue ;  and  then 
the  confirmation  of  a  void  rent  is  alfo  void.,  Br.  Grants,  pi.  73. 
cites  26  ASi  38. 

3.  The  incumbent  pleaded^  that  he  entered  by  the  provifion  of  the 
popCf  and  after  the  king  confirmed  his  eftate  in  the  prebend ;  judgment. 
The  king  faidf  that  he  entered  by  Jpoliatitfn  [intrufton"]  in  the  time  of 
another  incumbent^  and  he  confirmed^  and  fo  the  confirmation  void^   in 

as  much  as  he  was  in  as  fpolior,  [intruder,]  and  not  as  incumbent,  [  390  1 
and  fo  to  ifiue.  Br.  Qu^re  Impedit,  pi.  47.  cites  7  H.  4.  25.  37. 

4.  If  a  man  takes  away  my  villein  in  grofsy  and  I  confirm  his  e/fate  Utt.  f.  54  c^ 
in  the  villein,  the  confirmation  b  void  j  for  of  the  perfon  of  a  man  54^'  S.  P.^ 
there  can  be  no poffeffion  without  a  right;  but  I  may  give  him  by  the  confirm  a 
vords  dedi  &  concefli  to  him  that- took  him  away,  or  to  any  viiieio  to  an. 
other^  notwithftanding  fuch  wrongful  taking ;  per  Hobart  Ch.  J.  J^^*|*L  *** 
Hob.  99.  Trin.  7  Jac.  cites  Litt.  pofliffiTn  " 

this  paiTes 
nothing ;  bccaafe  tbit  is  an  incorporeal  rigbt^  which  cannot  be  dtvefted  out  of  ne,  and  'the  mere  con- 
firmation, where  a  man  has  00  right,  is  really  nothing  ^  for  that  which  is  not,  cannot  be  confirmed  \ 
but  if  there  are  the  words  dedt  &  concefi!,  it  pafles  the  right.     Gilb,  Tr^at.  Ten.  74,  7J.  Co, 

latt.  3o6«  b.  307.  a. 

5.  A  confirmation  may  make  a  voidable  or  defeafible  eftate  good.  Though  It 
but  it  cannot  ftrenpthen  a  void  eftate.     Co.  Litt.  20  c.  b.  ^^  ^y*^» 

'J         f>  ^  y^  tnat  tlinft 


Pafch.  IX  W.  3.  in  cafe  of  PuUea  v.  i  urbeck. 


6.  Tenant  in  tail  makes  a  leafe  to  commence  in  fufuro,  and  afier 
makes  a  feoffment  infee,  and  leafe  commences,  feoffee  may  avoid  it, 
or  make  it  good  by  acceptance  y  per  Holt  Ch.  J.  la  Mod.  361, 
in  cafe  of  Fallen  t,  Furbeck. 
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(Z)     ETcry  Confirmation  ougRt  to  enure  upon  a 

Thing  in  EJfe. 

InmrthK^  [l.  lF  9  bi/bop  collate  J  io  a  pretend,  and  dies  before  iudunicn^  and 
^  l^  '■"  *  after  the  king  before  induSlion  confirms  to  him  for  bis  life,  yet 

pieced  ft'  this  18  not  goody  becaufe  he  hath  not  any  pofleflion  upon  which 
tMhnftbt  tlie  confirmation  may  enure  at  the  time  of  the  confirmation. 
Ti^^mi^     U  H.  4.  7.  Com,  528.  b.  [S,  C-  cited  by  Manwood.] 

fy  whkb  hi  W0S  wdnBtd,  and  the  k'mg  rmfirwud  to  bim  f^r  term  «/*  bit  tift^  anil  the  khtg  ftid,  that  be 
wat  mt  induBfd  at  tbe  time  cf  tbt  corfrmution^  anil  fo  to  iflue ;  and  fci  notr,  that  be  had  not  (H^effion 
^ore  indoAiont  *o<i  ednJftiiMitim  ii  .wt  gmd  ttmboirt  the  f^fipti ;  quod  nota*  Br.  Confirmicion» 
^1.  7.   dtei  IT  H*  4«  9*   St  C>  Fitih.  Confiri&atk>n»  pi.  j6.  cm  S.  C*  Sc  S.  P.  by  Hank. 

lA^  othfr  jofticM. 

a.  Confirmation  tfrent  orfeigniorv  is  not  good  but  in  refpeillof 

a  former  ellate  or  deed,  and  theren)re  if  ihcfirfl  deed  be  lofi^  or 

be  befrre  time  of  memory^  the  confirmation  is  not  good;  per  Huh, 

and  Skrene,   &  non  negatur.     Br.  Confirmation,  pi.  24.  cites 

laH.  4.23. 

Br.  Afow^        3.  If  lord  and  tenant  are^  and  the  tenant  is  diffeifed^  and  the  lord 

•y*  p|:  ^'    cvnfirms  the  eflate  of  the  diffeifee  to  hold  by  left  JervtceSy  this  is  not 

****  "   *     good;  for  confirmation  is  not  good,  unlefs  he  to  whom  the  con- 

]Brmation  is  made  has  the  poflelfion  or  feifin  at  the  time  of  the 

inaking  of  the  confirmation.     Br.  Confirmation,  pi.  8.  cites  14 

H.  4-  37* 
Br.  Aww-         4,  But  coMraof  releafe  or  grant ;  for  tbofe  are  good  in  reJpeS  of 

T*  Pg^*    thefeignitfrp  becaufe  he  is  tenant  as  to  the  avowry.     Br.  Confirma- 
^       *   *    tion,  pi.  i.  cites  14  H.  4. 37. 

Br.  Avow.         J,  So  wkere  tenant  in  tail difcontinues  and  dies,  and  the  donor  re* 
^  's^c'     ^fi^9  ^^  grants  to  the  ijfue  in  tail  to  hold  quit,  or  by  lefs  ftrvices^ 
V  %^i  1    ^^^f^  ^^  ^^  ^^  pofleffion  at  the  tim^  of  the  making,  &c.    Br. 
\  ^  Connrmation,  pi.  8.  cites  14  H.  4.  37. 

Br.  Avow.     '  6t  But  contra  as  to  the  revetfion  of  the  land,  and  fo  note  a  droer* 
iy»  pi.  4S.    fyy  between  releafe  rf  tbe  feigniory  and  of  the  land,  and  between 
ci(Qi$.C.     gfjipt  and  releale,  and  confirmation.      Br.  Confirmation,  pi.  8, 
cites  14  H,  4,  37. 

7.  But  where  there  is  hrd,  mefne,  and  tenant,  and  the  lordcon^ 
firms  the  eflate  of  the  mefne  to  bold  by  lefs  fervices,  this  is  good ;  for 

he  is  tenant  m  pofleffion  of  inefn^ty,  and  there  is  no  other 
pofleffion ,  note  tlie  diverfity.  B|r,  Confirmation,  pi.  8.  cites 
14  H.  4.  37»    ,       . 

8.  Ih  quare  impedi$  by  the  king,  the  defendant  pleaded  confrmation 
fnade  to  him  by  the  king  by  theie  words,  dedinuis  et  conjlrmavimus 
to  him  then  tenant  of  the  land,  and  advovufm  a^enffctt^t  to  it,  &c.  and 
therefore  well  and  not  douUe ;  and  fo  it  feems  that  he  who  pleads 
confirmation  ought  to  plead  it  made  fo  him  then  temna  of  tbe  land, 
for  otherwife  a  confirmation  or  a  rclenfe  ^nnot  enure,    Br.  Con- 

*   firmation,  pi.  2.  cites  9  H.  6.  22. 

9.  If  a  parfon  grants  an  annuity  in  fee,  and  refigns,  and  after  the 
fatrqn  and  orififiary  confirm  tbe  grant ^  tl^c  confirmation  id  not  goodj 

fcMT 
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for  tlie  annuity  was  void  before  by  |he  refignation  which  was 
before  the  confirmation.  Br.  Confirmation,  pi.  12.  cites  21 
H.  7.  I.  ' 

10.  A.  ufurpid  upon  the  patronage  of  one  of  the  iin^s  churches  S'^o  J'J*^ 
itvers  timeSf  znd  hzA  feveral  clerks  fuccejjively  admitted ^  inftituted  J]ac' B?r1 
5ind  indudedy  emdfor  many  years  refpeSivcly  they  nuere  incumbents  'i  he  King  y. 
of  this  churchy  A.  has  not  gained  the  patronage  by  it ;  the  king  Chimpion. 
may  grant  this  patronage  to  any  one,  for  he  is  in  pofTeflion,  and  {^^^  ^^  ^ 
the  patronage  is  in  him-    The  king  confirms  this  patronage  to  this  j1,  s.  C.  ad- 
it is  void,  for  jf.  has  not  any  patronage^     If  the  king  confirms  to  i"J*|*^  *^" 
the  incumbent  of  A.'s  prefentation  his  incumbency  is  good,  for  ^^  '^^J' 
•he  is  incumbent  de  fa&o,'and  the  king  cannot  remove  him  with-  judgment  in 
out  a  quare  impedit  by  the  ftatutes  of  25  E.  3.  and   13  R.  2.  ^'^J?'  ^^'^^ 
Judged  and  affirmed  in  error.    The  king  can  neither  do  wrong,  ner  confen-* 
>xu>r  fuffer  wrong.     Jenk.  132.  pi.  96*  cites  Cro,  J.  I23«  Trin.  tiente,  fed 
4jac.    The  King  V.  Matthew.  iTvcn;. 

The  King  ▼.  Matthew.    &.  C.  and  judgment  in  C.  B.  reverfed  by  4  juftices,  but  fenper  e  (oatni.-«» 
Brownl.  166.  8.  C.  but  ieemi  to  be  only  a  traoilAtion  of  Yetv. 

11.  If  a  difleifor  make  a  leafe  for  years  to  begin  at  Michaelmas, 
«and  the  difleMee  confirms  his  eftate,  this  is  void  becaiife  he  has  but 
intereffe  termini  and  no  eftate  in  him,  whereupon  a  confirmation 
tnay  enure.     Co.  Litt.  296.  b. 

1 2.  Tenant  for  life  of  20  acres  grants  bis  eflate  in  one  acre  to  J*  Sm 
and  he  in  reverfion  confirms  the  eftate  of  tenant  for  life  to  him 
and  his  heirs  in  all  the  20  acres,  this  i>  a  confirmation  but 
of  19  acres,  and  though  J.  S.  attorn,  yet  his  acre  ihall  not 
pafs  by  way  of  grant  of  the  reverfion.  Arg.  Litt.  R.  248.  Pafch* 
5  Car.  C.  B, 


'  (A.  a)     [In  what  Cafes]     A  Confirmatioa  {hall 

[or  fliall  not]  enlarge  an  Eftate. 

[i.  I F  leffet  for  life  grants  a  rent  to  another  for  bis  Ife,  and  the  lef  Br.  Con- 

^  for  confirms  it,  this  fliall  make  the  rent  good  for  the  life  of  ^1^^^^%^ 
the  grantee,  though  before  by  limitation  of  law  it  ought  to  have  de-  s.  c.l— 
tennined  by  the  death  of  the  lefTee.     45  Afll  13.]  Br.  Rent, 

pi.  25.  cites 
S.  C.  that  a  man  wai  feifed  of  a  carve  of  land,  and  leafed  two  parts  thereof  to  a  feme  for  life ;  (he  *  took 
baron ;  the  baron  granted  los.  reAt  out  of  it  to  W.  N«  for  life ;  the  JefTor  afterwards  confirmed  the 
faid  grant  by  deed,  and  by  a  daufe  therein  granted  further  lo  t.  rent  of  his  own  third  part  in  his  o4fn 
hands.    The  baron  and  feme  died^  and  the  grantee  brought  allife  of  lo  s.  rent.      Dubitatur,  whether 

-  the  deed  of  confixmation  Ihali  be  takeo  as  of  a  new  rent,  or  only  of  the  firft  rent  j  ^ucre,  for  non  ad- 

JudicaCur. 

[2.  &  if  leflee  for  life  grants  a  rent  in  fee  to  another,  and  he  in  L««»  f*  5»9« 
the  reverfion  confirms  it,  this  is  a  gooA  indefeqfible  rent  in  fee.]         co^UtP 

301.  fays  that  here  a  diTerfity  is  to  be  obferved,  where  the  determination  of  the  rent  is  exprrflcd  in  th« 
deed,  and  when  it  is  implied  in  law ;  for  mhtn  tenant  fw  life  grants  a  rent  in  fee^  this  by  law  is  deter- 
mined by  his  death,  and  yet  a  confirmation  of  the  grant  by  him  in  the  reverfion  makes  that  grant  good 
fot  eytr,  without  %irotds  of  enlargement,  or  daufe  of  diffarefs,  which  wpuld  amount  to  a  new  grant. 
But  f  if  the  tenant  for  life  had  granted  1  rent  t»  anotbtr  imd  bit  being  by  cxpieft  words,  during  the  /tfi 

Ff4  •/ 


392  ConSrmatioti. 

0^  fbe  grantor,  and  the  teAbr  had  confirmed  that  grant ;  that  grant  ihoul^,  determine  hy  the  death  of 
teqant  for  life.     Co.  Litt.  301.  a. 
-f  I  Rep.  147.  b.  S.  P.  Arg.  cites  Litt.  and  16  Afl*.  38.  and  45  AflT.  13.  accordingijr* 

^.  P.  if  he       [3.  [So]  If  leflcc  for  life  grants  a  renter  tifi  or  in  fie  to  ano- . 
confirmf^r    ^^^^*  ^"^  after  furrenders  to  him  in  the  reverjiorty  and  after  he  con* 
in  the  life    Jirms  itf   uiis  hath   made   the  rent  indefeafible.     26  AflT.   per 

oftheleffce.   Wclbv.l 
Br.  Con-  '  -* 

finnatloni  pl«  15*  cites  S.  C.  .  Br.  Grants^  pi.  73.  cites  S.  C. 

6r.  Grants,  ^.  Confirmation  may  enlarge  rent^  2S  vhere  a  man  bafet  land 
73^c»ies  rendering  renty  and  the  leffor  grants  the  rent  to  ajtrangtrt  and  after 
confirms  the  ejlate  of  grantee^  and  grants  over  by  the  fame  deed^  that  ^ 
the  rent  be  arrear  be  tnay  dsflrain^  and  the  tenant,  far  term  of  ^* 
diesy  yet  the  rent  remains.  Br.  Confirmation^  pi.  15.  ekes  26 
AfT.  38. 

5.  Contra  it  (hould  be  if  the  confirmation  with  claufe  ofd^refs  had 
not  been.     Ibid. 

6.  Leafefor  life  rendering  rent,  the  leffor  granted  the  rent  over,  and 
the  tenant  attorned,  and  after  the  grantor  confirmed  the  grant  to  the 
grantee,  and  that  if  the  rent  be  arrear  that  the  grants  may  eSfirain, 
the  tenant  for  life  died,  and  yet  the  rent  remained;  for  it  was  in- 
larged  by  the  diftrefs  and  confirmation,  quod  nota.  Br.  Rcnts^ 
pi.  14.  cites  26  Air.  38  Quintin's  cafe. 

7.  If  a  man  leafesfor  life  rendering  rent,  and  the  lefor  emfirms 
to  the  tenant  in  fee  or  in  tail  rendering  the  rent,  this  enlarges  the  eftate 
of  the  rent,  and  yet  at  the  commencement  the  rent  was  determi- 
nable upon  the  death  of  the  leflee.  Br.  Rents,  pi.  14.  cites  26  AC 
38.  Quintin's  cafe. 

8.  If  a  man  leafes  his  land  to  J.  S,  for  term  of  life,  rendering  2  h 
•  per  annum,  and  after  grants  to  another  2  s.  out  of  the  land  which  J.  S. 

holds  of  him  for  term  of  life,  to  the  grantee  and  his  heirs  during  the  life 
of  the  grantor,  this  (hall  be  taken  a  grant  of  a  new  rrnt  by  him  in 
reverfion,  and  the  grantee  fhall  have  the  rent  though  J,  S.  die  ;  per 
Shard  and  Fiiher.    ^r.  Rents,  pi.  24.  cites  34  Aff.  4, 

9.  Tenant  for  life  grants  a  rent  to  Jf^.  N.for  life,  if  he  in  rever^* 
fton  confirms  the  grant,  and  the  tenant  for  life  dies  5  yet  the  rent 
fhall  remain  during  the  life  of  W.  N.  by  reafon  of  the  confirmation, 

contrary  if  there  was  no  confirmation.  Br.  Grant,  pi.  80.  cites 
45  Aff.  13. 

10.  When  the  e/late  of  him  to  whom  confirmation  is  made  is 
upon  an  exprefs  condition,  there  the  confirmation  made  to  him  will 
not  take  away  the  condition.  But  iffuch  a  feoffee  upon  condition  makes 
a  feoffment  over,  fo  that  his  eftate  is  only  Tubje£k  to  a  condition 
contained  in  another  conveyance,  but  no  condition  is  exprejfed  or  a»- 
nexed  by  the  feoffor  to  his  eflafe,  there  the  confirmation  of  his  eftate, 
which  he  had  by  abfolute  words,  (hall  extinguifti  the  condition 
which  was  annexed  to  the  eftate  of  the  firft  feoffee,  i  Rep.  147. 
a.  b.  Arg.  Hill.  35  Eliz.  in  Anne  Maypw's  cafe. 

r  393  ]        J  I*  If  a  leafe  be  made  to  A^for  the  Hf^ofJ.  S.  and  this  is  after- 
wards confirmed  to  him  for  his  own  life  ;  this  is  good  to  him  now  for 

his 
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his  own  life,  becaufc  that  his  own  life  is  greater;  6ut  if  the 
/ea/e  were  made  unto  him^r  Us  own  Hfcy  and  afterwards  confirmed 
to  him  for  the  life  of  amtber^  this  confirmation  is  merely  void, 
by  Crooke  J«  Buln.  136.  Trin.  9  Jac.  in  cafe  of  Bowles  v. 
Poore. 

12.  If  a  man  leafes  land  to  J.  S.  for  life^  and  after  confirms  his  Glib.  Treat, 
ifiate  to  hold  to  him  and  his'heirsy  this  confirmation  as  to  his  heirs  is  ^     cite/** 
void;  for  his  heirs  cannot  have  his  eftate  which  was  not  but  for  s.  c.  and 
life.     But  if  he  confirms  his  eftate  by  thefe  words,  to  have  the  ^*y^»  **»*^ 

fame  land  to  him  and  his  heirs^  this  confirmation  makcth  a  fee-fim-  to^havc*to^  ' 
pie ;  for  the  words  to  have  and  to  hold,  &c.  goeth  to  the  land  and  him  and  his 
not  to  the  eftate.     Litt.  f.  524.  *^^^«»  ^^^^ 

''  appears  t.)  be 

a  fartber  iment  than  merely  to  confirm  the  eftate,  viz.  to  enbrge  It  to  him  and  his  heirs ;  and  talcing 
the  grant  llrongeft  againft  the  grantor,  it  muft  pafs  away  the  ree-Hmple.— — Jenk.  30.  pi.  ^S*  the 
word  confirmation  does  not  amount  to  a  grant. 

13.  If  I  let  land  for  yearsy  by  force  whereof  leflce  is  in  poflef-  The  words 
fion,  &c.  and  after  I  make  a  deed  to  him,  &c.  quod  dedi  i^  ^f^^  *  *°°- 
€onceJfiy  l^Cm  the  faid  land  to  have  for  his  life^  and  I  deliver  him  ftrongastbe 
the  deed,  Sec.  prefently  he  hath  an  eftate  m  the  land  for  his  life.  ^<»^d  con- 

^^  f'  532.  Ksj.. 

Gilb.  Treat,  of  Ten.  73.  cites  S.  C.  A  S.  P.  becaafe  it  amounts  to  a  grant  of  the  right  to  the 
pofoa  in  polS^ffioQ  ^  and  if  he  has  my  right  I  can  never  impeach  him  afcerwards. 

14.  ^nd  if  I  fay  in  the  deed  to  have  and  to  hold  to  him  and  to  his 
heirs  of  his  body  ingendered,  he  hath  an  eftate  in  fee-tail.  And  if 
I  fay  in  the  deed,  to  have  and  to  hold  to  him  and  to  his  heirs»  he 
hath  an  eftate  in  fee-fimple,  for  this  fhall  enure  to  him  by  force 

.  of  the  confirmation  to  enlarge  his  eftate.     Litt.  533. 

15.  If  a  man  be  feifed  in  fee  of  a  rcnt-fervice,  or  rent-charge, 

{rants  the  rent  to  anodier^Jr  life,  and  the  tenant  attorns,  and  after 
c  confirms  the  efiate  of  the  grantee  infee^taiff  or  in  fee-fimple,  this 
confirmation  is  good  as  to  enlarge  his  eftate  according  to  the 
words  of  the  confirmation,  becaufc  he  who  confirmed  at  the 
time  of  the  confirmation  had  a  reverfion  of  the  rent.      Litt. 

f-   549- 

16.  But  where  he  grants  a  rent-charge  to  another  for  life,  if  he  Byeaneenhg 

wills  that  the  grantee  fhould  have  an  eftate  in  tail,  or  fee,  the  •/'*«^««'f 
deed  of  grant  or  the  rent-charge  for  life  muft  be  furretidered  or  can--  whicMiet 
eelledy  and  then  to  make  a  new  deed  of  the  like  rent-charge,  to  have  only  in 
and  perceive  to  the  grantee  in  tail  or  in  fee.     Litt.  f.  550.  ^h^l'wSf" 

as  by  the  furrender ;  and  the  reafon  why  the  deed  ihould  be  furrendered  or  cancelled  is,  Irfi  tht  grantor 
fiymid kt  dvmhly  chtujtdy  vis.  with  the  old  grant  for  life,  or  with  the  new  grant  in  fee.   Co.  Litt.  308*  b« 

17.  If  a  man  grants  a  rent^charge  ifltiing  out  of  his  land  to  an-  Here  the  dl. 
othcr^r  term  of  his  life^  and  after  he  confirms  his  efiate  in  the  faid  ^^"^^^i  '*  *P- 
rentf  to  have  and  to  hold  to  him  in  ^r^-tail,  or  in  fee-fimple,  this  t^veen  a  rent 
confirmation  is  void  as  to  enlarge  his  eftate,  becaufe  he  that  con*  ns^vlj  ertat^ 
firmeth  hath  not  any  reverfion  in  the  rent.    J^itt.  f.  C48.  'f' *?**  % 

But*  note*  Littleton  intends  bis  deed  of  confirmation  not  to  contain  any  eUnfe  6f'diftrtft\  for  other* 
vtrifcy  at  to  the  confirpiatiQo^  fhe  deed  is  Toid,  but  the  cUufe'of  difixefs  amotiott  tq  «  new  gnnt.  Co. 
ptl.  308.  ».  . 

18.  A. 
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1 8.  A.  grants  a  Uafefor  a8  years  emi  a  half  to  B.  and  fiiflcn  a 
recoTcryy  and  reciting  that  he  had  mnted  a  leafe  to  B.  for  29  yean 
dechtres,  that  the  recovery  (hou)d  be  to  the  ufe  of  'R.ftr  29  yars. 
This  *  was  held  to  be  a  confirmation  for  the  a3  years  and  a  half, 
and  the  other  half  year  an  addition  only.  Arg.  Litt.  R.  281. 
Trin.  5  Car.  cites  it  as  a  cafe  in  the  Coun  of  Wards  of  WiUough- 
by  V.  Barker. 


(B.  a)     The  Effedt  thereof  as  to  akeriiig  the  Quality 

of  the  Eftate. 


1.     A    Confirmation  of  the  eftate  of  tenant  in  dc 
^^  forher  life^  docs  not  enlarge  her  eftate. 


dofjuer^  to  hold  to  her 

and  therefore  cath 

net  take  away  the  defcendible  quality  to  the  heir  of  having  oBlofi  cf 

nvafe  againft  her  after  an  ailignment  made  by  her  of  her  eftate; 

per  Cur.  9  Rep.  142.  a.  Pafch.  10  Jac.  cites  38  £.  3.  23.  a.  b. 

Br.  Ancient       2.  The  lord  by  his  confirmation  by  dedi  €ONceffi  (5'  eott/irmarn  to 

^l^^T  d»    '*^  tertenant  in  pojfejfwn^  to  hold  at  common  lawy  JbaH  (haitge  the 

5.C.*  ancient  demefne  into  frank-fee :  per  Belknap  clearly.     Br*  Gonfirmi- 

tion,  pi.  5.  cites  49  £.  3.  7,  8. 
t  Litt.  f.         3.  And  fo  fee  that  the  lord  by  confirmation  nray  change  his 
5i^«  feigniory,  but  he  cannot  change  the  pojfej/ion  of  the  Ipnd^  which  ap- 

pearsy  tit.  Confirmation,  in  f  Littleton,  where  the  eftate  is  upon 
condition  or  charged  with  rentf  &c.     Confirmation  cannot  alter  it| 
but  confirmation  to  a  particular  eftate  may  enlarge  it  by  words  of 
habendum,  &c.  Ibid. 
Br.  Wafte,         4.  If  1  ieafe  land  to  J.  S.foryears^  andthathefbnllnot  be  impeach' 
s'  c^'b^*'**  ^^  -f  '^^^^  Sf/Wn^  the  terniy  and  afterwards  J  cofiflrm  his  eftate  fee 
ctfs'itasby  term  (f  Hfe  ;  yet  if  he  does  wafte  after  the  connrmation,  dunng 
Afcham,      the  term,  he  ftall  not  be  charged  in  wafte  notwithftanding  the 
be^chT  ^  confirmation,  per  Afkham  i  but  Loddington  denied  it,  and  Ba- 
in wafie,  for  bington  agreed  with  Loddingtoti.     Hill.  5  H.  5.  9,  a.  pi.  20. 

now  he  is  in 

of  other  eiiate,  and  the  greater  eftate  Aall  detrrnine  the  left  which  it  the  term.— Roil.  Rcp*  '^}* 
cites  5  £•  3«  9*  [accordiog  to  the  opinions  of  Loddington  and  Babington]  ^the  flull  bacJiirgd  la 
wafte.  but  fayk  nothing  of  Afcham  [as  to  wlu'ch  Brook  feems  mifprinted  \  hit  opinion  1>eing  e  coon]* 
4^—8  Rep.  76.  a.  b.  S.  C.  cited  by  Col&e  Ch.  J. 

Br.  Quare         ^,  Where  the  king  granted  advowfon  tojhne  in  fee  ad  ^eSum^ 

iTr'^citeS''  /iJ/i/  they  grant  over  to  the  nuns  ofSion  ^the  foundation  cf  the  kingj  and 

38  H.  6.       they  pleaded  that  they  granted  it  to  the  abhefs  of  Sion  and  her  fuccejars 

\y  B.C.     ^fi  Jif^  and  did  not  fay  j  if  they  were  of  the  foundation  of  the  king  9f 

notf  and  therefore  ill ;  for  this  word  (effehum)  is  a  condition  by 

all  thejuftices.^    Br.  Confirmation,  pL  13.  cites  38  H.  6*  34*  37* 

Br.  Quar«  6.  By  which  he  pleaded  confirmation  of  this  grant  to  three  by  ad*} 

jmpedit,  pi.  parliament  to  prove  it  to  be  without  condition,  and  to  his  intent 

'  H  e'^Tt.  ^"^  confirmation  tolls  and  takes  away  the  condition,  and  all  the 

S.  C.  *        juftices  were  e  contra ;  for  the  confirmation perfe&s  the  grant  injuch 

form  as  it  is,  fo  that  if  it  be  conditional  it  renuuns  conditional,  and 

the  eftate  is  not  changed  by  the  confirmation.     Contra  ifthepaf'^ 

liament  had  made  a  nevf  a£l*    Ibid. 

7.  If 
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7.  Vkffhfir  years,  without  impeachment  (fnvajle,  accepts  a  con- 
firmation of  the  land  to  Yiwnfor  bis  life,  the  privilege  is  deft  roved* 
1 1  Rep.  83.  b.  in  Lewis  Bowles's  cafe,  cites  28  H.  8.  D.  10.  b. 

8.  J^.  infcTffed  B.  upon  condition,     A.  and  B.  by  deed  granted  a  Poph.  50* 
rent'charge  to  C.     The  condition  is  broken.     A.  re-enttrs,     C.  dif-  J^"!**  ^' 
trained,  and  A.  brought  replevin.    Adjudged  thatthe  confirmation  adjudged  ad 
was  good,  and  efpecially  as  the  grant  and  confirmation  are  both  coidingty, 
by  one  and  the  fame  deed,  fo  that  the  rent  never  was  fubjeft  to  ^^J^'^^V^f 
any  condition,  and  by  all  *  the  jultices  the  rent  remains  good.  £^2\  enure* 
I  Rep.  146.  b.  Hill.  35  £liz.  Mayow's  cafe.  to c. byway 

of  confirm- 
ttion.  S..  C.  cited  10  Rep.  49.  a.  S.  ^  eked  Lane  38.  9  Rep.  z40«  a.  242.  a* 

dtes  S.  C.  Cf.  C.  478.  cites  S.C.    1         Co.  Litt.  301.  a.  S.  P. 

9«  If  a  feoffee  upon  condition  maier  a  feoffment  over,  and  the  j^r^  S.  P.  ac-^ 
Jiofor  cof^rtns  the  eftate  of  the  lajl  fetfee,  he  ftiall  hold  the  land  dif-  Z^'o^xZx^. 
charged  of  the  condition,  becaufe  his  feoffment  was  made  abib«  of  Gawdy, 
lutely  without   any  condition  exprefTed  in  his  fcofl'ment;   per  th«tiV*w*rt 
Gawdy.     But  Popham  denied  this,  as  it  appeareth  by  Littleton,  ^pJ/andaT-^ 
tit.  Defcents,  becaufe  he  hath  his  eftate  fubje£t  to  the  fame  con-  jduut  where 
dition,  and  in  the  fame  manner  as  his  feoffor  hath  it,  into  who-  j^.  !**■  «»^ 
ibever  hands  it  happen  to  come,  and  therefore  the  confirmation  f^^^  ^  ^^^ 
ihall  not  difcharge  the  condition,  but  is  only  to  bind  the  right  140.  a. 
of  him  who  made  it,  in  the  poifeilion  of  him  to  whom  it  is  made,  ^^^^^.'  IP 
but  not  upon  condition.  Poph.  51.  Pafch.  36  £liz.  in  the  cafe  of  omrt^of 
Kettle  V.  Mafon  and  Efterby.  Waria. 

ID.  If  a  man  Jeajis  land  to  the  hid/band  and  wife,  to  have  and  to 
hold  the  one  moiety  to  the  hujbandfir  bis  life,  and  the  other  moiety  t& 
the  wife  far  her  life,  and  the  leftbr  confirms  the  eflate  of  them  both 
in  the  land,  to  have  and  to  hold  to  them  and  their  heirs  s  by  this 
confirmtition,  as  to  the  moiety  of  the  hufband,  it  enureth  only  to 
the  hun>and  and  his  heirs,  for  the  wife  had  nothing  in  that 
'  oioiety ;  but  as  to  the  moiety  of  the  wife,  they  are  jointenants,  as  hath 
been  faid,  for  the  hufband  hath  fuch  an  eftate  in  his  wife's  moiety 
in  her  right  as  is  capable  of  confirmation.     Co.  Litt.  299.  b. 

1 1.  &*$  if  fuch  a  leafe  for  life  be  made  to  two  men  by  feveral 
mokties,  and  the  leflbr  confirms  their  eftates  in  land,  to  have  and 
to  hold  to  them  and  to  their  heirs,  they  are  tenants  in  common  rf 
the  inheritance;  for  regularly  the  confirmation  (hall  enure  accord- 
ing to  the  Quality  and  nature  of  the  eftate  which  it  doth  enlarge 
mid  encreafe.   Co.  Litt.  299.  b. 

1 2.  A  confirmation  cannot  add  a  dtjcendihle  quality  to  one  that  is 
il&fabUd  to  take  by  defcent :  per  Cur.  9  Rep.  141.  b.  rafch.  10  Jac 
sn  the  Court  of  Wards,  in  Beaumont's  cafe. 

13.  ^/  if  lord  and  tenant  are  of  a  carve  of  land,  and  the  tc* 
mnt  has  tflfiie,  and  is  attaint  ef  felony,  and  the  Inng  pardons  kim^ 
and  afterwards  the  lord  confirms  this  ^ikzxt  of  the  tenantj  and  the 
tenant  dies.  The  lord  ihall  have  the  land  againil  his  onm  con- 
firmation, becaufe  the  confirmation  cannot  add  to  the  eftate  of 
the  tenant  a  quality  defcendible  to  him  who  was  difabkd  to  take 
fhe  land  by  defcent;   per  Cur.  9  Rep.  141.  b.  Pafch.  10  Jac. 

{0  the  Court  of  Wardsi  in  Beaumoot's  cafCf 

14-  7- 
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t4.  J'B-  and  his  tvtfe  hting  fei/ed  in  fpecial  iail^  remainder  U 
y.  B*  in  fee^  he  alone  levied  a  fine  to  E,  6,  in  fie,  which  eftatc 
came  to  the  earl  of  Huntington  in  fee.  B*  having  iffiu  died. 
His  vnfe  entered.  The  carl  of  Huntington  confirmed  the  eftate  in 
the  wfe,  habendum  to  her  and  the  heirs  of  the  body  of  her  and 
her  hujhandi  and  it  was  ruled,  that  the  confirmation  wrought 
nothing,  becaufe  (he  had  as  great  an  eftate  before  \  and  alfo,  the 
iflues  could  not  be  made  inheritable  which  were  before  barred 
by  their  father's  fine,  and  the  eftate  tail  as  againft  them  lawfully 
given  to  another;  per  Hobart  Ch  J.  Hob.  257.  in  pL  340. 
Trin.  15  Jac.  cites  9  Rep.  140.  Beaumont's  cafe. 
•  Litt.  f.  J  j^  If  nay  •  dijfeifor,   or  my  f  tenant  for  life,    charge  the  land 

f*Utt.  f.      ^^^  ^  rent'charge  in  fie,  and  I  confirm  it,  I  (hall  for  ever  after* 
519.  wards  hold  it   charged,  becaufe  I  have  afiented   to  the  eftate 

which  has  a  being  from  fuch  diflcifor  tenant  for  life,  and  there- 
fore I  cannot  afterwards  deftroy  it.     Glib*  Treat.  Ten.  73. 


r  39^  ]  (C  a)     Where  a  Confirmation  to  one  (hall  enure  to 

another, 

I.  IF  baron  males  a  gift  in  tail  of  his  wife* s  land,  rendering  rent^ 
^  and  afterwards  they  both  grant  the  reverfion  by  fine,  this  bars 

the  feme  of  the  whole  5  but  if  they  had  granted  the  rent  only  by 

the  fine,   then  the  feme  might  enter  after  the  baron's  death ; 

per  Caril ;  as  Brown  and  Walmfley  vouched  it.     Mo.  91.  pi.  224. 

Trin.  10  EHz.  Anon. 
Ic.  143.  pi.       2.  A,  tenant  fir  life,  the  remainder  to  B.  in  tail,  join  in  a  leafe 
329.  Geo-    to  J.  S.  for  lifiy  the  remainder  to'  J.  D.  ypr  life.     A.  dies*    B.  aC" 

CdtJ's.C.  '^^^^  '^  ^^"^  ^J'  ^'  ^^^  ^^^^'  '^"^  \lf"^  rf  B.  accepts  the  rent  tf 
It  was  con-  J*  S,  and  after  enters,  and  levies  a  fine  to  J.  N»  J.  5.  reenters 
ceiled  that  ^nj  rf/^j,  y,  £).  ^^  'm  his  remainder  enters.  The  point  was,  if 
ance ofthe  J'  ^"  ^^^  purchafor  might  avoid  this  leafe  in  the  remainder,  or 
lento/j.  s.  if  the  acceptance  of  the  rent  from  A.  made  the  leafe  good  to 
thcie^efor  J.  £),  \^  the  remainder  ?  It  was  adjudged,  that  the  eftate  in  re- 
tfieWe™fo  niainder  was  good,  and  not  to  be  avoided  by  J.  N,  the  purcha* 
in  remain,  for.  Cro.  £.  252.  pi.  22.  Mich.  33  &  34  £liz.  B.  R.  Jcfirey 
^1  *;^      V.  Coytes. 

Lict.  1. 521.  ' 

and  fays,  that  fuch  was  the  opinion  of  Cawdy  and  Fenner  J. 

*  . 

3.  If  a  leafi  be  m^de  to  two,  and  the  ifue  tn  tail  accepts  the 
rent  of  one  of  thdm,  and  faith  he  will  accept  hint  only  for  his  tenant, 
yet  it  is  good  for  both;  per  Gawdy.   Cro.  £.  253.  pL  22.  Mich. 

33  &  34  ^>2*  B-  ^-  ^^  ^^^^  ^^  Jeffrey  v.  Coyte. 
If  a  man  rr-  4.  If  the  diiTeifor  infeoffs  A.  and  B.  and  the  heirs  of  B.  and 
^mJnlfcrnfi  ^^^  diflcifee  confirms  the  '^ate  of  B.  fir  his  life,  this  fliall  not  oply 
Vudrr'tgbty  extend  to  his  companion,  but  to.  his  whole  fee-fimplc  j  befrapfe 
tWistmurest9  to  many  purpofes  he  had  the  whole  fc^-fimple  in  him,  and  the 
*'"''"*'  13  '    *     (onfirmatiou 
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confinnation  (hall  be  taken  mod  ftrong  againft  him  that  made  it*  remahJer^ 

Co.  Litt.  297.  b.  ^:^'^ 

hit  whole  \  tnd  he  that  his  but  aa  ellate  for  life,  by  the  feudal  conveyance  cannot  have  the  whole  fce« 
as  IS  faid  ;  but  if  a  man  confirms  the  eftace  fok-  life,  it  is  an  approbation  and  aifent  to  that  eftate  only, 
and  therefore  the  aflent  being  no  farther  than  to  the  eftate  for  life,  it  cannot  be  carried  to  flrengthea 
the  remainder }  but  if  he  had  emipmuH  the  remainder^  that  bad  confirmtd  tbt  rfattfar  life  hy  implication^ 
kecaufie  the  remainder  cannot  be  without  the  particular  eftate  to  fupport  it,  therefore  the  confirmatioa 
of  the  remainder  muft  imply  an  afient  to  ail  means  neceflary  to  fupport  it«     Cilb.  Treat.  Tea.  71. 

5.  If  the  djjfinfor  makes  a  Uafefir  life  to  A.  and  B.  and  the  dif-' 
fetfee  tonfirms  the  ejlate  of  A.     B.  (hall  take  advantage  thereof; 

for  the  eftate  of  A.  which  was  coniirmed  was  joint  with  B.  and 
in  that  cafe  the  diiTeifee  (hall  not  enter  into  the  land  and  deveft 
the  moiety  of  B.    Co.  Litt.  297.  a.  b. 

6.  So  iif  there  be  t^w  dijfeiforsy  and  the  dijfetfee  cotrfirtm  the  efate  If  a  man 
of  the  one  without  more  faying  in  the  deed,  fome  fay  that  he  (hall  <»«'«"«*  t^e 
not  hold  his  companion  out,  but  (hall  hold  jointly  with  him,  for  ^f\^  ^^^ 
that  nothing  was  confirmed  but  his  eftate,  which  was  joints  &c.  feifors,  ht 

Litt.    f.  C22.  only  bat  tbt 

farmerly  bad  it^  which  wisjciat/y  with  the  other  difleifor  j  hut  if  be  confirms  tbe  effate  of  one  diilcifur  in 
the  lands,  to  bane  and  to  bold  tbe  landtf  or  bit  rigbt  to  b'tm  and  to  bit  IcirSf  then  itich  difleifor /&a//  bold 
out  bis  ccmpanton  ;  for  fuch  habendum  explains  toe  manner  of  bis  conArmation,  vis.  that  be  mould  not 
hold  the  citare  merely  as  it  is,  bbt  in  a  manner  more  beneficial  for  him,  that  is,  that  he  ihould  hold  the 
pofleffion  that  he  has  per  my  Sc  per  tout  to  him  only  ;  for  the  habendum  explains  the  aflent,  vis.  that 
be  (hould  hold  the  poHeHion  fole,  fo  that  the  poifeflion  in  the  whole  being  confirmed  to  him  only,  he 
has  tbe  toul  right  to  fuch  polleflion,  and  theiVfore  may  hold  out  his  companion*  Gilb.  Treat.  Ten* 
71,  7a. 

7.  If  a  difTeifor  mahe  a  leafe  for  life,  referving  the  reverfion  to    [  397  ] 
himfelf,  and  the  dijfeifee  confirms  the  efiate  <f  the  dijfeifor^  by  the 
confirmation  made  to  him  tn  the  reverfion,  all  the  rieht  of  him 

that  confirms  is  gone,  as  well  as  when  he  makes  it  to  him  in  re- 
mainder, and  he  cannot  by  his  entry  avoid  the  eftate  of  the  leflee 
for  life  without  avoiding  the  eftate  of  the  lefibr,  which  againft 
his  own  confirmation  he  cannot  do;  and  it  has  been  adjudged 
that  if  a  dijfeifor  make  a  leafe  for  life^  and  after  lew  a  fine  of  the  re» 
verfton^  with  proclamations,  and  the  5  years  pai^,  fo  as  the  dif- 
feifee  is  for  the  reverfion  barred,  he  (hall  not  enter  upon  the 
leflee  for  life.     Co.  Litt  298.  a. 


(D.  a)     Where  a  Confirmation  of  Part  of  the  Eftate 
fhall  be  a' good  Confirmation  of  the  Whole. 

I.    A  Parfon  made  a  leafe  of  his  xt£ltoTjfor  40  years.    The  pa-  winch.  95. 

■^^  tron  and  ordinary  confirmed  the  fame  for  20  years  immedi--  T^^'*q^\ 

mtely  enfuing  tbe  commencement  of  the  term,  and  annexed  the  fame  Kutton  j/ 

in  a  fchedule  to  the  indenture.    Some  held  this  good,  but  more  ^''^s  s.  c. 

e  contnu    D.  52.  b.  pi.  4.  Trin.  34  H.  8.  \l^lf'^^^ 

confirmation  ihall  ftretch  for  the  whole  time* 

2.  A  prebendary  made  a  leafe  for  'jo  years,  and  the  bifliop  patron  Cro.E.4A-- 
af  the  faid  prebendary,  and  the  dean  and  chapter,  by  their  feveral  f^^l\\  ^^' 

iaftruments 
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Fcwrd.  s.c.  inftruments  under  their  common  feal  (reciting  the  £iid  leafe)  con* 
^%JX\  ^^^  firmed  dimij/ipnem  pr^diElam  in  forma  pntdi^a  faBam  for  the  term  of 
c.  B.  An.  5 1  y^rsy  et  mn  ultra*  Adjudged  tliat  the  confirmation,  as  this 
derfon  oiui  cafe  is,  extended  to  the  whole  term,  and  the  words  (for  5 1  years 
^^^dd  ^  "°"  ultra)  came  too  late,  after  fuch  confirmation  as  aforefaid ; 
ftroDgly  that  a^d  the  dcmife  being  for  70  years,  it  is  repugnant  to  confirm  di- 
the  leafe  wat  miffionem  praedt£tam  for  51  years,  it  being  all  one  as  if  they  had 
for  cTycart  Confirmed  the  demife  and  term  of  70  years  for  51  years.  5  Rep. 
only,  for       8 1,  a.  Pafch^37  EKz.  C.  B.    Foord's  cafe. 

they  might 

conArm  for  all  or  pait»  and  the  confirmaHon  (hall  not  he  taken  larger  than  they  have  made  it ;  but  W 
tbtf  cenfirwud  the  Jemfc,  and  Mt  fbenjon  for  what  fmUf  it  Jbould  be  tbt  entire  term  \  but  yrhen  they  (ay 
for  51  years  9c  non  ultra,  that  very  well  qualifies  what  goes  before,  and  it  (hall  not  be  cjnllrued  larger  j 
led  adjornatur.— ^— -Ibid.  472.  (bii)  pi.  34.  Pafch.  3S  Elia.  C.  B.  Betford  ▼.  Ford,  S.  C*  refoiT- 
ed  that  the  confirmation  goea  to  the  whole  tetm,  and  cannot  be  abridged  by  the  following  words,  aod 
jodgroent  accordingly.  And.  47.  pi.  119.  cites  S.  C.  ^  S.  P.  as  adjudged  accordingly  by  all  the 

jafttcea.  ■  BendJ.  23$.  pi.  165.  S.  C.  Pafch.  iS^  Elie.  where  it  was  adjudged  thju  the  confirm- 
ations  were  food  for  51  years  at  leaft,  and  not  void,  becaufe  the  faid  biihop  and  dean  and  chapter  might 
lb  make  their  fevend  confirmations  at  their  will  fptcialiy.      A  prebendary  of  Sarum's  cafe.  And. 

47*  pi.  119.  S.  C.  adjudged  good  confirmations,  and  that  they  may  fevcialiy  confirm,  and  for  pp-cel 
of  the  faid  term..  D.  338.  b.  339.  a.  pi.  43.  Mich.    16  &  17  Eliz.  S  C.  adjudged  good  as  to 

the  51  yean,  but  as  to  the  ivfidna  the  court  doubted,  but  Geffrey  thought  the  confimaation  ckarly  vmd 
in  toto.  — Het.  7$.  Hill.  3  Car.  C.  B.  Tomlinfon's  cafe.  Hotton  J.  thought  the  confinn- 
ation  good  only  for  the  leflcr  number  of  years,  bat  Richardfon  held  e  contra. 

Samediiftr.  j.  But  j^the  biihop  and  dean  and  chapter,  reciting  the  Icafc, 
kJ*Rlcl^-  *^^  confirmed  the  land  to  the  \tik^for  5 1  jears^  this  had  been  good 
fon,  Hutt.  enough ;  for  then  there  would  not  be  any  fuch  repugnancy  in 
75;  H'iJ-      the  confirmation.    5  Rep.  81.  a.  Pafch.  37  Eliz.  in  Foord'scafe. 

an  Tomlinfon's  cafe,  and  agreed  by  Crooke  and  all  the  ferjeants  at  the  bar^  and  Button  (aid  it  was  a 
good  cafe  to  be  confidercd  and  to  be  moved  again. 

[  398  ]  4.  &  if  a  leafe  be  made  of  20  acres,  they  may  confirm  as  to  part 
of  the  land>  viz.  as  for  one  or  more  acres.  5  Rep.  8i.  b.  Psdch. 
37  Eliz.   in  Foord's  cafe. 

5.  So  they  may  confirm  part  or  all  upon  conation.     5  Rep.  9i« 

b.  Pafch.  37  Eliz.  in  Foord's  cafe. 

Co.  Lit^  6.  And  as  to  the  points  above,   nota  a  divetfiiy  between  a 

297.  a.  SJ*.  naked  affent,  nuithout  aiiy  right  or  ittterefi ;  for  there  the  tenant  who 

is  to  perfe£l  a  grant  by  his  attornment  cannot  aflent  for  a  tinie^ 

'  nor  upon  condition,  nor  for  part  of  the  thing  granted,  but  it  (hall 

enure  to  the  whole  abfolutely,  becaufe  there  is  only  a  naked  af" 

fent,  which  cannot  be  qualified  or  apportioned ;   but  the  bifiiopf 

who  is  patron,  and  the  dean  and  chapter  have  ah  interefi  in  tlie 

prebend  and  every  part  thereof;  for  the  patron  has  jus  confc- 

rendi,  and  a  releafe  to  the  patron  of  an  annuity  in  the  time  of 

vacation  is  good.    5  Rq>*  8x.  a.  b.   Pkfeh.  37  Etic  in  Fot>rd*s 

cafe. 

An  eftate  of      7*  Another  divetfity  was  taken  bet^em  a  Uafe  for  yearr  and  » 

fruboldzvi^  leafe^  life  9  gift  in  tail,  or  feoffment  infef4     For  if  pfebendarj 

fi**^  ^'   makes  leafe  for  years,  confirmation  may  lie  of  the  land  (a»  before 

partof  t?e    ^  ^^^)  ^'^^  ^  lefs- number  of  years,  becaufe  the  years  are  feveralf 

efbce,  for     though  the  demife  or  term  is  one^    But  if  he  makes  leafe  for  lifer 

^  *^        or  gift  in  tail,  or  feoflinent  in  fee,  and  confirmation^  is  made  ox 

ut^uiAMt  ^^  1*^  ^®  ^^  Icflcc,  doiiee^  or  fcoftee^  for  a»  hour,  it  16  fpf^ 

12  for 


^ 
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for- •ever  V  fcr  eftateof  franktenemeat  or  inheritance  is  intire.  fCTeraiw 
5  Rep.  81.  b.  Path,  i^  Eliz.  in  Foord's  cafe.  yf*"^;; 

•  297.  a. 

8.  And  therefore  i£  hi  vfho  bos  franktenement  or  inheritance  be  Lict.r.  520. 
difftiftd^  and  confirms  the  efiate  to  the  diiTeifor  fir  an  hotiry  it  i»  cro*ET72 
good  for  ever.     5  Rep.  8i.  b.  Pafch.  37  Eliz.  in  Foord's  cafe.       (bis)  pi.  34.! 

Bccford  V. 
Fora^    S.  C.  &  S.  P. 

9.  If  diJfAfor  males  leafefor  years ^  iff  20  acres^  the  dilleifee  may.  s.  p.  but 
confirm  all  or  any  part  of  the  land  to  the  leflee,  for  all  or  feme  of  JJjT'^*"^ 
the  years^  and  that  upon  or  without  condition  ;    for  though  the  term  w^di,  for 
or  dcmife  be  one,  and  therefore  if  the  term  or  demife  be  con-  he  muft  noc 
firmed  for  an  hour,  it  is  good  for  ever,  yet  the  years  and  acres  J^afe"or*d* 
are  feveral,  and  therefore  the  confirmation  may  extend  to  part  mire)  or 
of  them ;  pari  ratione  if  my  tenant  for  life  makes  a  leafe  for  e'^^e  of  the 
years,  I  ma?  confirm  tlie  land  for  fewer  years.     5  Rep.  8i.  b.  |^cn*f},/°'^. 
82*  a.  Pafch.  37  Eliz.  in  Foord's  cafe.  didon  for 

parcel  of  the 

Cerm  fhanld  be  repugnant  when  the  whole  was  confirmed  befere,  bat  the  eenfrmatiom  rnufi.  be  tf  the  land 

for  f>art  tif  the  term  \  io  the  confirmation  may  be  of  p^rt  of  the  land,  u  if  tt  be  of  40  acres  he  may  con- 

£rm  1O9  &c.     So  if  tenant  for  life  make  a  leafe  for  100  yeart,  the  lefTor  may  confirm  either  for  part  of 

the  term,  or  for  part  of  the  land.    Co.  Lttt.  ^97.  a. 

If  he  confirm  the  term  of  the  lelTce  of  the  dHfeifor  for  fome  part  of  the  yean,  be  cannot  defeat  It 
during  the  whole  termi  becaufe  the  term  is  confirmed  }  and  the  laft  words  being  derogatory  from  bis 
own  grant,  muft  be  rejected  ;  but  if  he  tenpnm  tbt  Und  to  the  termor  for  fart  of  the  term  and  no  larger^ 
this  is  good,  becaufe  the  party  that  had  right  did  not  totally  afient  by  ezprefs  words,  as  he  did  in  the 
two  fbnmw  cafes ;  for  if  he  did,  no  derogatory  clanfes  from  fach  aflcnt  could  be  admitted ;  but  his  aflTcnc 
was  originally  but  partial,  and  not  to  the  whole  eiVate,  and  thcrefoie  it  caooot,  contrary  to  the  exprcTs 
words,  be  carried  any  farther.     Gilb.  Treat.  Ten.  70. 

10.  So  if  tenant  in  tail  mates  a  leafe  fir  40  years  and  dies,  the 
iffite  in  tail  may  confirm  all  t^c  term  or  party  &c.  fitr  fewer  years* 
And  the  fame  law  of  a  feme  after  the  coverture.  5 -Rep.  82.  a. 
Paicb.  37  EHz:  in  Foord's  cafe. 

11.  When  the  eftate  ir^ divide J^  as  if  an  eftate  be  for  life,  r/- 
ntainder  over,  the  confirmation  may  be  to  either  of  them.     So  if 

leflee  of  difleifor  for  ao  years  makes  a  leafe  for  10  years,  the  dif-  [  399  3 
feifee  may  confirm  it  to  either  of  them,  and  not  to  the  other. 
Per  Walmfley.'    Cro.  £«  472.  (bis)  pi.  34.  Pafch.  38  Eliz.  C.B. 
in  cafe  of  Betford  v.  Ford. 

12.  If  the  difleifor  make  a  gift  in  tail^  and  the  difleifee  con-  S.P^Joofs 
firais  the  eftate  of  the  donee  yir  the  life  of  the  donecy  this  confirm-  ^A.jv'* 
ation  enures  to  the  whole  eftate  tail ;   for  a  confirmation  can  feifee* coal 
make  no  fraAion  of  any  eftate  to  extend  but  to  part  of  the  eftate  firms  the 
only.    Co.  Litt.  206.  b.  1^^  "  'J* 

'  ^  lenee  or  do- 

nee for  an  hour,  this  will  confirm  their  whole  eftate,  but  fliall  not  enure  to  the  remainder  or  revcrfion, 
becaufe  he  confirms  the  land  to  the  lefiee  or  donee  only,  and  the  eftate  for  life  or  in  tail,  and  the  remain- 
4m  or  leverfion  are  fofctal  diftind  eftttet.     5  Rep.  81.  bi  in  Foord*s  cafe.^— — Litt.  f.  520. 

13.  If  a  diffeifee  makes  a  confirmation  to  the  dificifor  in  tatl, 
'  or  fir  any  particular  efiatCy  this  is  a  good  confirmation  for  ever  ; 

for  the  dtdeifee  had  a  fee-fimple,  and  the  confirmation  cannot 
make  a  froBion  of  his  eftate  fo  as  to  extend  to  part  of  it  only. 
Co.  Litt.  2o6.  b. 
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144  If  the  parfin  makes  a  leafi  fir  too  Jiors^  die  patron  sift] 
ordinary  may  cwfirm  ^o  of  the  years^  iot  they  have  an  intereft  and 
may  charge  in  time  of  vacation.    Co.  Litt.  297.  a. 

15.  If  the  diffeifir  makes  a  gift  in  tai/,  th#  remainder  to  the  rigbt 
heirs  of  tenant  in  taU^  if  the  dijfeifee  confirm  the  efiaU  in  taUf  it 

Jhal/  not  extend  to  thejee^fimple*.     Co.  Litt.  297.  a. 

16.  &  if  the  difleifor  had  made  a  gift  in  tail,  the  remmnder 
fir  lifiy  the  remainder  to  the  right  heirs  of  tenant  in  tedl^  this  ^ar- 

tends  only  to  the  eftate  tail  and  not  tojhe  remainder  for  life^  nor 

to  the  remainder  in  fee.     Co.  Litt.  197.  a. 
Utt.  f.  519,       17.  If  a  man  confirms  the  diJ/e!/or*s  efiate  for  an  hour^  this  pafles 
^^°*  the  fee  even  tvithout  the  words  heirsy  becaufe  the  difleifor  has  the 

fee ;   and  when  that  eftate  is  aifented  to,  the  difleifee  can  never 

afterwards  deftroy  it.    Gilb.  Treat.  Ten.  70. 


(E.  j)  Where  a  Privity  is  requifitc  in  a  Confirmation* 

I.  /confirmation  of  eftate  is  not  good  but  to  him  who  is  infoffejfim. 
^  Br.  Avowry,  pi.  48.  cites  14  H.  4.  379,38^ 
Co.  Litt.  2.  Where  a  confirmation  ihall  enlarge  an  efiate^  there  privity  is 

305.  a.  S.P.  required,  as  Micll  as  in  the  cafe  of  the  Wcafc.    Co.  Litt.  296, 

w&ere  it  abridges  fenrices,  privity  Is  reqaifitt  regularly'.     0%.  Ifitc  305.  b.  « 

Satwhext  3.  If  there  are  lordi^mffne^  and  teftant^  the  lord  cannot  GonQrm 
S^foi'iJId'  *^  tfi^^^  (ftemint  to  hold  of  him  hy  Ufsfennces^  becaufe  there  is  <lo 
tBoant',  and  privity  between  them,  and  a  confirmation  cannot  make  fuch  an 
Urdctmftmt  alteration  of  tenures.     Co.  Litt.  30c.  b.-      .        *  ^ 

tbe  mtjne  to  hold  by  lei$  fenriqM»  this  is  good  $  m-  he  is  in  po/tAon  of  the  mefiulcy^'aad  there  is  ao 

other  pofleffioQ.    Br.  Confirmation^  pi.  »•  cites  14  H.  4..  ^7,     .  • 

•  •         •  •  •  • 

4.  If  tenant  in  tail  makes  a  feoffmen^in  fie  to  the^fe  of  himfelf 
'inficy  ^and  after  leafes  it  for  years  rendering  rent  and  iV/,  the  iffie 
being  remitted  by  the  defcemt  of  the  re\erfion  before  entry,  the  eftate  v 
t  400  ]  'for  years   is  alfo  phanged  into  a  tenancy  at  jfofferance,  becaufe* 
.  there  is  not  any  privity  betnveesdMis  eflate^nd^theMaf^i.  and  there- 
"  '  fore  no,acceptaflBl^^[be  r<|||£aff  confirm  it.    See  2  RoII»iRemit* 
•  tcr  (K)  pi.  Si'tm^ 


(F.  a)     In  what  fC^afesir  (hall  altor-lhe  Tenures  or 

Services. 

I.  TF  I  leafe  land  for  life,  and  after  confirm  the  efiate  4v  ^^^^^t^ 
*  in  fee,  or  in  tail,  rendering  the  fame  rent,  now  theeftate  in 
the  rent  is  enlarged,  becaufe  the  eftate  in  the  land  is  enlarged  to 
the  tenant.    Per  Thorp  J.  Br.  Grants,  pi.  7 a».  cites  26  AiT.  j8. 

(2.)  The  lord  may  diminiih  and  abridge  htsjermces  by  cmfimlla* 
Hon  made  to  his  tenant,  but  he  can  not  intreafe  a  rent  or  fervke,  or 
referve  new  by  confirnyttion.  Br.  Confirmation,  pi.  Z.  cites  9  H*  6. 
9*  'per  Babbington  and  Fafton* 

3.  And 
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3.  And  by  them,  if  a  man  holds  lo  acres  of  his  lord  hy  iid^, 
mnd  one  acre  by  id,  by  feveral  tenures^  and  he  confirms  the  cjlate  of  the 
tenant  in  both  to  hold  by  41/.  this  cannot  make  one  and  the  fame  joint 
entire  tenure,  which  MPas  twe  tenures  before  ;  and  if  it  (hall  enure, 
it  ihall  be  by  gift  of  2d.  out  of  the  10  acres,  and  2d.  out  of  the 
one  acre,  out  of  which  only  iflued  i  d.  before,  therefore  quaere 
inde  j  and  quaere  if  it  cannot  enure  to  have  i  d.  out  of  the  one 
acre,  and  3  d.  or  the  whole  4  d.  out  of  the  other  10  acres.     Ibid. 

4*  If  the  lord  confirms  thf  efiate  which  the  tenant  has  in  the  tene-  The  lord  by 
ments,  yet  the  feigniory  remains  entire  to  the  lord  as  it  was  before.  thccftT'"* 

Lltt.   1.  53 S'  doth  nor  p»ft 

his  right 
t*  the  feigniory,    bccanfe  the  confirmation  or  alFcnt  to  that  eftste  cannot  be  interpreted   to   paft 
that  other  difiipii  rigLt  which  is  in  him,   fince  the  aHl-nt  to  one  eftate  is  no  reafon  to  conclude  that  he 
has  parted  with  the  other  j  but  if  he  had.rcleafed  all  his  right,  he  had  extinguiihed  bis  feigniory,  bc- 
caufe  by  fuch  remitting  hit  right,  be  could  not  have  demanded  any  tiling.     Gilb.  Treat.  Ten.  74. 

5.  By  confirmation  of  the  tenants  cftate,  a  rent-charge  ijfuing  Co.  Utt. 
9ut  of  the  land  or  common  of  pafture  in  other  land  remain  as  before,   t^/^'foj^j* 

Litt.  f.  536,    537.  infer  from 

thefe  2  fec- 
tions  and  the  next  f(41owng,  that  a  man  cannot  abridge  a  rent-chargf  or  common  of  pafture  by  a  con* 
iirmation,  m  he  may  do  a  rent  fervice  in  tttytCt  of  the  privity  between  the  lord  and  tenant,  (b  as  (thej 
iiy)  a  teiMire  may  be  abridged  by  a  confirmation,  but  not  a  rent-char^e  or  common. 

6.  1(  tenant, holds  of  the  lord  bv  fealty,  and  20  s.  rent,  and  the  9R«P»M»» 
lord  by  deed  confirms  the  eftate  of  the  tcrtant  to  hold  by  12  d.  or  i  d.,  Bcfj^ont*?, 
&C-  the  tenant  is  hereby  difcharged  of  all  other  lerviccs.     Litt.  cafe. 

^  7.  The  lord  upon  a  confirmation  to  the  tenant  cannot  referve  Litt.  f.  539. 

nenu  feroices,  as  a  hawk  inftead  of  rent,  X)r  rent  in  liei#of  a  hawk,  s.  1*.-;— 

&  fic.de  fimilibus.     9  Rep.  14^..  a.  b.     Pafcli.*  10  Jac.  in  the  ^^*  ^"^p 

Court  X)f  Wards,  per  Cur.  in  Beaumont's  cafe.  acwdingiy,' ' 

•  that  he  can- 

not lefenre  new  fervicet  upon  the  confirmation,  Ko  long  as  the  former  eftate  in  the  tenancy  continues.— 
The  Iwd  wtay  gbridgf  the  Imicet  of  his  tenant  by  his  confirmation,  but  be  cannoe  CKlarge  them,  er  create 
t^w  fervlces  ;  for  when  he  has  confirmed  the  eftate  by  leifer  fervices,  he  has  granted  to  the  tenant  the 
lerrices  that  are  ovtt  and  above  what  was  fpecHicd  in  the  confirmation  ;  *  becaufe  confitming  tbttfiatt  t% 
hold  by  hjfer  Jervkts  h,  by  iniplieatkn^  agrati  «r  ztleofe  of  rent  j  for  be  could  not  hold  by  Icfler  fervices, 
unlefs  the  reA  wereleleiled  ;  but  if  he  confirrtlif  toh^  by  gntlflK^  new  fervices,  this  is  vid^  becaufe 
this  doth  not  amount  to  a  new,  grant  from  cheJK    CilMBr«a^  Ten.  74.   cites  Litt.   f.  538, 

539»  540*  .A^E. 

For  more  of  Confirmation  in  gopW;  fee  IBaron  aitti  jpemf) 
(EftOpple,  (tft^Mi^ty  ^a^U,  (D),  ^ud  other  proper  titles. 
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eonque0,  - 

(A)    The  Effed  thereof. 

I.   T^Ranthifa  are  txtiagui/hed  immediately  on  the  conqued,  6et 

■»      not  the  laws  of  the   land  without  proclamation  i  and  fo 

William  the  Conqueror  extingullhcd  all  franchifcs  in  England 

but  of  churches,  which  the  Pope  would  not  permit  him  to  take,  for 

■which  reafon  they  Hand  as  before  the  conqueft.     Arg.  Mo.  670. 

pi.  9tS.  Mich.  43  fc  44  Ellz.   B.  R. 

la  ih*  aft         2.  It  waB  agreed,  that  according  to  Calvin's  case,  7  Rq).  17. 

•f  m  itfiJil    upon  the  conqueft  of  an  infidel  country,  all  the  old  ia^tu  are  ain- 

A^T^rtn     S^t'^ "*  inftanti,  and  the  king  impofes  vihat  iains  he  ^Uafes i   and  ia 

kf  cDDqueft    cafe  of  the  conqucH  of  a  chrijium  country,  he  may  change  ihm  at 

*7'7T**  Pl'^fi^rt,  and  appoint  fuch  as  he  thinks  fit ;   though  CScc  quote* 

"^'jMiliu    no,  authority  for  it,  yet  it  was  agreill,  that  this  might  be  confo- 

trtmafi     nant  to  reafon.  Show.  FarL  Cafes,  4 1.  in  cafe  of  IfbweD  v. Dut- 

itrUm,,,/    ton  '.  ^ 

Gad,  inil  in  *  •  ' 

fach  cilc,  where  the  Uwl  wt  rcjcAed  01  filort,  the  uxupettA  covattj  AilI  be  gomnEJ  ueordht  Co 
the  rule  of  lutunl  e]uilT  i  bdd  pfi  Cm.  a  Salk.  411.  b1.  i.  Ita,  5  W.  li  M.  in  B.  R.  Blub- 
•ri  It  Owdjr.  '  a 

•  .         ■' 

3.  Whtfrt  ihe'fcing  of  Engl^pd* conquers  a  country,  it  is.  of  • 
■  di^renC   confideranon  from  a  new   and   tminhaljited  cduntry 

■being  found  out  by  Englifli  fubjcfls ;  for  in  the  firft  cafe  the  cm- 
queror,  byfaving  the  li^j  ef  ihe  people  conqutredy  gairls  a  right  aid 

'property  in  fuc.  lently  may  impofe  upon'themi 

what  laws  he  tep.  J5.  cites  it  as  faid  by  tbd 

maftcr  of  the  i  2,  to  have  b*n<a  detcrnuncd 

by  the  lords  4  upon  .appeal  from  the  foieiga 

plantations. 

4.  Bui  tilt  J  c  conquering  prince,  ihe  lava 
ajid  cuftoms  e  ifiali  Md  place,  faw/tft,  where 
thefe  arc  centra  cnaff  aiiy  thing  that  it  maium  ia 
fit  or  are  filen  fcs  the  Uwa  of  the  conquering 
country  Ihall  prevail.    Ibid.  ■^Jt 

For  more  of  Conqueft  in  general,  fee  other  proper  titles* 
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/  N  '*    t"<^'  -  ••         Vr  .Z 


(A)     The  Force  thereof. 


1.  TN  all  cafes  when  any  thing  executory  is  created  by  deed^  it 
J^  may,  by  confent  of  all  perfons  that  were  parties  to  the 
creation  of  it  by  their  deed,  be  defeated  and  annulled,  and  there- 
fore it  was  faid,  that  HOarranties^  recognizances^  rents^  charges^  an'^ 
nuitifSy  covetmhtSy  leaf es  for  years ^  ufes  at  common  tanv^  &C-  may, 
by  a  defeafance  made  with,  the  mutual  confent  of  all  that  were 
parties  to  the  creation  of  them  by  deed,  be  annulled,  difcharged^ 
and  defeated,     i  Rep.  113.  Hill.  28  Ellz.  in  Albany's  cafe. 

i.  A,  confent  ex  poftfaBo  is  hot  of  any  fignification^;  for  it  can- 
not be  had  for  things  which  cannot"  be  otherwifc  \  per  Vaughan 
Ch. }.  Mod.  312.  Pafch.*  22  Car.  2.  in  Cane,  iu  cafe  of  Fry  v. 
Porter.  , 

3.  The  ccyifent  of  the  ^Bpr  maked  £0od  a  void  devife.     Chan.  But  though 
Cafes,  209,  Trin.  23  Car.  2.   Xd^Gdrnbury  v.  Middleton*  ^^^l^'^^i'"?; 

f     '         -^  •'  •*  .    -^  ^  icit,  it/hal! 

not  bind,  or  put  a  bargain  on  ancther,     Arg.  Ibid* 

♦ 
« 

^    4.  Con{oit  of  remaihder-man  for  life,  though  but  verbaly  Is  But  wSfther 
binding,   and   decreed  to  confitm   bMding  leafes*  accordingly.  "^^^^^^^ 
1  Chan.  Cafesj  28.    Pafcli*  .32  Car.  2.      Sidnty  v«the  Earl  of  •  on  Oich  con. 
Lcicdftcn  '  fcntfliouid 

..*•.•  ,  ^  decreed 

'||k  to  confirm,  lord  chancellor  would  advife.    Ibid* 

•  •  • 

'   5. 'Confent  to  a  trial  of  a  title  to  land  in  another  coisniy  than  ButRaym. 
nx)here  the  land  lies  will  npt  help/  it  being  an  crrOr,  though  fuch  ^]*'  ^^ 


lare  v. 


confent -be  df  ttcord  5   agreed  per  Cur.     ^.fikow.  98*  pi.  97.  Linch,  s.c. 
Pafch.  "^^2  Car.  2.  l5.  R.    Ld*  Clar^  Reach.  «[<>»«<*  ^ 

.       ^  all,  that  tfat 


trial  was  well  bad« 


6.  A  hurgi^s  of  a' corporation  coti/imting  to  be  'turned  out  from  his 
burgefs's  place,  and  the  commqp  council  of  the  corporation  re- 
moviMt  him  accordingly,  does  not  amount  to  a  rcfignation,  and  a 
prereKcory  ihand^jnus  was  granted  to  reftore  him.  Holt's  Rep. 
450.  ffilL  8  Annji^.  R.    The  Queen  v.  Mayor  of  Gloucefter. 

For  more  of  Confent  in  general,  fee  iattt^orit;^  ConOftf OHtf^ 
^OtotCSL  ^rtal,  (S.  a.  2),  and  oth^r  proper  «ltles  j  and 
&  MAQMS,  beginning  with  the  word  Consensus. 


Cl% 


•• 
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(A)     Adions;     In  what  Cafes  Adions  lie  for  con«« 

fequential  LoiFes  or  Damages. 

A  man  may  I.  T  F  I  have  7l  pond,  I  cannot  fo  !et  it  out  that  it  (hall  drown 
lawfully  J^  ^y  neighbour's  land.     Arg.  Hct.  119.  cites  6  E.  4.  6. 

on  his  own  ground ;  but  if  by  making  it  the  water  overAowi  his  neighbour's  ground,  an  adion  on  the 
cafe  lies  againft  him)  per  Curiam^     8  Mod*  275.  Trin.  10  Geo*  i.  in  cafe  of  Reynolds  v.  Ckrk. 

In  this  cafe  ♦  2.  If  a  ft  ranger  drives  my  cattle  upon  your  land,  whereby  they  are 
^\ht^r  ^^'"^^^'^^ ^Y  yo">  '  ^^^^  recover  againft  the  ftranger  for  this  dif- 
paffor,  and'    ftrcfs  by  you  \  pcr  Baron  Altham.  Arg.  LanCj  67.  cites  p-E.  4. 4* 

not  I  that 

am  the  owner  j  fo  if  I  am  earned  by  fortt  into  the  land  of  B.  I  am  not  the  trefpaflbr,  but  be  dial 

carried  me  j  per  Roll  J.  Sti*  65.  Mich.  16  Car.  fi.  R«  Smith  ▼.  Stone. 

Cro.J.  314.       3,  A£iion  lies  for  cqllihg  one  bayard  whofe  grandfather  had 
Mich  *ii      J^^^s  in  tail,  though-  the  plairitifF  was  youngeft  Jon  of  the  fatheV; 
Jac.  B.  R.     yet  being  offered  a  fum  of  money  by  a  purchafor  to  join  in  the 
the  s.  c.      falc,  and  afterwards  the  purchafor  refufing  to  give  hiqi  any  thing 
X«S  ^       ^y  reafon  of  thofe  words,    it  was  held,  though  he  has  no  prefenc  * 
title,  yet  it  appears  he  is,  by  a  poflibilify,  inheritable  to  thofe  lands^ 
and  being  onered  money  for  that  poflibility  to  join  in  the  af- 
fitfance,  but  it  being  afterwards  refufed  to  be  givea  him  by.re^ 
fon  of  thofe  words,  is  a  prefent  damage,  and  he  may  receive  prejm 
dice  thereby  infuturo  in  cafe  he  were  <o  claim  any  land  by  detent* 
Affirmed  in  error.     Cro.  J.  213*.   pi.  6.    Mich.   6  Jac.   6.  R. 
Vaughan  v.  Ellis. 
8.  P.  per  4-  A  fmith  pricks  the  horfe  of  a  fervant  being  on  his  journey  to 

c«ke  Ch.  J.  pay  money  for  his  mafter  to  fave  the  penalty  of  a  bOnd,  both  the 
iM« inSX   ''^•'^cr  •^^  fervant  may  have  their  (everal  anions  on  the  cafe  for 
the  feveral  wrongs  they  have  thereby  fuftained ;  per  Coke  Ch.  J. 
2  Bulf.  334.  Hill.   12  Jac.  in  •cafe  of  Everard  v.  Hopkins.  * 

5.  Where  one  \%  party  to  a  fftatd,  all  which  follows  by  reafon 
of  that  fraud,  fhall  be  faid  as  done  by  him.  Arg.  Cro,  ^^469* 
Hill.  15  Jac.  B.  R.  in  cafe  of  Southern  v.lfcw.  ^ 

6.  A^ion  lies  Ar  threatening  workmen  to^Rim  and  profecute 
them,  whereby  the  mafter  loft  the  felling  of  his  goods,  the  men 
not  daring  |p  go  on  with  their  work.  Cro.  J.  567.  pi.  4.  Fafch. 
18  Jae.  B.  K.     Garret  v.  Taylor. 

7.  A.  controls  with  B.  to  make  nn  ejlate  of  BL  Acre  at  Mich* 
to  B.  If  C.  enters  into  Bl.  Acre,  A.  may  have  an  aflion  on  the 
cafe  againft  C.  for  the  (pecial  damage  which  may  happen  to  him 

'^  -  .:  by 


i 


.** 
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by  reafon  that  he  is  dlfabled  to  perform  his  contraft,  by  reafon  of 
C.'s  entry,  and  he  fliall  declare  contra  pacem,  but  not  vi  &  armis. 
Per  Doderidge  J.    Godb.  426.  pi.  492.  Trin.  21  Jac.  B.  R. 

*  8.  A-  breaks  the  fence  of  B.  by  which  cattle  get  into  C.'s  ground, 
C.  (hall  have  cafe  againd  A.  but  not  trefpafs.  Per  Roll.  Sty.  131. 
Mich.  24  Car.  B.  R.  in  the  cafe  of  Sir  A.  A.  Cowper  v.  St.  John. 

9.  Though  a  man  does  a  lawful  thing,  yet  if  any  damage  do  Rayni.4679 
thereby  befall  another,  he  fliall  anfwer  f  he  could  have  avoided  it ;  ^^^^a?"  ^"'* 
and  this  holds  in  all  civil  cafes.     As  if  a  man  lops  a  tree  and  the  s.C.  &S.P. 
boughs  fall  upon  another  ipfo  invito,  yet  an  aft  ion  lies.     So  if  a  •"  'ot'dem 
xmnfhoot  at  butts  and  hurt  another  unawares.     So  if  I  have  land  ^^*'**** 
through  which  a  river  runs  to  your  mill,  and  I  lop  the  fallows 
growing  on  the  river  fide,  which  accidentally^^/  the  'water  fo  as 

your  mill  is  hindered.  So  if  I  am  building  my  own  houfe,  and  a 
piece  of  timber  falls  on  my  neighbour's  koufe  and  breaks  part  of  it. 
So  if  a  man  aflaults  me,  and  1  lift  up  myjlnff  to  defend  rnyfelf  and 
flrihe  another  in  lifting  it  up ;  but  it  is  otherwifc  in  criminal  cafes^ 
for  there  adlus  non  fa<:it  reum  nifi  mens  fit  rea.  Per  Raymond  J. 
Arg.   Raym.  422,  423.  Hill.  33  &  34  Car.  2.    B.  R. 

10.  If  A.  beats  my  horfe  by  which  he  runs  on  B.  A.  is  the  trcf-  S.C.&S.P. 
paiTor  and  not  I.  2  Salk.  638.  per  Cur.  Pafch.  7  W.  3.  B.  R.  S^VR'af^' 
]n  cafe  of  Gibbon  v.  Pepper.  Rep.  38,39. 

1 1.  He  that  makes  a  frf  in  his  field  mufl  fee  that  it  does  no  n  Mod. 
harm,  and  anfwer  tlic  damage  if  it  does;    but  if  a  fudden  ftorm  J5»«  S.C. 
had  rifen  which  he  could  not  Hop,  it  was  matter  of  evidence,  and  ^  judgvs  ac- 
he  fhould  have  (hewed  it.      j  Salk.  13.   pi.  4.  Mich.   9  W.  3.  cordingiy.— . 
B.R.    TurbervU  V.  Stamp.  s.*<?'i*^' 

judged*— -tid.  Raym.  Rrp«  364.  S.  C.  adjudged  by  3  juftkcs  contra  Tarcon* 

1*2. '  A.  con(ra£led  with  B.  to  bring  timber  in  A.'$  cart  and  de- 
liver it  in  B.'«  yard,  it  was  brought  in  a  cold  day ;  B.  refufed  .to 
come  and  unload  it,  whereby  tlie  horfcs  got  cold  and  2  died;  A. 
brought  adiion  but  could  not  obtain  judgment ;  cited  per  Holt 
Ch.  J.  Cumb.  481.  10  W.  3.  -B.  R.  as  in  the  cafe  of  Bertue  v. 
Bourn. 

13.  If  a  confiable  places  a  dragoon  where  it  is  unlawful  for  him  At  commoa 
fo  to  do,  he  mufl  make  fatisfadlion  for  the  confcquential  da-  ^*  J^* 
mages,  as  letting  drink  about  the  cellar,  &c.    For  fince  the  plac-  unlawful  aa 
ing  him  there  is  unlawful,  it  (hall  be  taken  as  if  the  conflable  had  beihaii  be 
put  hJhi  there  on  purpofe  to  do  an  unlawful  ad.     Per  Holt  Ch.  J.  J^*fjJ"^, 
5  Mod.  430.  Hill.  10  W.  3.  in  cafe  of  Parkhoufe  v.  Fofler.  fequcncet  o? 

it  efpecially, 
whereaa  111  the  principal  cjfe  the  z€t  is  done  with  in  rent  that  confequential  damages  (hall  be  done  {  per 
Holt  Ch.  J.    Ld.  Raym.  Bfp.  4S0.  Trin.    11  W.  3.  in  cjfe  of  Paikhurll  v.  Foftcr,  S.C. 
11  Mod.  254,  z^s-  Parker  V.  Flinty   S.  C.  refolved  that  the  conAable  ihall  be  anfwerable  for  all  d«« 
mage  done  by  the  dragoon. 

14.  A£tion  on  c^k  for  fiopping  a  way  leading  to  his  colliery.  See  tit.  Ac- 
hy which  he  lofl  his  cuiiomers,  lies  not  without  fpecial  damages.  2^"'  '^*  ^^ 
Cumb.  480.  Trin.  10  W.  3.  B.  R.     Ivefon  v.  Moor. 

15.  Jifiera  recovery  of  damages  in  affaulty  battery^  &c.  no  aft  ion  For  it  h  to 
yi\\\  He  for  confcquential  damages,  as  that  he  was  afterwards  Jf^"**^^ 

G  g  3  forced        ^     * 
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man  reco-     foTce<l  to  bc  trcpanncd,  and  had  a  bone  taken  out  of  hb  flndL 
♦*"  ^'.  .     12  Mod.  C42.  Trin.  13  W.  3.    Fitter  v.  Veal. 

mccordiug  to  the  ^images  lece'iTcd  by  him,  and  that  the  jury  gave  indie  Udda/Bdon  for  die  battery* 
Ibid.  543.  per  Cur. 

16.  If  A.  enters  into  my  grounds,  and  breah  dovm  my  wall^ 
tvbicb  keeps  out  the  fea ;  and  I  bring  my  trefpafs,  and  recover  da- 
mageif  and  I  re-build  my  wall,  but  by  reafon  <f  the  nevjnefs  thereof 
it  is  broke  down  by  a  nenvjlorm^  which  the  old  w^  would  have  re- 
fiftcd.     Per  Cur.  the  plaintifF  fliall  recover  for  the  overflowing  of 

r  405  3  his  lands,  and  to  re-build  his  wall ;  and  the  danger  of  the  new 
wall,  if  there  be  any  thing  in  that  too,  may  be  confidered ;  but 
this  mujl  be  all  at  once*  Arg.  12  Mp.  543.  Trin.  13  W.  3.  in 
the  cafe  of  Fitter  v.  Veal. 

1 7.  It  is  7i  fundamental  principle  in  law  and  reafon,  that  he  that 
does  the  firft  wrong  (hall  anfwer  for  all  confcquential  damages. 

1 2  Mod.  639.  per  Cur.  Hill.  1 3  W.  3.  in  eafc  of  Rofwell  v.  Prior. 

1 8.  If  one  takes  another  prifoner  by  wrongs  and  then  turns  bim 
over  to  another  officer^  who  detains  him^  the  firft  taker  (hall  anfwer 
for  all  the  confcquential  damages.    Per  Cur.  Z2  Mod.  640.  Hill. 

13  W.  3.  in  the  cafe  of  Rofwell  v.  Prior. 

19    He  that  keeps  goods  by  wrong  muft  anfwer  for  them  at  hit 

peril  at  all  events,  for  his  detciner  is  the  reafon  of  the  lofs.     2  Salk. 

523,  per  Holt  Ch.  J.   Trin.    2  Ann.  B.  R.    in  cafe  of  Coggs  v, 

Bernard. 

6  Mod.  179.       20.  If  A.  wrongfiilly  imprifons  B,  and  the  gaoler  detains  him  till 

Ann*  B.  R.  fi  f^^ch  IS  paid ^  in  this  cafe  he  who  was  the  prifoner  {hall  have  a^ 

per  Cur.       a£lion  of  falfe  imprifonment  againft  A.  for  imprifoning,  and  de« 

^.P.iaS.C.  taining  him  until  he  paid  fo  much  money;  and  this  is  a  taking 

by  A.  and  it  muft  be  illegal  to  ufe  any  unlawful  means  to  oppreU 

another,  and  A.  is  guilty  of  the  oppreflion  and  extortion  com-^ 

nutted  by  the  gaoler.     3  Salk.  193.   in  cafe  of  the  Queen  v« 

Tracy. 

21.  A.  has  a  market  and  toll,  and  B.  is  coming  with  goods  t^ 

the  market,  for  which,  if  fold,  toU  would  be  due,  and  C.  hinders 

B.  coming  to  the  market ;    the  lord  of  the  market  may  have  adion 

becaufe  of  the  pofflbiliiy  j/*  damages  5   per  Powell  J.     6  Mod.  49. 

Mich.  2  Annx  B.  R.  in  cafe  of  Afhby  v.  White. 

But  iffuch        ^^'  /Where  a  man  does  a  lawful  oil ^  and  a  damage  refults  front 

damage        fuch  a£l,  an  a£lion  of  cafe  lies,  and  not  an  a£lion  of  trtfptfu 

(ouMtotBe    g  Mod.  272.  Trin.  10  Geo.  i.     Reynolds  v  Clerk. 

leemt  no  aftjon  lies.     See  Raym.  4^3. So  where  J.  S.  erefted  a  mll^Jam,  fart  on  hU  own 

tatrdf  and ptrt  on  land  tif  A»  and  A.  pulled  down  the  dam  on  his  iand,  by  which  all  the  dam  fell  dowi^ 
nnd  the  water  nm  out.     Th'u  was  held  juftifiuble.     Cro.  £.  269.  pl>  10.  HWU  34  Eliz.  B.  R.  ^'ig- 

ford  V.  Gill. bo  if  A.  ereSft  a  ^aji,  pare  on  his  own  and  part  on  B.**!  Und,  and  B*  puUs  down  tb^ 

wall  upon  his  land,  a|id  fo  all  the. will  falls  down,  this  is  lawful.     Ibid. 

23.  If  a  man  keeps  a  bea/l  of  a  favage  nature^  as  a  Hon,  &c. 
it  is  at  his  peril  to  keep  him  up,  and  he  is  anfwerable  for  all  the 
•  confequcnces  of  his  getting  loofe  :  per  Raymond  Ch.  J.  Gibb.  187. 
Mich.  4  Geo.  2.  B.  R.  in  the  cafe  of  the  King  v.  Huggins. 

For  more  of  Confequential  Lofles  or  Damages  in  general,  fe^ 
J9(tion0|  (B),  &c.  and  (H),  &c.  and  other  proper  titles^ 
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(A)     What  it  is ;   and  where  neceflary, .         see  Aaioa 

•    [of  Aflump* 

f ,     A   Confideration  is  a  caufe  or  occafion  meritorious,  requiring  lz).^ufy^ 

J^  a  mutual  recompence  in  deed  or  in  law.     Arg,  See  D.  (G.  4), 
336.  b.  Trin.  16  Eliz.  in  Calthorp's  cafe. 

2.  An  u/e  declared  on  a  Jtate  executed  needs  no  confideration  j    [  406  J 
per  Cur.  Mo.  102.  pi.  247-  Mich.  16  &  17  Eliz. 

3.  A  confideration  is  necefllary  to  create  a  debty  otherwife  it  is 
nudum  paftuni.     Jenk.  290.  in  pi.  27.         ^ 

4.  Where  debt  is  brought ^or  money  due^  nvxthout  any  cxrcumjiance  But  %  pro- 
of  forbearance  of  fuit  by  the  plaintiff  for  a  time,  %  particular  confu-  hlara^fuu' 
deration  ought  to  bejbewn  in  the  declaration.    Jenk.  292.  pi.  37.     pauiuiom 

temporis  is 
no  confidendon  to  maintain  an  aiTumpHt,  for  it  may  be  the  next  minute ;  but  promife  to  forbear  for  a 
reafonable  tJmc  it  a  good  confideration,  for  it  is  Xth  to  the  court  to  jud^e  of  it.     JenJc.  301.  pj.  71... 
An  indebitatui  aiTumpfit  generally  for  20 1.  to  pay  the  faid  zol.  will  not  maintain  an  aiTumpfit  with- 
out ibcwing  fome  confideration.    Jtnk.  330.  pi.  6 1. 

c-  A  bond  implies  a  confideration  in  itfelf,  and  therefore  it  was  And  baron 

held  by  the  court,  that  a  man  was  not  bound  to  difcover  what  it"jj^*d*bc«a* 

was  the  confideration.     Hard.  zoo.  Trin.  13  Car.  2.  in  the  Ex-  fo  ruled  ia 

chequer,  Turner  v.  Binion.  chancery. 

But  fee  tit.  Nudum  Pa£him  (A),  pi.  7.   Negut  v.  Fettiplact* 

6.  Nudum  paflum  will  not  raife  an  ufe^  nor  can  a  ufe  be  raifed  See  tit.  Ufet 
without  a  confideration;  agreed.  Arg.  Cart.  141.  Mich,  18  twm^**" 
Car.  2.  C.  B. 

7.  If  lejfeefor  Ufe  or  years  ajfigns  his  eflate^  there  needs  no  con- 
fideration,  becaufe  the  afiignee  is  fubje£l  to  the  ancient  forfeitures 
and  to  payment  .of  the  rent,  and  that  a  loan  is  fufficientto  veil 
an  ufe  in  him ;  but  otherwife  in  cafe  of  a  fee-fimple ;  per  jMorth 
Ch«  J.  Mod.  263.  pi.  15.  Trin.  29  Car.  2.  C.  B.  in  the  cafe  of 
Barker  v.  Keate. 

8.  A  leafefor  a  year  upon  no  other  confideration  than  referving  2  Mod.  249. 
a  pepper^corny  if  it  be  demanded^    is  a  fufficient  confideration  to  ?*.^*.*'*' 
raife  a  ufe,  and  (hall  operate  as  a  bargain  and  fale,  and  fo  make  icrffngfyM^ 
the  leflee  capable  of  a  releafe.     2  Vent.  35.  PaCch.  32  Car.  2*  touCur. 
C.  B.    Barker  v.  Keate. 

9.  A  voluntary  fettlement  may  be  furrendered  witliout  confidera- 
tion, and  fuch  furrender  may  be  aided  in  a  court  of  equity,  and 
an  agreement  fo  to  do  will  be  decreed  \  per  Lord  Sommcrs.  Ch« 
Free.  6^.  pL  62.  Hill.  1696.    Wentworth  v.  Deverginy« 

eg4 
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(B)     Good  and  Valuable. 

I.  "D  Argain  and  falc,  provifo  you  pay  to  me  at  a  future  day  loo  /, 
^  This,  though  fet  down  in  form  of  a  condition,  is  as  e£Fedual 

as  if  formally  exprefled  in  the  ufual  terms.     Arg.  Le.  6.  pi.  lo* 

Mich.  25  &  26  £liz.  B.  R.  in  cafe  of  Stonely  y.  Bracebridge. 
2.  Love  is  not  a   confideratioh  on  which  an  a£Hon  may  be 

grounded  on  a  promife  to  pay  money,  and  the  fame  oifrunybip  ; 

per  Cur.    2  Le.  30.  pi.  35.  Trin.  30  £liz.  B.  R.    Harford  v. 

Gardiner. 
Mo.  569.  J,  A  bargain  c^nd  fale  was  pleaded  of  land,  without  faying  pro 

Trim  ^41  ^^(^dam  pecunia  fumma^  and  exception  being  taken  thereto  the 
£iit.'  B.  R.  court  doubted  of  it}  and  demanded  of  the  prothonotariea  wh^t  is 
^*^^K  ^*ii  ^^^^^  form  of  pleading  \  and  by  Nclfon  Ch.  Frothonotary  thefe 
the  court  words  pro  quadam  pecuniae  fumma  ought  to  be  in  the  pleading. 
were  clear,  Scot  prothoHotary  contra.  Anderfon  conceived  it  was  cithe^ 
^\^^A  **K^  ^^y  g^^^>  ^^^  P^'o  'quadam  pecunisc  fumma  is  the  beft ;  and  fo 
gain  and  fiJc  I-^conard  cuftos  breviiim  conceived.  And  the  opinion  of  the  jufr 
in  which  DO  ticcs  was,  that  a  bargain  and  fale  for  divers  caufes  and  confidera- 
confider-  ^/^^^  jg  jjq^  good  without  a  fum  of  money.  And  by  Windham 
ney  is  ex-  '  bargain  and  fale  pro  quadam  pecuni^  fumma,  although  no  money 
preflTed,  there  bc  *  paid,  is  cnough,  for  the  payment  or  not  payment  is  not  tra- 
he  ought  to  verfable ;  and  by  J'eriam,  if  pro  quadam  pecuniae  fumnia  be  not 
averment  ^^^  ^^  indenture  of  bargain  and  fale,  yet  the  payment  thereof  is 
that  it  was  averrahle  \  and  for  this  exception  the  judgment  was  ftaid.  Le.  170. 
wdThe"'^'     in  pi.  237.  Mich.  30  &  3 1  Eliz.  C.  B.  in  cafe  of  Smith  v.  Lane. 

words  (for  divers  confiderationi)  ihall  not  be  intended  for  money  without  averment ;  but  if  the  deed 
cxpreiTcs  for  a  competent  fum  of  money,  it  is  fufficient  without  (hewing  the  certainty  of  th^  fum,  an4 
nunc  ihall  fay  that  no  money  was  paid ;  for  again  ft  this  exprefs  mention  in  the  deed,  oo  averment  nor 
evidence  /h«il  be  admitted  to  fay  that  no  money  was  paid ;  and  judgment  accordingly.  D.  90.  b. 

pi.  S.  Marg.  cites  it  as  adjudged  %  Jac.  to  be  good,  without  alleging  pro  quadam  pecuniae  fumma,  an4 
ci;es  40  £lic.  that  if  bargain  and.  fale  is  found  by  verdid,  conlidenition  is  intendable.  Bargain 

and  fale  is  not  good  if  no  confideration  be.  Raym.  zoi.  Mich.  ^^  Car.  a.  B.  R.  GuiUiams  v.'Mu* 
ningcon. 

*[4o7] 

Arg.  Cart.  /^,  Other  copftderations  being  but  general  parlance  imply  nothing 
Rep.  r?"  '  except  exprefs  confiderations  were  fliewn ;  for  otherwife  none 
Miidmay'a  ^all  bc  intended;  per  Cur.  Cro.  E.  344,  Mich.  36  &  37  Eliz. 
cafe.  B.  R.  in  cafe  of  Lacy  v.  Whetftone. 

5.  An  ufe  is  well  raifed  upon  confideration  of  blood,  but  tljc 
conftderatton  of  blood  will  not  create  a  debt^  though  a  deed  will,  with* 
out  mentioning  any  confideration.  An  ajfumpftt  to  pay  A.  hiscoufn 
100/.  is  void  if  there  be  no  other  confideration ;  the  reafon  of  die 
difference  is,  the  land  goes  to  the  blood,  but  fo  do  not  the  debts. 
Jenk.  81,  82.  in  pi.  60. 

6.  A  lefs  confideration  will  fervc  to  raife  an  ufe  than  to  defiroy  an 
ufe  i  per  Bacon  C.     2  Roll.  Rep.  106.  Trin.  17  Jac.  in  Cane,  in 

.  cafe  of  Reynolds  v.  Peacock.     ' 

7.  The  plaintiff  intitled  himfelf  by  a  bargain  and  fale  in  confidera^ 
tion  of  certain  articles  of  agreement^  and  does  not  fay  for  money } 

*  ^nd' 
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and  for  that  reafon  judgment  was  reverfed.  Freem.  Rq).  344, 
pi.  427.  cites  Sty.  188.  204.  [Hill.  1649.  Watts  v.  Dixey.] 

8»  A  bargain  and  fale  Vas  pro  diverfis  connderationibus  gene« 
rally,  and  this  was  admitted  in  evidence  to  prove  money  really 
paid,  and  if  it  be  paid  by  one  of  the  bargainees  it  is  fufficient  for  all 
to  raife  the  uib  to  all.  Vide  if  it  is  paid  to  one  of  the  bargainees  if 
that  be  not  good  alfo.  Clayt.  145.  pi.  263.  Mich.  1650.  Har- 
Icy  V.  Thompfon. 

9.  Conufee  of  a  Jlatttte  extended  the  land,  and  in  confideration  <^h«n»Cifai, 
of  3000U  received  by  the  conufor,   (which  was  the  money  due  on  2  Freem."* 
the  flatutey)  the  conufor  conveyed  part  of  the  lands  abfolately,  Rep.  176, 
and  this  debt  being  fatisfied  by  fuch  conveyance,  the  conufee  af-  |*'p37* 
figned  the  reft  of  the  lands  to  the  conufor,  this  is  a  good  and  ^{^^^^ 
valuable  confideration,  and  is.  as  efFetlual  as  if  he  had  been  .a 
purchafor  with  money.     N.  Ch.  R.  91.    15  Car.  2.   Churchill  v. 

Grove. 

10.  Five  (hillings  is  a  valuable^  but  yet  no  equitable  confideration  »  Ffeem. 
Tor  a  pufchafe  of  lands.    Arg.  Chan.  Cafes,  34.  Mich.  15  Car.  2.  ^\^^}2}* 
in  cafe  of  Moore  v.  Mayhow.  S.C.  4e  S.P. 

11.  Lojs  is  as  gpod  a  confideration  for  a  promife  as  benefit  or  Arg. 
profit.    Chan.  Cafes,  78.  Mich.  18  Car.  2.  in  cafe  of  Underwood 

V.  Staney.  ' 

12.  Marriage  \s  a  good  confideration  to  make  a  feme  a  pur-  S.P,  «nd 
chafor;  per  Cur.  Chan.  Cafes  100.  Hill.  19  &  20  Car.  2.  Dou-  !i!Lrr'V 

glaS  V.  Wood,  2  Roll.  Rep. 

io6.perBi» 
con  C.  Trtn.  17  Jac.  !n  Cane.  In  cafe  of  Reynell  ▼.  Peacock.  1  See  tit.  Ufes  (E)  pi.  %•  S.  C. 

aihl  the  note«  there.  — —  Or  a  voluntary  cenvtyance^  though  with  notice,  as  the  Court  inclined,  but 
perfuadedthe  parties  tp  agree,  being  near  relations.  N.  Ch.  R.  161.  Kill.  1  W.  tc  M.  Watkinsr. 
Sterens.  And  fo  it  is  though  the  wife  has  no  portion,  and  be  the  fettlement  ever  (o  unequal,  and 

in  favour  of  the  wife;  becaofe  it  cannot  put  her  in  ftatu  quo,  or  unmarry  the  parties.  2  Wnis.*a  Rep* 
(61S)  Trin.  1731.  by  the  mailer  of  ihe  rolls,  in  the  cafe  of  North  v.  Anfell. 

13.  In  confideration  that  one  was  bound  for  him  for  money  owing,    [  408  ] 
he  did  bargain  atfdfell ;  this  is  no  good  confideration.  But  per  Hale 

Ch.  J.  if  there  be  a  covenant  in  confideration  of  money  to  convey,  and 
a  bargain  andfale  purfuant  to  that  covenant,  ^2X.  will  be  a  good  con- 
fideration. Freem.  Rep.  344.  pi..  427.  Trin.  1673.  B.  R.  Tut- 
thill  V.  Roberts.     . 

14.  In  purchafcs  the  queftion  is  not,  whether  the  confideration 
be  adequate,  but  whether  it  is  valuable :  for  if  it  be  fuch  a  confi- 
deration as  will  make  a  defendant  a  purchafor  within  the  ftatute 
of  queen  Eliz.  and  bring  him  within  the  proteftion  of  that  law, 
he  ought  not  to  be  impeached  in  equity  \  per  Finch  K.  Fin. 
Rep.  104,  Hill.  25  Car.  2.  in  cafe  of  Baflct  v.  Nofworthy. 

15.  If  one  feals  a  relcafe^  or  other  aflurance,  to  one  in  poffejfton 
for  never  fo  unequal  confideration,  it  fliall  not  be  relieved  becaufe  of 
a  new  title  difcovered,  unlefs  there  be  fome  fpecial  fraud }  per  Ld. 
Keeper,  a  Chan.  Cafes,  {61.  fafch.  22  Car,  2.  Hobert  v.  Ho- 
bert. 

1 6.  A  pepper  corn  (in  a  leafe  fof  a  year)  if  demanded,  is  cojifi*  S.  C.  ar. 
deration  fufficient  for  a  bargain  and  fale  to  make  the  leffec  capable  «^»  ^^ 
pf  a  rcleafe,  and  fuch  rcfefvation  15  fufficient  confideration  to  raife  s.  c."adl 

aufe. 
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judged,  a  •  «^,  as  by  bargain  and  fale.  2  Vent.  35.  Pafch*  32  Car.  2.  C.  B. 
Mod.  J49.    Barker  v.  Kc?tc.  • 

■        Frccio* 

Rep.  250.  pK  ar66«  S.  C.  held  accordingly.  *• 

17,  Where  tlierc  TCf^froeral  confideratiohs^  and  one  isgood^  that 
tvillfupport  the  nvhoie  deed  at  iaw ;  but  it  is  not  fo  in  chancery. 
Arg.  Ch.  Prec.  105,  106.  Mich.  1699. 

18.  If  an  annuity  i$  granted  hy  one  to  his  hou/e^eepir,  wtbahni 

fir  payment  of  it,  and  the  bond  is  ioft^  equity  >vill  decree  payment 

of  the  annuity ;  iorfervice  is  a  conjideration^  and  no  turpis  contraihu 

ihall  be  preiumedy  unlefs  proved.    Abr.  £qu.  Cafes,  24.  pi.  7. 

Hill.  1 700.  -Lightbone  v.  Weedon. 

GUb.  Eqo.  I$K  Though  a  fum  of  money  is  mentioned  in  a  deed  lis  the  conG- 
Rep.  1 39.  deration  of  the  grant,  a  court  of  equity  will  notfupply  any  dcfeB  ii^ 
tidOTTttbU  ^^^^'  ^^  ^  money  'was  paid  or  fecurcd.  Sec  Ch%  Prec.  475.  pi-  298. 
andfecmi  *  Mich.  1717.     FurfakeV  V.  Robinfon.    • 

(witk  many 

oilieit)  to  be  taken  from  a  manufcript  copy  of  tbofe  reports  of  that  great  man  Mr.  Pooley,  which  » 

paUUhed  under  the  tide  of  Precedents  in  Chancery.  * 

• 

20.  Bill  for  difcovcry  of  the  conHderation  of  a  promijlnry  ndefor 
275  /•  fuggefting  that  it  was  given  ex  turpi  caufa  to  Uiiothcr  and 
make  up  a  felony,  &c.  Defendant  by  his  anfwer  fays  that  he  lo/l 
fuch  a  fum  of  moneys  and  verily  believes  that  it  came  to  the  plaintiffs 
handsy  and  that  was  the  real  conftderation  of  giving  the  n6te^  occ. 
Per  Cowper  C.  the  bill  mufl  be  difmifled,  for  there  is  no  equity 
againft  the  defendant,  fmce  he  has  fwom,  and  it  is  not  difprovedi 
that  he  loft  fuch  a  fum  of  money,  and  verily  believes  that  it  came 
to  the  plaintiff's  hands,  that  is  a  fufficient  confideration  to  fupport 
the  note.  Bill  difmifled  with  coils.  MS*  Rep.  Mich.  4  GeO| 
in  Cane.     Guiborn  v.  Fellows  &  al*. 


r  409  ]  (C)     To  what  it  fliall  extend. 

Hard.  395.  I-.  /^Onfideration  upon  one  marriage  extended  to  the  ifue  of  an* 
s.  c.  in  the        Vj  ^^^  marrinpe.    Lev.  I  CO.  Mich.  16  Cv»  2.  in  the  Exchef 

Exchequer.  «      i  •  tr  • 

Cba^^   quer.  Jenkms  v.  Keymis. 

Rep.  275.  2.  Covenant  in  confideration  of  marriage  of  Us  eldefl  fm^  and  a 
I*  ^'"^ —  marriage  portion f  to  fettle  on  him  in  tail  the  remainder  to  the  Td/ott* 
S.C.  Pafch.  The  confideration  extends  to  the  remainder  to  the  2d  fon,  and  the 
20  Car.  a.    convcy^ncc  as  to  the  2d  fon  is  not  fraudulent  againft  creditors* 

dec'it"^?'  ^  ^^-  ^°5-    '^""-  ^^  ^^^-  ^-  ^-  ^-     ^^^^^  ^-  Stringer, 

cordipgly.  S.  P.  by  Lord  C.  Macclesfield.     Ahd  he  fatd  that  the  reafon  is,  becaafe  it  naj  be 

Tery  well  intended  that  the  hufhand  or  hi\  f^rtnti  ^tfouid  D#f  b*i'Uif  c<jnt  Into  tl  \i  Jittltmatt,  videjs  sii  l^f 
parties  tbento^bad  agreed  to  the  Umltation  to  the  brother*  %  Vva)s.*s  Rep.  175.  Trin.  1723.  in  cafe  of 
£dwards  v*  Lady  Warwick. 

Where  there  is  a  marriage  portion  and  a  feitlement,  that  part  of  the  fettlement  only  wh'ch  bdongi 
lo  the  wife*  and  children  by  that  wife  can  be  efleemed  to  be  foundrd  upon  the  conOderation  of  tbat 
snarriagj^  \  for  it  is  abfurd  to  imagine  that  the  friends  of  the  wife  ihould  be  fuppofed  as  at  all  concerned 
ab6ut  the  remote  ufcs  of  the  fet'^lcmcnt  upon  perfons  to  whom  they  are  entire  Grangers  j  and  ai  for  the 
cafe  of  Jr.NKiNs  v.  Kbmis«  the  meaning  thereof  ii  no  more  than  this»  that  a  fathar,  when  heoukei 
t  mafriage  fetdement  upon  une  fon,  has  fuch  a  proper,  fair^  and  jufVifiabteopportunitYoflered  him  of 
provHing  f^t  his  oiiier  chllJicn,  a*  that  if  ht  thinks  ^t  to  Isy  ha:d  upon  it,  by  iniexting  in  ;be  fettk- 

ntat 


^amt  projri6on8  for  them»  foch  provUion  (hill  never  be  eftfiemed  ai  fnodolcBty  ind  if  (iicli  fet  tfide  in 
favour  of  €feditor»>     Per  Harker  C.   10  Mod.  534,  535.  Mich.    11  Geo.  i«  in  cafe  of  Oijlood  and 

Strood* And  his  lordlhip  cited  the  cafe  of  Jenkins  v.  Keymis,  and  fald,  it  couid  not  well  be  in« 

tended  to  have  been  ni«de  to  cbrat  a  creoitor ,  unlefs  the  perfon  making  it  was  then  iti  deh,  and  that  the 
very  remotencfs  of  the  limitatioB  to  a  brother,  or  to  the  iflue  of  an  afeer-talcen  wife^  was  evident  *^K 
fttch  limiution  was  not  intended  to  cheat  credlttfrs.     a  Wms/sHep.  253.  S.  C*  .  \ 

3.  The  wife  joins  in  opening  her  jointure  io  let  in  an  incumbrance^ 
and  bar  the  cftatc  tail  to  their  heirs  male  by  fin^,  and  declare  the 
ufes  for  fccuring  the  money  borroM^ed,  then  to  the  hufband  for 
life,  then  to  the  wife  for  her  jointure,  then  to  the  fons  of  them 
two  in  tail,  then  to  the  daughters  in  tail.  Per  Ld.  Somers,  the 
confideration  (fthe  mother^s  joining  to  bar  her  jointure^  qnd  letting,  in 
an  incumbrance^  might  have  extended  to  tlie  daughters  and  made 
them  pUTchafors,  had  it  beenyS  exprejfedin  the  deed :  but  for  want 
of  that,  it  is  only  a  voluntary  gift  of  the  wife  to  the  hulband,  ana 
the  eftate  to  the  daughters  voluntary,  and  fo  a  judgment  credi- 
tor be  let  in  before  them.  Ch.  Prec.  113.  Trin.  1700.  Ball  v. 
Bumford,  • 

4.  In  a  mTkmzgc/ettlement  made  by  Ae  father  on  the  marriage  of  •  So  It  la  T« 
JB.  his  eldcjl  fon^  the  fame  was  limited  to  be  to  the  eldcft  fon,  and  ^  margin. 
the  heirs  of  his  body ^  in  confideration  of  the  marriage  *  [and  marriage 
portion^  remainder  to  C.  the  2d /on  and  the  heirs  of  hit  body^  remain- 

iier  over.  This  coniideration^xtends  not  to  the  2d  fon  to  make 
him  a  purchafor.  Chan.  Prec.  224.  pi.  183.  Trin.  1703.  Stapl&- 
JiiU  V.  Bully. 

5.  A,  c^y  que  trujl  of  lands  infee^  on  a  treaty  of  marriage  be-  TMscioft 
tween  C.  then  eldeft  fon  of  A.  (B.  the  firft  fon  being  dead)  and  ****  «- 
M.  in  confideration  of  the  faid  intended  marriage,  and  600 1.  arti*  affij^'ed"b 
cled  to  convey  the  fame  to  fecure  60  /.  a  year  to  M.  for  her  lifcy  and  Ld.C.Kinf, 
50 1,  a  year  to  A.  for  his  life,  ^ndfubjeB  thereto  to  the  ufe  of  C.for  ^'  '7as- 
lifty  remainder  to  his  ift^  i^c*fon  of  that  marriage  in  tail  male^  then  J,^^  ^aIa^ 
to  provide  portions  for  daughters,  remainder  to  D.  a  grand/on  of  A.  513.  S.c. 
and  fon^of  another  deceafed  fon  of  A.  ///  tail  maU  (fince  dead)  ^^J^^^^^^ 
without  iffue,  remainder  t^  E,  another  grandfon  in  tail  male,  xe-  Macdcf-* 
mainder  to  his  own  right  heirs.    M.  and  B.  died  without  iiTue.    On  ficid* 

a  bill  by  E.  to  compel  a  conveyance  purluant  to  the  articles,  all 
the  precedent  eilates  being  determined.  Lord  C.  Macclesfield  held 
that  if  A»  had  the  whole  interefl  in  the  eflatCy  and  C.  B.  had  nothings  [4*^3 
he  did  not  fee  with  whom  he  could  contract  ynlefs  with  M.  and 
her  friends^  which  would  only  make  a  good  confideration  for  B. 
and  M.  the  hulband  and  wife,  and  their  iffiie,  but  if  each 
had  an  interefi^  fo  that  the  one  could  not  make  a  fettlement 
without  the  other,  and  that  the  above  limitations  were  made  up- 
on an  agreement  on  the  confideration,  and  fo  A.  was  induced  to 
join  therein,  equity  ought  to  decree  a  performance ;  but  faid  he 
would  give  no  coils.  2  Wms.'s  Rep.  245,  256.  Mich.  1724. 
Ofgood  V.  Strode. 

6.  Where  a  fettlement  is  mside  by  the  father  or  other  lineal  an^^  Gilb.  Law 
ce/lor^  in  confideration  of  the  marriage  ofhisfon^  in  fucli  cafe  all  '^  ^^f  V 
fhe  remainders  limited  to  his  children  and  their  pofterity  are  with-  l^^J.^^^ 
)0  the  confideration  of  the  fettlement^  but  when  it  is  made  by  a  where  a 

brother,  °»«^V 
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letdcnent  is  brother,  or  other  collateral  anceflor  on  hits  marriagfj  there  after  the 
^^i^"**?  Hn^itations  to  hi*  own  iffuc,  all  the  remainders  limited  to  his  colh- 
by  thefather  ^^^^  Icindrcd  arc  voluntary,  and  not  within  the  confiderations  of 
•nhiteideft  the  marriage  fettlcment.  Per  Lord  Chan.  9  Mod.  132.  Hill. 
foo*s  mar-     j  j  q^q^  Jj^  Canc.  in  cafe  of  Reeves  v.  Reeves. 

nage,  tt  tbe 

fin  for  tife^  and  then  te  the  toifefor  Ifiy  then  to  th^tjfut  of  that  man-isre  in  tail,  rcfMtnJer  to  tbefzurth 
fin  9f  tbe  bufiand' if  other  ^  but  the  ei^«ir  tail  is  I'penc  by  death  of  the  nuA>and  and  wife  without  i^ue; 
upon  a  bill  by  che  heir  at  law  of  the  fourth  fon,  I'arlcer  C.  decreed  a  fettlcment  purfuanc  to  the  ar> 
tidei.  But  then  he  did  not  look  uprn  tbe  plaintiff  av  a  meer  vclunteer^  which  be  faid  he  maft  be  if 
there  waa  nothing  more  in  the  cafe  than  the  con li deration  of  the  marriige  and  marriage  portion.  But 
he  faid  he  went  m^n  a  Juppcfition  that  *ff  fftjte  zvas  neither  a!l  in  tbe  father ,  nor  ail  in  tie  fin,  (b  that 
oetther  coold  without  the  oth'^r  hairr  m?  !e  this  fectlencnt ;  then  it  might  be  very  natural  to  fuppofe^ 
that  thil  part  of  the  fetrlement  under  wh.'.h  the  plaintiff  clalmf  might  he  funded  on  en  cgrument  bet^eten 
fettber  and  Jon  \  for  the  father  might  naturally  tell  the  fon,  *'  I  mu/l  provide  for  my  other  children  at 
^  wdl  as  yooy  and  therefore  unlefs  you  will  confent  to  this,  I  will  not  join  with  you  in  msking  this  fee- 
**  tiement.**  And  in  fuch  cafe  the  plaintiff  muft  not  be  confidered  as  a  voiuntecry  but  m  one  cUumtaf 
wider  the  conAderation  of  the  father's  doinc;  what  he  was  not  bound  to  do.  And  this  he  took  to  be  the 
Hate  of  the  cafe  from  the  evidence,  via.  that  the  father  had  a  power  to  charge  1300 1,  on  the  eftate, 
which  he  might  depart  from  upon  his  cUeft  fon's  confent  to  that  part  of  tbe  fettlement  under  which 
the  plaintiff  claims.  10  Mud.  535.  Ofgoodv.  Suoud.— — «*2  Wma.*s  Rep.  256,  157.  Mich* 
1714.   s.  c.  &  S.  P. 

7.  A.  had  4  fons,  B.C.D.  and E.— ^B.  died,  and  by  wiVLbequeatb^ 
ed  1 0,000 /•  to  C.  and  in  cafe  he  died  nvithout  heirs  male  of  his  hodj 
then  to  D.  and  £.  to  be  equally  divided  between  them.  Afterwards 
by  marriage  articles  between  C  and  M,  it  was  agreed  that  M..Jhoidd 
convey  the  inheritance  of  lands  in  S.  to  C.  and  M,  for  life,  remainder 
U  the  ifiy  Isf C.Jon  in  tail  male,  remainder  to  C.  in  fee.  In  confider- 
ation  whefcor  C.  covenanted  to  purchafe  and  fettle  250  /.  a  year  on 
bimfelf  and  M.  for  life,  remainder  iojhefirj,  ^c.fon  in  tail  male, 
ts^c.  remainder  to  D.  for  life,  remainder  to  the  ijl,  l^c.foti  of  D. 
remainder  to  E.  as  before,  to  D.  The  marriage  took  efie£i.  C- 
died  without  iflue  male,  ana  without  having  made  any  fettlement, 
and  devifed  all  his  real  and  perfonal  eftate  to  M.  (whom  he  made 
executor),  charging  the  fame  with  portions  for  his  daughters.  On 
a  bill  by  D.  and  £.  for  a  fpecifick  execution.  Lord  C.  King  de« 
creed  the  fame,  there  being  no  creditor  to  be  hurt,  arid  aflets  be- 
ing admitted,  and  would  not  put  them  to  bring  covenant  in  the 
truftees  names  for  recovery  of  damages,  it  being  uncertain  who 
would  be  the  perfon  intitled  to  them.  And  his  Icrdfnip  cbfer\cd 
that  C.  might  be  induced  to  covenant  as  before,  ta|aiake  amends 
toD.  and  E.  for  what  was  intended  them  by  B.'swill,  but  could 
not  take  place,  bijing  a  void  limitation.  2  Wms.'s  Rep,  (594-) 
Trin.  [1730]  1731.     Vernon  v;  Vernon. 

8.  A.  in  confideration  of  6000 1.  portion  with  M.  by  marriage 
articles,  co'ttenanted  ivith  trttjlees  to  lay  out  luiih/n  one  year  offer  the 
marriage  the  faid  6000  /.  and  to  make  if  up  30,000  /.  in  tt^pUrcbafe 
cf  lands  to  be  fettled  on  A.  for  life,  remainder  to  truftees  to'prcfcrve, 
&c.   remainder y^r^  mt4ch  as  would  a^f^nt  to  8000/.  a  year  to  M. 

£411]  for  a  jointure,  remainder  of  the  whole  to  thtfir^,  s^c.  fin  of  the  mar* 
riage  in  tail  malcy  5c^  remainder  to  tntflees  for  500  years  to  raije 
daughters  portions,  remainder  to  A.'  his  leirs  and  ajfigns  for  ever. 
But  if  no  daughters^  ttxn  the  term  to  cenfefor  the  benefit  of  A.  his^heirs 
and  affigns  for  ever.  It  was  infilled  for  defendant,  that  plaintiff 
was  not  privy  to  any  of  tbe  cot^tderaticns  in  the  covenant,  and  fo  could 

.     not 
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not  compel  M.  to  lay  the  30,000!.  out  for  his  benefit.  But  if  he 
could,  that  the  1 800 1.  a  year  la/ids  defcended  to  him,  ought  to  be 
taken  as  a  ixkW  fatisfaBson^  But  this  point  was  decreed  at  the  rolls 
for  the  plaintifFj  and  Lord  C.  Talbot,  upon  the  caufe  coming  on 
before  him,  faid  that  the  intent  feemed  to  be^  that  the  30,000 1. 
ihould  at  all  events  be  laid  out  in  land,  the  produce  whereof  was 
to  be  fecured  to  the  ifTue  of  the  marriage,  who  in  this  cafe  mud 
have  taken  as  purchafors  ;  but  as  to  the  remainder  in  fee  he  did 
not  think  that  the  looking  upon  A.  either  as  a  purchafor  of  it  or 
not  will  vary  the  cafe ;  fince,  had  the  covenant  been  filent,  the 
remainder  muft  have  returned  to  the  perfon  from  whom  the  eilate 
moved,  and  thought  it  quite  the  fame  whether  he  is  confidcred  as 
a  purchafor  or  as  a  volunteer,  the  d'lfpute  not  being  between  th^  heir 
and  a  idperfon^  but  between  the  two  reprefentatives  of  A.  the  one  of 
his  realy  and  the  other  of  his  perfonal  ejlate^  the  heir's  being  but  a 
volunteer,  in  regard  to  his  anceflor,  will  not  exclude  him  from 
the  aid  of  this  court.  And  decreed  the  30,000/.  to  be  as  real 
eftate,  and  the  plaintiff,  thougfi  only*a  collateral  heir^  to  have 
the  benefit  of  it.  Sel.  Ch.  Cafes,  in  Ld.  Talbot's  time.  80.  89, 90. 
Pafch«  1735.     Lechmere  v.  Lady  Lechmere. 


(D)     Where  there  are  feveral  which-  fliall  be  pre- 
ferred.   . 

1.    A  Covenant  to  (land  feifed  was  in  confideratioh  of  tnarringe  D.  146.  t. 

'**   and  money  J  the  confidcration  of  marriage  fhairbe//*^rr^«/;  P'*  ^,^* 

per  Plowdcn.     Mol  93..  in  pi.  231.  J3afch.   12  Eliz.  cites  -it  ?s  p^scU-  ^ 

£iid  by  Plowden  to  luive  been  adjudged  in  Villers's  cafe,   but  faid  Viiitr»  ▼. 

it  was  per  Ignem.  Bc^umoq^ 

Bendl.  39.  pi.  7».  S.  C— -4f  an  ufc  be  drclared  on  a  •ovcnant  to  Oand  fcifed  on  contideratlon  of 
marriage  and  money,  ao  ufe  /hall  arife  without  marria^",  though  the  money  was  paid,  becaufe  the 
Darrta^e  is  the  principal  confidcration  in  the  intention  'ot  the  parries,  and  the  money  .i*  acceirary  only 
which  attends  the  marriage;  pir  Cur.     Mo.  loi.    fl.  a47«    Mich.   i6  &   17  Elig.  Oo.  J, 

€24.  pi.  7.  Mich.  19  Jac.  D.  R.  Arg.  b.  P.  &  Ibid.  6'Zf.  cites  a  cafe  fo' rtfolved|*and  decree  made 
Accord iogly  jfl  the  Court  of  Wards,  36  £Ha.  in  a  cafe  of  Smith  and  Littleton. 

2.  Where  U^re  are  two  oanWcratlonsi  *and  one  is  ^ood  and  one 
is  not  good  i  ^^that  wKch  is  good  be  proved  it  is  fumcient,  'and 
though  he  fails  in  the  proof  of  the  other  it  is  not  material,  be- 
caufd^it  was  in  vain  to  allege  it,  and  it  is  as  if  it  had  not  been 
alleged.  Cro.  J.  lay.  pi.  19.  Trin.  i  Jac.  B.  R.  Crifp  v.  Ga- 
mcl. 

3.  IFUilPre  be  a  double  confidcration  alleged  for  a  promife,  if 
cne  is  gooaand  the  other  not^  yet  an  aftion  will  lie  on  the  p*romife 
that  IB  broken  which  w:^  grounded,  upon  thefe  confiderations* 
Sty.  280.  Trin.  1651.  B.  K.    in  cafe  of  Shan  v.  Bilby. 

For  more  of  Confidcration  in  general,  Tec  ZttWXifSy  (  Qji 
(U.  a)  to  (X),  ©ftjr,  (G.  4),  &c.  and  other  proper  titles. 
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(A)     What  is. 


ASYC  ft  writ      •'•''•••y^     •        ^  /    jj  J  *•!        •/  "«   *.»mv.»» 

ofconfpincy  and  imprifoned|  and  acquitted ;  and  becaufc  this  matter  is  no 
/or  India,  confpiracy  (for  then  every  man  of  the  law  who  gives  counfel  (hould 
felony"  ^  ^^  *  confpirator,  and  alfo  it  is  doubted  if  the  baron  and  feme  may 
agaiofthttf.  confpirt)  the  writ  was   abated.  •  £r.  Coi>fpiracy,    pi.  14.    cites 

l^aodand        38  E.  3.  >  * 

Wife,  be-        ^  -^    -^ 

caufe  they  «e  but  one  perfon  $  bat  againft  hufbind  and  mSc  and  a  third  perfoa  it  well  lies.  TI4 

£o|lUh  editioni  cite  S.  C.  and  the  new  edition  cites  Stamf.  174,. 


Br.  Cbal- 
leagSy  pi- 
134.  cites 

S.  C. 

Fiuh. 
Cballenge, 
pL  X  58. . 
cites  S.C. 


2*  In^qffife  dgainfijkuo  who  pleaded  feveraUy^  the  we  took  the 
tenancy  of  one  paCrcel  to  himfelf,  and  challenged  a  juror ^^  and  his 
challenge  found  and^e  oyftdd;  and  the  other  faid^  that  he  did  nU 
challenge  bimj  and  prayed  that  h'^  might  be  fworn,  and  the  court 
refufed  it ;  f(5r  by  this  means  they  *{hall  take  divers  aflifes  upon 
one  ori^naly 'which  they  c^nnof;  per  Stouffe,  if  ^  nvbo'ciaU 
lenses  and  the  plaintiff  are  o£one  ajfent  to  oujl  the' other  of-h'u  advan* 
tagesy  thid  might  be  in  caie*  adjudged  a  cohfpiracy ;  .quaeie.HoWi 
&c.     39  Aff.  41. 

3*  One  only  cannot  fie  a  confpirator:    per  .Gafcoign  clearly  in  the 
m(ii^/w«    written  book.     Bro.  Confpiracy,  pi.  12.  cites  8  U«  4.  xa,  13.    * 

md  gttilty,  and  the  jury  found  the  9nc*guilty  and  arqultUd  the  otbtr^  by  which  the  Court  'advilej  thoa 
to  go  together  again  and  to  be  better  advifed,  and  fo  they  did  ;  for  t^pt  only  cantict  cct^ke^  aadtiicfl 
they  found  both  guilty,  quod  nota.     Br*  Confpiracy,  pi.  13.  cites  11  H.  4.  z. 


Confpiracy 


Br.  }uftifi. 
€atk>ny  ^.  I  • 
cites  S.C. 
M^F.  N.  B. 

US-  (B) 
S.P.  But 

Ibid.  (C)  if 

he  conlptres 

afterwaidsy 

he  may  be 

charged  for 

thcfame  in 

a  writ  of 

cODfpiracy* 


He  whd 

comes  into 
court,  and 


•  4.  Confpiracy  agdimfi  twoy  tj^t  tliey  the  IMmiday;  Ice  con« 
fpired  to  indi£l  the plaintiffy  by  -which  hp  was^i^P&ed  and.  ar<> 
raigned  and  lawfully  acquitted^  &c«  and  the  one  faia  that  th^  JF'ed* 
nefday^  &c.  he  vmsj{trcr  at  thefeffions  to  enquire  for  the  hm^  and 
informed  bii  company  that  the' plaintiff  had' done  felony^"  and  cfter^  be» 
fore'verdicif  he  was  removed  Mb  eis^  and  they  proceeded  and  indi£ieJ  the 
plaintiff,  &c.  judgment  fi  a£lio, .  &c.  For  confpiraM^<](Kes  not 
lie  againfl  the  indi£^orS|,  but  againft«the  procurors.  Mm  the  beft 
opinion  was  that  it  was  a  good  plea^  for  tiiough  he  was  dif« 
charged  before  verdift,  yet  it  was  wen  ^o  inform  the  company^ 
and  the  aff  of  the  cm^  JbaU  'not  prejudice  the  party,  and  alfo  he 
need  not  to  traverlPthe  day  as  above.  -Bn  Confpiracy,  pL  i« 
cites  20  H.  $.  5. 

'5..  Confpiracy  againfl' two  by  which  the  plaintiff  wai  iri£^ed  of 

the  murder  of  J.  N.  the  one  of  the  defetidants  faid^  that  be  faw  the 

13  plaintiff 
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plaintiff  nil  thejind  J.  N.  fuch  a  dayj   and  ifter  the  fame  day  that  ]|jj|^°^*"  ^«- 
thc  confpiracy  is'  fuppbfed,    tlic  defendant  came  to  E.  where  the  i°"^orn^^ 
fejjions  of  the  peace  was  held^  and  informed  fuch  a  juffice  of  the  peace  giveevi- 
ofthe  matter^  and  hecaufe  he  was  lay  he  required  fuch  a  clerk  to  write  ^c»ce  to  ch« 
fois  information^  who  did  it ;    which  information  is  the  fame  ccrifpi"  charLcaWc 
racyy  &c.    judgment  fi  a£lio,  and  held  no  plea,  becaufe  it  was  in  confpir*- 
pleaded  by  one,  where  the  confpiracy  luppo fed  by  two  cannot  he  a  ^y»^;}?'^\ 
confpiracy  by  one  only^  nor  c  contra,  by  which  he  pleaded  it  tor  j„  \^^^  ^^^ 
both  the  defendants ;  and  the  beft  opinion  was,  that  the  *  plea  there  (d) 
is  not  good,  for   it  is  no  confpiracy,  for  he  did  but  his  duty ;  ^*'*^^^ 
for  men  are  fwom  to  the  king  in  Icets  to  difcover  felonies  and  ^^  ^^,  ,j* 
treafons,  and  in  every  feffions  proclamation  is  made  to  make  in-  27  h.  8.  a, 
formation  of  felonies  and  treafons,  and  alfo  confpiracy  //  by  corn^  &35W'*>' 
mumcation  between  two  at  leafl  of  the   matter  to  have  the  party  in*  «p  ,  j^  -1 
dsBed  which  is  of  a  will  prepenfd ;    and  here  .was  not  any  fuch     »■  ^  •>-* 
communication,  but  information  made  to  the  juftices.     Br.  Con- 
fpiracy, pi.  4.  cites  35  H.  6.  14.  19. 

6.  Confpiracy  ;/  a  confultation  and  agreement  between  two'or  more  Hawk. 

to  appeal  ar  indiSi  an  innocent  fa  If y  and  malicioufly  of  felony,  whom  ^^'^'  ''9» 
4tccordingly  they  caufe  to  be  indinedmx  appealed  ;  and  afterward  the  cites  3 1'qrt. 
party  is  la%vfully  acquitted  by  the  vcrdidi  of  twelve  men.     3  Inft.  143-  but 

.qneftioii'tbe  accufacy  of  that  xlcfcriptioi^  bf  confpiracy,  and  gi vts  hit  regions  to  the  conirary. 
>  *  • 

m 

7.  A  confpirgcy  ought  to  hcfalfo  £5f  malhiofey  othcfwife  it  will 
»not  be  a  confpir*icy,  and  fuch  malice  o.ught  to  be  proved;  .for  if  • 

A.  tnavelling  on  the  highway  be  robbed  by  B,  and  he  knows  not  B. 
if  aTterwards  A.  acctfes  J,  S,  who  1^  found  not  j^uilty,  a6Vion  of 
confpiracy  will  not  lie -againfk  A.  Fof  though  J.  S.  wasf.ilfcfy  ac- 
^ufed  he  was  not  mJlcioufly  accufed,  and  it  rr>:iy  be  ho  took 
J.  S.  to  be  the  robber,  becaufe  he  was  like-B.  Per  Coke  Ch.  J. 
apd  the  Lord  Chancellor.  Godl^.  206.  pi.  293.  Mich.  11  Jac. 
in  the  Star-Charhber,  Miller  v^Rcvnolde  and  Bafict. 

8.  Confpiracy  fto  fpcak  properly)  lits  otdy  for  procuiipg  a  man -Hid.  rays, 
to  be'  indi£^ed  of  treafon  or  felony,  where  life  was  in  danger  ;  per  *Jj"*  Treby  . 
•HolfCh.  J.    Ld.Raym.  Rep.  379.  Mich.    10  W.  3.  ia  cafe  of  S'th^V.l'i 

Savil  V.  Robertas  •*  opinion  ia 

C.B. 

9*  Several  people  may  lawfully  meet  an<l  cotfult  to  profecute  a  ^Mod.ity* 
guiltyp^fm  ;  oiherwifey  if  two  charge  one  that  is 'innocent^   right  or  ^'  ^'  ■'*^  • 
nvrong^   for  that  is  indi£lable^*  and  though  nothing  be  donj  in  profe*  Jj^  i»*theL 
sutlon  of  itj  it  is  a  complcat  and  cc^afummate  offence  of  itfelf;  f aha,  con- 
and  wjfethir  the  confpiracy  be  to  ch.irge  a  temporal  or  ecclefiaflical  ^^'""^  1*^^ 
offence  oti  an  innocent  perfon,  it  is  the  fame  thing ;   agreed  per  [y,*ind  in-*' 
Cur.      I  Salki  1741   Trin*    3  Annse  B.  R.   .The  Queen  v.  Beft  (i  cinMntiiet 

o-  _ i#  iot  the  talfe* 

hood  before 
the  party  it  ac^itted  of  3t ;  bat  ctfe  \\ci  not  til!  ac<]uitta1,  «id  the  indiAmcnt  In  that  cafe  being  for 
cbarK'ing  with  a  bailard-chUdy  U)c  coujt  faid  diat  it  was  an  ofTence  too  freqt»ent  to  be  qujfhcJ  upon  a 
jB0tiMi>  aa4  that  they  wouU  no  more  %uaih  it  than  they  wjuld  lor  barred  y  cr  kee^o^a  b^wiI;-l.oaie. 


4^3  €ottfp(rdtp. 

(B)     In  what  Cafes  it  lies. 


I.  I  F  two  or  more  confpire  againft  another,  and  afterwards  the 
^  confpirators  arefworn  upon  the  jury  ^  andthey^  with  others^  Jind 


Brldgn. 
13*-  Arg. 

Tic.  In  cife   ^  ^^  ^g^^  ^'^  ogainft  whom  they  tonfpired,  no  writ  of  confpiiacy 
of  Agard?.    lies  againft  them,  becaufe  it  cannot  be  intended  malicious,  becaufe 

Sf  c!"'  ****  ^^y  ^  ^'  "P^'^  ^^^^^  ^^^^  ^^^  ^^^  ^^^^  others  beGdes  them- 
felves.     Stamford  Pleas  of  the  Crown,  173.  a.  (B)  lib.  3.  cap.  12. 

cites    Pafch.    21  £.  3.  i8.    Mich.  7  H.  4.  27.   Mich.  8  H.  4. 

6.  &  27  AfT.  Fitzh.  Confpiracy,   15. 

2.  J.  and  T.  were  indihed^  becaufe  that  they  hyfalfe  alliance  and 
canfpiracy  between  them  procured  divers  perfons  to  indiB  H.  of  the 
death  of  W*  and  were  thereof  arraigned y  and  the  one  /aidy  that  this 
H.  who  tilled  W.jujlijied  the  lajl  term  and  went  quit^  and  the  faid 
J.  and  T.  who  were  indi£^ed  and  arraigned  went  quit  by  judg- 
ment, notwithftanding  that  H.  juflified ;    for  there  it  appeared 

[  414  ]  that  H.  £d  the  faBy  viz.  kiffed  W.  and  it  is  not  for  J.  and  T.  to 
know  if  it  was  lawfully  done  or  not^  otherwife  it  is  where  the  party 
is  acquitted  that  he  did  not  do  the  'fail ;  but  otherwife  it  is  here^ 
quod  nota.     Br.  Confpiracy,  pi.  26.  cites  22  AfT.  77. 

3.  And  alfo  where  a  man  kills  another  fe  defendendo  itjball  not  be 
inquired  of  the  abettors  ;'  for  it  was  lawful  to  procure  him  to  be 
indided,  for  he  did  thefacl.     Ibid.  .^ 

4*  And  fo  fee  where  a  man  kills  a  manfe  defendendo ^  and  isfi 
acquitted^  or  kills  the  thief  in  arrefiing  himy  and  juflifies  it  upon 
arraignment  upon  indlBmenty  and  fo  goes  quit,  fuch  perfon  fhall 
not  haye  writ  of  confpiracy  *,  for  he  did  the  aHy  and  it  is  not  in- 
cumbent on  the  other  to  cofifefs  in  judgment,  if  it  be  felony  or 
not ;  but  where  the  party  is  2(cquitted,  that  he  did  not  do  the. 
wOty  there  confpiracy  lies,  and  fo  fee  a  diverftty  where  he  did  the 
off  and  where  not.     Ibid. 

■ 

5.  A  man  (hall  not  have  writ  of  .confpiracy  agdinfl  hufband  and 
w^e  for  indifling  him  pf  felony,  becaufe  they  are  but  one  per- 
fon'^ but  againft  hufband  and  wife  and  a  third  perfon  it  well  lies. 
F.N. B.  116.  (L)  cites  Stamf.  174.  and  38  £•  3.  3. 
Br.  Aaioii        6.  Confpiracy  was  brought,  becaufe  the  defendant  fucb  a  day^ 
Ui  le  Cafe,    ygar  and  placey  by  conjpirafion,  caufed  certain  juror's  to  prefenty  that 
S.'c?-— *  10  ocres  were  given  to  the  plaintiff y  prior  of  S>  and  his  fucceffors^  to 
F.N.B.116.  find  a  priefl  to  chaunt  in  fuch  a  place y  which  they  did  not  do^  by 
(H)  citM       ^hich  the  land  was  felfed  into  the  hands  of  the  king  by  the  efchiator 
fuch  a  day  and  year,  and  remained  in  his  hands  tiU  the  pUnntiff fuei 
it  outy  tsfc.  to  the  damage  £^300/.  the  defendant  demanded  oyer  if 
the  record  of  the  indiElmenty  &  non  allocatur.     And  there  it  was 
faid,   that  it  is  a  good  plea  to  fay  that  the  manor  was  not  feifedy  &c« 
and  there  by  the  beft  opinion  this  Is  no  caufe  for  the  king  to 
feife ;    for  it  is  not  found  that  it  is  held  of  the  king,  and  alfo 
.the  donor  may  have  cefiavit,  and  nothing  is  mentioned  there  of 
mortmain  \  for  it  may  be  before  the  ilatute,  and  there  by  the  beft 
opinion  becaufe  the  king  had  feifed  without  caufe,  tms  a6Uon 
does  UQt  Ue.    Br.  Confpiracy^  pL  8«  cites  47  £.  3.  15. 

7.  Wlicr« 


Confpiracpr^  4H 

7.  WKcre  the  plaintiff  is  nothfrntei  after  declaration  in  appeal,  F.  N,  B. 
the  defendant  ftiall  be  arraigned  upon  the  appeal,  and  therefore  V*p^^,U" 
there  if  he  be  acquitted  he  (hall  not  haVe  corifpiracy ;    for  there  edit.  Marg, 
the  acquittal  was  upon  the  appeal,  and  hot  upon  the  indictment,  cites  s.  C. 
Br.  Confpiracy,  pi.  2.  cites  33  H.  6.  [i]  &  34  H.  6.  g.      -         *f^^^^"*: 

lifli  editions,  fays,  Note,  that  this  cafe  proves  that  confpiracy  lies  as  well  upon  appeal  as  an  indictment, 
for  be  is  arraigned  upon  the  appeal,  cites  Stamford,  17a.  via.  indited  at  the  king's  fuit,  it^  E.  Fitsh* 
Coofpiracy,  i%,  5  £•  3.  Fitsh.  ibid.  22. 

8.  But  where  he  is  nonfuited  before  declaration^  thefe  the  party  F-  N.  B. 
fiiall  be  arraigned  upon  the  indidlxhent,  knd  therefore  there  if  g]  p^  ^^^ 
he  be  acquitted  he  (hall  have  confpiracy  j    note   the  diverfity. 

Br.  Confpiracy,  pi.  2.  cites  33  H.  6.  [i]  &,34  H.  6.  9. 

9.  And  by  the  bed  opinion,  where  the  defetidatit  betakes  kimfelfto 
his  ckrgy  after  the  inquejl  shargtd  and  before  the  verdiSl,  or  betakes 
him  to  his  clergy  at  the  commeficement^  he  (hall  not  have  confpiracy ; 
for  mention  of  the  clergy  (hall  be  made  in  the  record,  and  then 
he  does  not  fuffer  verdift  upon  hi^  arraignment ;  by -the  beft 
opinion,  and  therefore  it  feems  that  confpiracy  does  not  lie  but 
where  verdiSt  has  been  given  upm  the  principal ;  and  it  was  held 
that  the  Mrrit  was  not  good,  becaufe  there  is  no  mention  that  the 
principal  was  imprifonedi  quod  nota.  Br.  .COnfpir^c;f ,  pi.  2*  cites ' 
33  H.  6»  [i]  and  J4  H.  6. 9.  .  ^    ^ 

ID.  'In  divers  cafes  a  man  Jhall  make  another  to  be.indiBei,  and 
yet  confpiracy  does  not  lie.  Br.  CoQfpiraoy,  pit  4.  cites  3  c  H.  6.  14* 
per  Prifot.        *  ,  •   .  .    ^  ^ 

II,  As  where  a  man  is  robbed^  and  tha  vill  adjoi/iingy  by  reafon 
of*  the  hue  and  cry,  makes  purfuk  and  takes  a  man,  and  carries,  him 
to  gaol)  by  which  he  i^  indl^edj  confpiracy  docs  not  lie.    Bf.  Con-    [  415  J 
fpiracy,  pi- 4.  cites  75  H.  6..  14. per  Prifot.' 
J      12.  So  where  a  coroner  Jits  fuper  vifum  corporis,  isf  it  fbnnot  be  Confpiracy 
ftuni^  who  kUled  the  man,    there  it  Jhall  4fe  inquired  of  the  firjl  J'*?^*^. 
JindfrSi  and  they  fliall  be  ta^en  by  it,  jind  if  they  fay  that  I.  fJ^ .  ^r  or  in* 
didjhe  fAurdery  by  which  he  is  indicled  and^  after  acquitted,    c6nfpi-  di^«r,  but 
racy  does  not  lie  j   for  thofe  pcrlbns  were 'compelled  by  the  Rw,  ^n"f/^. 
.  qusere  inde.    Ibid.  M\td  in  the 

Star-chamber,     z^ilep*  13.  Pafcb.  c  Jac.     Loyd  v.  Barko* 
•  •  •  •, 

13.  If  two  conjpire  tiindin  me,  and  do  not  indii^  me,  aft  ion  of 
confpiracy  docs  not  lie.  Br.  Champerty,  pi. .9^.  cites  9  H.  7.  18. 
per  Jl^eble.  •     * 

J 4.  If  z  felon  be  pardoned   by  parliament,    and  he  pleads  not  ^'^\^\ 
guilty,  he  (hall  not  have  writ  of  cbrtfpiracy;  for  the  felony  was  "5'  v   h 
gone  before  by  the  pardon.     Br.  Corone,  pi.  204.  cites  F.  N.  B, 
Confpiracy. 

i£.  A  writ  of  confpiracy  Hcth  where  7,  3,  or  more  perfons  3  ^n^-  Hi* 
of  malice  and  covin  do  confpire  and  devife  to  indift  any  perfon  "P"  ^^  "^ 
falfely,  and  afterwards  be  who  is  fo  indited  is  acquitted,  now  he  s?"'  if 'the 
ihallhave  this  writ  of  confpiracy  againft  them  who  fo  indided  party  is  Uw. 
him.    F.N.B.  (D).  •  •        .        •      ^^'X"" 

vtrdiet  of  12   men.  ■  But  Serjeant  Hawkins,  in  his  Pl!as  of  lh«  Crown,    t  lib.  1S9,  loo. 

cap.  72.  very  mttch  QueAions  its  being  requifice  that  there  be  aUwful  ac^uittai^  and  fays  that  U  is  cer- 

V9I..V.  Hh  taia 


415  €Wi[pkit^, 

tain  that  an  Mfukttt  hy  ^ttrdHt  U  ntt  alipdyx  weeej/kfy  H  mMtvtam  futh  a  wrir,  for  it  appears  by  (tie 
Regifter  icfeif*  that  where  one  brought  fuch  a  writ  in  the  ufual  t'orm,  having  it  in  the  words  quoufqae 
•cquietatut  fuiflet,  &c*  againft  one  who  had  been  nonfuited  in  a  malicious  appeal  of  felony  broaghc 
againft  hini)  his  writ  was  abatrd  becaufe  fuch  a  nonfatt  i&tvAf  nvt  mah  good  the  wcrJt  fvoafjur  at- 
fuUtatut  fuiffttt  and  yrt  he  afterwaids  brtuikf  a  ntvf  vritf  vbereh  hi  ujed  the  wvrdi  ^Mitfi  rteejitf 
irfiead  of  tcjuietaiut  fn'tfftt^  and  recovered  j  and  why  may  not  a  new  writ  as  well  be  formed  io  any 
other  cafe,  which  it  at  much  within  the  mifchief  of  the  ftatute  at  this  >     Hawk.  PI.  C.  190.  cap.  72. 

r.2. 

But  where  16.  But  the  writ  lieth  agatnfl  two  perfons  at  the  leqft  who  do  fo 

fkiV*"*a^*  confpirci   for  if  one  perfon  of  malice  and  falfe  imagination  do 

toalicbufly  labour,  and  caufe  another  falfely  to  be  indiftcd,  the  party  who 

fruurtd"  is  fo  indiftcd  (hall  not  have  a  writ  of  confpiracji  &c.  but  an 

i'^^^  ^c  aftion  upon  the  cafe  againft  him  who  fo  caufed  him  falfely  to  be 

mdi^led  of     .     ,.«    j*^    -c.  xt   ti  /r%\  ' 

leiony,  re-     mdifted.     F,  N.  B,   1 14,  (D). 

folved>  an 

aAion  upon  the  taft  nottt  fttt  againj^  ene  of  them ;  although  it  was  faid  that  for  eonfpiracy  the 
ad  ion  ought  to  be  brought  «gaiall  two,  for  one  cannot  confpiie.  Cro.  C.  239.  pU  aa«  Mich.  7  Car. 
|»  B.  R.  Miiit  T.  Mills. 

Ibid,  in  the.  ly.  If  two  confptre  to  caiife  a  man  tofue  an  ^appeal  againft  aso* 
E "f  A^clcr'  thcr  of  felony  or  murder ^  nuithout  any  indi^ment  taken  or  fmni 
tions,  cites '  thereof,  and  afiertoards  the  defettdant  is  acquitted  hy  verdiB^  he 
5  £•  3-  fhall  not  hav^a  writ  of  eonfpiracy  againft  thofe  who  confpire  ta 
a».°^^aildT  *PP«^^^  ^^i  becaufe  that  by  the  Jatute  Wefim.  2.  cap.  12. 
£.'3.^on.  quia  multi  per  malitiam,  &c.  it  (hall  be  inquired  of  abettors, 
fpiracy,  25.  if  he  be  not  indifted  thereof;  and  if  they  be  found  he  (hall  have 
Se  tfjff/^/*  fcire  facias  againft  them  out .  of  the  fame  court  where  he  is  ac* 
fi>aiinotbt    ^uitted^  to  anfwer  him  his  damages.     F.N.B.  114.   (F). 

inquired  off 

hut  vfheht  the  abetment  is  found  hy  iuquejf,     19  H.  6.  29.  and  4  H-  6.  23.      Nul  tie!  record  if  a  good 

leply  in  eonfpiracy.  . 

Kor  Ihall  jg.  And  (o  if  he  be  nonjuited  in  any  fuch  appeal^  ^uhere  then  is 

mfpiracYif  ^^  ^^y  ^^^^^^^^3  Ac  defendant  IhaU  hava  a  writ  of  eonfpiracy 
Ik  be  in-  '   after  the  nonfuit  or  after  the  acquittal.    F«N*B«  114.  (G). 

di  Aed  or  ap« 

pealed,  and  arraignfed  and  acquitted  on  the  appeaU  33  H.  6.  2.  Yet  note,  a  wanX  wtfi  appealed  ofr^h' 
hay  inid  aefmittid\  he  and  hit  abbot  fliall  have  a  writ  of  eonfpiracy,  though  he  was  acqaitxd  by  *  ver^ 
did,  &c.  24  £.  3.  73*  The  reafon  i&,  for  though  the  abbot,  though  not  party,  ihall  have  a  fcire 
Ibciat  for  the  default  of  the  party  on  the  original.  P.  N.  B.  114.  (F)  in  the  new  notes  there  (a)  -« 
Ibid,  in  the  new  notes  there  (b)  fayt,  fee  1 3  £.  3.  Confpiracy,  25.  fj  £.  2.  .Aid.  26.  Ratio,  be- 
caufe the  writ  h  given  ob  a  nonfttit  in  appeal,  and  tot  that  there  it  an  iMuiry  of  the  abettort. 

•  C  416  ] 

I  p.  If  the  a£lion  b«  brought  againft  divers^  and  ail  but  one^ere 

acquitted,  the  a£lion  fails.    28  AC  12.    So  if  all  but  one  axe  dif" 

charged  by  mattir  in  law,    F.  N.  B.  114.  (D)  in  the  marg* 

Ibid,  in  tht        ao.  He  who  comcs  into  court,  and  difcovers  felonies,  and  \% 

SmmT    fi^^^^  '^  ^'^^  evidence  to  the  jury,  is  not  chargeable  in  eonfpiracy. 

eUet7.7Aff.  F.N.B,  115.  (E). 

a«  37  Aff.  II*  vA  35  H«  8.  15. 

Ib5d.  In  the  at.  A  man  (hall  have  a  writ  of  eonfpiracy  upon  an  intUBment  fc* 
S«e? aK>y» -^^  ^  wwyor,  bailiff  of  any  city  or  borougby  who  have  gaol  deli- 
ice  vj  li.  %•  ver][  within  the  city  or  borough^  if  he  be  acquitted  btfore  them,  &c. 

For 
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Por  Ar.t  acquittal  difcharges  him  •  of  the  felony.  But  a'-wiit  »•  »» E*  ♦• 
of  confpiracy  docs  not  lie  againft  the  indidors  rthemfclvesT,  &c.  'J'  2.  ?*  t* 
F.N.B.  115.  (B),(C).  4'7.  i.V 

4«  I.   and  8  H.  4.  •  [So  Is  the  French  edidon.] 

22.  Confpiracy  againfi  two^  one  is  attaintedj  the  other  males  rff- 
/j////,  judgment  fliali  be  againft  him.  24  £.  3.  34.  but  qu%re 
by  Stamford,  174.  for,  27  E.  3.  it  is  holden  that  one  (hall  not  an* 
fwer  without  the  other.     F.N.B.  115.  (F)   Marg. 

.  23.  The  jufticcs  of  gaol  delivery  arraigned  a  prifoner  within  the  itfcemsAxf'- 
ynr,  where  an  appeal  is  depending  againft  the  fame  prifoner  for  the  ^^1*"'  '^  ^*}« 
fame  murder,  which  they  know  [//  Jhcwn  to  theni]^  and  yet  they  JJJj'^j  j^  ^^l 
proceed  and  acquit  himy  he  (hall  have  confpiracy,  although  he  was  flicriff,  who 
not  acquitted  nor  difchaiged  of  tic  appeal.     F.  N.  B*  115^  (H)«     op«n».>t  »»* 

che  jufticci ;  but  if  they  1  ave  no  oocice,  it  is  clearly  no  plM.     Ibid,  in  the  new  notes  theie  (b). 

24.  If  a  man  be  indiBed  or  appealed  of  treafon  or  felony j  or  a  Kdw.  %i* 
trifpufs  done  in  a  foreign  county^  kc.  if  he  be  acquit  thereof,  he  *-^"  ?*•  7- 
Ihill  have  a  confpiracy  againft  him  who  procured  him  to  be  in-  -  *  gig^*  ^* 
dieted  or  appealed,  and  (hall  recover  treble  damages  by  the  writ  J.  S.  the 
upon  the  ftatute  of  8  H.  6.  cap.  10.     F.  N.  B.  115.  (I)-  ^C-  ^^^ 

that  he  who  would  have  advantage  upon  this  ftatute,  ought  to  have  afUon  on  hit  ctfe  on  the  iaine  ftA* 
Cute )  for  fuch  a^on  is  exprefsly  given  thereby. 

25.  If  a  man  be  indited  of  felony  ortriifon  where  there  is  not 
any  fuch  place  within  the  county^  he  (hall  have  confpiracy,  and  re^ 
cover  his  damages  againft  the  abettors,  or  procufors,  or  confpira«« 
tors,  by  the  ftatute  of  18  H.  6.  cap.  12.     F.  N.  B.    115.  (K). 

26.  There  arc  divers  ^urits  of  confpiracy  grounded  upon  deceit^  Finch*  jo^» 
and  trefpafs  done  unto  the  party,  which  are  properly  aliions  of  tref  ^*^*5-  ^^ 
pafs  upon  the  cafe ;    as  if  two  men  do  confpire  to  indi£l  another 

man  becaufc  he  did  not  arreft  a  felon  who  pafled  by  the  town  of 
N.  and  [for  this]  they  caufed  him  to  be  indided  And  amerced  in 
the  leet  of  R.  and  F.  and  took  and  imprifoned  him  for  thatamerce<« 
ment  until  he  be  acquitted  in  the  faid  leet.     F.  N«  B.  1 16.   (A). 

27.  And  if  men  fay  and  affirm  unto  A.  that  he  has  right  unto  Ftdch.  ^o6. 
fuch  land,  and  procure  him  to  fue  againft  B.  who  is  tenant  of  that  c<p«is<S*^« 
land,  &c.  by  which. B.  is  compelled  to  fell  other  lands  for  the  7^6.' /b\^* 
defence  of  this  land,  &c«  now  he  ihall  have  an  a£liofl  againft  the  new 
thofe  who  procured  or  confpired  to  cs^ufe,  A.  to  bring  his  aftion,  "°***  *crt 
&c.   F.N.B.  1x6.  (B).  .  W^";'/- 

3.  3.  and  that  he  ooght  to  (hew  in  hit  writ  who  fued  the  MQ&im* 

28.  And  if  2  men  procure  one  to  he  tndiffed  for  hurting  in  ano^    C  4^7  D 
therms  park,  for  which  he  is  trkcn,  imprifoned,  and  put  to  charges,  Finch.  jo«. 
until  he  has  acquitted  himfelf  of  the  trefp.i^s,  he  fluU  have  a  con-  ^P*»5-»*P* 
fpiracy  againft  them.     F.  N.  B.  I  x6.  (C). 

29.  Confpiracy  Oiall  be  maintainable  againft  thofc  who  cdn^ 
fpire  to  forge  fa/fe  deedsy  which  are  given  in  evidence,  ty  which  his 
land  is  loft.    F.  N.  B.  116.  (D). 
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j6.  Confpiracy  (hall  be  maintainable  againft  fhofe  who  con^ 
fpire  fb  bring  an  ajftfi  in  the  name  oftbeplinrttiff  aeainft  a  defendant, 
dnd  to  make  one  attorney  for  the  plaintiffs  in  which  ajjife  the  plaintiff 
nvas  found  villain^  8cc.  'now  he  may  bring  his  writ  of  confpxracy. 
F.N.B.  ii6.  (E). 

'^^^ **tfajif.  3''  C^"'iP*''*cy  ^*11  he  maintainable,  becaufc  the  defendant 
iltedf  and  *  niade  one  to  ptefent  in  the  name  of  the  plaintiflF  unto  an  advoW' 
ihovid  be  fon,  and  for  that  prefenting  unto  the  bifhop  who  is  admitted  and 
Tmad,s/>ri.  inftituted,  &c.    F.  N.  B.  J 1 6.  (G). 

JtntatttfH  m  \     /         ,  . 

tbtjtsmt  oftbt  flghtifji  tm  Mdvom/jw^  and  tbtrthy  fr^ttatd  nu  unto  the  hificp,  &e.]* 

32  A  writ  of  confpiracyyjr  inditing  him  tf felony  Joes  not  He  But 
agafnfl  two  perfons  at  the  leaft,  tut  a  writ  of  confpiracy^  indiB^ 
'  ing  one  rftrefpafs^  or  other  falfity  made,  as  in  the  cafes  aforefaid> 
ties  againfi  one  perfon  only. .  F.  N*  B.  116.  (K). 
«  Rep.  55.  33.  IV*  being  robbed j  acmfed  Stone ^  a  poulterer^  to  be  the  party 
flateth  ua  ^^°  robbcd  him,  but  afterwards  withdrew  his  accufation^  faying^ 
combination  that  he  was  miftaken )  for  one  man  may  be  like  another.  Stone 
among  the  not  fatisfied  therewith,  brought  an  aBion  upon  the  cafe  againfi  Wm 
charges?  ^  wherettpon  W.  accufed  him  again  of  the  felony  ^  and  he  was  bound 
(who  had  Over  to  the  aiTifes,  where  W.fwore  direHly  that  S.  was  the  party 
married  the  ^ho  robbed  him^  and  feveral  poulterers  in  the  time  <f  the  trials  and 
poiiliertt  in  '"  '*'  hearing  of  the  judges ^  declared  at  the  bar,  whither  they  ac 
Grace-  companied  W*  tlxit  W.  was  an^honefi  man.-  The  jury  found  an 
church.  ignoramus :  fo  as  S.  was  never  indi£^ed,  and  fo  could  not  be  law- 
a  robbery  ^^1  acquitted,  yet  for  this  confpiracy  to  accufe  him  W.  was 
and  the  de-  pilloried^  and  his  confederates  the  poulterers  were  all  fined ;  and  in 
fendanta  ^g  ^afe  it  was  holden  by  the  juftices,  that  fuch  confpirators 
teftced^j  were  puniihable  fay  indi£^ment,  although  an  a£bion  upon  the  cafe 
fine  and jm-' did  not  lie  for  the  party.  Mo.  813.  pi.  iioi.  Mich.  8  Jac.  in 
f  fifoamenc.  ^h^  Star-chambcr^  Stone  v.  Walters. 

But  in  thit  34.  li felony  be  doncy  and  one  hath  fufpicion  upon  probable  mat" 
cafe  tbret  /^  that  6.  is  guilty  of  it,  becaule  that  he  had  part  of  the  goods, 
$€eifervJl  ^^  ^  indigent  and  rf  evil  fatne^  or  if  the  party  be  indtBed,  or  if  a 
ift,  That  a  murder  be  committed,  and  one  is  ften  near  the  place j  or  coming 
f^  ^'  with  afwordj  isfc.  bloody ;  or  that  he  was  in  company  of  felons> 
That  be  that  ^^  hath  carried  the  goods  flolen  to  obfcure  places^  &c.  thefe  are 
4oth  arreft,  good  caufes  of  fufpicion,  and  by  reafon  thereof  he  may  arreit 
Bath  fufpi-  the  party  fo  fufpcfted,  to  die  end  that  he  may  fubjca  him  to 
^UUt^     juftice.     12  Rep.  91.  Mich.    9  Jac.   in  Sir  Anthony  Afliley's 

rM>,  which  cafe, 
maybe 

pleaded,  and  ia  traTerfable.    jdly,  That  he  hmftlf^  who  hmth  the  fufpiaMt  atnf  the  party ;  for  he 
cannot  oommand  another  to  do  it  \  becauie  fufpicioD  it  a  thing  individual  *  and  perfonal,  and  cannoC 
extend  to  another  than  to  him  that  hath  it.     la  Rep.  9r.  Mich.  9  Jac.  Sir  Anthony  Aihley*i  cafe. 
*  S.  P.  by  Qoke  Ch.  J.  Mo*  S17.  pi*  1x15.  in  a  nota  at  the  end  of  S.  C. 

Anifcr  .  3  J.  If  you  will  charge  one  merely  upon  fufpicion,  vathout  other 
f^^j.\\  probabilities  to  warrant  it,  this  is  a  clear  confpiracy ;  but  other- 
If  a  man  in.  Wife  where  there  are  good  znd  feeming  probabilities ;  they  (hould 
diOaanother  not  fay  that  he  is  the  fame  party,  for  if  it  prove  not  fo,  then  it  is 
hUi2ef'"«d  P^**^  malice;  or  it  the  Jtifiice  of  peace^  upon  liis  examination^ 
'  finds 
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Jinis  not  fuch  matter  upon  which  to  commit  Inm^  notwithftatiding  fell**  upon 

nvhich  the  party  profecutes  an  indiBment  againft  him,    and  he  is  ??.*  ?™^*" . 

acquitted,  an  adtion  of  conipiracy  hes,  for  it  is  mauce  apparent ;  the  party  in- 

per  Fleming  Ch.  J.  Bulf.  ico.   Trin.    ojac.  in  cafe  of  Wale  v.  di^c«ibeac- 

H:m  6  J  ^  >J  quitted,  aa 

""'•  aaionof 

confpiracy  will  not  lie ;  ihefufpicMn  wnUi  ht  b'li  vwn^  and  not  the  furpicjoa  ofothen ;  hot  judgment  wat 
not  gtven^  becaufe  che  court  was  not  full,  and  the  parlies  were  upon  agreeing.    Ibid*    Wale  v.  Hill* 

36.  Articles 'T/tt^  entered  into  between  A^  and  C.  in  truji  for  »aRep»9«« 
?.  S.  wherein   C.  covenanted  to  procure  witnejfes  to  connnB  A*  of 

having  poifoned  one  R,  l6  years  before,  and  that  C.  Jhould  have  a 
Jlxth  part  of  what  Jhould  he  forfeited  by  A.  and  the  reft  wat  to  be 
in  trujlfor  J,  S.  and  the  widow  of  the  f aid  R.  who  were  to  fwear, 
that  he,  being  A^s  fervant,  faw  him  put  poifon  in  a  cup  of  liquor^ 
and  commanded  the  faid  %  5.  to  carry  it  to  R.  which  he  did,  and  ' 

that  R,  drank  it,  and  died  immediately  i  and  it  was  proved,  that 
B.  offered  J.  S.  to  get  his  pardon,  if  he  would  accufe  A.  and 
himfelf  alfo,  &c.  and  for  this  confpiracy  B.  was  fined  loooL 
and  imprifonedy  and  fome  of  the  defendants  were  fentenced  to 
the  pillory,  and  to  be  burnt  in  each  cheek  with  the  letters  F. 
and  C.  fignifying  a  falfe  confpirator,  and  fome  were  fined,  pil- 
loried, and  imprifoned,  and  the  lord  chancellor  cited  feveral  pre-  , 
cedents  of  cenfures,  and  faid,  that  the  malice  and  corruption  in 
thefe  accufations  ought  to  be  apparent,  and  though  an  ignoramus 
is  found,  yet  the  party  is  finable  for  fach  confpiracies,  and  fo 
he  is  if  the  bill  is  found,  though  the  defendant  be  legitime  ac« 
quietatus.  Mo.  8 1 6.  pL  no;.  Mich.  9  Jac.  in  the  Star-cham* 
)>er.  Sir  Anthony  Aihley's  cafe. 

37.  A  bare  conjpiracy  to  do  a  lawful  aB  to  an  unlawful  end  is 
a  crime,  though  no  ad  was  done  in  confequence  therec/;  per 
Cur.  8  Mod.  321.  Mich,  xi  Geo.  i.  The  Kingv.  Edwards. 

.  (C)     Anions  for  it. 

I.    A   Man  cannot  have  a£lion  upon  the  ftatute  of  procurement  «in((.  44$. 

^^  of  falfe  indi<^ments  till  he  be  legitimo  modo  acquietatus  by  H' ^^•» 
file  ftatute  of  Weftm.  2.  cap*  36.  which  fpeaks  of  procurements  mcncary 
of  fuch  indidlments  againft  a  man  who  dwells  in  another  county  upon  the 
for  vexation.     Br.  Aftion  fur  le  Statute,  pi.  44.  cites  8  E.  4.  5.       J^J^^^^j^!* 

that  fuch  pbiats  were  moved  againft  the  party  malicioufly  by  the  folicitation  or  procurement  i(  the 
iherifTt,  or  other  baiiifft,  or  lords,  the  replication  ihail  be  admitbrd,  &c.  fayt  it  11  to  be  obferved,  that 
the  procurement  is  the  fubftance,  and  implies  that  It  was  doiie  malicioufly,  and  therefore  if  the  jury 
find  the  procurement,  and  chat  it  was  not  done  maliciouflyy  yet  che  court  (hall  adjudge  It  done  ma« 
licioufly,  becaufe  it  appears  fo  to  them  judicially. 

a.  Confpiracy  againjl  two  for  cauftng  the  plaintiff  to  he  falfely 
indiBed  in  a  foreign  county  contrary  to  rhe  ftatute  of  8  H.  6.  [10.] 
And  per  Fairfax  J.  this  a£tion  upon  this  ftatute  may  be  brought 
againft  one  alone,  and  fo  of  writ  of  confpiracy  founded  upon  writ 
of  trefpafs }  but  upon  indi^ment  of  felony  confpiracy  fliall  be 
brought  againft  two  at  leaft,  for  this  is  an  adion  founded  at  . 
coipmon  law.     Br,  Confpiracy,  pi.  38.  cites  11  H.  7.  25. 

H  h  3  *  3*  Whew 


3.  Whfrc  two  confpirc  to  indiB  one  fnlffJyi  and  the  party,  is 
not  indi£^ed,  becaufe  the  jury  had  not  fufiicicnt  evidence,  but 
returned  an  ignoramus  upon  tne  bill,  no  confpiracy  lies,  becaufe 
he  never  was  indifted  •  nor  scquitted,  yet  he  may  be  indicted  upon 
confpiracy  at  the  common  law  ;  fo  if  any  commit  perjury,  which 
is  not  punifiiable  by  the  ilatute  of  5  Eliz.  yet  lie  may  well  be  in- 
di<f^ed  thereof,  and  puniflied  by  fine  and  imprifonment.  Cro. 
Jt  8.  pi.  9«  cited  by  Popham  asrefoived  by  all  the  juftices  r6  Eliz. 
Sydenham  v.  Keilaway. 

4.  A£lion  upon  tne  cafe  in  nature  of  a  confpiracy  lies  not 
againil  any  who  prefers  an  inMciment  ^nd  /wears  it  to  be  true ; 
for  it  is  for  the  king  and  the  commonwealth,  and  if  it  (hould 
be  allowed  no  indiSment  would  be  prefened.  Cro.  £.  724. 
pU  19.  Mich.  41  &  42  Eliz.  B.  R.  Sherington  v.  Ward. 

Mo.  Si 3.  ^^  Confpiracies  puniihable  by  law  before  they  are  executed  muft 

S.C.'inVhe  ^^vc  four  incidents;  ift,  They  muft  be  declared  by  fome  man- 
Sur-chim-  ner  of  profecution,  or  by  making  bonds  or  promifes  to  one  auo- 
S^p.^^decj  ^^^'  ^^^y'  They  muft  be  malicious,  as  for  unjuft  revenge,  &c. 
ndt  appear.  Z^J^  They  muft  Dcfolfe  againft  an  innocent  perfon.  4tbly}  They 
—Mo. 817.  muft  be  out  of  court  voluntarily;  in  a  nota  of  th?^ reporter. 
pi.'u^s*!'*^  9  Rep.  57.  a.  Mich.  8  Jac.  in  the  Poulterer's  cafe,  alias  Stone 
Mich.  9       V.  Walters  &  al'. 

Tac.  in  the 

Sur-chamber,  fayt,  Nota,  i  ft,  That  'n  tbefe  accufatlons  there  ought  to  appear  apparent  malice  or  cor. 
roptlon.  2dly,  That  thou^H  an  ignt  ramus  be  found,  yet  the  confpiracy  ii  finable  here.  3<iiy,  That 
though  he  ^  icgitime  acquietttut,  yet  he  it  finable  in  the  Star-chamber. 

6,  A  confpiracy  of  any  kind  is  illegal,  though  the  Matter^ 
about  nvkich  thejr  confpired,  might  have  been  lanvful  for  them  to 
do  if  they  had  not  confpired  to  do  it.  8  Mod.  11.  Mich.  7  Geo, 
in  cafe  of  the  King  v.  Journeymen  Taylors  of  Cambridge. 

(D)     Confpiracy.     In   what   Cafes  Acceflary  fliall 

have  Confpiracy. 

F.  N.  B.  X.  CrWO  were  indiSed^  the  one  as  principal  the  other  af  acceffary^ 
s'  p  ^^\  *"^  ^^  principal  was  arraigned  and  acquitted^  by  which  the 

that'thc"ac.   ^ccejfary  brought  writ  of  confpiracy^  and  it  was  doubted  if  he  (ball 
ceifary  (hall    rccovcr,  becaufe  his  life  was  never  in  jeopardy ;  for  .by  the  aci- 
©rconfT-'    fl"i^^^'  ^f  ^^^  principal   the   acceflary    is   acquitted   and  ftall 
n/cyT^'      not  be  arraigned  j    but  becaufe  he  is  legitimo   modo  acquietatus 
by   tie  acquittal  of  the  principal^   therefore  he  fliall  recover  his 
damages,  quod  nota  per  judicium;  for  his  life  was  in  jeopardy  in 
this  manner.     Fcr  if  the  principal  had  beea  found  guilty  they 
ought  to  have  inquired  further  of  the  acceflTary  if  he  had  ap- 
peared.    Br.  Confpiracy,  pi.  2.  cites  33  H.  6.  [i]  &  34  H.  6. 9. 
F.  N,  B.  2,  But  if  the  principal  dies  before  he  be  attainted  or  outlawed^  or  gets 

115,  (A)  in  ^  ^i,arter  of  pardon  before  his  attainder,  the  acceflary  fliall  not  have 

ib:d.     confpiracy,  for  his  life  was  never  in  jeopardy ;  for  his  prmcipai 

(F)  s.  P.     was  never  arraigned.    Ibid, 

3.  If 
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3.  If  a  man  caufe  one  as  principal  to  be  appealed  of  felony  or 
murder,  and  another  as  accefTary  to  him,  and  afterwards  is  nonfttxt 
in  his  appeal^  the  acceiTary  (hall  have  a  writ  of  confpiracy  as  well  as 
the  principal.    F.  N.  B.  1 15.  (A). 

m 

*  (E)     Writ  and  Count. 

I  •  1 N  writ  of  confpiracy  brought  againft  defendants  for  Jorging  tf 
^  afalje  releafe^  bycaufe  of  which  releafe  given  in  evidence^  a  ver-^ 
iiB  pajfed  againfi  the  plaintiffs  Jo  that  he  loft  a,  ivard^  &c.  but  he  did 
mt  fuppofe  by  the  writ  that  judgment  was  given  againjl  him  upon  this 
verdi£l,  but  htjbewed  it  in  his  count ;  yet  the  writ  abated.  TheL 
Dig.  87.  lib.  9.  cap.  7*  f.  26.  cites  Pafch.  39  E.  3.  16. 

2.  In  confpiracy  againji  baron  and  feme  and  others^  notwithftand* 
ing  that  the  feme  cannot  confpire  with  her  baron,  and  that  the 
writ  ought  to  abate  for  this  caufe  againil  them,  yet  itjbail  J^and 
againji  the  others.  Thel.  Dig.  236.  lib*  1 6.  cap.  xo.  f.  26.  cites 
Pafch.  40  E.  3.  19.    Quxre. 

3.  In  confpiracy  the  writ  was,  that  the  defendants  procured  one  W,  t9 
0fifl  the  plaintiff  of  his  land^  and  to  infeoffone  B,  thereif^  ogain/i  whom 
one  E,  ought  to  have  Jued  ajcirefacuu^  Sic^  and  held  good  enough^ 
and  purfuanty  notwithflanding  that  it  comprehended  quafi  two 
procurements.  Thel.  Dig.  106.  lib.  10.  cap.  15.  f*  11.  cites  Hill« 
43  E.  3.  10. 

4.  And  a  man  may  have  Jeveral  matters  in  writ  of  conj^iracj^ 
Thel.  Dig.  io6.  lib.  lo.  cap.  15.  f.  11.  cites  47  E.  3.  15. 

5.  In  writ  of  confpiracy,  fpr  that  the  defendant  caufed  by  con-  Fit«h-  Con- 
fpiracy a  prejentment  to  be  made  that  certain  land  was  given  tojlnd  '^"^T*  P** 
a  chaplain  to  chaunt  in  Juch  a  chapel  annually,  which  had  not  been  done  s.  C.  — 
by  ten  years^  &c.  where-  the  record  of  the  prejentment  was  to  find  a  Br.  Adion 
perpetual  chaunt eryy  &c.  yet  the  writ  was  adjudged  good,     Thel,  pf'^^jfj^l. 
Dig.  77.  lib.  9.   cap.  i.   f.  9.  cites  Mich.  47  E.  3. 15.  s.c.  that 

by  f«ch  fal(b 
office,  the  pUintiflT 'i  manor  was  reifed  into  the  king*s  hands,  and  that  he  fued  it  out  ad  damnum  400  i. 
and  fays  it  freras  there  that  aflion  on  the  cafe  lies  for  fuch  offence.  Br.  Confpiracy,  pi.  8.  cltei 

S.C.  by  the  bv*it  opinion,  becaufe  the  manor  was  not  found  held  of  the  king,  and  nothing  is  faid  of 
mortmain  (for  it  mtgbt  be  before  the  iUrute),  and  the  donor  might  haw  had  c^vit,  and  fo  the  king  ba4 
ieilied  without  caufe,  it  was  held  that  this  adion  did  nut  lie. 

6.  Though  Jeveral  matters  are  in  Mrrit  of  confpiracy,  and  one  of 
them  be  falje^  yet  the  writ  is  good  enough  for  the  others.     Thel. 
Dig.  238.  lib.  16.  cap.  10.  f.  66.  cites  Mich.  47  E.  3.  15. 

7.  In  confpiracy  [the  plaintiflF]  declared  that  the  dejendants  con* 
Jpiredjuch  a  day  in  C.  and  S,  and  the  defendants  were  awarded  to 

anfwer ;  for  a  man  may  confpire  in  two  vills  at  one  and  thejame  day^ 
by  which  the  defendants  were  compelled  to  anfwer.  Br.  Confpi- 
racy, pi.  2o.  cites  22  H.  6.  49. 

8.  In  confpiracy  by  the  accejjary^  where  the  principal  was  acquitted^ 
m  mention  was  made  in  the  writ  that  the  principal  was  imprijoned^ 
9nd  held  a  good  exception.  Thel.  Dig.  95.  lib.  lo.  cap.  6.  1.  i8. 
cites  Hill.  33  H.  6.  a. 

H  h  4  p.  Con- 
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Thci.  Dig.  p.  Confpiracy  that  the  plaintifF  was  indited  and  ac^itied  at  D* 
xoo.iib-  lo.  iefore  fuch  juflices :  the  defendant  pleaded  to  the  writ,  becaufe  he 
f.  24.  cites  did  not  fay  at  D.  in  the  fame  county^  &  non  allocatur  \  for  it  {hall 
S-  C.  be  intended  to  be  in  the  fame  county,  unlefs  the  contrary  be  fhewn. 

And  in  trefpafs  quare  claufum  fregit  apud  D.  he  need  not  fay 
apud  D.  in  the  fame  county;  for  it  (hall  be  intended  to  be  in  the 
fame  county.  Br.  Confpiracy,  pi.  37.  cites  35  H.  6.  46. 
Ibid.  1 14.  10.  If  tht  principal  and  one,  who  is  acceffary^  be  indiBed  offehnjf 
b^twh  ^  *^^  ^  taken  and  arretted,  the  principal  is  indiBed  and  acquitted^ 
confpiracy  HOW  by  that  thc  acceflfary  is  difcharged,  and  the  acceflary  there- 
is  founded  upon  {hall  have  a  writ  of  confpiracy  againft  thofe  who  confpired 
SSf'of  The  *®  indift  him,  and  *  the  writ  in  the  end  fhall  fay  quoufque  idem  (tie 
fAm6ff,tht  principal  J  fecund*  le^f  tsfr.  acquietaf  fuiffet  ^  idem  ( the  acceffary ) 
writ  in  the    quietus  receffit.     F,  N.  B.  lie.  (A). 

Slncujqut  idem  fuertnt  ^tr  eorJUeratioBtm  Cur't^  nejkr^  Inde  fuittus  reeiffit* 
•[421] 

X  I.  If  a  writ  of  confpiracy  be  brought  againft  two,  then  it  fhall 
he  faid  properly  a  writ  of  confpiracy  ;  but  j^it  be  brought  againft  one 
perfon  only,  then  //  is  but  an  a£Hon  upon  the  cafe  upon  the  falfity  and 
deceit  done ;  becaufe  one  perfon  cannot  confpire  with  himfelf. 
F-N.B.  116.  (L). 

L2.  The  writ  ought  to  be  brought  in  the  county  where  the  confpiracy 
was  made,  and  not  where  the  indidment  was,  or  where  the  deed 
was  done,  &c.     F.  N.  B.  ii6-(M). 

13.  In  confpiracy  the  matter  muft  be  lead  to  be  falfely  &  mali* 
tiofe;  per  Richardfon  Ch.  J.  Codb.  445.  pi.  511.  Mich.  4Car« 
in  thc  Star-Chambcr.    Taylor  v.  Towlin. 

(F)     Pleadings, 


I.  iF  two  confpire  to  indiB  another,  and  after  they  are  of  the  jurors^ 
^^  and  indiB  him  /  it  is  a  good  plea  in  confpiracy  that  they  were 


F.  N.  B. 

215.  (£]  in 

thc  new  ,    ,  _         -  , 

notes  there  twc  of  his  indiBors  ;  and  per  Green  it  is  a  good  replication  that  thty 
Tb)  hat  the  confpired  before,  and  afterwards  were  of  the  inqueft  by  their. own  pr^ 
a^^^utM  47  ^«''^w^^>  of^d  indiBed  him.  Quxrc,  for  it  was  not  adjudged.  Br. 
E.  5.  16.     Confpiracy,  pi.  15.  cites  21  E.  3.  17. 

12  £.4.  67. 

that  they  di«|l  not,  17  AiT.  11.  And  another  quaere,  if  the  j mors  procare  themfdTes  to  be  \m^ 

panelled.    lb|d«  cites  9  H.  4.  fol.  nit.' 


S.  P.  in  2.  Confpiracy  againft  feveral,  whprc  the  plaintiff  was  by  their 

nan«^**  labour  indiftcd  of  felony,  &c.  and  after  was  acquitted,  one  faid 

Heath's  that  he  weu  juflice  by  commijfton,  and  informed  the  inqueft,  ahfque  hoc 

Max.  107.  fl^af  ]jg  ^as  guilty  before,  and  another  faid  that  he  was  one  if  his  in^- 

s!^c/'  ^'  ^  diBors,  and  a  good  plea  without  traverfe,  and  another  faid  that  he 

'  s.  P.  fir.  was  fworn  to  inform  the  inqueft,  and  to  indiOi  him,  and  no  plea. 

Traverfe  gj.^  Confpiracy,  pi.  27.  cites  27  Aff.  12. 

pi.  171.  cites  7  AflT.  II.  [but  it  n|0ul4  be  27  AfT.  12.  and  fo  are  the  other  eJitiops].   n         F.  N.  B* 
1x5.  (£)  S.  P.  and  the  new  notes  there  (d)  cites  S.Q.       '     '     ' 

3.  Con- 


ConQ)itar$.  421 

3.  Confpiracy  againfl  foury  three  pleaded  to  tjjuey  and  the  fiurth 
f  leaded  matter  in  law^  and  after  the' three  were  acquitted^  by  which 
the  fourth  prayed  to  go  quit,  becaufe  one  alone  cannot  confpire^ 
by  which  he  went  quit ;  quod  nota.  Br.  Confpiracy,  pi.  29.  cites 
28  Aff.  12. 

4.  In  writ  of  confpiracy  it  is  a  gooA  plea  that  the  defendants  ivere  F.  N.  B. 
indiStors  of  the  plaintiff ^  and  that  which  they  did  was  by  force  of  their  J*  5'  (^) 
oath;  judgment,  &c.     And  if  ^his  be  found  by  the  record  of  the     '   *    - 
indi^ment  they  (hall  go  quit ;  qqod  nota.   Br.  Confphracy,  pi.  30. 

cites  30  Air.  21* 

5.  Confpiracy  tf^jiV/^  three^  fuppofing  that  the  three  procured  one  of 
fhe  three  to  oufi  the  plaintiffs  and  the  defendant  R.  againff  whom  B^ 

Jbould  fue  fcire facias  of  a  prior  right yfo  that  the  plaintiff  Jbould  lofehis 
warranty.     Belk.  demanded  judgment  of  the  writ;  for  it  is  that 
the  three  procured  one  of  them,  and  yet  non  allocatur ;  for  tl^e 
two  may  procure  the  third,  and  fo  well,  by  which  he  pleaded  not   [  422  1 
guilty.     Br.  Confpiracy,  pi.  5.  cites  42  £.  3.  i. 

6.  And  fee  43  £•  3«  9.  that  the  procuring  to  ouft  the  plaintiiF 
and  the  defendant  R.  and  that  B.  ihould  fue  fcire  facias,  &c. 
which  are  two  matters y  is  not  vicious  ;  for  the  one  is  not  caufe  alone  by 
jtfelfy  and  the  one  is  acceffary  to  the  other,  by  which  he  pleaded  to 
the  writ,  becaufe  though  he  loft  in  fcire  facias,  yet  he  may  have  a 
writ  of  right,  therefore  judgment  of  the  writ,  &  non  allocatur,^ 
But  quaere  if  the  writ  lies,  becaufe  though  the  defendant  procured  as 
above,  yet  if  the  aB  was  not  done  the  action  does  not  lie.  Br.  Con« 
ifpiracyj  pf.  5.  cites  42  £.  3.  i. 

7.  Confpiracy  againjl  threcy  becaufe  they  confpired  to  indiH  the 
plaintiff  of  a  rape  of  N.  P.  and  taking  her  goods  to  the  'oalue  of  10  L 
fill  he  was  acquittedy  &c.  Tanks,  demanded  judgment  of  the  writ, 
becaufe  he  did  notfbew  what  goods  they  wercy  &  non  allocatur ;  for 
it  was  according  to  the  indi£lment,  and  as  to  one  hefaid  that  he  was 
one  of  the  indlBorSy  and  to  another  that  he  was  hunJredor  of  the  hun- 
dred, and  before  him  the  indidment  was  taken,  and  fo  as  judge  & 
non  allocatur,  un)efs  he  was  judge  by  commlffton^  Belk.  faid  they 
confpired  before  the  indi^ment,  and  yet  held  that  it  docs  not  lie 
againft  them  %  quxre.     Br.  Confpiracy,  pi.  9.  cites  47  E.  3. 16. 

8.  Confpiracy  againjl  feveraly  onejtiftifed  as  baUff  to  return  pan^ 
nely  and  after  wasfworn  to  fay  what  he  knew  of  the  matter ;  judg- 
paent,  &c.  and  the  others  faid  that  they  were  fworn  upon  the  indin^  . 
menty  and  held  that  the  juror  is  excufed  though  the  plea  of  the 
bailiff  be  not  good,  yet  one  only  cannot  le  a  confpi  rat  or ;  per  Gafcoignc 
clearly  in  the  Y^ritten  book.     Br.  Confpiracy,  pi.  12.  cites  8  H. 

4.  12,  13-        . 

o.  In  confpiracy  the  defendant  faid  that  he  was  one  oftheplain^  Br.FaHctdo 
tiff's  indiBorsy  and  [worn  before  the  jujlicts  of  peacCy  and  fhewed  ^^^*fl^ 
whomy  &c.  before  whom  he  was  indided,  &c.     Judgment  fi  adio,         " 
and  a  good  plea,  by  which  the  other  faid  that  nofuch  recordy  and  the 
defendant  failed  of  the  record  at  the  day,  &:c.    Br.  Confpiracy, 
pi.  22.  cites  4  H.  6.  23. 

10.  Confpiracy  againfl  three  for  indicltng  the  plaint ffy  Gorfe  faid 
the  dayy  year  and  place y  in  the  declaration y  the  itiqi^ejl  vfas  charged  be^ 

fori 
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fare  the  jufitces  far  the  king,  and  E.  Z).  Defendant  was  there  vnib 
his  eye  cuty  and  his  tongue  cuty  and  the  jujiices  fnvore  him  to  give  m* 
jdence  far  the  tingy  and  he  demanded  counfel  of  the  other  two  what 
to  do,  and  they  counfelled  him  to  do  according  to  the  com- 
mand of  the  juflices,  and  he  did  it,  which  is  the  fame  con- 
fpiracy,  &c.  Judgment,  &c.  Quasre.  Br.  Confpiracy,  pi.  i6, 
cites  7  H.  6.  13. 

1 1*  It  was  agreed,  that  in  confpiracy  of  an  indi£tment,  it  is  a 
good  plea  that  nu/  tiel  record  of  indictment  quod  nota.  Br.  Con- 
spiracy, pi.  36.  cites  9  H.  6.  26. 

12.  In  confpiracy  it  is  a  goodplea  that  the  defendant  wOfonetf 
his  indi^ors,  and.  pleads  certain.  Judgment  fi  aflio;  and  a  good 

.    replication  that  nofuch  records   Br.  Confpiracy,  pL  17.  cites  19  H. 
6.  19. 

13.  In  confpiracy  the  ivrit  was  cepit  for  cepijfet,  and  yctwcIL 
Br.  Confpiracy,  pi.  18.  cites  19  H.  6.  34. 

14.  And  if  one  writ  of  confpiracy  be  purchafed  pending  another 
writ  of  the  fame  confpiracy  y  yet  it  fhall  not  abate*,  for  fcveral  con- 
fpiracies  may  be  in  one  and  the  fame  day,  and  therefore  he  plead- 
ed not  guilty.     Br.  Ibid. 

S-  P.  by  '5*  ^^  confpiracy  the  defendant  Ju/fifed  at  another  day,  and  the 

Newton,  be.  opinion  was,  that  he  Ihall  lay,  ahfyue  hoc  that  he  is  guilty  of  any  /w- 
do"noMi*  rec  fP^^^^y  ^^fo^^  ^  ^fi^^  *  ^^"^  ^^  ^^^  "^^  adjudged.    Br.  Travcrfe  per, 

in  the  day.      &C.  pi.  315.  CltCS  20  H.  6.  5.  33. 
Br.  Tra- 
vcrfe per,  frc.  pi.  361.  cites  S.  C.  Heath's  Mav.  io6.  cap.  5.  citei  S.  C.  But  in  11 
£.  4.   18.  the  defendant  juftified  ai  a  juflice  of  the  peace,  and  inRrudied  the  jury  at  another  day 
abf^ue  hoc  that  he  waa  guUty  before.     Br.  Traverfe  per,  Urc.  pi.  315. 

C  423  ]  16.  If  a  man  be  indiBedy  and  the  party  fues  appeal,  and  he  is  ar- 
raigned upon  the  appeal,  and  the  defendant  is  acquitted,  he  fliall  not 
have  confpiracy,  nor  ihall  recover  any  damages  againfl  the  plain- 
tiff;  becaufe  where  the  defendant  is  indi£ted  the  jury  upon  the 
appeal  (hall  not  inquire  of  abettors,  per  Danby,  quod  tota  Curia 
conceflit ;  for  the  acquittal  was  upon  the  appeal  and  not  upon  the 
indi(^ment.  Br.  Confpiracy,  pi.  2.  cites  33  H.  6.  &  34  H.  6.  9> 
*  1 7.  In  confpiracy,  the  one  pleaded  not  guilty  and  the  other  jujlipiy 
and  traverfed  abfque  hocy  that  he  was  guilty  after  fuch  a  day,  nota. 
Br.  Confpiracy,  pi.  3.  cites  34  H.  6.  14. 

1 8.  It  was  agreed,  that  to  fay  that  he  who  was  killed  was  his  ecu* 
ftn  orfervanty  or  that  the  common  fame  was  that  the  plaintiff  HUei 

him,  are  good  matters  of  plea  in  confpiracy.      Br.  Confpiracy,  pi.  4* 
cites  35  H.  6.  14. 

19.  Confpiracy  in  B.  R.  the  one  of  the  defendants  demanded  juig* 
ment  of  the  writ :  for  hefaid,  that  where  the  plaintiff  has  fuppofed  that 
be  confpired  to  indifl  him  of  certain  felony,  he  faid,  that  there  is  are* 
cord  ofindiElment  in  which  the  plaintiff  and  R.  D.  and  J<,  C  are  in^ 
dUled  of  the  faid  felony,  abfque  hoc  that  there  is  any  record  of  indift- 
ment  which  fuppofes  that  the  plaintiff  only  did  the  felony,  and  yet  the 
writ  was  awarded  good ;  for  it  was  faid,  thzt  felony  is  feveral  and 
not  joint,  and  the  indi8ment  is  in  itfelf  2l  feveral  indiftment  againft 
every  one  of  them.    Br.  Confpiracy,  pL  32.  cites  6  £.  4*  4- 

20.  Where 


20.  Where  a  man  is  indicled  and  the  indiBment  is  infuffictenty 
and  he  does  tiot  take  advantage  ofitj  but  pleads  not  guilty  and  is  acquit-' 
ted^  and  brings  writ  of  confpiracy,  it  is  a  good  bar  to  fay  that  the  in» 
diSIment  was  not  fujidentj  fo  that  he  wo/  not  duly  arraigned,  Br. 
Confpiracy,  pi.  23.  cites  9  £•  4.  I2.  Per  Littleton,  quod  non 
negatur. 

21.  If  twenty  are  indiEledy    and   one  of  them   brings  writ   of 
confpiracy^  fuppofmg  that  the  defendants  confpired  to  indiB  hinty    it 
is  no  plea  that  there  is  a    record  that  he  and  others  are  indi&ed^ 
and  not  that  he  only  is  indicied;    quod   nota.       Br.  Confpiracy, 
pi.  24.  cites  9  £.  4.  23. 

22.  Confpiracy  againjl  J,  Jenny  and  others  of  confpiracy  made  the 
Jirjl  day  ofAuguJl^  by  which  he  was  indiBedthe  4/A  day  of  Augujl^  be^- 
fore  J.  Jenny  and  uther  jtijlices  of  peace  ;  and  that  after  he  was  acquit* 
"iedy  and  for  J.  Jenny  it  wzsfaidj  that  this  fame  J.  Jenny  defendant, 
and  J.  Jenny  ju/iice  of  peace  f  was  one  perfon  and  not  divers*  And, 
per  BiUing,  you  ought  xofhew  how  he  meddled  asjufice  of  peace  ;  by 
vhich  he  (aid,  that  the  bill  was  delivered  to  him,  and  he  r^ad  it 
to  the  jury,  and  commanded  them,  if  it  be  true,  to  find  it,  and 
otherwife  not,  abfque  hoc  that  he  is  guilty  of  any  confpiracy  before 
the  faid  4th  day  of  Auguft,  h  adjornatur.  Br.  Confpiracy, 
pi.  33.  cites  12  £•  4.  18. 

23.  Confpiracy  againjl  twOj  the  one  came  and  pleaded  the  death  of 
the  other  pending  the  writ,  and  no  plea  per  Cur.  for  it  may  be  found 
that  he  and  the  other  confpired,  and  then  well.  Br.  Confpiracy, 
pi.  34.  cites  18  £«  4.  I. 

24.  In  a  confpiracy  againfl  twoy  one  pleaded  to  the  writ,  and  the  Ibid,  in  the 
ether  matter  in  law,  which  is  adjudged  for  him,  and  the  plea  unto  the  "^  "^^" 
the  writ  found  by  verdiB  agoinf  him  who  pleaded  unto  the  writ,  the  fay,  fa  14 
plaintiff  fliall  have  judgment  againil  him  who  pleaded  to  the  writ.  H.  6.  15. 

r.N.B.  IIC.(E).  accordant, 

-^    *    '  for  It  may 

be  a  conrpiracy* 

25.  But  if  both  had  pleaded  not  guilty,  and  one  had  been  found  Ibid.  In  the 
guilty  and  the  other  not,  there  the  plaintiff  (hall  not  recover,  for  ^  "??• 
then  he  did  not  confpire  as  is  fuppofed  by  the  writ.      But  it  fayl^fee 
may  be  that  they  did  confpire  in  the  cafe  aforefaid,    although  accordant 33 
the  matter  in  law  be  adjudged  for  the  defendant.       F.  N.  B.  ^'J'  '" 

115-    (r.)-  8H.  6.  I. 

%%  Aff.  i».  II  H.  4.  2.  But  if  ere  he  fnund  guif'y,  and  tl  e  other  mahs  default,  24  £.  3.  73.  tr 
^  dead^  18  F..  4.  I.  there  he  ikAii  have  judgment  a^ainft  the  one,  though  he  had  lejeafed  to  the  other* 
»aR.  2.    Brief,  8S8. 

26.  Confpiracy ;  the  defendant  pleaded  bis  goods  were  felonioufly    [  424  ] 
Jlolen,  and  he  found  them  in  the  pcffeffm  of  the  plaintiff ,  for  which  be 

indiHed  hitru  and  gave  evidence  againjl  him,  and  upon  the  trial  the 
plaintiff  was  acquitted,  nnd  traverfed  that  he  confpired  aliter  vel  alio 
modo.  Adjudged  a  good  juftification,  bccaufe  the  finding  of  the 
goods  in  his  poffeflion  was  a  fufficient  caufe  of  fufpicion.  Mo* 
doc-  pi.  828.  Pafch.  36  Eliz.    Varrel  v.  Wilfon. 

27.  In  an  a£lion  upon  the  cafe  in  the  nature  of  a  confpiracy  for 
f  rpcuring  him  to  be  indited  for  fuppofed  robbing  of  tuai^  the  1^ 

fendant 
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fendant  juftifiedy  and  in  this  his  juftiiication^^fws^  hov)  that  bs  nau 
robbed  by  ptrfoni  to  him  unknown^  and  that  one  of  them  %uas  ufon  a 
brown  horfe^  and  had  a  white  cloke^  and  was  Itke  unto  the  plmnttjfi 
and  upon  this  he  complained  unto  Gawdy  J*   who  upoA  his  examination 

finding  caufe  tofufpefi  him,  did  commit  him  and  bind  him  over,  &c« 
and  he  did  Hkewife  bind  the  defendant  for  to  profecute  againft  him,  the 
which  he  accordingly  did^  and  the  jury  did  acquit  him,  and  fo  jufti- 
fied.  To  this  juilification  the  plaintiff  demurred  in  law,  and  this 
was  ruled  to  be  a  good  juftification.  Bulft.  150.  Arg*  cites  ^z 
£liz.  B.  R.   Paine  v.  Rocheiler. 

28.  S.  C.  thus,  viz.     Two  perfons  were  robbed^  and  afterward 
one  of  them  feeing  J.  S.  fufpefled  him  to  be  one  of  the  robbers 

.  who  was  on  a  brown  mare,  and  upon  acquainting  the  other  of  it 
he  fufpe^ed  him  alfo,  and  thereupon  got  a  warrant  to  bring  J.  S. 
and  examine  him,  but  he  hearing  of  it  abfented  himjelfy  but  aifter- 
wards  was  taken  and  committed  to  gaol  by  juilice  Gawdy,  who 
advifed  them  to  indifi  J.  S.  of  the  robbery ;  J.  S.  was  indi£led 
and  acquitted,  and  brought  a£tion  of  confpiracy  againft  the  two  \ 
but  the  court  held  that  the  caufes  of  fufpicion  and  J.  S.  his  ab« 
fenting  himfelf  are  caufes  fufficieot^  Cro.  £.  87Z.  pL  7.  Hill.  44 
£liz.  B.  R.    Paine  and  Rochefter  v.  Whitfield. 


(G)     Where  the  IndiSee,  ficc.  fliall  be  faid  Legiti- 

mo  modo  Acquietatus. 

J.  Tj    B.  brought  writ  of  confpiracy  againft  the  Id.  of  T.  E.  D. 
**  •  and  others,  becaufe  they  confpireato  indiB  him  at  B*  in  the 
county  of  W,  of  the  death  of  J.  P.  by  which  he  was  indited  ofitai  H» 
in  the  county  of  H»  before  certain  jufticcs,  &c.  by  which  he  was  taken 
and  imprifoned  till  he  was  arraigned  upon  it  and  lawfully  acquiltid 
at  H-  in  the  county  of  H.  before  certain  jufticcs,  &c.  and  the  ir- 
' fendant  proiefiando  that  he  did  not  cott/pire,  pro  placito  dicity  that  the 
fame  day  that  the  plaintiff  was  arraigned  upon  the  fame  indi&ment, 
ji,  who  was  the  feme  of  this  fame  J.  P.  came  before  A.  B.jiifiices  af 
.  gsol  delivery y  before  whom  the  plaintiff  was  arraigned  within  the  year 
after  the  death  of  her  baron^  and  delivered  to  one  B^Jhtriffcfthefawe 
county,  writ  of  appeal  brought  by  her  of  the  death  of  her  bufiand, 
Vfhich  R*  notified  and  read  the  writ  to  the  fame  jufiices^  and  ftotvr*h* 
fianding  this,  the  faid  plaintiff  noas  arraigned  and  acquitted,  judgnaent 
&c.  and  there  it  was  agreed,  that  by  the  delivery  of  habeas  corpus, 
certiorari  or  fuperfcdcas,  the  court  fhall  furccafe.     And  per  New- 
ton and  Pafton  jufticcs,  this  is  not  fitfficient  notices  for  the  writk 
direftcd  to  the  IhcrifF,  and  he  broke  it,  and  ftiewed  it  to  the  juf- 
ticcs, and  they  did  not  fee  it  fealed,  fo  that  it  is  not  but  an  efcrow 
to  them,  and  therefore  they  did  well  to  arraign  the  defendant ;  but 
if  they  had  fufficient  notice,  they  ought  not  to  have  arraigned  him 
at  the  fuit  of  the  king  pending  tne  appeal,  contra  where  they  have 
not  notice ;  and  then  no  plea ;  by  which  the  defendant  pleaded 
not  guilty.    Br*  Confpiracy,  pL  |g  H.  6.  a8« 
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(H)    Indiftment,  or  Information* 

X.   TJ    KilUd  JF»  in  taking  him  in  arreft  for  felony^  bccaufc  W. 

^^*  ftood  to  his  defence,  and  would  not  render  himfelf  to  the 
peace,  and  /.  and  ST.  procured  H*  to  be  indiBed  of  the  death  of  the  fame 
IV.  by  which  he  was  apprehended  and  arraigned  of  it  ^  and  juftified  as 
above  and  went  quit,  but  the  faid  I.  and  T.  who  caufcd  liim  to  be 
vciAifXti^Jhatl  not  be  punifhed  as  confpirators^  becaufe  H.  did  the  a£l^ 
viz.  killed  W.  and  it  is  not  as  to  I.  and  T.  adjudged  if  this  be  fe- 
lony or  not,  quod  nota.     Br.  Coronc,  pi.  89.  cites  22  AIT.  77. 

a.  Indi£bment  of  confpiracy  wanted  the  year,  day,  and  place 
tohere  it  tvas  doni,  and  was  of  imprifonment  of  certain  perfons  till  they 
Jhould  make  fine,  &c.  where  Uii^  founds  in  opprefjion  and  not  in  con- 
fpiracy, and  becaufe  they  condemned  him  it  was  revcrfed  by  writ 
of  error.     Br.  Office  del,  &c.  pi.  5.  cites  24  E.  3.  74. 

3.  If  an  indi£lment  of  confpiracy  be  laid  for  a  rape,  it  muft  be 
latd  that  there  was  recens  profecutio  of  it,  otherwife  it  will  argue  a 
confent,  and  becaufe  the  rape  was  concealed  for  half  a  year,  an  In- 
dlftment  brought  afterwards  is  falfe  and  malicious.  Per  Richard- 
fon  Ch  J.  Godb.  444.  pi.  5 1 1.  Mich.  4  Car.  in  the  Star-Chamber. 
Tailor  V.  Towlin. 

4.  An  Indiftment  for  confpiring  to  charge  another  with  being  the  Lev,  5,. 
father  of  a  baftard  child  is  good.     For  per  Cur,  though  the  offence  F*fch.   14. 

(as  was  objefted)  is  fpiritual,  yet  this  court  has  cognizance  of  S.*J'l^-^'** 
every  unlawful  aft,  by  which  damages  may  happen  to  the  party  Kimberty  * 
as  here  they  may  by  his  being  liable  to  maintain  the  child.     Sid.  «n^  Mary 
68.  pi.  3.  Hill.  13  and  14  Car.  2.  B.  R.     Timbcrlcy  v.  Child.  ][j2i  hlw'^; 

iniilAinent  tics  for  the  bare  confpiracy,  without  indi^meat  or  any  other  ^(^  Jone.  ■   Kcb.  co}. 

pi.  7.  ChiM  ▼.  North  and  Timbierlcy.  S.  C.  adjudged  for  the  plaintiff,  nifi.  i  Ibid.  1^4.  p).  15. 

The  King  ▼.  Timberley,  S.  C.  a(f)ud|ed  pro  rege«  S.  C.  citeJ  Arg.  8  Mod.  320.  S.C. 

cited  Arg.  3  Ld.  Rayn.  Rep.  1169.— S.  P.  Vent.  304.  KiN.  :&S  and  19  Car.  a.  B.  R.   The 
King  ▼•  ArmHrong  ft  al\  S.  C.  cited  2  Ld.  Raym.  Rep.  Arg.  1169.1  6  Mod.  100. 

Hill,  a  Ann.  B.  R.  Holt  Ch.  J.  agreed  that  a  confpiracy  to  charge  one  with  a  bafiard-chitd  is  ia- 
disable ;  bitt  the  adVi£ng  another  to  do  it  without  more  is  not.  b.  P.  adjudged,  x  Ld.  Raym. 

Rep.  1167.  Trtn.  4  Ann.  The  Qceen  ▼.  Bc<».  i^alk.  174.  S.C.  6  Mod.  185.  S.C« 

adjfldged..  ■  ■  ■■  11  Mod.  55.  pi.  31.    ThflQujMB  v.  Bafs,  S.  C. 

5*  Indi£lment  againft  the  defendant  at  the  feflions  for  the  coun- 
ty of  Devon,  for  mat  he  being  an  evil  man,  &c.  and  confpiring 
to  aggrieve  one  Laud,  pretended  he  bad  broke  his  arm,  and  accord^ 
ingly  counterfeited  the  fame;  and  upon  that  pretence  refufed  to  feek  hit 
Jiving  by  any  labour,  and  exhibited  a  cotnplaint  againfi  him  to  the  juf 
ticis  of  the  peace,  &c.  and  it  was  quafhed  upon  motion,  as  a  matter 
not  indi£table.  2  Show.  456.  pi.  421.  Mich,  i  Jac.  2.  B.  R. 
Tlic  King  v.  Salter. 

6.  A  confpiracy  that  none  \pf  theni\  Jhould  buy  coffee  ofB.  was  faid 
Aig.  not  to  be  indidable  if  nothing  more  be  done  \  but  HoltCh. 
J.  denied  it.    6  Mod.  99.  Hill.  2  Ann.  B.  R. 

7.  And  fo  it  was  faid  Arg.  that  a  confederacy  to  way-lay  a  man 
and  tall  him  or  rob  him,  would  not  bear  an  indi£lment  -,  but  Holt 
Cfa.  J.  denied  it.    6  Mod.  99.  Hill.  2  Ann.  B.  R. 

8.  A 


4^25 1  ConfpiracjJ* 

8.  A  confederacy  falfely  to  charge  another  with  a  thing  thai 
is  a  crime  by  any  law  is  indi£table,  and  the  confederacy  is  the 
gift  of  the  iridiament.  Per  tot.  Cur.  6  Mod.  187.  Trin.  3  Ann. 
B.R. 

9.  Several  journey-men  taylors  were  indifled  for  a  confplracy 
among  themfelves  to  raife  their  wages.  The  court  held  that  this 
indidlment  need  not  conckide  contra  formamJiatuU^  though  by  ftat. 

7  Gep.  I.  cap.  13.  journey-men  taylors  are  prohibited  to  enter  in- 
to any  fuch  contraft  or  agreement,  becaufe  the  indiftment  was  for 

f  426  ]  a  confplracy^  which  //  an  offence  at  common  law  ;  it  is  true  the  InHiB* 
fiient  fet  forth  that  they  refufed  to  work  under  fuch  wages  as  they  Jf- 
tnanded;  but  though  this  might  be  more  than .  direficd  by  the 
ftatute,  yet  it  is  not  for  the  denial,  &c.  but  for  the  confpiracy 
that  they  were  indi£led,  which  in  irfelf  Is  illegal  whether  the  mat- 
ter be  lawful  or  not.     And  judgment  confirmed  per  tot.  Cur. 

8  Mod.  10.    Mich.    7  Geo.  i.     The  King  v.  the  Journey-men 
Taylors  of  Cambridge. 

Butifa/«i«/f       10.  Indi£lments  for  confpirncy  are  never  quafhcd.     Per  Cur. 
'  -"'^V-fT-  Mod.  321.  Mich.  II  Geo.  i.    The  King  v.  Edwards. 

nunt  M  plain  ^  o 

and  apparent,  ic  is  (^uafiicd  for  that  rcifon,  and  the  party  ihali  nat  be  put  to  the  trouble  to  plead  or 

4cmur.    ibid*  * 

I X.  A  confpiracy  to  let  lands  of  10 1,  per  ann.  value  to  apoorman^ 
in  ordir  to  get  him  a  fettlemetity  or  to  make  a  certificate  man  a  parifi 
officer y  or  a  confpiracy  to  fend  a  woman  big  of  a  hqflard  child  intoari' 
other  parijb  to  be  delivered  there ^  and  fo  to  charge  that  parifli  with 
the  child ;  certainly  thefe  are  crimes  indictable.  8  Mod.  32i« 
Mich.  II  Geo.   The  King  v.  Edwards  &  al*. 

1 2.  The  defendants  were  indidbed,  for  that  they  per  confpin- 
tionem  inter  cos  habitam,  gave  the  hufhand  money  to  marry  a  poor 
belplefs  woman^  who  was  an  inhabitant  in  the  parijb  of  B.  and  in- 
capable of  marriage,  on  purpofe  to  gain  afettlement  for  her  in  the 
pariih  of  A.  where  the  man  was  fettled  5  and  now  it  was  moved  to 
quaih  this  indi£tment,  becaufe  it  is  no  crime  to  marry  a  woman 
and  give  her  a  portion,  and  the  juftices  are  not  proper  judges  what 
woman  is  capable  of  a  hufband  ;  judgment  was  given  for  the  de- 
fendant, becaufe  it  was  not  averred  in  the  indiStmentp  that  the 
HDOfnan  was  lajl  legally  fettled  in  the  parijb  of  B.  but  only  that  flic 
was  an  inhabitant  there.  8  Mod.  320.  Mich.  11  Geo.  The 
King  V.  Edwards  &  al'. 

13.  Se/l!ons  have  jurifdiSlion  o{  conffiTZCie^'y  per  Cur.  8  Mod. 
321.  Mich.  1 1  Geo«  in  cafe  of  the  King  v.  Edwardsr 


(I)     Judgment.     Error; 

S.  p.  Br.     I.  tN  confpiracy  againjl  feveral^  one  appeared  and  pleaded  notgwltjf 

Verdia,  pi.        1   ^^^  W2&  found  guilty  with  another  who  did  not  appear ^  and  the 

%^^m  J.  73. P^^^^\ff  ^^c^^^^^d  by  judgment,  and  he  brought  error  becaufe  hews 

condemned  and  none  of  the  others^  and  one  only  cannot conjpire,  and  vet 

the  judgment  was  affirmed  ^  for  it  is  found  that  he  and  anotner 

cosfpircdi 


confpired,  therefore  it  (hall  bind  the  defendant,  but  it  (hall  not 
bind  the  other  who  did  not  appear  and  plead,  but  it  is  fufficient 
againft  the  defendant;  quod  nota.  Br.  ConfpiAcy,  pi.  21.  cites 
24  E.  3.  34.  . 

2.  Two  men  were  attainted , of  con/piracy  hj  verdiif^  by  which  it  S.  P.  Br. 
was  awarded  that  they  loft  their  free  /</w,  to  the  intent  that  they  C^°0>J"cy» 
Jbould  not  afterwards  be  put  in  juries^  nor  in  ajftfe^  nor  otherwife  in  ^6  Aff/i"' 
tejlimony  of  the  truths  and  if  they  have  to  do  in  the  king's  court, 
that  they  fliould  make  their  attorney,  and  that  their  landsy  goods^ 
and  chaflles  Jbould  be  feifed  into  the  hands  of  the  king,  and  wafted 
if   they  could  not  have  better   grace,    and   their   trees  grubbed 
up,  and  their  bodies  to  prifon.     Br.  Confpiracy,  pi.  28.  cites  27 

^^^  59-  .      .  *C427] 

3.  An  abbot,  and  A.  his  monk,    bring  a  writ  of  confpiracy  One  may  be 

againjl  B.  C.  and  D.  and  the  writ  fays,  that  B.  falfely  and  ma^  ["j[f  f^  °^  * 
Ucioujly   confpiravit  cum  C.  and  D.   £5^  confpiratione  prae-antea  at^tb!^frit  of 
habita  procured  the  fcdd  A,  to  be  appealed  of  a  robbery,  for  which  '^'*««f,an<l 
the  faid  A.  was  taken  and  committed  to  ♦  Newgate,  and  indicled,  ^^^^^^ 
and  thcteof  acquitted.     B.  pleads  not  guilty,  and  is  found  guilty,  laiMMsjJjg, 
and  judgment  is  given  that  the  abbot  (hall  recover  damages,   al-  "•«'•  »4  e. 
though  none  of  the  other  defendants  were  afterwards  attainted  of  this  |*  £**  ^^* 
confpiracy,  nor  any  procefs,  afterjudgment  had  againft  C.  or  D.  But  at  Ihlt^* 
judgment  was  affirmed  in  B.  R.  The  reafon  is,  the  procurement  /"''  ^f  '.^* 
was  only  laid  in  B.  and  after  iflue  and  judgment  B.  was  fevered  jj^fi^l^f^ 
from  the  others,  viz.  C.  and  D.  and  the  fuit  was  determined  aa  a  capiatanr^i 
to  B.     The  abbot  h^id  judgment  only  to  recover  his  damages  andcojls,  *7  Affi  59. 
r-.i»-  A^c^^A^^*>   :•«   frl,;*,  ^^C^  V-^A   «y,#  *A- -.;;/^ ;-.-...   :..j a     judgment 

a* 
in 

and  children  being  firft  caft  out  of  them,  his  trees  cut  down,  his  JjS."  5.*"*** 
meadows  plowed  up,  and  his  lands,  goods,  chattels,  and  writings  Judgnear^ 
feifed  into   the   king's   hands-     Jenk.  31.  pi.  62.  cites  27  Afll  **^ 
43  E.  3.  4H.  5.    Stam.  115.  iI^/cD^^ 

the  new 
notes  there  (i).  t  *  ^°^«  3*4»  S.P.— 3  Inft.  145.  ctp.  66.   S.  P. 


• 

.-.-  ^^.w — y,  ... , r--r  -  ^-  w r i  •  Jrconfpimcy  at  the  fuit 

0f  cfac  king,  witfaoat  any  itAridioo,  to  fuch  at  codangered  the  life  of  the  party  j  but  he  does  not  fioi 
ChSa  point  any  where  fetded. 

4*  In  confpiracy  upon  an  indictment  of  trefpafs  the  dffeni*  S.  R  Br* 
ant  faid  that  thev  were  impannelled  before  jujiices  of  the  peace  in  JV.  Confpi«acy, 
ortd  that  which  they  did  was  upon  their  oath  $  judgment  fi  a£tio,  and  3  Ai&  n* 
the  plaintiff  replied  that  no  fuch  record,  and  writ  awarded  to  the 
jufUces  of  peace  to  certfy  it,  and  at  the  day  the  parties  appeared, 
and  the  jujiices  did  not  returj^  the  writ,  and  they  had  day  over, 
and  then  tne  defendant  made  default,  and  the  plaintiiFhad  writ 
of  inquiry  of  damages  which  returned  40 1,  and  there  it  was 
agreed,  that  confpiracy  lies  well  upon  indiBment  of  trefpafs  as  offe» 
knyi  and  becaufe  the  damages  were  too  high,  the  plaintiff  re- 
IX  kafed 
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leafea  20 1*  and  had  judgment  of  the  reft ;   for  the  coart  fda, 

if  he  would  not  releafe  part^  they  would  abridge.    Br.  Confpi* 

racy,  pl»  ii*  cites  7  H.  4.  31. 

For  more  of  Confpiracy  in  general,  fee  SlttiOtlSi  OH  t|£  CaCf^ 

(P'c) (Q:.c) (R- c),  3n5f(tment(E),  anformetion,  and 

other  proper  titles. 


*  Decenni* 

fiek  it  the 

Jtmevitbd 

anddiffeicd 
little  ia  the 
csecutioii  of 
that  office, 
coDceming 
keeping  the 
peace,  yet 
Halefiudyhe 
wat  fiotthe 


♦ 


Con0dble^ 


(A)     His  Antiquity.     And  how  confiderec}* 

I.  /  I  ^  H  E  conjlahk  is  the  keeper  of  the  peace ^  that  is  to  fay,  the 
J_     high-^^nflable  for  the  hundred^  and  the  petty-^onftabk  in  the 
ftmeoffioff.  toivm*  Kitch.  of  Courts,  97.  cites  i2  H^  7.  fol.  38. 

Vent.  170.  ' 

per  Cur.  Mich.  23  Car.  %%  6.  R.  10  cafe  oi  WaUroo  v.  Rafcarrit*— In  fome  places  they  hare  tidiiof- 
mea  f  and  do  cooftableB.  Per  Hale  Ch.  J.  and  Lambard,  14.  being  cited,  that  die  conftaUe  and  tith- 
ingman  are  all  one.  Hale  faid  that  ib  it  ia  in  fome  places  \  that  prspofitvs  is  theproprr  vrard  for  a  con* 
ikable,  and  decennarias  for  a  titbingman.  Mod.  78.  pU  38.  Mich,  six  Car.  s.  B*R.  in  S.C— — 
ffigb-im^M*  was  an  officer  at  common  law  before  the  (latute  of  Winton  as  well  as  a  petit-conftabfe,  and 
they  aie  officers  to  the  joftices  of  peace ;  per  Car.  i  Salic.  175.  in  the  cafe  of  the  Q«jeen  ▼•  Wyatt.— 
%  Ld«  Rayn.  11929  >i93*  Trin.  4  Ann*  in  cafe  of  the  Quttn  ▼.  Wyatt,  PowellJ.  lays,  that  my 
Ld.  Coke,  4  Ins.  267.  fays,  that  a  conftable  of  a  handred  was  not  an  officer  at  common  law,  but 
created  by  the  ftatnte  of  Winchefter ;  but  Powell  J.  held,  that  he  was  an  officer  at  common  law,  and 
the  flatttte  of  Winchefler  only  enlarged  his  authority  in  fome  particulars ;  and  fo  it  was  held  by  my 
Ld.  Ch.  J.  Hale,  in  the  cafe  of  tkx  Kiko  t.  King,  and  the  caie  of  the  King  v.  Samois, 
Hill.  16  &  17  Jac.  cited  for  it;  and  the  new  authority  which  was  given  them  by  the  ilatute  of  Win- 
chefter  was  what  occafioned  the  miftake  $  and  fo  they  are  officen  of  the  peace,  and  officers  to  the 
jofticet  of  peace,  where  no  particular  officer  is  named. 

t  C  428  ] 

2.  At  common  law,  before  the  making  of  the  ftatutes,  by  which 

jttftices  of  tlie  peace  were  ordained  to  keep  the  peace,  the  Ch.  J^ 

rf  England  was  appointed  by  the  king,  and  he  had  authority,  and 

was  ordained  to  determine  matters  touching  the  crown,  and  for 

confervation  of  the  peace  throughout  the  realm^  and  he  diereby  is 

the  Ch.  J.  of  peace.    Alfo  by  the  common  law,  before  there  was 

any  juftice  of  the  peace,  conjiahles  of  every  tovfn  were  keepers  of 

the  peace  within  their  towns.     Kitch.  ot  Courts,  96. 

s.  c.  cited        3.  An  high^conflaUe  is  not  fuch  an  officer  or  conferrator  of  the 

t'  '*^^'*'  P^*^*  whereof  the  common  law  takes  any  notice ;    for  he  is  not 

Raym.R*ep.  mentioned  in  any  book;   per  Anderfon.    Cro.  E.  375.   pi- 25. 

1195.  and    Hill.  37  Eliz.  in  cafe  of  Sharrock  v;  Hannamer. 

lays,  that 

this  point  has  been  contradicted  in  my  Ld.  Hale*s  time,  Mich.  15  Car.  2.  and  fays,  that  it  his  been 
held,  that  a  hlgh-con(Uble  was  an  officer  at  common  law,  and  had  power  to  do  ail  things  which  a  petty- 
conllable  can  do.  ■  3  Keb.  231.  in  pi.  47*  Mi€h«  25  Car.  S.P.  by  Hale  Ch.  j^wmm^^z  Hawk. 
PI.  C.  33.  cap.  $•  USn  S.P.        ' 

13  4*^&^ 
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41  Htgh-conftahles  were  not  ab  origine,  biit  came  in  nvtth  jufiices  3Kcb.  231 
tftJjc peaces  pcrTwifdcnJ,     Mod.  13.  pi.  26.  Mich.  21  Car.  a.  ?l'.t^' 

^»-  -K-*  Car.  2. 

.  B.  R.  inthe 

Ufe  of  THK  King  v.  King,  TTale  Ch.  J.  faid,  Uiat  contrary  to  4  Inft.  it  bath  been  held^  that  a 
liif  h-coniUUc  was  an  otHcer  at  tommon  UW. 

5.  As  to  the  antiquity  of  the  office  of  a  conftablci  it  feems  to  be 
the  better  opinion^  that  both  condables  of  hundreds,  wliich  are 
ccmmonly  called  high^ouJlahUsy  and  alfo  cdndablcs  of  tithings, 
which  are  at  this  day  commonly  called  petit^conjlahles^  or  tithing^ 
tnen^  and  'were  anciently  called  chief  pledges,  'were  hy  the  common 
iawy  and  not  firfi  ordained  by  the  Jiatute  of  Winchejler^  cap.  6.  as  it 
is  holden  by  fonic  that  they  were ;  for  that  flatate  does  not  fay 
there  fliall  be  fuch  officers  conftituted,  but  clearly  feems  to  fup- 
pofe  that  there  were  fuch  before  the  makhig  of  it.  a  Uawk« 
Fl.  C.  6i.  cap.  10.  f.  33: 


(B)     By  whom  made^  and  removed. 

I.  '^  O  T  E,  that  '^Jheriffj  conJlaUe^  and  headb&nmghj  were  con- 
'*'^   fervjatdrs  of  the  peace  at  common  law,  and  yet  arc  con- 
fcrvators  of  the  peacet     Br.  Peacci  pi.  13.  cites  12  H.  7.  17. 
per  Fineux  Ch.  J. 

2.  A  'writ  of 'reJUtution  docs  hot  He  to  rcftofc  a  conftable,  but    [  429  } 
an  order  by  the  rule  of  court  was  made  for  the  rcftoring,  filac-  But  rr  ;ocd 
ing,  and  fettling  him  in  his  place  again,  he  being  chofj  by  the  ^'hyrpwr- 
vill,  and  Approved  by  the  lord,  and  fworn  \   in  which  cafe  tlic  choice  of  *- 
jujiices  of  peace  had  no  power )    per  Williams  J*  to  which  the  hin»  may 
-whole  court  agreed.     Bultt;  174.  Trin.  9  Jac;    the  Conftablc  of  *fft"',/j^/ 
Stepney's  cafe.  iemoVe"himj 

per  tot.  Car. 
agreed.  Ibid.— &  Hawk;  PI.  C.  63.  cap.  10.  f.  3S.  fays,  it  feems  clear,  that  the  /heriff  or  fteward 
having  power  to  place  a  conflaUe  in  his  office,  hav^by  confc^ucnce  a  power  to  remove  him. 

3.  Conftable  clefted  at  the  Icet  was  difcharged  at  the  fejfions^ 
becaufe  he  nvas  a  mnjler  of  arts,  &c.  He  was  not  fworn,  but 
they  cleft  and  fwear  another.  The  Kin^s  Bench  may,  upon  com* 
plaint,  grant  a  writ  to  difcharge  the  laft,  and  fwear  the  other ; 
for  the  cledibn  of  a  conftable  belongs  properly  to  the  leet,  unlefs 
a  reafonable  caufe  be  to  the  contrary.  See  Courts  (I.  a),  pi.  i. 
and  the  notes  there.  And  (U*  a),  pi.  5.  10  Car.  B.  R.  Her* 
foil's  cafe. 

4.  13  Cff  14  Car.  2.  cap.  12.  /  I5«  If  confiahles^  headhoroughs^ 
or  titbingmen  die^  or  go  out  of  a  parifh^  t'wojuficis  of  peace  may  fwear 
new  oneSf  till  the  lord  of  the  manor  hold  a  court-Ieet,  or  till  tie  next 
quarter  fejfions^  who  (ball  approve  of  them^  or  appoint  others  :  and  if  * 
any  officers  continue  above  a  fear,  the  jufticcs  of  peace,'  at  their 
quarter-fei&ons,  may  difcharge  them^  and  put  in  others y  till  the  lord 

rfthe  manor  hold  a  court. 

Vol.  V.  I  i  5.  Jofan&a 


4«9  Cdnfifti)It# 

5^  JohnfoA  prayed  certiorari  to  remove  an  order  offejfions  U  ri^ 
move  a  gentleman  chofen  con/table  in  the  leet  by  J^keh^  which  the 
court  granted ;  but  whether  the  jutlices  may  or  not,  they  will 
;  here  remove  fuch  perfon  being  unfitting^  as  in  Alderman  Abote's 

CASE.  And  if  the  new  one  be  not  duly  chofenj  the  old  one  muft 
fenre.  Keb.  439.  pi.  27.  HilL  14  &  15  Car.  2.  B.  R.  The 
King  V.  Wright. 

6.  The  book  of  ViUarum  In  the  Exchequer  fets  out  all  the^iils, 
and  there  cannot  be  a  conftablewick  created  at  this  day ;  per 
Moreton.    Mod.  13.  pi.  36.  Mich.   21  Car.  2.  B.  R.     Anon. 

7.  On  a  motion  to  quafli  an  order  of  the  juftices  for  one  to 
fcrre  as  conftable  of  H.  Moreton  J.  faid,  if  a  Uet  negleSs  to 
choofe  a  conjlable^  upon  complaint  to  the  jufiices  of  peace ^  l^^Jball 
h  the  JiatuU  appoint  a  conftable.  And  Twifden  J.  faid,  that  in 
this  cafe  there  are  affidavits  that  there  never  nvas  any  conftable  there  s 
and  'he  cannot  tell  whether  or  no  the  juftices  of  peace  can 
ere^  a  conftablewick  where  never  any  was  before ;  if  he  will  not 
be  fworUi  let  them  indi£l  him  for  not  executing  the  office,  and 
let  him  traverfe  that  there  never  was  any  fuch  office  there.  Keel- 
ing bid  him  go  and  be  fwom,  or  if  the  juftices  of  peace  commit 
you,  bring  your  a£lion  of  falfe  imprifonment.  Mod.  13*  pi*  3<^* 
Mich.  21  Car.  2.  B.  R.    Anon. 

8.  If  there  he  a  court4eH  that  has  the  choice  of  a  petty  conflaUe^ 
the  juftices  of  peace  cannot  choofe  there ;  and  if  it  be  in  the 
hundred,  Twifden  J.  faid,  he  doubted  whether  the  juftices  of 
peace  can  make  more  conjiahles  than  were  before.     Mod.  13.   in 

^  pi.  36.  Mich.  21  Car.  2.  B.  R.    Anon. 

[43?  J  9.  Information  againft  K.  for  refuftng  to  taie  the  oath  of  a  con- 
foTtJ^Km'  ftable  of  the  hundred  being  chofen  in  the  leet.  The  defendant 
wu  brought  pleads  that  W*  is  an  ancient  borotigh^  and  that  they  have  a  Uet 
/***"?!&*"*  /A^^,  and  tifed  to  choofe  their  own  officers^  &c.  within  the' horough. 
^^oSLQitof  The  queftion  was,  whether  the  living  within  the  jurifdi£tion  of  an 
o»nihib)e  of  inferior  leet  fhould  exempt  a  man  from  being  chofe  high  conftable  in 
ST'^thi^"  /if  leet  of  the  hundred  J"  Hale  Ch.  J.  faid,  the  cafe  will  be  very 
which  wai  different  if  this  be  really  a'  borough,  and  if  it  be  an  upland  town  s 
an  aocient  for  formerly  in  England  every  hundred  ufed  to  fend  their  jury, 
had*a^icet**  and  evcry  borough  ufed  to  fend  4  men  of  their  own,  and  con- 
▼ia.Vin-  Aablcs  wcrc  before  the  ftatute,  but  that  gives  them  view  of* 
caunton,aiid  armour ;  and  he  faid  that  the  fuperior  leet  fhall  not  meddle  in 
^UnUi^nr  ^^^  inferior  of  matters  inquirable  there,  unlefs'it  be  in  cafe  of 
mnthiw,  and  omiffion ;  but  he  faid,  a  conftable  of  an  hundred  was  an  artt* 
refiant  in  the  cle  that  the  inferior  court  could  not  meddle  in,  becaufe  it  is  an 
r^i^!^elpht  ^^  ***  extends  beyond  their  jurifdidion  •,  and  fo  judgment  was 
not  to  do  the  againft  the  defendant  nifi.  Freem.  Rep.  348^  349.  ph  433. 
f^ifcnu  ^^^^  ^^'^'    Keene's  cafe.' 

hundred^  but  judgment  was  given  againft  him ;  and  it  was  faid  that  if  there  were  a  fpecial  coftom  to  be 
difchargedy  it  Aight  be  good.  3  Keb.  297.  130,  231.  Trin.  Oc  Mich,  is  Car.  a.  B.  R.  The  Ki^ff 
T«  King. 

A  fpecial  TerdiA  found,  that  within  the  manor  of  the  hundred  of  Famham  there  are  ftveral  other 
Sianort  belonging  to  divers  lordt,  th«  inhabitanti  wher^f  ufed  to  be  eleOed  for  the  faid  hundred  \ 
they  find  alfo,  that  there  it  the  rndfttr  of  the  tvwn  of  famham  toithmihe  manor  of  theJM  hmnJredf 
in  which  theic  is  a  court-lee^  and  that  the  defendant  is  an  inhahitant  tvfthin  thtfiiid  tvmn  ofFtrntMrn^ 
6f  noft  alibi  j  and  that  no  inhabhant  of  tbt  town  of  Famham  tver  Jervtd  as  hjgh-conftabley«r  tht  imw 

drod  of  FarohiDi*    Xbe  ^utiiioa  aiiliog  upon  the  fpecial  mdia  wia,  whether  tbt  dtfmduiu  f^'H  '^ 

Ofortiutsr 


•  pariUulur  leetf  it  ixeufed  from  ferwng  as  bigh-conftable  ef  tie  hukdred  t  Afid  on  debate  the  court 
hekl,  th»t  he  is  not  excufed.  11  Mod.  215:  pi.  3.  Pafch.  8  Ann.  B.R.  TheQuecn  v.Jeanings«<— ^ 
t  Salk.  383.  pi.  33*  The  (^een  v.  Jeoiiiiigsj  it  a  dilfeient  cale. 


10.  5.  nvas  prefented  cptifiaftU  by  the  homage  of  a  lect  in  Eflcx,  Thooghbc- 
thc  fieward  refufed  to  fwear  him,  and  nominated  and /ware  in  his  ^"  car.L 
/A»v  one  R*     The  juftices  of  peace  at  the  <\M^ntx  fej^ons^  upon  an  the  jumcet 
txaminatisn  into  this  matter,  ordered  that  S,  Jhou/d/erve  tie  ofice^  ^^  P"<* 
mndfnvtar  him  a<5cordingly  $    this  order  was  removed  by  a  ccrtio-  mike  eon- 
rari,  and  exception  was  taken  to  it,  that  the  juftices  had  inter-  riabics,  yet 
meddled  in  a  matter  of  which  they  had  no  conufance;    for  .the  they  could 
appointment  and  fwearing  of  a  conftable  did  properly  belong  to  i^^/olt"* 
the  lord  of  the  leet.    Per  Cun  the  eIe£lion  of  a  conftable  pro*  Cb.  j.   \% 
perly  belongs  to  the  homage,  and  though  the  juftices  pf  the  J?.^*  **• 
peace  have  not  originally  the  making  of  a  conftable,  yet  this  is  a  ia'cafe  of 
matter  of  the  peace  wthin  their  general  jurifdiBion^   and  they  have  Fletcher  Tt 
power  to  examine  this  matter  at  the  fcflions,  and  as  to  the  fwear-  ^V*«^ 
ing  of  a  conftable,  any  fingle  juftice  of  the  peace  may  do  it  \  and 

the  order  was  confirmed*     2  Jones,  212*  Trin.  34  Can  2.  B.  R. 
The  King  v.  Stephens* 

1 1.  Seilions  may  chuf^^  a  conftable,  and  the  order  here  appoint*  If  there  it 
ing  him  to  take  the  oaths  is  an  eleilion  of  him,  &c.     Per  tot.  Cur.  ^?J'^  *'*^ 
he  may  be  a  perfon  not  living  within  any  lect.      And  per  Hoi*  ^^p^e 
loway  J.  they  might  have  compelled  him  to  take  the  oaths  by  tbtfitriff^t 
increalinfir  his  fine.    Cumb.  20*  Trin*  2  Jac.  B.  R.    Anon.  ^'^^^\  ^^ 

^  "  canjuiticet 

of  peace  make  a  conftable  who  it  an  9§ictt  at  tommen  lavt^  and  fbvf  wly  byjtatutit  only  there  may  have 
l»cen  fuch  an  ufai^c  from  the  oegle^  of  thofe  to  whom  it  properly  belonged  \  perhapt  there  may  hav* 
Ven  fume  old  ftatute  for  it^  which  it  loft.  Per  Holt.  i%  Mod.  x8o*  Hill.  9  W.  3.  The  King  T« 
Hcwfon. 

12.  Thcjtivard  of  the  het  ufually  certifies  under  his  hand  what  But  «/><»> 
perfon  is  chofe,  which  certificate  is  carried  to  a  juftice  of  peace,  *^i^''«"««* 

j'ri.  r  r       ^^      '   O'       r    j     i.'  ^   ^  the  fteward 

^nd  if  the  party  refute,    the  ju/ttce  fends  his  warrant  to  com«*  ha*  no  au- 
pel  him,  but  fl^eward  mayi  during  the  court,  fwear  the  conftable  thoiity.  \% 
as  well  as  a  juftice  of  peace  after.     5  Mod.  128.  Mich.  7  W,  3.  ^c.*Jfl 
in  cafe  of  Fletcher  v.  Ingram.  U.  Raym. 

Rcp.  ^o. 
S.  C.  k.  S.  P.  Comb.  351.  S.  C.  &  $.P.  (tr  Holt  Ch.  J«t 

13.  At  common  law  all  conftables  were  chofen  at  the  leet,  is  Mod.    ** 
and  where  there  is  no  leet^  at  the  tourn^  but  •  whether  by  the  ^^^f  *  ?* 
fteward  or  the  homage  has  been  a  great  queftion ;  but  without  J!!!skiaal 
queftion  a  corporation  of  common  right  cannot  chufe  a  conftable  \  669.  pi.  6» 
by  cufiom  they  may,  but  then  they  muft  prefcribe  for  it.    Per  l*  ^*  ^^ 
Hoh.    2  Salk.  502.  pL  2.  Mich.   8  W.  3.    B.  R,    The  King  ed  .ccorT* 
V,  Barpard.  io8iy>  <«d 

tdjomatur. 
Ld.  Raym.  Rep.  70.  S.  C.  H  S.  P.  per  Car.    *n    Where  there  it  noket*  f  he  muft  be 
«hole  at  the  toum,  yet  hit  fmotr  would  be  r^rakud  re  f^  tartkuUr  hundreds     Per  Holt  Ch.  J*  IS 
Mod.  St  5.  Pafch.  S  Ann.  B.  R.  in  cafe  of  the  Queen  ▼.  Jenniofs. 
•  8.  P.  ^  Holt  Cb.  J.  12  Mod.  88.  Hill.  7  W.  3.  in  ale  of  FleCchcr  t.  In|rui. 

ti:430 

14.  The  'Village  ofC*  having  no  confiqbU,  the  juftices  by  order  '«  ^o^* 
%i  fiffons  appmnted  ^m  to  ferve  there  •,  and  pe^HoitCb.J.  the  J^^^^^. 

I  i  2  jttfticci        ^   *** 


The  Rinf  juftices  have  all  along  exercifed  this  power,  and  the  cdnit  wjl! 

S  C.*1«olt  Intend  they  have  a  fufficicnt  authority  for  it;   but  the   13  &  14 

Cb.  J.  faid  Car.  2.  cap.  1 2.  gives  them  authority  to  do  it  only  in  particular 

hit  opinion  cafcs.      I  Salk.  175,  176.   pi.  2.   Trin,    II  W.  3.   B.  R*    The 

Tjuftl  Village  of  Chorley's  cafe. 

af  peace  could  not  create  a  conftaUe  where  none  wai  befine,  tlioogh  he  had  heard  it  (aid  in  Ld.  Ch.  J* 
Ketling*t  time,  that  if  a  town  be  newiy  bttik»  and  they  want  a  conftable,  that  tba  jufticea  of  peace  inar; 
aoH  it  being  in  thia  cafe  cooteAed  whether  there  waa  a  conftahle  before,  it  was  ordered  to  be 
tried. 

S.P.  of  the  I  J.  High  conftablcs  are  rcmovcablc  as  well  as  petty  confta- 
^b!!^i^  blcs,  and  the  ju/lices  of  peace  at  feflions  are  the  bcft  judges  of  that 
brhighcon'  matter;  per  Cur.  i  Salk.  150.  pi.  19.  Pafch.  4  Aniu  B.  R.  in 
ftabie,  thit    cafe  of  the  Queen  v.  White. 

ircchofenby  ^ 

them,  if  tlieie  be  good  caofe  of  removal.  Bnlft.  174.  Trin.  9  Jac.  in  theCooftabk  of  Stepney*! 
lUfe.  -i— —  Bot  if  it  he  in  a  manor,  and  the  conftable  ii  chofen  and  fwora  in  the  court-leet,  the  joilic^ 
of  peace  hive  no  power  or  authority  to  difcliatge  him.    Ibid. 

16.  The  mayor  of  A.  fet  up  a  cufiom  that  the  court-Jeet  thnr 
aught  to  make  a  lift  every  year  of  5  perforu  to  be  prefented  to  the  mayor ^ 
and  that  he  ought  to  chttfe  one  out  of  them  fir  conftable^  and  that  the 
juryfbould  chufe  the  other  out  of  the  remaining  i^  \  now  this  year  the 
jury  had  made  no  lift^  but  the  pariftiioners  chofe  the  canftables  them- 
'  felves.     Upon  the  mayor's  applying  to  the  fejftons^  they  made  an 
order  of  dif charge  of  one  of  the  conftablcs,  and  that  the  mayof^s  cw 
JlabUj  whom  he  nominated  in  default  of  the  jurfs  giving  him  a  ftft^ 
Jhould  be  confirmed.    The  court  now  quaflied  this  order ;    for  they 
faid  the  only  ftatute  that  gives  the  juflices  power  at  all  in  relation 
to  conftableS)  is  the  ftatute  of  13  ^i*  14  Car.  2.  cap.  i2.  [f.j  15. 
and  that  a£i  only  gives  juftices  power  to  put  in  conftables  in  default 
of  the  court-leet ;   but  does  not  impower  them  to  difcharge  con- 
ftables already  put  in.      Accordingly  the   order  was  quafbed. 
Barnard.  Rep.    in  B.  R.  51.   Pafch.    i  Geo.  2*    The  Kii^v. 
Burden  and  Wakeford. 


(C)     Puniflied  for  refufing  the  Office ;    and  \9I10 

may  be  chofen  Ck)nftable. 

I.   A   Mafter  of  arts  maybe  elefted  c6nft;iblc,  and  this  is  no 
-"^  caufe  to  difcharge  him    See  Court  (I.  a),  pi.  i.     Herfdn's 

cafe, 
thli  II  to         2.  An  attorney  fliall  have  a  writ  of  privilege  for  all  offices  that 
byre^n^of  ^^9"^^^  his  pcrfonal  attendance,  as  conftable,   &c.     Agrted  per 
thar  attend,  tot,  Cur.    Mar.  30*  pi.  6^.  Trin*  15  Car.     Anon. 

ance  in  tht 

public  courts.     Mod.  12.   in  pi.  59.  a  Hawk.  PLC.  63.  cap;  lo.    f.  39,    S.  P.    and  faj% 

that  they  ihail  have  thit  privilege  even  when  they  are  ebojen  by  s  partktjar  cufim^  im  r4f*a  rf  ft*^ 
^Mta  ar  ctkerwifei  for  that  no  foch  caftom  Aall  be  Intended  more  ancient  than  die  uugea  of  thole 
courts,  and  dierefore  ihall  give  way  to  them ;  and  that  upon  the  like  rtafons  he  finds  it  taken  for  grant- 
ed ^batpraSifing  hanifitn  at  lew  hart  the  iat&e'pmiiefe,  but  ha  Jowwi  not  of  any  ttlbbtioa  to  thla 
p9ip«ltt 

• 

3.  If 


ConGable.  43^ 

•3.  If  a  man  be  chofen  a  headborough  at-  a  ket,  he  may  be  /-«-  .^•.^*  '^^ 
fiBed  for  not  taking  his  oathf  but  then  he  ought  to  be  ivarned  to  IjJ'JqJJI'i],'^ 
go  before  a  juftice  of  peace  to  take  his  oath,  &c.  And  upon  a  mo-  bccaufeit 
tlon  a  writ  was  granted,  directed  to  one  Prig,  who  was  chofen  ^^^  ^^  "P- 
an  headborough,  commanding  him  to  go  before  fome  juftice  to  5J!J^chofca. 
take  his  oath,  &c.  Allen,  78,  79.  Trin,  24  Car.  B.  R.  Prig's  ibid. 
cafe. 

4.  Cujtom  that  every  watchman  of  the  Cf[/Iom^houfe  ihould  be  Keb.  933. 
free  from  ferving  was  difallowed ;  becaufe  there  being  feveral  jj^  j?j  l^* 
watchmen  in  that  pariih  there  might  be  a  failure  of  perfons  to  ihew  that 
perform  the  office,  and  fo  a  judgment  was  affirmed.     Sid.  272.  watchmaa 
pi.  28.  Trin.  17  Car.  2.  B.  R.    The  King  v.  Clark,  dcnt'offic^, 

nor  aver  that  there  arc  fufficient  bcHdes  to  fervr,  and  therefore  judgment  for  the  king.  ft  Hawk* 

Pl«  C.  6l«  cap.  lo.  f.  41.  r.iys,  t  fccms  that  even  a  cui^om  cannot  exempt  fitting  perfons  from  fenr* 
ing  the  <  fiice  of  a  conftabh^ where  there  are  not  fufficient  bcfidct  them  to  execute  it ;  but  fays,  that 
this  point  feemt  not  to  be  fettled,  as  appears  by  the  various  opinions  in  the  (Moks  coacexi|ing  this  maC« 
tf£i  which  are  very  differently  reported. 

5.  A  cujlom  in  a  viil  is  good,  where  there  are  feveral  houfes^ 
that  every  onefball  he  confahle  in  turn  ;  for  though  it  (hall  happen 
to  the  turn  of  a  widow,  (lie  may  hire  one  to  ferve,  and  then  he 
who  fo  ferves  is  fworn,  and  he  is  the  conftable  and  not  a  deputy } 
agreed,     i  Syd.  355.  Hill.  19  &'2o  Car.. 2.  in  Vane's  cafe. 

6.  A  pra5tifing  phyjician  in  London  was  chofen  conftable  in  a  «Keb.  578^ 
parifli,  and  on  a  motion  for  a  writ  of  privilege  it  was  denied,  E**p°** 
and  a  difference  made  between  an  attorney  or  harrijler  at  law  and  ^ourt  oider- 
a  phyiician ;   that  the  privilege  of  the  former  is,  becaufe  of  their  cd  to  d>ew 
attendance  in  public  courts  and  not  on  account  of  any  private  ""^  ^'{y 
bufinefs  in  their  chambers ;    but  a  phyfician  is  a  private  calling,  j^^  ^  „. 
and  therefore  they  would  not  introduce  new  precedents*   Mod.  22.  empted,  but 
pi.  59.  Mich.   21  Car.  2.  B.  R.    Dr.  Pordagc's  cafe.  hir^ot?** 

^— Sld.  431.  pi.  19.  the  King  V.  Pordich,  S.  C.  it  was  ruled,  that  he  ihoald  be  difcharged  of  the 
office,  Difi,  kz.  ft  Hawlc.  f'l.  C.  63.  oap.  lo.  f.  41.  fays  he  has  no  remedy  for  tois  difcliarge; 

for  there  are  no  precedents  of  this  kind,  and  his  calling  is  private  \  but  fays  he  thinks,  that  if  there  are 
fufficient  perfons  befidcs  in  the  place  to  execute  the  office,  and  no  fpccial  cuftom  concerning  it,  be  %sajf 
perhaps  be  relieved  in  B.  R; 

7.  The  privilege  of  exemption  from  being  fworn  conftable 
extends  to  a  parliament  man*s  fervant :  agreed  and  admitted 
by  Twifden  J.  but  he  faid  he  did  not  think  it  extended  to  hi^ 
tenant.     Mod.  13.  pi.  36.  Mich.  21  Car.  2.  B.  R.  Anon. 

8.  A.  was  a£lually  conjlahle  of  the  hundred  of  B.  and  lived  at  ft  Jo.  45. 
W.  within  the  hundred  of  B.  in  EJfex^  and  being  chofen  colleEiorfor  «  "^*  *  ^'^*^» 
the  poor  in  Cornhill  in  London  where  he  firft  lived,  a  writ  of  privi-  ^^  j|f" 
lege  was  moved  for  and  granted.     3  Keb.  627.  pU  i6.   Pafch.  28  charged  till 
Car.  2.  B.  R.   The  King  v.  Rice.  J^^J^«  ^ 

ihould  eipire« 

9.  A  tenant  in  ancient  demefne  is  liable  to  the  office  of  conftable  \  iShow.  75. 
}xeldperCur.    Vent.  344.  Mich.  31  Car.  2.  B.  R.   Anon.  Trin.^ti 

Car.  2.  B.  R.  the  King  ▼.  Bettefworth,  feemt  to  be  S.  C.  and  judgment  pro  tege* 

|o.  Replevin ;  the  defendant  juftified  as  bailiff,  &c,  in  a  court-  Comb.  350. 
|cct|  by  a  cujlom  there  to  chufe  a  conjlahle  and  impoje  a  penalty  of  40  s.  j  Jdgid.-I— 1 

li  3  upon 
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•  «  .        • 

8kmn.63S.  upon  him  if  hi  refufed.     The  jury  elefied  the  plaintiff  under  the 

•jj^^JI^I penalty^    (Sf  inde  mtitiam  hdhuit^  but  did  not  execute  the  office, 

5 Mod*  127.  \irhich  being  prefented  at  the  next  courtf  &c.  the  defendant  dif- 
S.  c.  ad-  trained.  Per  Holt,  fines  and  amerciaments  being  by  common 
ILdf  RtymT  ^^g^^  "^^7  ^^  kvied  by  diilrefs,  but  this  is  a  aiftomary  penalty  eon- 
Rep.  69.  trary  to  common  right ;  for  it  is  taxed  *  before  retufal,  and  fo  not  to 
?•  ^**-  be  diftrained  for,  without  alleging  a  cuftom  for  fo  doing,  and  the 
j«  |ea.  notitiam  habuit  is  too  general  5  for  it  ought  to  have  heenjbenun  that 
he  was  fufnmoned  within  a  convenient  time  to  take  the  oath  before  % 

i'uftice  of  peace  as  ufually  done  j  and,  per  Rookby,  the  defendant 
las  failed  in  not  alleging  a  cuftom  for  the  diftrefs ;  judicium  pro 
quer.  12  Mod.  87.  Hill.  7W.  3.  Fletcher  v.  Ingram, 
Soppofeof  II,  Steward  of  a  leet  may  impofe  zfine  upon  a  pcrfon  eleded 
^"J*^  by  the  homage  and  refuftng  to  be  fworn,  if  he  he  prefent  in 
lieward  ^ourt ;  but  if  not  pretent  the  fteward  cannot  fine  him,  but  he 
**ilA*»f  "^*y  ^  amercedj  which  muft  be  prefented  at  the  next  court 
conftabte,  ^"^  afiecred,  and  after  the  court  a  juilice  of  peace  may  give  him 
•lid  by  cof.  the  oath.  But  the  party  ought  to  hcfummonedf  and  time  and  place 
torn  the  ho-  appointed  under  a  penalty  when  and  where  he  (hall  come,  an4 
S*^/«  before  whomt  to  take  the  oath^  and  it  is  not  enough  to  fay  noti^t 
tkuttitBed  tiam  habuit  generallyi  per  Cur.  5  Mod.  130,  Mich,  7  W.  3, 
If  tbtho-     Fletcher  v.  Ingram. 

wuie  by  tuj"  ^ 

Umy  vihiri  tfemtmw  righ  hia  elf&'fn  htttngedf  thefltmardy  rtfufa  in  courtf  jet  the  flcward  may  im* 

poft  a  fine  opon  him  if  prefent  i  per  Holt  Ch.  J.     iz  Mod.  88.  S«  C— Comb.  350.  S.C.  ad* 

judged.' 1  Skina.  ^635,    S.  C.    adjudged.'  Ld.  Raym.  Rep.  69.    S.  C.  adjudged. 

a  Hiwk.  PI.  C.  64.  cap.  lo.f  •  46.  S.  P.    and  fays,  that  it  alfo  feemi  that  in  either  cafe*  he  may  b^ 

i^l^d*  ttthcr  in  the  fcffions  of  the  ^ce,  or  before  jofticca  of  ojrer  and  terminer* 

la.  The  lord  or Jleward  of  a  leetjnzj  reftife  a  confiable  for  good 
caufe,  and  ^tjufiices  of  peace  have  done  the  fames  Arg,  Ld.  Rayni. 
Rep.  138.  Hill.  8&9W.  3. 

13.  An  order  for  making  a  conftable  was  quaihed  abfente 
Holt,  for  that  it  did  not  appear  by  the  order  that  he  w^as  an 
inhabitant  of  the  liberty  though  of  the  parifh.  12  Mod,  256.  Mjcb« 
10  W.  3.   Anon,  " 

14.  The  late  conftable  is  noit  difcharged  till  the  new  iifwatn,  be* 
caufe  the  parifli  cannot  be  without  an  ofBcer..  X2  Klod.  1569 
Mich.   io'Wt3.   Anon. 

15.  No  man  that  keeps  a  fubltch  houfe  ought  to  be  a  coi^able| 
per  Holt  Ch.  J.     6  Mod.  42.  Mich.  2  Annac  B.  R.  Anon. 

^Hawk.PU  16.  The  furgeons  of  London  are  exempt  from  bearing  the  office 
c.  64.  cap.  Qf  conftable  by  ftat.  5  H.  6.  cap.  6.  and  the  z€t  likewife  extendi 
aysit^mt  ^  barberfurgeons  approved  and  admitted  according  to  the  ftatutc 
that  by  the  of  3  H.  8.  Cap.  1 1,  fo  that  they  exceed  not  the  number  of  twelr^ 
cjoityof      perfons. 

and  the  ancient  cuftom  of  the  realm,  all  liirge6nt  have  been  altowtd  the  like  prWi]ege.^-*A  foffeoa 
Waa  indided  for  refufmg  to  ferve  thie  office  of  conftable,  whereupon  a  no)i  profe^ui  waa  moved  for«  an4 
granted  nifi ;  and  the  rr porter  fays,  that  no  caufe  was  ^ewA»  as  fver  he  beard.  Cofflyns*s  Rqp»  31s. 
pi.  i6x.  Mich*  5  Ceo.  l.  B.  R.  the  King  ▼•  Popd. 

Thefcffioni  17,  Where  a  conftable  is  chofen  at  a  leet  and  refufes  td  aB^ 
^^iw'Tt  vl^ther  he  is  indi^able  atfejfwns^  or  amcrciable  only  at  the  leet* 
'^  iz  fcYcnti 
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fercral  cafes  were  cited  againft  the  power  of  the  feflions,  and  time  ^»^f  j»«t 
was  given  to  the  counfel  of  the  other  fide  to  anfwer  the  obje^lions.  ^  moS- 
Gibb.  192.  Hill.  4  Geo.  2*  B«  R.  The  King  v.  Lone.  (juod  curU 

conceffic. 
22  Mod.  iSo.  Hill.  9  W.  3*  ThQ  King  t.  Hewfoo, 

(D)     Favoured  or  puniflied. 

I.  /^  Was  indi£ted  for  that  a  burglary  wa*  committed  in  the  nighi 
'  h  P^fi^  unknown^  and  J.  S.  gave  notice  to  him  being 
conilable,  and  required  him  to  make  hue  and  cry^  and  he  refufed, 
but  becaufe  he  did  not  Jbew  the  place  of  notice  the  party  was 
difchargeJ.  Cro.  £•  654.  pi.  16.  Hill.  41  Eliz.  B.  R.  Crow- 
ther's  cafe. 

2.  Another  exception  was  taken  to  the  matter  of  the  indi6i-   [  434  J 
ment|  becaufc  it  has  been  adjudged,  that  an  hundred  fhall  not  be 
charged  with  a  robbery  committed  in  the  night,  for  they  be  not  bound 

to  give  attendance ;  no  more  ought  a  conftable  to  do  it  in  the 
night.  But  all  the  court  held  the  indidment  to  be  good  norwith- 
ftanding  ;  for  it  is  not  like  to  the  c^fe  of  an  hundred ;  becaufe  it 
is  the  conftaU^s  duty,  upon  notice  given  unto  him,  prefently  to  purfue. 
Cro.  £.  16,  17.  pi.  16.   Hill.  41  Eliz.    Crouther's  cafe. 

3.  Several  conilables  were  indi£ted  for  refujing  to  execute  the 
warrant  ofajuftice  of  peace  direBed  to  them  toapprehetid  one  for  t  con» 
tempt ^  and  the  indiftment  was  aUowed.  2  Roll.  Rep.  78.  Hill* 
x6Jac.  B.  R.    Coleman's  cafe. 

.4.  A  condable  is  not  fuable  out  of  the  county  for  what  he  does  in 
execution  of  his  office.  Held  per  Cur.  Sty.  393.  Mich.  z653« 
B.  R.  Anon. 

5.  The  defendant  being  a  conftable,  was  indited  for  that  he  con^m 
iemptuoufly  and  voluntarily  negleEted  to  execute  diverfa  pnecepta  et 
warranta  direSfed  to  him  by  juftices  of  peace  under  their  hands  and 
fcals^  but  it  was  quaflied,  becaufe  it  did  not  fet  forth  the  nature 
and  tenor  of  the  warrants,  for  unlefs  the  defendant  can  know 
what  particularly  he  is  charged  with,  he  cannot  tell  how  to  make 
his  defence.  Vent.  305.  HilL  28  and  29  Car.  2.  B.  R.  Bur* 
rough's  cafe. 

6.  In  an  babear  corpus  and  certiorari  for  the  body  of  J.  S.  who 
had  been  imprifoned  for  not  paying  of  a  fine  of  20 1.  fet  at  the 
quarter  feflions,  the  return  was,  that  he,  being  conftable  and  d^ 
manded  bv  the  Court  to  prefcnt  an  highway,  which  was  fwom  be- 
fore him  by  two  witnefles  to  be  out  of  repair,  faid  in  contempt  of 
the  Court,  that  he  would  not  prefent  it  s  for  which,  and  certain  other 
contemptuous  words,  a  fine  was  fet  on  him.  The  Court  were  oi 
opinion,  that  the  fine  was  not  well  fet ;  for  conftables  are  to  pre- 
icnt  upon  their  own  knowledge,  and  the  two  witnefles  (hould  have 
been  carried  to  the  grand  jury;  for  the  conftable  was  not  obliged 
to  prefent  upon  their  teftimony.  Vent.  336.  Pafch.  31  Can  a* 
B.  R*  Anon. 

7.  Moved  to  quafh  an  indidment  agiunft  £verje  inbabitans  in  Der*  s  Salk.  609. 
byi  fir  rrfiffing  to  meet  and  make  a  rate  upon  the  feveral  parijbes  in  |[v^  ^ 

114  Derby  '"^••* 


ffe 
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T.  BarW.  Derby  to  pay  the  ew^ahle^s  tax  ;  firft,  bccaufe  they  arc  not  com^ 
•  iUtute  dir  P^llable,  but  the  ftatutc  only  fays  that  they  may,  fo  they  have  their 
fcas  the  do.  cle£^ion,  and  no  cocrtion  iliall  be,  fed  non  allocatur ;  for  piay  in  the 
ing  a  thing  cafe  of  a  publick  officer  is  tantamount  to  Jhally  and  if  he  does  not 
.o?juftJce  Qf  ^°  *^>  ^^  ^^^'  ^^  puTiifhcd  upon  an  information,  and  though 
the  pubi  c  he  may  be  commanded  by  a  writ,^  this  is  but  in  aggravation  of 
good,  the  Yih  contempt;  but  the  court  refufed  to  quafh  it.  Skin.  370.  pK 
hdfe i^c^^  17-  Mich.  5  W.  and  M.  in  B.  R.  The  King  v.  the  Inhabitant^ 
with  the       oi  Derby. 

word  (fliall), 

per  Cur.  Caith*  193.  S.  C.  accordingly. 

8.  If  zjujtlce  of  the  peace  adjt/dge  thai  to  he  an  offence  which  is  m 
sffence^  the  inferior  olHcer  (hall  aiifwer ;  as  if  one  be  adjudged  the 
putative  father  of  a  baftard,  where  after  it  appears  to  be  bora  in 
matrimony,  this  is  void,  &  coram  non  judice,  &c.  Per  Holt 
Ch.  J.  Skin.  445.  Trin.  6  W.  and  M.  in  B.  R.  in  cafe  of  Crump 
V.  Holford. 

9.  A  leet  may  Jet  a  fine  on  a  condable,  but  the  feflions  can* 
not.  5  Mod.  96.  Trin.  7  W.  3.  in  a  nota  at  the  end  of  the  cafe 
of  the  King  v.  Harpur. 

10.  Falfe  hnprifonment  again  ft  a  conftable^Jr  executing  a  warrant 
Sir  James  Butler y  after  he  nvas  out  of  the  commi/Jion  o.  the  peace. 

^er  Holt,  conflable  at  his  peril  is  to  take  notice  that  his  'warrant  \\ 

by  one  in  commiflion ;  but  all  the  favour  we  can  do  is,  fince  it  was 

a  warrant  executed  a  day  or  two  after  Sir  James  was  out  of  com*: 

£  435  D    *3i*ff*on,  that  if  he  has  behaved  himfelf  honeflly  and  civilly^  to  be 

mild  to  him  J  and  he  faid,  the  conflable  ought  to  fliew  the  judice 

of  peace's  commiflion,  though  heretofore  it  were  held  common 

reputation  would  be  enough ;  and  here  the  conftable  coming  out  of 

bis  own  parifh  to  execute  the  warrant,  betrays  his  officioufnefs.     \X 

Mod.  347.  Mich.   II  W.  3.     Normand  v.  Mills. 

if  Mod.  53.   .    II-  A  conftable  was  indltled,  for  that  one  Nafli  was  convidcd 

pK  3o»         oi  deer  fiealingy  upon  the  ftatute  3  and  4  Will.  3.  cap.  10.  and  that 

Ann.'BtR.  ^^  defendant  being  a  conftable,  the  jujlice  direffed  his  ivarrant  to 

the  S.  C.      him  to  levy  the  penalty^  which  he  did,  but  had  not  returned  the  ivar* 

exception       rant^  or  made  any  certificate  therecf  he  was  found  guilty  \  and  it  be- 

thtt^there      ^'^S  rcmovcd  by  certiorari,  it  was  refolved  that  though  the  confta- 

ought  cd/      ble  is  not  named  in  the  ftatute,  yet  the  juftices  may  command  him 

have  been  a    ^q  execute  the  warrant,  becaufe,  as  at  common  law  a  conftable 

2Sf^  w*rt    was  fubordinate  officer  to  the  confervators  of  the  peace,  fo  he  is 

mnd  vfhrt     now  a  proper  officer  to  the  juftices;  and  that  where  an  officer  neg- 

a' /Ta*'^!'    lefts  a  duty  incumbent  upon  him,  either  by  the  common  law,  or 

rtluintdbh    ftatute,  he  is  indiftable,  and  further  that  the  conftable  need  not 

warrart  to    rctum  the  warrant  itfelf;  becaufe  it  may  be  neceflary  for  him  to 

^ejurticesj  jj.ggp  j^  jj^  j^jg  Q^^  defence;  hut  he  mufi  either  return  that  or  certify 

bound  to  what  he  has  done  upon  it;  for  otherwife  the  profecutor  can- 
travel  over  not  attain  the  end  of  his  profecution,  and  the  defendant  can- 
fi^d^'hern?  "^^  ^  difcharged.  i  Salk.  380.  pi.  28.  2  Ann.  B.  R.  The 
But  jttdg-  Queen  v.  Wyatt. 

ment  was 

giTea  a^aiDil  the  d^eadaot|  diflcaticpte  Holt  Qi- }%  aot  but  tb|C  he  faid  it  ww  in  offeQc^  {  but  be  fa'f^ 

that 
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tfiat  Ui  il)  procefs  there  oaght  to  be  a  place  and  time  for  the  retura.-— — 2  Ld.  Raym.  Rep.  11 89.  S.C« 

9djud(^  for  the  queen  by  3  jaflices. If  an  officer  be  negligent  in  doing  of  his  office,  it  is  an  of. 

fence  at  common  law,  and  upon  the  4.th  and  5th  W.  and  M.  cap«  io«  an  high  conftable  was  indided 
for  not  returmng  hj«  warrant,  and  thefe  points  were  refoived,  tha:  a  conftabie  was  an  officer  at  commoii 
)tw,  and  per  Powell,  fo  was  an  high  conftable,  contra  to  the  opinion  of  Coke  in  hia  4th  Inititutea, 
and  he  is  a  fuborv.inate  ofHcer  to  a  juilice  of  peace,  and  whenever  a  judice  of  peace  is  commanded  to  do 
any  thing,  he  is  t!  e  pcrfon  who  Is  to  put  rhis  in  execution,  for  the  juftice  cannot  command  the  fberifi> 
or  the  party,  unlefs  thee  be  expref:i  words  of  an  a&.  of  parliament  for  it,  an<l  matters  being  left  fo  in* 
diftierrnt,  if  the  conftabJe  doih  not  do  his  duty,  he  is  punifbable  at  common  law.  2  That  the  in- 
didment  reciting  the  record  of  conviction,  need  not  to  conclude  patec  per  recordum,  for  this  is  but 
matter  of  indacement,  and  where  nal  tiel  record  cannot  be  pleaded,  there  needs  not  proof  per  recordum. 
jdly,  Here  is  a^reat  offence,  for  the  warrant  fays,  that  the  officer  ought  to  return  the  warrant,  becaufe 
by  the  ad  the  juftice  is  to  do  fome  other  thing'  afterwads,  in  cafe  thetc  be  not  goods  out  of  which  the 
penalty  can  be  levied ;  and  though  no  place  it  menticn>J  nvhen  the  warrant  is  to  he  retvrtjeJ,  it  is  %vell 
enough,  f^r  the  oflker  it  to  fi^  d  out  the  juftice,  and  to  give  him  an  account  what  he  has  done  upon  hit 
warrant,  as  the  juftice  may  require  him  to  do ;  and  upon  not  guilty  pleaded,  the  officer  may  prove  that 
he  went  to  feek  the  juftice  but  could  not  find  him,  and  this  will  be  a  good  excufe.  Per  three  juftices^ 
as  to  this  laft  point,  a^^ainft  the  Ch.  Juftice,  who  thought  that  both  a  place  where,  and  the  time  whea 
the  return  fhould  be,  ought  to  be  mentioned.  4thly,  If  the  offender  have  but  50  J.  worth  of  goodly 
and  the  fum  to  be  levied  is  ico  1.  the  officer  cannot  levy  the  50 1.  only.  The  ad  doth  not  require  that 
the  juftices  muft  dilUibute  the  money  themfeives,  but  the  officer  may  well  do  it  as  the  »€t  direds.  If 
fhere  be  three  feveral  convidtions,  and  the  offender  hath  no  more  goods  than  will  anfwer  two  of  thoft 
convictions,  he  may  pay  the  two,  and  ftand  in  the  pill(M7  for  the  other }  the  money  cannot  be  levied 
by  parcels,  ^o  it  i^  in  cafe  there  be  but  twn  convidions,  and  the  offender  hath  only  goods  to  anfwer 
one  of  them,  he  may  be  pilloried  for  the  other.  5thly,  I'hat  though  the  iodidment  were,  that  he  did 
never  return  the  warrant,  nor  caufe  It  to  be  returned,  yet  this  was  well  enough,  for  the  negled  was 
the  offence.  6thly,  That  the  juftice  muft  make  a  warrant  to  levy  the  penalty,  ind  that  the  juffifie 
caiinoX  4o  this  himfeif.    The  Queen  v.  Wyatc  \ 

12.  Conftablc  is  the  proper  officer  to  the  juftice  of  peace» 
and  indiBable  for  negUBing  duty  required  by  common  law  or  Jla^ 
fiite.  I  Salk.  330.  pi.  28.  2  Ann.  B.  R.  The  Queen  v« 
Wptt. 

13.  An  indiflment  againft  P.  for  not  executing  a  warrant  of  a 
juftice  of  peace  upon  a  common  baker ^  for  exercifing  his  trade  on  a 
Sunday f  contrary  to  the  a£t.  Exception  was  to  the  indidment,  that 
it  do.:s  not  appear  tie  conviction  was  within  10  days  after  the  fad^ 
which  is  the  time  limited  by  the  zQ. ;  the  indi£lment  faid  only 
debito  modo  conviBus,  Holt  Ch.  J.  was  of  opinion,  that  fince  it 
was  faid  that  he  wns  conviftcd,  it  (hall  be  taken  for  a  good  con- 
viction in  all  refpeds,  and  the  defendant  fhould  have  taken  r  ^^5 1 
advantage  of  the  contrary,   hj  Jhewing  it  in  evidence  upon  the 

triak     II  Mod.    114.    Pafch.    6  Ann.    B.  R.     The  Queen  v. 
Pawlett. 

14.  in  falfe  imprifonmcnt,  the  Cufe  was  that  the  Ld,  Ch,  J,  of 
J5.  K,  having  in  the  late  mgnjigned  a  warrant  for  apprehending  the 
plaintiff;  the  defendant  being  a  conflable  arrefltd  him  upon  the  fame 
'after  the  late  klng-s  demife^  and  thereupon  the  juftice^  oi  feffions 
granted  a  warrant  for  his  commitment;  et  per  Eyre  Ch.  J.  the 
warant  of  the  Ld.  Ch.  J.  became  inefFedual  and  void  by  his  late 
majefty's  demife,  fo  that  the  imprifonmcnt  having  been  upon  a 
void  procefs  the  adiion  lies.  Gibb.  8o.  Trin.  2  and  3  Geo.  2»  at 
nifi  prius  in  Middkfex.    Anon. 
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?^ffrf,      (E)    His  Power  and  Authority  as  Conftable  with- 
(t- «).  pi'  out  a  Warrant.  , 

f  o«  scale  T« 
Carter,  and 

Che  notes       i.  jF  any  be  threaterted  upon  complaint  to  the  conftable,  he  raajr 
*"••  ^  in  force  the  party  to  put  im  a  furety^  and  if  he  do  not  he  may 

twimit  him  to  prifon  till  he  has  found  a  furetj.   Kitch.  of  Courts, 

96.  cites  4  £.  3.  Bar.  102. 
Br*  Petcty  2.  Trefpafs  of  afiault  and  imprifonment,  the  defendant  f aid  that 
sic,  aod"  ^  ^"^^  conftabie^  and  the  plaintiff  nvould  have  broke  the  peacty  and  th§ 
fayt,  note,  defendant  toot,  arrefied,  and  imprifoned  him  till  he  found  fur  ety  of  the 
thstthecon-  ptace^  and  the  opinion  of  all  the  juftices  was  that  the  conftable  may 
^^utake  toke  furety  oftbepeace^  but  upon  no  pain.  Quaere  in  what  manner 
«  wuu  and  fuch  futety  fiiall  be,  it  Teems  to  be  by  obligattony  which  cannot  be 
Sw*/**   f  ^^^  ^"  ^^"^^  ^^^  certain. .  Br.  Surety,  pi.  23.  cites  3  H.  4.  9. 

fiBttf  but  upon  no  pain,  ind  if  he  will  not,  he  haa  power  to  imprifin  b  m  till  he  has  found  foretyi 
find  AOU,  and  this  iuiety  fiaema  to  be  i^  Mgat'wm^  foi  be  can  mt  take  rtiOinixniMie* 

3.  Conftable  may  arreft  one  tofindfurety  ofthepeace^  and  if  he 
yrill  not  obey  he  may  take  power  to  enforce  bimi  and  one  may 
juftify  that  comes  in  aid  of  the  conftable,  to  arreft  one  that  makes 
an  affault.     Kitch.  pf  Cpurts,  ^.  cites  3  H.  4.  fol.  10. 

4.  Conftable  may  fearch  for  fufpicious  perfons^  and  may  arre0 
night-walkers.    Kitch.  of  Courts,   98.  cites  2  £•  4.   fol.  9. 

Br.  Faux  ^,  In  trefpafs  it  was  touched  that  conftable  was  ordained  to  keep 

Imprifon-  ^^  p^  ^^  apprehend  felons  f  and  that  conftable  mav  takejiirety  ef 
dtcs  10E.4..  the  peace  by  obligation,  if  be  finds  one  making  an  affray.  Br.  Surety, 
17.  S.P.     pi.  26.  cites  10  £.  4.  i8. 

6.  Conftable  may  aneft  one  which  nudtei  a  fray,  and  carry  him 

to  the  next  gaol  till  he  finds   furetv  for  the  peace;    but  not 

imprifoa  him  in  his  houfe,  or  put  him  in  the  ftocks,  unlefs  it 

be  in  the  night,  that  he  cannot  carry  him  to  the  gaol  [orj  for  any 

other  reafonable  c^ufe*     Kitch.  of  Courts,  98.  cites  22  £•  4.  foL 

35.    Per  Bryan. 

Khcb.  of  7.  If  a  man  meies  affault  upon  the  confiaile^  be  may  jvfiify  U 

S®"'"»  ??*  ^"^^  ^^"^  "'^  ^'^^  '^  f^f^^U  a'^d  to  carry  him  to  gaol  for  break- 

!!^A'rg.'    iog  the  peace,  though  i^  himfelfbe  party,  viz.  the  conftable  upon 

sBum.32sf*  whom  the  aflault  was  made;  quod  nota.     Br.  Faux  Imprilon* 

^s.*c.*    ^'^^^>  P'*  4'*  ^**^^  5  ^  7"  ^* 

U  S.  p.  cited  1^  Coke  Ch.  J.  R«IL  Rep.  %%%.  Mich.  13  Jac  B.  R. 

[  437  ]  ^'  Conftable  mvj  fearch  for  fufpicious  bawdy4mfes  where  women 
of  ill  fame  are,  and  may  arrefl  fufpeSed  perjons  which  walk  in  the 
night,  and  flcep  in  the  day,  or  keep  fufpicious  company,  and  if  he 
be  not  of  power  to  arreft  them,  he  may  have  aid  of  his  neighbours 
by  the  law,  3  H.  7.  fo.  10.  that  he  mav  have  aid.  Kitch. 
of  Courts,  98.  cites  13  H.  7*  foL  lo.  title  Recognizance^  14 
Brooke. 

o.  A 
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9.  A  conftablc  or  flierifF  may  let  to  bail  by  band  one  arreftcd  for  The  con- 
(ixch  feiany  for  which  he  is  bailable^  but  not  by  recognizance*  ^**»'"«' 
DaL  1 1 .  pi.  p,     Pafth.  7  E.  6.     Anon,  aiU^mly 

take  furety 
of  the  peace  by  obligation.    4  Inft.  265.  in  cap.  54.  id  finem.  Gilb.  Hift.  View  of  the  £xche- 

jyier,  io2.  cites  Dal.  ri.  and  fays  that  no  recognisances  were  taken  to  the  king  by  the  ancient  con* 
lerracors  of  ^he  peace,  nor  by  the  ikeriff*  nor  conlUbles ,  but  in  cafes  where  the  defendants  were  bail- 
able, the  flieriiFor  con^able  took  an  oUigation  in  his  own  name,  but  not  any  rtcogntzance  to  the  king; 
but  the  Iheritf  htmfeif  bailed  to  appear  at  his  own  torn,  and  the  conftaUe  to  appear  at  the  view  of  frank- 
pledge. But  thofe  obligations  taken  by  the  cenftabki  are  not  now  in  ufe«  and  the  juftices  now  takv 
^il  by  recognizance  to  the  king. 

10.  If  any  be  Jlruch^  and  in  peril  of  deaths  the  conilable  ought  to 
arreft  the  ofFcndef)  and  to  keep  him  inprifon  till  it  be  known  if  he  wiU 
Jihe  or  die,  or  till  he  have  found  fureties  to  appear  before  the  jufticeg 
at  the  gaol  delivery.     Kitch.  of  G)urts,  96. 

11.  38  H.  8.  tit.  Falfe  Imprifonment,  6.  it  is  faid  that  one 
<an  not  arrefi  for  a  fray  after  it  is  done,  without  a  warrant ;  but 
before  it  be  done,  or  whilft  it  is  doing,  he  may.  ELitch.  o£ 
Courts,  98. 

12.  3  H.  7.  fol.  I.  it  is  held  there,  that  the  conftable  may 
fake  the  power  of  the  county  where  there  is  a  fray^  and  fpecially  /a 
take  felons.    Kitch.  of  Courts,  98. 

13.  A  conftable,  going  about  his  fervice,  is  met,  and  af- 
faulted  and  abufed  with  diverfe  opprobrious  words^  and  his  fervice  im^ 
peded;  the  eonfable  feizes  the  man  and  carries  him  to  the  counter  in 
Wood«ftreet,  to  be  puniflied  for  his  aflault  and  ill  gefture.  It  was 
held  that  he  could  not  juftify  this  \  for  the  conftable  cannot  carry 
one  to  prifon,  but  muft*  firft  carry  him  before  a  juftice  of  peace; 
for  a  conftable  cannot  commit  any  one  but  to  theflocksy  and  that  only  for 
fi  breach  of  the  peace  committed  in  his  prefence.  Savil.  97,  98.  Trin^ 
31  Eliz.     Fulwood  ¥•  Gafcoigne. 

14.  He  may  imprifon  a  man  in  the  ftocks  that  refufeth  to  watch^ 
being  an  inhabitant,  and  no  ftranger  \  per  Wray,  but  Cawdy  e 
contra.  Cro.  E.  204.  pi.  37.  Mich.  32  &  33  Eliz.  B.  R.  in  cafe 
ofStrettonv.  Brown. 

15.  B.  brought  a  child  of  2  months  old,  and  laid  it  in  theparifb  Lc-  3S7-pU 
thurch-yard  of  A.  to  the  intent  to  have  deftroyed  it,  or  to  charge  ^^^^^^ 
the  parifti  with  the  keeping  of  it;  and  the  conftable  arrefted  him^and,  s.  c.  flyt 
put  him  in  the  flocks^  and  this  was  held  a  good  juftification,  for  it  is  that  all  the 
an  ill  praAice,  and  is  good  caufe  to  ftay  the  plaintiff,  and  imprifon  oV^bjoir* 
him,  and  judgment  accordingly.    Cro.  £•  287.  pi.  i.  Mien.  34  «gainttthe 
U  35  Eliz.  B.  R.   Beat  v.  Charter.  '  p»".  but 

would  not 
five  jndfnicnt  by  reafon  vX  the  lU  example,  bat  left  the  partiet  to  compovnd  the  matter.  Gawdy  J. 
iaid  it  wai  a  great  ofiecce  in  the  plaintiff^  but  the  fame  ought  to  be  puni^ed  accoiding  to  Jaw  {  but  that 
the  conftable  cannot  imprifon  bat  only  to  ftay  him,  and  bring  him  before  a  juftice  to  be  examined. 
And  by  Wray,  if  the  defendant  had  pleaded  that  he  ftayed  the  plaintiff  upon  that  matter  to  have 
brought  him  before  a  juftfcc  of  peace,  it  had  been  a  good  plea  \  and  Fenner  faid  that  the  juftification 
bad  been  good,  if  the  defendant  had  pleaded  that  the  plaintiflf  refufed  to  carry  away  the  ckild.  . 

<)w.  98.  Hill.  31  Elia  S*  C  reported  according  to  Le.  317.  >—— Mo.  184.  pi.  436.  Realev. 
Carter.  Hill.  )iClif .  S.  C.  the  defendant  Imprifoned  the  plaintiff  till  he  agreed  to  re-takethe  child,  and 
yhe  juftification  adjudged  good.  Poph.  12.  Hill.  35  Blic.  Aooa.  but  S.C.    Ftnner  held  that 

(That  the  conftable  did  wat  lawful,  and  Popham  Ch.  J.  of  cbe  ftm  opiaioQ,  Md  it  wm  iigroDd  that  tho 
^intiff  take  nothing  by  hit  writ* 

16.  A 


Ow.  105.  1(5,  A  conltable  after  an  affray  is  over  cannot  ialefuretiei  of  the 

icafmV.  P^acc,  becaufe  J.  S.  ftood  in  fear  of  his  life,  and  for  want  thereof 

Tanner,'  to  *  commit;    adjudged.      Cro.  £.  375.   pi*  25*    Hill.  37  Eliz. 

s.  c.  adjor.  B.  R.    Sharrock  v.  Hannemer. 


natur. 


^^*  'r^  R         '  7'  ^^^  ^  conftable  may  commit  a  man /or  a  Ireacb  of  tie  peon 

Scarret  v.  '  '^  ^^^  view^  but  not  if  done  ouf  of  his  fight.     He  cannot  take  an 

Tanner.  obligation  for  the  peace,  if  broken  out  of  his  view ;  per  Ander- 

d*  f '  r^'  ^°"'     ®^^  Walmflcy  faid  a  petty  conftable  may  do  it,  if  our  of  his 

that  the  con.  '■g^^f  upon  information  that  one  intends  to  make  a  battery  and 

Aabie  cannot  difturb  the  pcacc ;  for  by  preventing  the  occafion  of  the  breach  of 

take  fccu-  ^}^g  peace  it  (hall  be  well  prcferved.      So  44  E.  3.  tit.  Barrc,  he 

cognitance,*  ^^J  ^^  It  if  information  be  given  of  a  breach  of  the  peace,  or  that 

aor  bail  ^  he  comes  where  an  afiembly  is  to  break  it.     But  he  may  not 

does  rtk*  tale  furfties  by  recognizance  entered,  becaufe  he  is  not  a  judge  or 

bond,  he  officer  of  rccord  ;  but  hy  obligation  he  may.      But  this  obligation 

"Mde  a  muft  be  in  his  own  name^  and  not  in  the  queen^s  name,  znd  JbaJIie 

heXiIid^  rrr/j^«Jtf/  thepjftom  ofthepeacty  and. he  cannot  take  an  obligation 

certiry  it,  but  upon  view  of  the  peace  broken,  or  tumult  made.     But  by 

»nd  into  Owen  he  may  take  furcties  before  as  well  as  after,  for  otherwifc  it 

Bufwlam-  ^'*^w^^  **c  ^00  late.    Cro.  E.  375,  376.   pi.  ^5.    Hill.    37  Eliz, 

ilcye  contra,  Sharrock  v.  Hannemer. 

uho  faid 

that  the  conftable  might  take  fecurity  by  bond,  though  not  by  recognisance  or  bail  \  and  Owea  faid 

that  the  taking  the  fuiety  is  good.     Sed  adjornatur. 

|«  P-  ^1  18.  Neither  the  high  or  petit  conftable  can  take  any  man^s  oath 

•n*dadmhted  '^^'  ^^  ^^  '*'  fi^^  tf  ^^  ^if^ >  P^*"  Andcrfon  Ch.  J.    Cro.  E.  375. 

by  Owen.       pi.  25.   Hill.    37  EHz. 

Ow.  J06.  jp.  Common  fame  is  enough  to  apprehend  any  man;  but  if  you 

arreft  a  manpojfejfed  of  money ^  and  he  dies,  you  are  chargeable  with 
the  money ;  per  Williams  J.  cites  1  H.  7.  and  where  in  the  prin- 
cipal cafe  the  conftable  took  from  the  felon  the  money  of  which  he 
had  robbed  the  party,  and  was  afterwards  robbed  of  it  himfelf, 
trover  and  convcrfion  lies  for  the  party  againft  the  conftable  for 
the  money,  but  not  trefpafs.  Ow.  121.  Mich.  3  Jac.  WaJgravc 
V.  Skinner. 

20.  A.  was  poflefled  of  com  at  S.  and  W.  the  fervant  ofB.bj 
eommand  of  B,  carried  away  the  com,  A.  prayed  the  conftable  to 
detain  IV.  til!  he  could  procure  a  warrant  from  ajuflice  ofpeace^  which 
he  did ;  but  held,  that  a  conftable  cannot  detain  any  per/on  but  for 

felony,     Brownl.  198.    Mich.  1 1  Jac.    Ringhall  v.  Wolfey. 

21.  An  a£lion  oi  falfe  imprifonment  brought  againft  a  conftable, 

who  pleaded  not  guilty,  and  ftiewed  in  evidence,  that  he  came  to 

fearch  in  time  tf  the  plague  for  lodgers  in  the  town,  and  found  a 

Jlranger^  and  quefioned  him\  which  way  he  came  into  the  town  ? 

who  anfwered,  over  the  bridge;  and  the  judge  conceived  this  to 
be  a  icornful  anfwer  to  an  officer,  and  becaufe  he  had  nopafs^  but 
travelled  without  one,  and  gave  fuch  ^  fcornful  anfiver^  the  defends 
emt  did  offer  to  apprehend  him,  and  the  plaintiff  thereupon^  being  pre- 
fentj  /aid  to  the  defendant,  he  fball  not  go  to  prifon,  but  yet  offered  to 
pafs  his  Viordfot  bis  forthcomings  upon  which  the  defendant  did  conn 

'  wit 
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fnit  thf  plajntiffy  and  It  was  ruled  upon  evidence,  that  there  wa§ 
good  caufe  to  commit  the  plaintifFyor  oppoftng  the  conjiahk^  though 
but  verbally^  in  his  office^  who  is  fo  ancient  an  officer  of  the  com- 
monwealth. Clayt*  10*  pi.  19.  before  Davenport  Cli.  B.  Mich* 
8  Car.    Sheffield's  cafe. 

22.  A.  Icfes  goods y  and  charges  B.  with  the  ftealing  them.  The 
zon^2\At  fearches  B.'s  houfe^jbut  finds  none  of  the  goods,  yet  upon  the 
charge  of  A.  and  at  his  requeft,  the  conjlable  may  arrejl'  B.  though 
he  may  in  difcretion  refufe,  he  having  found  no  caufe  of  fufpicion 
on  his  fearch.  Clayt.  44.  pL  69.  Auguft  1636.  coram  Barkley  J. 
Ward's  cafe. 

23.  In  trefpafs  for  taking  falmm^  the  defendant  jufiified  by  the    f  43A  J 
Jtat.  I  Eliz.  cap*  i*],  for  that  he  was  a  conflaUe,  and  that  the 
falmon  were  caught  at  an  undue  feafon.     Upon  a  demurrer  the  plea 

was  adjudged  ill,  becaufe  he  did  notjhew  a  warrant ;  for  a  con- 
ftable  cannot  intermeddle  without  a  warrant,  nor  the  leet  without 
a  prefentment.  i  Salk.  407.  pi.  i.  Mich.  2  W.  &  M.  in  B.  R. 
Atkinfon  v.  Crouch. 

24.  Conftable  has  no  power  to  require  alfiftance  of  whom  he 
pleafes  in  fearching  for  nets  and  other  engines  to  take  conies,  Ice* 
Comb.  309.  Mich.  6  W.  &  M.  in  B.  R.  The  King  v.  WUd- 
bore. 

25.  Whenever  a  conflable  may  take  up  any  perfon,  it  mufl: 
be  either  an  a^ual  breach  of  the  peace,  or  upon  good  grounds  of  fufpi^' 
ciof ,  and  the  caufe  of  his  fufpicion  muft  befhewn,  becaufe  it  is 
traverfable ;  and  in  cafe  of  fufpicion,  where  there  is  tl  felony  done^ 
there  is  no  difference  between  a  public  and  a  private  perfon ; 
agreed.     11  Mod.  248.  Mich.  1709.     8  Ann.    B.  R«  in  cafe  of 

•the  Queen  v.  Tooly. 


(F)     His  Authority.      By  Virtue    of   General 

Warrants. 

I.  T  F   a  conflable  by  noarrant  of  the  peace  from  a  juflice  of  peace  tfr- 
•*   refls  the  party,  and  brings  him  to  the  juflice,  who  does  not 
put  him  to  find  furety,  adlion  does  not  lie  againfl  the  conftable. 
Br-  Faux  Imprifonment,  pi.  12.  cites  21  H.  7.  22. 

2.  Conftable  on  a  general  warrant  againft  a  perfon  may  carry 
him  before  what  juflice  he  pleafe*  5  Rep.  59,  b.  Hill.  32  EUz. 
B.  R.  Fofter's  cafe. 

3.  Conftables,  by  virtue  of  a  general  warrant,  cannot  break  Theymty 
9pen  a  houfe  to  take  a  perfon  unlefs  in  cafe  of  treafon  or  felony.  J^^^*^^- 

I  Bulft.  146.  Trin.  9  Jac.  Fofter  v.  Hill.  careofTelo- 

ny  or  trea- 
fon j  per  tot.  Cur.   Brownl.  sii.    Monrey  v.  Johafan. 

4.  Aflault  and  battery  by  hufbiand  and  wife  againft  the  de- 
fendant, a  conftable,  and  two  others.  The  defendant  juftified, 
that  the  wife  was  prefented  in  the  leet  to  be  a  common  fcold,  and  the 

Reward  made  a  warrant  to  the  conflable^  to  punifb  her  accorking  t^ 

the 


tie  law,  and  the  defendants  went  to  the  plaintiff's  houfe  to  cx^ 

ccutc  the  warrant,  and  the  wife  affaulted  the  confiahU^  wherefore 

he  conunandid  the  other  defendants  to  lay  hands  upon  her,  which  they 

$lid  moUitcr.     It  was  held  by  the  jullices  to  be  a  good  juftification^ 

although  they  neither  (hew  the  day  when  the  leet  was  holdea,  nor 

that  the  plaintiff's  houfe  was  witnin  the  jurifdidion  of  the  leet, 

nor  (hewed  the  warrants  of  the  ftewards,  for  that  thefe  were  all 

but  inducements  to  the  juflification.    Mo.  847*  pi.  1 147.  Hill, 

13  Jac.  B.  R.    Curtye's  cafe. 

3  Bilft.  77y  .     5.  In  falfe  iniprifonmentj  the  ^clendznt  jufiified  as  deputy  to  a 

78..S.C.  &  conftahle,  to  whom  a  juftice  of  peace  had  direded  his  warrant,  &c. 

ferto^Cu^.  ^*^^  ^^  pleaded  the  7  Jac«  cap.  5.  and  refolved  that  he  may  plead 

the  general  ifiue.    Mo.  845.  pi.  1x41.  Mich.  13  Jac*  Phelps  y. 

Winchcombe. 

6.  JuJHces  of  peace  make  a  warrant  to  levy  a  poor^s  rate  upon  J,  S, 
which  was  dire^ed  to  the  conflables  of  the  parijb  <f  A,  J.  S.  bad 
lands  in  A*  upon  which  he  had  tfo  chattels,  but  his  houfe  Jlood  in  the 
enjoining  partfb  of  B,  in  the  fame  county  in  which  y.  S.  had  goodsf 
-Ilie  confiables  ^A.Jevied  thefe  goods  by  virtue  of  the  faid  warranty. 
^nd  Holt  Ch.  J.  ruled,  upon  evidence  at  the  trial,  at  Hertford 

[  440  3    fummer  affifes,  1698,  that  the  goods  were  well  levied.    £z  re- 
latione.    Ld.  Raym.  Rep.  735.     ^ampton  v.  Lammas. 

7.  It  was  ruled  by  Holt  Ch.  J.  at  Weftjcainfter,  14  Feb.  1698, 
that  a  conflable  may  epcecute  the  warrant  of  a  juftice  of  peace,  &c. 
$ut  of  his  liberty,  but  he  is  not  compellable  to  execute  it  there*  Ld> 
Kaym.  Rep.  736 v.  Norman  &  aP. 

8.  A  cpnilable  is  an  officer  but  for  his  own  particular  vill,  and 
though  he  may  execute  warrants  in  any  other  part  of  the  county 
(as  any  other  perfon  may)  yet  he  is  not  compellable  to  do  it, 
though  the  contrary  is  pra£tifed  in  London  by  cuftom  y  per  Holt 
Ch.  J.     Cumb.  446.  Trin.  9  W.  3.  B.  R.     Anon. 

vft  Mod.  9*  If  a  warrant  be  direAed  to  a  conftable  by  name,  he  may  ex- 

280.  Hill,  .ccute  it  *otit  of  his  precinB :  per  Holt  Ch.  J.  1  Salk.  176.  Trin. 
fi  V.        "  W.  3.  B.  R.  in  cafe  of  Chorly  Vill's  cafe. 

HewfoD,  S.  P.  and  feeini  to  be  S.  C. 3  Salk.  98.  pi.  u  S.-C.  *  Any  where  with- 

in the  }urifdi€fcion  of  the  juftice  of  peiee.  Aig .  1 1  Mod.  346.  citti  King  v.  Chandkf.— — 1  U. 
Jlaym.  Rep.  1299*  Holt  Ch.  J.  cites  it  as  a  point  fettled,  HilL  ii  W.  3*  in  cafe  of  the  JCinf  t. 
Chandler.— -X  Hawk.  PI.  C.  S6.  cap.  x  3.  f.  30.  S.  P. 

On  a  war-         jo.  But  if  a  warrant  is  dire&ed  to  all  conflables 'generally,  fucE 

torff  !&Bn^**  warrant  cannot  be  executed  by  any  conftable  out  of  the  prccinSs 

ftaUesy  it  is  of  his  own  parifh^  for  he  is  a  conftable  no  where  elfe.    Carth. 

the  &oie  as  ^Qg;  Hill-  1 1  W.  3.  B.  R.  in  cafe  of  the  King  v.  Chandler. 

Ifdireaedto  ^  ,  ^  .  -e 

«ach  particular  conftable,  nd  ^vay  m*  it  hound  to  txettitt  it  in  bis  vwn  ^rtitnUr  jurifi^S^  \  hot  if 
pne  conftable  returns,  tJiat  he  has  m  djftrefs  in  the  county  at  large,  it  is  ill  3    per  Holt  Ch.  J.  Mich* 

1 1  W.  3. 1%  Mod.  316.  The  King  ▼.  Chaloner. 2  Hawk.  PI.  C.  S6.  cap.  13.  f.  so*  SiP.— ^ 

sz  MvdU  xto«  S<  P«  in  cafe  of  the  Kipg  v.  Hmrfon. 

IX.  One  might  take  a  .warrant  to  fearch  afuf^idous  boufi  vp^ 
a  felony  committed,  but  it  is  at  his  peril  to  execute  tt  in  due  tsfne,  and 
atfufpeBed  houfes  only,  and  though  a  conftable  may  by  yir^uc  of 

Xuch  warrant  fearch  ue  houfe^  and  do  all  other  things  that  hi'  ^^' 
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.rant  doth  autliorize  him  to  do,  yet  if  he  goei  bijoni  bis  warranty 
by  which  any  body  is  damaged*  he  is  anfwerable  for  it ;  per  Holt. 
12  Mod.  344.  Mich.  II  W.  3.  at  nifi  prius. 

12.  When  a  conftable  has  a  luarrant^  he  is  tied  up  to  that 
warrant  to  oEi  only  as  that  direBs*  1 1  Mod.  248.  Mich.  1 709. 
in  cafe  of  the  Queen  v.  Tooly. 

13.  It  feems  that  a  conilable  both  may  and  tmght  to  execute  a 
general  warrant  to  bring  a  per/on  before  the  juftice  of  peace  y  to  anfwer 
fuch  matters  asjhall  be  objeB^l  againjl  him  on  the  part  of  the  king ; 

for  that  the  officer  ought  to  prefumCi  that  the  juftice  has  a  Jurif- 
didion  of  the  matter  which  he  takes  conufance  of,  unteis  the 
contrary  appear,  and  it  may  often  endanger  the  efcaipe  of  the 
party  to  make  known  the  crime  he  is  accufed  of  j  but  it  feems  to 
be  very  queftionable,  whether  a  conftable  can  Juftify  the  execu- 
tion of  a  general  warrant  to  fearch  for  felons  or  Jolen  goods,  becaufe 
fuch  warrant  feems  to  be  illegal  in  the  very  face  of  it ;  for  that 
it  would  be  extremely  hard  to  leave  it  to  the  difcretion  of  a  com- 
mon officer,  to  arreft  what  perfons,  and  to  fearch  what  houfes 
he  thinks  fit;  and  if  a  juftice  cannot  legally  grant  a  blank  war^^ 
rant  for  the  arreft  of  a  fingle  perfon,  leaving  it  to  the  party  to  fill 
it  up,  furely  he  cannot  grant  fuch  a  general  warrant  which  might 
have  the  tStOt  of  an  hundred  blank  warrants.  2  Hawk.  PI. 
C.  81,  82.  cap.  13.   f.  10. 

14.  He  cannot  juftify  an  arrefl  by  force  of  a  juftice's  warrant 
lor  a  matter  appearing  ^o  be  cut  of  his  jurifdiSlion.  2  Hawk.  PL 
C.  8i.  cap.  13.  f.  10. 

15.  He  may  juftify  by  force  of  a  general  warrant  exprejpng  no    ^  441  J 
certain  time.     2  Hawk.  PI.  C.  81.  cap.  13.  f.  10. 

16.  It  feems,  that  the  arrefl  of  an  innocent  perfon  may  be  jufti- 
ficd  by  the  warrant  of  a  juftice  of  peace  particularly  naming  him. 
2  Hawk.  PL  C.  82.  cap.  13.  f.  ii. 

(G)     Pleadings. 

z.  I^ALSE  imprifonment  againft  R.  who  came  vi  &  armis,  and 

^    beat  and  imprifoned  him  \  the  defendant  faid  that  he  was  con* 

Jlablcy  and  the  plaintiff  beat  R.  almoft  to  death,  by  which  hue  and  cry 

was  levied,  and  the  defendant  nvould  have  arrefled  him,   and  the 

plaintijf  refufed  the  arrefl,  by  which  the  conflable  took  power  to  arrefl 

Km,  and  the  damage  which  he  had  was  becaufe  he  diflurbedthe  arreft  § 

and  to  the  imprifonment  he  faid,  that  becaufe  the  plaintiff  beat 

R.  almoft  to  death,  he  imprifoned  him  by  4  days,  till  he  perceived 

that  R.  would  live,  and  then  he  let  him  at  large.     Judgment,  &c. 

and  no  more  is  thereof  faid,  and  thcKfore  it  feems  that  it  is  at 

{;ood  plea.  Br.  Faux  Imprifonment,  pi.  6.  cites  38  E.  3.  6.  and 
ee  38  H.  8.  that  a  man  cannot  arreft  him  after  the  affray  is 
over  without  warrant ;  contra  before  the  afiray,  and  in  the  time 
of  the  affray,  &c.  and  fo  of  a  juftice  of  peace. 

2.  In  faife  imprifonment  the  defendant  yt^^^i/  thtU  he  was  sLe^n^. 
conftable  of  B.  and  appointed  the  plaintiff  to  watch  there,  and  be-  ^^^^^p^ 

caufe 
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held  accord-  caufi  he  refufed  he  put  him  into  thejlocls  ;  but  upon  dcmtirrcr,  Bd* 
Wra  Ch  T.  ^^^^^  ^^  defendant  did  not  Jhew  that  the  plaintiff  was  an  inh<i^ 

The      bitant  there ^  the  court  held  clearly,  that  the  plea  was  not  goocf ; 

conilabie  for  he  Cannot  appoint  a  ftrangcr  to  watch,  neither  by  the  ftatutc 
J^l^rajJy'to  °^  Wincheftcr,  13  E.  i*  cap.  4.  nor  of  5  H^  4.  cap.  3.  and 
%ratchathi8  judgment  for  the  plaintiflF.  Cro.  E.  204^  pl<  37.  Mich.  3I 
pieafurc,  but  &  ^3  EUz.   B.  R.  Strcttou  V.  BrowH. 

only  in  his 

turn  \  and  in  an  afiion  againft  hini)  he  ought  t9jbt%o  not  only  that  be  is  09  inbahl'itnt  in  the  town,  iH 

iikevifc  that  it  was  bis  turn  to  watch  }  per  Wray.     3  Le.  20S,  109.  pi.  ay  I.  Trio.  ^30  £lix.  S.  C. 

3^  B.  was  indifled,  for  that  being  conftable  of  the  hundred  of 
H.  he  arrejied  one  for  burglary^  and  after  at  D.  iri  the  fame  county^ 
let  him  efcape,  and  becaufe  no  place  ^uas  alleged  where  the  arrfj 
was^  and  if  he  (hould  plead  not  guilty,  the  venue  fhould  be  as 
well  from  the  place  where  the  arreft  was  made  as  from  thfc 
place  of  the  efcape,  the  indi£^ment  was  held  void,  and  the  party 
was  difcharged.  Cro.  £.  2oo.  pL  25.  Mich.  32  &  33  £liz. 
B.  R.   Bouche's  cafe. 

4.  P.  was  indi£ted,  for  that  lie  being  a  conftable  arfefiedj.  S, 
for  felony^  and  voluntarily  let  him  go  at  large.    Exception  was  taken 

to  the  indiftment,  becaufe  he  docs  notfbew  when  the  felony  loas 
committed;  for  the  other  may  traverfe  it,  and  cites  8  E.  4.  3. 
And  alfo,  he  does  not  fhew  when  the  felony  was  committed ;  for  it 
may  be  it  was  before  the  general  pardon,  and  then  the  permit^ 
ting  him  to  go  at  large  is  no  felony ;  wherefore  for  thefe  rca- 
fons  the  indi£^ment  was  held  to  be  infufficient  by:  Clench  and 
Fenner,  cacteris  abfentibus.  Cro.  E.  752.  jjL  10.  Pafch.  42  Eliz. 
B.  R.     Plowman's  cafe. 

5.  Exception  to  an  indiElment  for  notferving  as  conflaUe^  accord- 
ing to  the  order  of  the  juftices  of  fefiions,  vr^sfor  not  alleging  anj 
place  where  he  was  requefted  to  take  the  oath,  and  quafhed,  eipecially 

t  442  3    being  on  order  repealed  by  the  juftices  of  aflife  on  appeal.    Kebi 
418.  pi.  133.  Mich.  14  Car.  2.  B.  R.    The  King  v.  Chute. 

6.  In  replevin,  the  defendant  avows  for  diftrefs  for  pain  aflefied 
in  le^t,  for  not  ferving  there  as  conflahle,  mr  finding  fufftdept  depth 
typ  according  to  the  cuflom,  that  he  that  is  chofen  muR Jerve  per  ft,  or 
another  ;  and  the  prefentment  is,  that  the  plaintiff  Jbould  find  afuf- 
ficient  perfon  tofervefor  him,  not  giving  him  liberty  to  fenre  him- 
felf,  for  which  caui!e  Jones  for  the  plaintiff  demurred.  Judg- 
ment for  the  plaintiff,  nifi.  Keb.  416.  pi.  127.  Mich.  14  Car.  2. 
B.  R.    Efcourt  v.  Stokes. 

InaUtfAVw  7.  It  was  moved  to  quafh  a  prefentment,  for  refufingtobe 
2w  tr*"'  *  fworn  conftable  of  an  hundred,  becaufe  it  did  not  fnention  More 
0mircmuft  ^hom  the  fefpons  was  held;  and  Twifden  faid,  that  the  clerk  of 
fvr  refttfing  thc  pcacc  ought  to  bc  fined  for  returning  fuch  a  prefentment,  and 
3^f ««.  ^^  prefentment  was  quaftied  accordingly,  i  Mod*  24.  pi.  63, 
Habie,         Mich.  21  Car.  2.  B.  R.  The  King  v.  Vaws, 

whereto  he 

li  appointed,  it  it  advifable,  in  all  pleadtnp  in  any  adion  concerning  fuch  tfne  or  imftcenest,  md  ii 
all  indidmenU  for  fuch  refufal,  fpecUUy  and  exprifsly  tofetfirtb  tbe  manner  of  every  fmtb  eMha,  ap« 
pointmc&t,  notice,  and  lefufal,  anJ  befort  wtm  tbt  catrt.wai  bddtn*  %  Hawk.  FU  C*  64*  cap.  19% 
£1  46i 

8.  El, 
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8.  H-  was  SndUiedj  that  he  being  a  fit  perfon,  &c«    was  tali  die  5  ^^\  9^' 
tU^ed  to  he  conjlabley  and  afterward  s,  &c.  hadncticcy  but  tVom  that  ^^^^^l^ 
day  to  the  time  of  the  indidment  non  fufcepiiy  &c.  fed  totaltter  feems  to  be  I 

mglexity  &c.    Pemberton  moved  to  quaih   the  ifididment,  for  s.  c.  but  , 

that  he  was  not  fummcned  to  appear  before  a  jujlice  of  the  peace  to  J^^^cther 
take  the  oath^  &c.   and  cited  Brig's  case,  Alien,  78.     Per  Holt  quaihcdor  { 

Ch.  J.  by  the  new  ftatute  13  &  14  Car.  2.  twoy^rf/of  the  peace  ^^^ 
may  make  a  conftable  in  default  of  the  leet,  but  tlien  they  ihould 
iffue  their  warranty  fignifying  that  he  was  eledled  condable,  and 
requiring  him  to  take  the  oaths,  &c.  qua(hed  niH.     Comb.  328. 
Trin.  7  W.  3.  B.  R.    The  King  v.  Halford. 

For  more  of  Conftable  in  general,  fee  9r>anliainUS  (K),  IRoft*   * 

btr^  (M),  and  other  proper  titles. 
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(A)     What  ftiall  be  faid  a  Contempt. 

!•  A  Contempt  is  a  difobedienee  to  the  court,  or  an  oppo/ing  or  de* 
xV  fPif^S  ^'  authority  f  juflke  or  dignity  thereof  It  common- 
ly confifts  in  a  party's  doing  other  wife  than  he  is  enjoined  to  do,  or 
fiot  doing  what  he  is  ccmfnanded  or  required  by  the  proccfs,  order^ 
or  decree  of  the  court.  Sometimes  it  arifes  by  one  or  more, 
their  oppofing  or  diflurbing  the  execution  or  ferrice  of  the  procefs  of 
the  court,  or  ufing  force  to  the  party  that  ferves  it.  Sometimes 
by  ufing  words  importing  fccniy  reproach,  or  diminution  of  the 
court,  its  procefs,  orders,  officers  or  minifters,  upon  executing 
cr  ferving  fuch  procefs  or  orders.  It  is  alfo  a  contempt  to  abufi  [  443  J 
tU  procefs  of  the  court,  by  wilfully  doing  any  wrong  in  executing 
it,  or  making  ufe  of  it  as  a  hatidle  to  do  ^prong  /  or  to  do  any 
thing  under  colour  or  preteiKe  of  procels  or  authority  of  this 
courts  without  fuch  procefs  or  authority.  Pr.  Reg.  in  Cane 
99,  too. 

2.  T.  ofF.  nvent  armed  in  the  palace^  which  was  (hewn  to  the 
connfel  of  the  king,  by  which  he  was  taken  and  difarmed  before 
Jttftice  Shard,  and  committed  to  the  prifon  of  the  Marfbalfea^ 
and  could  not  be  bailed  tilt  the  king  hadfent  bis  wi/h  and  yet  it  was 
fliewn  that  the  kml  ofP.  menaced  and  aflaulted  him  the  night 
before,  and  it  was  at  Paul's^  &  non  allocatur ;  fos  he  (hall  have 
furety  againft  him,  and  the  lord  of  T.  was  made  to  ^pear,  and 

Yqu  V.  Kk  commanded 
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tommanded  that  he  fliould  not  meddle,  who  protnifed  It ;  qaod 
nota.    Br.  Contempts^  ph  6*  cites  24  £•  3.  33* 

3*  If  attorney  dots  not  put  in  his  warrant  tf  attormj  till  judgment 
or  verdict  thb  is  a  contempt,  and  therefore  he  was  imprifoned. 
Br.  Contempts,  pi.  21.  cites  38  £.  3.  8.  &  41  £.  3.  i. 

4*  In  qaare  impedit^  if  writ  is  diredtd  to  tBe  bijbop^  who  mil  not 
receive  the  prejentet^  this  is  a  contempt  to  the  king,  and  the  plain-^ 
tiff  (hail  recover  damages  againft  him,  per  Thorp.  Br.  Con- 
tempts, pL  5*  cites  38  £•  3*  12. 

5i  Procefs  of  contempt  iflued  againfi  a  prior  for  not  admitting 
the  vtdet  tftbo  king  to  a  eoredj^  and  he  came  and  traverfid  the  pa^ 
tronago  of  the  iingf  which  was  found  again/t  bim^  and  his  tempo- 
hiitics  were  feifed  into  the  hands  of  the  king  for  the  contempt. 
Br.  Contempts,  pi.  18.  cites  38  AfT.  22. 

6.  A  num  was  purfuing  bis  bufinefs  More  thejufiices  ofajf^e^  and 
one  12.  afaulted  him  in  the  prefence  of  the  JuftieeSf  in  difturbance  of 
his  fuit,  and  bj  force  and  arms  took  his  feme  from  bim^  and  carried 
ker  away  with  his  goods  and  chattels^  and  was  found  guilty  of  all, 
and  was  committed  to  the  ward  of  the  (heriff  ^  and  of  the  fine, 
tad  of  the  reft  of  the  punifliment,  the  court  would  have  advice  of 
the  counfel  of  the  king,  if  he  fhould  lofe  his.  hand  or  not,  quaere 
fdeo.    Br.  Contempts,  pi.  9.  cites  39  AS.  i. 

7*  Stetvard  of  a  leet  took  indiBnunt  of  robbery  in  a  leet  done  at  D» 
where  there  is  nofuch  vill  in  this  county^  but  in  another  county^  and 
alfo  indiStnent  of  the  death  of  a  man  which  does  not  belong  to  the  leet^ 
and  the  party  rendered  himfelf,  and  had  writ  of  the  Chancery  to 
remove  the  indidments  into  the  Chancery,  and  from  thence  into 
B.  R.  and  the  lord  of  the  leet  fent  the  indi&ment,  and  becaufe 
he  had  taken  indidment  without  warrant,  and  alfo  of  the  death 
of  a  man,  which  does  not  belong  to  the  leet,  and  fo  purprifed 
upon  the  kbg,  capias  iflued  againft  the  lord  to  attach  him  to 
make  fine  to  t|ie  king  for  him  and  his  fteward  for  the  contempt, 
inafmuch  as  h^  was  attainted  by  his  own  return  of  the  indidlment, 
and  he  came  ahd  made  fine  to  40  s.  quod  nota.  Br.  Contempts,^ 
pi.  11;  cites  41  AfT.  30. 
Br.  Parlia.  8.  Office  was  found  that  H.  of  H.  was  aiding  to  0.  Af»  enemy  of 
^^F*-35'  the  iingf  and  tuas  feifed  of  fuch  land^  8cc.  and  after  H.  came  into 
^^  *  *  parliament  and  denied  that  he  was  aiding,  &c.  and  had  refiitutiott, 
and  writ  to  N,  to  make  livery^  who  returned  that  T.  £•  was  Sfturbed 
\sf  ftcut  alias  £5*  pluries  fef  caufam,  l^e.  and  writ  to  anfwer  the 
king  of  the  contempt,  and  he  could  not  excufe  himfelf  of  the  con* 
tempt,  by  which  he  made  fine ;  and  it  is  a  good  pUa  that  he  had 
no  notice  of  the  contempt  tillfuch  a  day,  and  then  he  avoided:  for  by 
the  juftices  he  is  excufed  before  notice,  and  yet  it  was  by  aS  of 
parliament,  by  which  ijfue  was.  taken  for  the  king  that  he  occvfied 
after  notice,  and  he  who  had  reftitution  prayed  judgment  of  the 
iflues  &  non  allocatur ;  for  this  is  a  writ  of  conten^t  for  the  king 
(  444  ]  only,  and  H.  is  not  party  here,  but  he  fliall  fue  in  the  chancery, 
iot  this  is  matter.    Br.  Contempts,  pi.  13.  cites  43  Aff.  29. 

9.  hjheriff  returned  Vi^n  capias,  that  be  hadtqken  the  body,  and 
put  him  into  tbe^afte  tf  D*  and  the  abbot  efM.  t)ot  him  put  of  the 

c^lr. 


ifa/itif  to^  capias  ifHied  againft  the  abbot ;  quod  nota;    Br.  CoiU 
tempts,  pi.  1 6.  cites  ^3  R;  2.  &  Fitzh.  tit*  Return,  74. 

Io«  If  a  man  commentes  fuit  iogainft  me  in  banJt^  and  after  arrefli 
Pie  in  London,  &c.  by  which  I  bring  corpus  cum  caufa,  and  am  di/^ 
miffed,  if  this  matter  may  appear^  he  (hall  be  imptifoned  for  the 
contempt*    Br.  Contempts,  ph  17;  cites  9  H.  6.  55. 

W.  If  a  juror  appears  and  is  challenged,  and  is  tried  ihdjfer'ent,  Br.  ^totp« 
and  after  makes  default  when  bejbould  befnvorn,  it  is  a  Contempt^  Contfmpti. 
and  he  (hall  make  fine  to  the  value  of  the  land  fued  for  pet  annum;  l^'gf ' 
Br.  Contempts,  pi.  8.  cites  36  H.  6.  !27; 

I  a.  Non  moleftando  ijfued  to  the  mayot  of  Caiice,  for  the  tenants  of 
Mark  and  Oye  there  to  go  toll  free,  out  of  Chancery  fetufnable  in 
B.  R.  and  at  the  plur.  nor  caufamfignijic.  the  mayor  would  not  return 
the  writ ;  and  by  the  opinion  of  the  Court  clearly,*  attachment 
ifaall  iflue  againft  the  mayor,  directed  to  the  lieutenaht  of  CalicCj 
and  writ  of  error  lies  in  B.  R.  of  the  judgment  given  in  Calice* 
Br.  Contempts,  pi.  7.  cites  21  H.  7.  31. 

13.  The  zttomty  was  ordered  to ^ay  proceedings,  butthed^^^f- 
ant  proceedepls  injunction  to  bring  in  the  money  levied,  and  to 
anfwer  the  contempt.  Cary's  Rep.  62.  cites  2  Eliz;  foh  92; 
Sedgewick  v.  Redman* 

14.  Walter  Jeames  made  bath,  that  h<f  hahged  it  fubp&nd  on  thi 
door  of  one  Stacy  Barry's  widow  ;  and  that  the  defendant  ufed  to  te^ 

fort  thither,  as  he  heard  reported  before  that  time,  who  hath 
not  appeared ;  therefore  an  attachment  was  awarded.  Gary's  Repi 
79»  cites  18  &  19  Elis.    James  r.  Motgam 

15.  The  defendant  was  examined  upon  interrogaiortes  upon  thif 
breach  of  an  order  of  tkis  CoUft,  arid  departed  without  licentCi 
therefdrean  attachment.  Cary'sRep.  148;  cites  21  Eliz.  Boyl^ 
le  Hucks  V.  Vivean. 

.  16.  Attachment  againft  nJottneffes  ferved  to  t^fy*  '  Gary's  Rep. 
|6i.  cites  21  Eliz.    Turner  v.  warren. 

17.  Becaufe  the  defendant  maketh  oath  thai  he  cannot  afifwet 
without  Jight  of  writings  in  the  country,  and  then  puts  in  a  demur rer^ 
therefore  an  attachmehf  is  aVarded  agaidft  him*  P;  2i  £liz^ 
Toth.  77*     Fartneif  v^  Fox; 

iK.  A.  made  oath  for  the  fetving  of  a  fubpoena  on  a  witnefs  to 
teJHff  on  the  plaintiff's  behalf  before  certain  commifliohers,  who  y 

Inth  not  fo  done ;  therefore  an  attachment  is  awarded  againft  thd  ^ 

ikfendant*  Gary's  Rep.  115^  cites  2(1  &  22  Eliz.  Middleton  v* 
Spenght* 

19.  A  commijfion  to  anfwer,  he  returned  a  demurrer,  therefore  Cnf%  R€p» 
attachment  Gary's  Rep.  142.  cites  22  Eliz.  Paine  &  als' v;  Carew-  JS**  *•  **• 

«o*  A*  brought  debt  in  the  Exchequer  in  the  coiirt  of  Com-  p^j^/i;^ 
nion  Pleas  there,  and  pending  this  a£tion  he  comtnenced  other 
oBiffn  in  B.  R.  againfi  thefank  party  for  the  fame  caufe  ;  per  Shute 
this  is  no  contempt,  but  Manwood  and  Fanfhaw  contnl,  and 
flietlred  precedents.  But  when  a  plea  is  removed  out  of  a  bafi 
edurt  by  writ  of  privilege,  and  the  party  plaintiff  inthe  bafe  court 
counts  in  B.  R.  this  is  00  contempt,  and  is  at  liberty  to  fue 
wberc  he  plcafc*    Satil.  14*  pi.  36*  Pafch.  23  Eliz.  Anon. 
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21.  W.  caufed  a  leafe  to  be  made  by  a  ftranger  to  B.  of  a  hoii£l 
for  years,  and  then  caufed  B.  to)  bring  ejeSment  againft  J.  S* 
whom  he  alfo  procured  to  anfwer  to  the  aftion,  and  paid  the  fees 
to  the  attorneys  of  both  (ides»  and  this  was  in  order  and  with  an 
intent  to  get  W.  R.  out  of  pofleiBon ;  and  becaufe  W.  refufed  /#  ' 

r  44  J  ]  anfwer  interrogatories  he  was  attached  as  for  a  conteihpt.  It  was 
moved  for  W.  that  here  was  nothing  executed,  but  all  refted  in 
intent  only ;  but  Manwood  Ch.  B.  held  that  there  was  more  than 
intent,  and  though  there  v)as  nofalfity  to  the  party^  yet  it  it  an  ahufe 
to  the  courtf  viz.  a  pra£^ice  to  play  ail  parts  and  to  abufe  the  offi* 
cers^  and  Clench  faid,  it  ought  to  be  punifhed  feverely ;  where- 
upon W.  was  committed  to  the  Fleet  and  fined,  but  as  to  pillory 
they  would  advife.  Savil.  31.  Mich.  24  &  25  Eliz.  pL  73. 
White's  cafe. 

22.  When  zjiatute  impofes  a  petialty  for  a  contempt,  as  the  ccm- 
tempt  is  ^f^W,  Co  is  the  penalty.  Arg.  Lane,  107.  HilL  8  Jac. 

23.  After  an  habere  facias  feifinam  awarded,  executed,  returned^ 
and  jf/r^  the  defendant  re-entered  and  oufted  the  pltUntiffs  an  attach- 
ment was  awarded  upon  affidavit.  2  Brownl.  253.  Fafch*  9  Jac 
Gallop's  cafe. 

24.  This  Court  diref^ed  a  trial,  and  the  defendant  to  avoid  the 
order  procures  an  injunBion  cut  of  the  Exchequer,  the  defendant 
was  committed.  Toth.  135.  cites  Tr«  14  Can  Symmesv*. 
Plowdcn. 

25.  A  man  was  committed  for  terrifying  a  ntntnefs  who  was  to 
be  examined  at  a  commillion.  Toth.  102,  103.  cites  Tr.  15  Car. 
Partridge  v.  Partridge. 

26.  If  a  nurit  of  error  to  reverfe  a  judgment  in  this  court  is 
brought  and  allowed,  and  notice  given  of  it  to  the  attorney  of  the 
other  fide,  and  bail  put  in,  and  the  attorney  does  notwithflanding  fui  out 
execution ;  this  is  a  contempt  to  this  Court.  (Trin.  24  Car.  B.R.) 
But  it  is  no  contempt  if  notice  be  not  given  to  the  attorney  of  the 
writ  of  error  brought,  and  bail  put  in  as  the  ftatute  requires. 
L»P.  R.  306.  cites  Mich.  1649.  B.S. 

27.  A  man  fhall  not  be  in  contempt  by  non-petfarmance  of  any 
rule  of  court,  without  an  aftual  fervice  of  it  upon  ue  party^  or  its 
being  left  at  his  houfe.  Keb.  79.  pi.  53.  Trin.  13  Car.  a.  B.  R. 
Frittiman  v.  Dove. 

28.  No  procefs  of  contempt  is  to  be  taken  out  againft  a  defen* 
Axatfor  difobedience  of  an  order,  unlefs  he  hcferved  wth  a  writ  ^ 
execution  of  that  order  under  the  feal  of  the  Court.  3  Chan* 
Rep.  23.  Hill.  1667.    Moyier  v.  Peacock. 

29.  Defendant  caufed  the  plaintiff  to  be  arrefled  2  days  befisfc 
the  commif&on  for  examination  of  witneiTes  and  was  in  execution 
ordered  to  be  difcharged,  and  the  defendant  .to  pay  cofts  and  be  • 
at  the  charge  of  a  new  commii&oiu     2  Chai}.  Rep.  22.    20  Car.  a* 
Smith  V.  Holman. 

'  30.  Where  the  original  caufe,  on  which  the  procefs  is  ground- 
ed, is  matter  of  which  the  court  has  no  cognizance,  there  a  refema 
can  be  no  contempt*  Vent,  i*  Mich.  20  Car.  2.  B.  R.  Sparkes 
T.  Martin. 

31.  A 
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31.  A  man  arrefted  on  a  latitat  gave  a  warrant  ofattBmtjXti 
confefs  a  judgment,  and  prefently  zixsx /notched  it  out  of  his  hand, 
to  whom  it  was  delivered,  and  tore  off  the  feal ;  the  court  feemed 
Co  incline,  in  regard  it  was  to  confefs  a  judgment  in  this  court 
(6.  R.),  it  was  a  contempt  on  which  an  attachment  might  be 
granted.    Vent.  3.  Mich,  ao  Car.  a.  B.  R.  Anon. 

32.  If  a  nvitnefs  tuill  not  appear  and  be  examined  upon  the  re* 
turn  of  .the  fubpoena,  the  party  may  take  an  attachment  againft 
fuch  witnefs,  and  if  examined  on  the  other  fide  fupprefs  his  de- 
pofition.     3  CJh.  Rep.  65.  per  Mafter  of  the  Rolls,  1670.  Anon. 

33.  One  delivered  a  copy  ofinjunSHon  to  the  defendant,  and 
(hewed  him  the  v/rit  under  feal,  but  defendant  defired  to  com- 
pare it  with  the  original  and  fee  how  far  he  was  concerned  in  it, 
.which  being  denied,  defendant  thereupon  ideliverd  back  the  copy, 
but  difturbed  the  plaintiff's  pofleffion.  The  ferver  of  the  copy 
fwore  he  (hewed  it  to  the  defendant  under  feal.    Per  Ld.  Keeper, 

it  is  zfervice  fufficient  to  ground  a  contempt,  and  that  notwith*    ^  446  ] 
(landing  it  was  irregularly  ijfued  it  ought  to  be  obeyed,     a  Chan. 
Cafes,  203.  Mich.  26  Car.  2.     Woodward  v.  King. 

34.  Procefs  was  mif-ferved  by  delivering  the  procefs  to  a  wrong 
perfon,  as  it  appears  upon  commiffion  to  examine  the  contempt 
complained  of.  Per  Ld.  Chan,  there  is  no  reafon  defendant 
(hould  lofe  her  liberty  upon  a  miftake  of  ferving  procefs.  2  Cham 
Cafes,  100.  Pafch.  34  Car.  2.     Hammond  v.  Shelly. 

35.  Though  z  procefs  is  irregularly  ijfued  it  may  be  a  contempt 
to  difobey  it.     Prac.  Reg.  in  Cane.  loo. 

36.  Quarter  feflions  committed  Ld.  Prefton  for  refufing  to  be 
fwom  to  give  evidence  to  the  grand  jury  on  a  bill  for  high  treafon^ 
But  on  a  habeas  corpus  the  court  bailed  him.  Per  Holt  it  is  a 
great  contempt,  and  had  he  been  there,  he  would  have  fined 
him,  and  committed  him  till  he  paid  the  fine,  i  Salk.  278. 
pi.  2.  Mich.  3  and  4  W.  and  M.  in  B.  R.  The  King  v.  Ld. 
Prefton. 

37.  Upon  a  rule  of  ^reference  to  arbitrators  they  make  an  award  ^  fubmif- 
for  the  plaintiff,  and  a  Jlranger  by  contrivance  defeats  the  party  of  arWtmka 
the  benefit  of  this  award.  Per  Cur.  it  is  a  contempt  to  the  Courty  wu  by  rule 
and  an  attachment  (hall  be  granted,  for  it  fliall  not  lie  in  any  one's  ^^?^^ . 
power  to  defeat  the  rules  of  this  Court,  or  render  them  ineffec*.  J[^j,jt„j,^ 
tual.     2  Salk.  596.  pi.  !•  Mich.  8  W.  3.  B.  R.    Sir  James  But-  had  made 

lei's  cafe.  feme  pro- 

gieft  tn  the 
JBattCTy  tht^fycMtuandffiaechedavfff  tbtpapers,  and  Jo  lindtrtd  farther  procte^ngt  \  and  per  Holt^ 
there  oo^ht  to  be  an  attachment,  if  the  party  did  not  enlarge  the  rule  and  pay  coAU     7  Mod.  8* 
Paich.  1  Ann.  B.  R.  Davila  v.  Dahnanfer. 

38.  A  rule  was  made  at  mfi  prius  to  refer  a  matter  to  the  ^fi^^ 
men  of  the  jury^  and  that  the  plaintiff  fhall  have  a  verdidl  for  his 
fecurity ;  after  the  award  made,  an  attachment  lies  for  not  obeying 
tie  rule  of  Court,  i  Salk.  84.  pi.  3.  Mich.  1 1  W.  3.  B.  R. 
Hall  V.  Mifter. 

39.  An  infant  brought  appeal  of  murder^  and  D.  was  admitted 
S8  prochein  amy  after  the  writ  was  fued  out  and  before  it  was  re* 
(limablCf     The  under-Jheriff  at  the  injlance  of  the  infant  and  otheiF 
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ftbUMUf  hit  mi  ffthepracbein  amy^  delivered  tack  the  Vfnt  teth^btm 
font  and  Ins  relatwns.  This  is  a  coatempt  in  the  Ihcriff  for  whkh 
jie  was  fined  and  committed,  notwithftanding  his  clerk  in  court 
offered  to  underuke  for  the  fine,  i  Salk.  176,  I77f  12  W.  3, 
^.  R.    Toler's  cafe. 

40.  Wwds  contra  bonos  mott%Jpoken  efa  tnagifiraU  tn  court  is 
a  contempt,  for  which  he  may  be  fined.  2  Salk.  698.  pL  i.  HiiL 
2  Ann.  B*  R.  in  cafe  of  the  Queen  ▼•  Langley. 

41.  A.  confejfed  on  interrogatories  that  a  copy  cf  a  terit  hfmg 
ferved  upon  him,  and  the  writ  (hewed  him,  and  he/irf  be  knew  tie 
contents  of  it,  or  out  of  what  court  it  was,  he.  had  fpoke  with 
contempt,  this  was  adjudged  a  contempt.  6  Mod,  i^3.  Mich« 
2  Ann.  B.  R«  The  Queen  ▼•  Crofs. 

$.C.  dted  42.  An  infant  was  inveigled  from  her  guardian  ((hough  h^  was 
sWini.»i  f^^  ajjigned  by  the  court)  and  married  to  JV.  yet  both  the  faid  W^ 
^'  *'^'     and  the  parfon^  and  the  agents ^  were  all  cotnmitted  by  the  Mailer  of 

the  Rolls,  and  the  order  was  afterwards  confirmed  by  the  Ld. 

^arcourt*    Cited  by  the  Lord  Commiflioner  Jekyl,  2  Wms.*s 

Rep.  1 12.  [and  C^id  in  Marg.  to  be  22  May,  12  Ai|n.  Hannes  t, 

Waugh]. 

42.  A  i^ule  was  made  to  Ihew  cayfe  why  an  attachment  (hoold 
not  be  grantedyor  difobeying  a  tolt.  10  Mod.  349.  Hill^  3  Ceo.  i, 
%  R.   Burgh  V.  Blunt. 

44*  The  inferting  an  advertifement  in  the  news'papers^  ojjfering  0 
ro^vard  of  100  1.,  &c«  to  any  who  will  difcoverf  and  make  legal 
proof  of  a  marriage  in  queftion  in  the  Court  of  Chancery,  and  which 
marriage  had  been  before  adjudged  good  in  the  Spiritual  Courts 
r  447  ]  and  alfo  in  the  Court  of  Delegates,  and  a  verdidl  given  at  tfao 
bar  of  the  C.  B.  in  its  favour,  was  by  Ld.  C.  Parker  held  to  be  a 
reproach  to  the  juftice  of  the  nation,  and  a  thing  infufferable, 
^d  a  contempt  of  the  Court,  and  that  in  juflice  the  inferter 
inuft  (land  committed.  "W^m^/^  Rep.  675.  Mich.  1720.  Pool 
y.  Sacheverel. 

45.  Suing  the  bail  below,  while  a  writ  oi error  impending  inpar- 
fiamentf  is  a  contempt  and  breach  of  privilege.  Wms.'s  Rep.  685. 
flill.  1 720.  in  the  Houfe  of  Lords,  Throgmorton  v.  Church. 

46.  Encouraging  an  infant  ward  of  the  Court  of  Chancery  to  go 
from  hi^  comn^ttees,  under  whofe  care  the  Court  had  placed  htm,  i^ 

a  contempt^  Wms.'s  Rep.  697.  Pafch.  1721.  cites  it  as  Dr^ 
Talden's  cafe. 

47.  If  in  an  indiflment  the  profea/tor  and  defendant  enter  into  a 
fule  by  confenty  that  the  majlerjhall  take  48  out  oftbefreeholdcf^s  boai^ 
mnd  each  part%  Jhall flrikt  out  1 2  of  them,  and  that  the  fheriff  fhedl 
return  the  rejtdut  qf  the  48  to  try  the  caufe  at  the  ajfifes^  anci  at  the 
|rial  the  defendar^  challenges  the  array  for  want  of  hundredors^  it  is  a 
contempt,  and  an  attachment  (hall  be  granted.  2  Ld.  Raym. 
|lep.  1364.  Pafchf  10  Geo.  B.  R.    The  King  v.  Burridge. 

48.  Marrying  an  infant  ward  of  the  Court  is  a  contempt,  thopj[h 
the  parties  concerned  in  fuch  marriage  had  na  notice  that  the  injfant 
was  a  ward  of  the  (^^xrt^  3  Wnis.'s  Rep.  11 6*  Trin.  1731, 
Herbert's  cafe,        '       *         *  ^ 
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(B)     Punifhment  thereof. 

I.  "COR  contempt  the  defendant  Jball  be  imprifoned^  and  fo  it  was  B'*  Coroayi 
^    adjudged  tliere  \  quod  nota.    Br.  ContemptSj  pL  2.  cites  |^'  ^  ^^ 
44  £.  3*  24.  50  Air.  6» 

2.  The  m'iginal  rf  commitment  for  contempt  fcems  to  be  derived  from 
tiktjlatute  JVeftm.  2.  cap*  39.  for  fince  where  the  iheriff  was  to  im- 
prilon  thofc  that  redded  the  procefs,  the  judges  that  awarded  fuch 
procefs  mud  have  the  fame  authority  to  vindicate  it ;  hence  if  any 
one  oflfers  any  contempt  to  the  procefs,  either  by  word  or  deed| 
he  13  fubje£k  to  commitment  during  pleafure,  viz.  a  qua  non  deli- 
berentur  fine  fpeciali  prdecepto  domini  regis;  fo  that  notwithftand- 
ing  the  ftatute  of  magna  charta,  that  none  are  to  be  imprifoned^ 
nifi  per  kgale  judicium  parium  fuorum,  vel  per  legem  teme,  this 
is  one  part  of  the  law  of  the  land  to  commit  for  contempts,  and 
confirmed  by  this  ftatute.  Gilb.  Hift.  of  C.  B.  20,  2i. 

3.  Upon  information  that  the  defendant  difobeyed  a  writ  of 
fubpoena  brought  to  be  ferved  againil  her,  and  that  they  which 
IhouM  have  ferved  the  faid  writ  were  beaten  and  wounded^  tnerefore 
an  attachment  was  granted  againft  the  defendant,  and  a  fubpoena 
^gainft  him,  who  made  the  aflault  returnable  immediate.  .  Gary's 
Rep.  54.  cites  1  Eliz.  fol.  go,  &  97.    Rove  v.  Weft. 

4.  Attachment  for  not  performing  a  decree.  Gary's  Repv  75, 
cites  18  &  19  Eliz.    Leake  v.  Marrow. 

5.  Holgate  makes  oath,  he  left  an  injunBlon  in  the  houfe  g^the 
defendant,  and  that  the  defendant,  Elizabeth  White,  Thomas 
Crimore,  and  Robert  Watkins,  have  difobeyed  the  fame,  there<» 
fore  an  attachment  is  awarded  againft  them.  Gary's  Rep.  82» 
cites  19  Eliz.     Holgate  &  Ux'  v.  Grantham. 

6.  The  plaintifiF^ru;f</  the  defendant  a  writ,  but  did  deliver  him 
neither  note  of  the  day  of  his  appearance,  neither  did  the  fame  ap- 
pear unto  him  by  the  fcbedule,  label,  or  anv  other  paper,  and  the    [  448  J 
defendant  appearing  found  po  bills  it  is  ordered  the  defendant  be  al- 
lowed good  cofts,  and  an  attachment  againft  the  plaintiff  for 

fuch  ferving*     Gary's  Rep.  83.    cites  19  Eliz.     Brightman  v. 
Fowtrell. 

7.  The  defendant  being  in  prifon^  and  not  in  the  Fleet,  would  mt 
make  a  better  anfwer^  though  two  fubpoena* s  were  ferved  t  my  Ld« 
Keeper  faid,  let  that  be  deppfed,  and  he  ihould  be  fbut  tip  clofe 
prifonerin  wbatprifonfoeverYifwu^m  Toth.  70.  40  Eliz.  BickeC 
V.  Waller. 

8*  A  judgment-oxditor  brought  a  fci.fa,  againft  the  principal 
after  the  death  of  the  bail,  who  had  paid  the  debt^  and  had  a  releafi 
and fatufaEtim  acknowledged;  the  whole  Gourt  held,  that  thefe  pro- 
ceedings were  undue,  and  in  contempt  of  the  Court,  and  therefore 
an  attachment  was  granted  againft  the  creditor.  2  Bulft.  6!^.  Pafch. 
J I  Jac.  Higgins  v.  Sommerland. 

9.  In  ejeSlment  to  be  tried  at  the  bar,  the  AtlexiAxat  pleaded  in* 

fancy  on  purpofe  to  put  off  the  trials  but  it  was  found  by  fufficient 

proofs^  and  l^y  fcarching  the  reeifter,  that  the  party  was  63  jeart 

K  k  4  M^ 


448  Contempt 

Jdf  and  thereupon  an  attachment  was  granted  againft  him.  2 
Bulft.  67.  Mich.  1 1  Jac.     Lord  v.  Thometon. 

I  o.  Libel  in  the  Spiritual  Court ^pt  tithes^  to  which  the  defendant 
pleaded  a  modus,  and  thereupon  a  prohibitum  was  granted,  and 
afterwards  the  fame  perfon  libtlUd  for  tithes  ki  the  year  JMomng^ 
It  was  agreed  by  the  whole  Court,  that  if  the  Ubel  had  been  for 
the  fame  tithes  after  the  prohibition  granted,  an  attachment  ihould 
be  againft  him  for  his  contempt,  a  Bulft.  289.  Mich,  x  2  Jac 
B.  R.  Downes  t.  Hackfeby. 

1 1.  About  Mich.  9  Car.  zjine  was  impofed  and  parties  piUeryed 
mnd  imprifoned  and  laid  in  iroiu  for  abufing  a  man  for  ferving  a  (bb- 
pcena  in  B.  R.     Toth.  167.    Barker  v.  Shepherd. 

1 2.  The  plaintiff'^  after  a  verdiB  found  for  hinty  arrefied  the  A* 
fendant^  to  the  intent  that  he  might  hiwe  him  in  cuflody  vJjen  tbejydg^ 

ment  was  entered^  and  for  no  other  cattfe;  and  this  appearing  to  the 
Court  upon  his  own  confcffion  an  attachment  was  granted  againft 
him.     Sty.  211.  Pafch.   1649.  B.  R.   Lamb  v.  Duff. 

13.  The  defendant  was  arrefied  by  a  latitat  direBed  to  thejberijf 
rf  W'iltSf  and  thence  carried  to  M,  nvhere  he  vuu  arrefied  again 
by  a  ferjeant  of  that  tonun  by  procefs  out  of  the  corporation^cottrtf 
and  the  plaintiff  proceeded  againfi  him  in  that  courts  and  not  upon 
the  latifatj  the  court  granted  an  attachment  againft  him,  niiij 
&c.  and  an  habeas  corpus  cum  caufa.  Sty.  239*  Mich,  1650, 
B.  R.  Brian  v.  Stone. 

^4.  A  rule  was  made  to  {hew  caufe  why  an  attadiment  ihould 
not  go  againfi  ajufiice  of  peace  Hvlyo  proceeded  upon  em  xndiBment  ^ 
forcible  entry  after  a  certiorari  delivered^  and  fined  the  party:  upon 
ihewing  caufe,  the  Court  ordered  that  he  (hould  be  examined  npop 
interrogatories,  and  return  the  certiorari  and  reilore  the  fine. 
Sty.  359.  Mich.  1652.  B.  R.  Staple's  cafe. 

15.  A  witnefs^  who  attended  the  court  in  a  c^ufi  there  P>  be  triedy 
was  arrefied^  whereupon  a  fuperfedeas  was  granted  to  difcharge 
him,  and  a  rule  to  (hew  caufe  why  there  ftiould  not  be  an  attach- 
ment againft  the  perfon  who  arrefted  him.  Sty.  395.  Mich,  f  6. 
B.  R.  Culien's  cafe. 

16.  Procefs  of  contempt  is  not  to  be  taken  cut  againft  a  defendant 
for  difobedience  of  an  order,  unlefs  he  be  ferved  with  a  wnritof 
execution  of  that  order  under  tlip  fcal  of  the  court.  3  Ch.  R.  23. 
Hill.   1667.  23.  Anon. 

1 7.  Plaintiff  told  the  defendant  he  was  come  to  fcrve  him  widi 
an  order  from  the  mafier  of  the  rolls  ;  whereupon  the  defendant  faid^ 
the  mafier  of  the  rolls  kifs  my  — ^  The  mafter  ordered  an  attach- 
ment for  the  familiarity,  but  faid  he  believed  the  Lord  Keeper  woul4 
have  committed  him.  3  Chan.  Rep.  41.  Hill.  22  Car.  2.  Witbam 
T.  Witham. 

[  449  J  1 8.  In  a£^ion  for  falie  imprifonment  it  was  adjudged,  that  an 
»iCeb.7ii.  order  of  the  court  of  chancery,  without  a  Mnrit  of  attachment,  is 
adjudged  for  ^^^  ^  fufficicnt  warrant  to  take  and  imprifon  a  perfon  for  a  con- 
the  plaintiff,  tempt,  and  in  fuch  cafe  the  ufual  courfe  is  to  award  a  writ. 
T^^-y-     2  Saund.  182.  Mich.  22  Car.  2.   Furlong  v.  Bray. 

adjudged  ac-  '  o  » ,  / 

cordingly ;  it  (hould  have  been  an  attachment,  and  the  defendant  Haould  have  pleided   quoddasn  brere 

de  attachjuoKoto,  4k«    Mod.  %'jz*  pi.  34.  Trio.  X9  Car.  %,  Aaoa.    '  " 

19.  Examine 


tp.  Examination  ordered  of  one  in  contempt  for  fuficring  goods,  %  Chan, 
ordered  to  be  fecured,  to  be  carried  away,  he  being  there  with  ^.'c/bJt 
others  at  the  time.     2  Chan.  Cafes,  82.    Hill.  33  &  34  Car.  2.  s.  p'.  docg 
Harvey  v.  Harvey.  *">'  appear. 

20.  If  the  defendant  hath  not  appeared^  this  Court  cannot  decree 

the  bill  pro  confejp^^  but  z,  fequeJlrationWvAW  go  agaiiifl:  his  real  and  ^ 

perfonal  eftate  until  he  clears  his  contempt.     2  Chan.  R.  283.  35 
Car.  2.  Nodes  v.  Battle. 

21.  For  any  dire£k  and  pofitlvc  contempt  a  party  may  not  only 
be  taken  into  cuftody,  but  committed  to  the  i^^^/ during  the  pleafurc 
of  the  Court.  But  for  a  bare  contempt  in  not  doing  fomewhat,  then 
only  till  he  obey  and  perform ;  for  a  contempt  in  doing  fomewhat 
againft  the  order  of  the  Court  is  accounted  much  greater  than 
omitting  to  do  fomewhat  commanded,  feeing  the  one  is  wilful^ 
the  other  not  always  fo }  and  beiides  what  is  only  not  done  may 
be  done,  but  what  is  once  done  cannot  be  undone,,  though  itg 
effects  may  often  be  made  to  ceafe,  or  reparation  may  be  made* 

,  Pr.  Reg.  in  Cane.  1 00. 

22.  Where  a  defendant  was  taken  or  brought  in  upon  a  com-' 
mijffion  of  rebel/ion,  he  was  forthwith  committed;,  becaufe  he 
had  fate  out  all  the  ordinary  procefs  of  contempt.  Pr.  Reg* 
in  Cane.  loi. 

23.  On  a  decree  for  payment  of  money  after  a  writ  of  execu- 
tion and  attachment  returned,  the  Court  would  not  give  leave  for 
defendant  to  be  examined^  unlefs  he  gives  fecurity  to  abide  the  dc* 
.cxee*     2  Vem.  px.  pL  87.  Mich.  1688.  Roper  v.  Roper* 

24^  ^hen  a  man  is  fined  for  a  contempt  to  a  rule  of  Court,  the 
party  grieved  czn  have  but  a  third  part  of  tie  fne,  and  it  mud  be 
returned  into  the  Exchequer,  before  a  levari  facias ;  per  Holt.  Ch. 
J.  And  though  Sir  Samuel  Aftrey  faid  he  had  known  fevera) 
precedents  where  a  levari  facias  for  a  fine  hath  ifTued  out  of  the 
Crown-Office,  Holt  faid  that  had  been  much  queflioned*  Cumbu 
250.  Pafch.  6  W.  &  M.  in  B.  R.    The  King  v.  Cudmorc. 

25.  Rule  was  made  to  put  off  a  trial fuper  folutioiie  cufag*  znA  the 
coils  not  being  paid,  and  the  trial  put  o^,  the  plaintiff  moved  for 
an  attachment,  but  had  it  not  \  for  the  Court  faid  he  fliovikl  have 
gone  on.     i  Salk.  83.  pi.  2.  Mich.  10  W.  3.  B.  R.     Anon* 

26.  Sheriff  may  take  bail  on  an  attachment  of  contempt,  but  »»  Mod. 
the  profecutor  may  refufe  to  accept  it*     2  Salk.  608.  13  W.  3.  £^fl^^' 
^*  R.    The  King  y.  Daws.  an  «tuch. 

'  ment  in  eX" 
etntion  nhtr  a  decree,  the  Acri/T  rhay  infift  on  fecority  proportionable  to  the  duty,  bat  In  proceji  it  it 
^niy  40.1.  penalty.    Per  Guidot  RfgiAer.  Ch.  I^rtc.  no.  Pafch.  lyoo.  J>a&by  v.  Lawfoa* 

27.  Attachment  was  granted  iox  proceeding  after  a  certiorari  d^ 
livered*  7  Mod.  38.  Trin.  i  Ann.  B.  R.  The  Queen  v.  the 
Mayor  of  C?rUile* 

28*  On  a  motiop  for  an  attachment  againft  the  defendant,  up- 
pn  affidavit  made,  that  he  being  ferved  with  a  rule  of  Court,  to 
ihew  caufe  why  an  information  (Kpuld  not  be  filed  againft  him« 
faid,  be  did  not  care  a  fart  for  the  rule  of  Court ;  though  it  wa? 
jafiftcd  for  lum,  that  he  Ihonld  be  &rft  heard  to  Ibew  caufe  againft 

•      •  •     it, 
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it,  yet  per  totam  Curiam  he  (hall  anfwer  in  cuftody,  for  it  is  to 
no  purpofe  to  ferve  him  with  *  a  fecond  rule  who  had  defpifed 
the  firft}  fo  he  was  brought  in  and  bound  in  a  recognizance 
to  anfwer  interrogatories,  i  Salk.  84.  pi.  4.  Hill.  9  Ann.  B.  R» 
Anon. 

ap.  The  (heriflF  cannot  take  a  fa/7  iofid  upon  an  attachment  for  a 
contempt }  for  it  is  not  within  the  words  or  intent  of  the  Aat.  23 
H.  6.  and  judgment  accordingly.  Comyns's  Rep.  264.  pL  145* 
Mich.  4  Geo.  C.  B.     Field  v.  Workhoufe. 

30.  A  motion  was  made,  that  one  committed  for  a  contempt 
might  be  bailed  to  anfwer  interrogatories^  but  the  motion  was  not 
granted  for  default  of  fureties.  And  Mr.  Mafterman  faid,  that 
formerly  the  party*s  own  recognizance  ufed  to  be  thought  fuf- 
ficient}  but  the  Court  of  late  years  has  always  in/ifted  uporifuretitSm 
2  Barnard.  Rep.  in  B.  R.  Idich.  6  Geo.  2.  B.  R.  The  Kin{ 
V.  Clendon. 


(C)     Attachment  ftayed.     la  what  Cafes. 

!•  ^HE  plaintiff  ferved  one  Rolfe  with  a  fubpoena  adteftrfican^ 
^  dum,  and  after  he  was  ferved,  before  he  could  be  ex- 
amined, Rolfe  was  preffedfor  a  foldier.  Upon  oath  made  hereof 
attachment  was  flayed.  C5ary's  Rep.  58.  cites  Eliz.  fol.  3.  Hum- 
ble ▼.  Malbe. 

2.  If  defendant  is  in  contempt  for  not  anfwering^  and  on  mo- 
tion he  okains  time  to  anfwer,  yet  if  it  be  not  exprefsly  ordered, 
that  all  contempts  (hall  be  flaid,  the  plaintiff  may  go  on,  and  pnn 
yi-fi^/^  the  defendant  for  not  anfwering.  Vern.  104.  pi.  91.  Mich. 
1682.  Anon. 

3*  Upon  a  habeas  corpus  and  certiorari  to  the  fefSons,  the  re» 
turn  was,  that  it  was  for  contemptuous  words  j  but  per  Cur.  it 
is  illy  becaufe  they  (hould  be  expreffed  what^  and  after  filing  die 
return  there  can  be  no  amendment.  Vent.  336.  Pafch.  31  Car.  2. 
B.  R.    Anon. 

4.  Where  a  man  is  arrejted  upon  an  attachment,  the  con^ 
tempt  (hall  hold  good,  though  no  affidavit  be  filed  at  the  time 
of  taking  forth  the  attachment,  if  an  affidavit  he  filed  before 
the  return  of  it.    Vern.  172.   pi.  166.  Trin.  35  Car.  2.    Anon. 

5.  After  a  writ  of  execution  an  attachment  iflued,  and  then  an 
injunBwn  for  poffejfiw^  and  afterwards  when  a  writ  ofaffijlatut-^n^ 
moved  for,  the  defendant,  upon  debate,  ye^%  admitted  to  appear  and 
he  examined*  Arg.  2  Vern.  92.  Mich.  1688.  cites  it  as  the  Duke 
of  Norfolk's  cafe. 

6.  The  queftion  was,  whether  defendant  could  be  heard  before 
he  had  cleared  his  contempts,  though  he  offered  to  pay  all  plain- 
tiff's demands,  principal,  intereft,  and  coils.  Ordered,  that  the 
defendant  bring  before  the  mafter  all  that  is  due  for  prirtc^t 
$nterejtf  and  c^s^   and  then  to  be  at  liberty  to  move  to  have  his 

fequefiration  difcharged^   but  the   fequeftration  not  fufpended  in 
the  mean  time.  MS«Tab.  Feb.  20. 17x9.  Lord  W*  v.  CXbaldiftoxu 
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(D)     Attachment  and  Contempt  difcharged;  hj 

\vhat.     And  how. 

f  •  T  C.  wTAferved  with  a  fubpoena  hy  the  name  ofR.  C.  and  J.  W« 
^1  made  oath|  that  he  ferved  a  fubpoena  upon  R.  C.  and  an  at- 
tachment was  ferved  upon  }.  C.  and  ordered  tnat  he  fhould  be  diC' 
charged  thereof,  and  might  exhibit  his  bill  into  this  court  againft  [  451  J 
the  faid  J.  W.  and  call  him  in  by  progefs  to  anfwer  his  perjury* 
Cary'5  Rep.  103.  cites  20  £liz.    Clegge  v.  Warberton. 

2.  An  attachment  and  other  procefs  of  contempt  ifliied  out  of 
this  co^rt,  for  not  returning  the  defendant's  anfwer  by  commif* 
fion,  18  difchargedy  paying  the  ordinary  fees,  becaufe  the  plaintiff 
named  one  ccmnnjftoner  who  refttfed  to  join  with  one  of  the  defend- 
ant's commiflioners  in  taking  the  defendant's  anfwer,  and  a  new 
commiffion  is  granted  to  indifferent  commiflioners  named  by  the 
defendants.  Gary's  Rep.  113.  cites  21  &  22  £liz.  Marihall  v. 
Harwood. 

3.  G.  P.  made  oath,  that  where  the  plaintiff  ferved  ^  fubpoena 
upon  him  to  appear  brfore  commijponers  to  teflify  on  the  plaintiff's 
party,  he  the  faid  plamtiff  did  not  give  or  tender  him  the  faid  G. 
mny  money  for  bis  charges ^  and  alfo,  that  he  wasfick  then«  and  not 
able  to  travel  \  therefore  ordered  the  faid  G.  be  difcharged  of 
the  procefs  of  contempt  gotten  out  againft  him  for  not  being 
examined.  Gary's  Rep.  J41,  142.  cites  22  Eliz.  More  v. 
Woreham. 

4.  The  defendant  took  out  a  commiffion  to  take  his  anfwer  in  the 
country,  and  returned  a  demurrer^  therefore  the  plaintiff  took  out 
an  attachment,  which  this  Court  liked  well,  for  that  the  defend- 
ant  did  not  dire£lly  anfwer,  yet  in  regard  of  an  oath  made  of  the 
defendants  impotency,  a  nevj  commiffion  is  granted  to  take  his 
anfwer,  and  difcharged  of  the  attachment,  paying  the  ordi- 
nary fees.  Gary's  Rep.  142,  143.  cites  22  Eliz.  Pam  &  al* 
V.  Carew. 

5.  A  rule  was  made  to  (hew  caufe  why  an  attachment  (hould 
liot  be  granted  againft  an  attorney,  who  was  mayor  of  N.  for 
jffuing  out  an  execution  upon  a  judgment  obtained  there  after  a  writ 
pf  error  delivered  to  him  and  allowed;  but  he  proving  that  he  was 
faifornied  by  counfel,  that  the  record  was  not  removed  thence^ 
by  reafon  of  a  defe^  in  the  writ  of  error,  he  was  difcharged. 
Sty.  321.  Hill.  1651.  B.  R.    Mayor  of  Newbury's  cafe. 

6.  Upon  a  motion  for  an  attachment  for  that  the  defend* 
ant  had  put  one  out  of  poffeffion  who  was  put  in  by  virtue  of  an 
habere  facias  poffejffonem  s  it  was  denied,  becaufe  it  was  inGfted 
on  by  the  de^ndant,  that  he  came  in  by  an  elder  judgment^  and 
em  extent  upon  H.  Sty.  318.  Hill.  1651.  B.  R.  Fortune  T« 
Tohnfon. 

7*  13  Car.  2»  ft.  2.  cap.  2.  f  4.  Perfons  taken  upon  am 
fOtaebment  for  contempt^  not  to  be  difcharged  without  a  lawful  fuper^ 
feieas. 

%•  Subpoena 
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8.  Subpcena  in  nature  of  a  fci.  fa.  to  revive  a  decree;  the 
fendant  does  not  anfwer^    but    is  examined  upon  interrogatories  to 
dear  his  contempt.    2  Freem.  Rep.  128.   pL  153.  Trin.  1677. 
Anop. 

9;  Procefs  iflued  i\\\  proclamation  was  returned:  then  came  the 
general  pardon.  The  defemlant  appeared  and  demurred.  The  phixib 
tiff  moved  to  fet  afide  the  demurrer ;  for  though  the  contempt 
Mras  pardoned}  yet  the  delay  was  no  lefft  to  the  plaintx£  The 
lord  keeper  faid  that  as  to  the  contempt,  the  defendant  ftands 
re£lus  in  curiai  and  con{eq\scnt\y  ail  contempts  are  likewfe  pardtrnd^ 
and  therefore  ordered  them  to  proceed  on  demurrer*  Chan« 
Cafes,  238.  Mich.   26  Car.  2.    Anon. 

lo.  Ai^  attachment  after  a  decree  for  difmilEon  ts  in  nature  of 
an  execution  at  law,  and  a  general  pardon  maj  pardon  tie  contempt^ 
ha  not  the  debt.    Fin.  Rep.  253.  Tiin.   28  Car.  2.     Bartram  t% 
Dannett. 
But  where         1 1.  Upon  a  motion  for  a  ferjeant  at  arms,  on  a  comnnjtan  rf 


S^rtw'  ^^^^^^  retomed,  the  Court  held  that,  by  the  king's  demife^  all  procrfi 
liied  out  in  of  contempt  not  executed  is  determined^  lo  that  you  muft  begin  again 
the  time  of  at  an  attachment }  but  where  any  procefs  is  executed,  and  a  ccpi 
^e^^ud  c^T^^®  returned,  there  the  procefs  ftands  good.  Vem.  300.  pU 
ntcuta       295.  HilL   1684.    Anon* 

3  days  afier 

tht  h»g^i  demje^  but  hefirt  notice  of  hh  death^  the  Court  oo  reading  the  caie  of  *  Ciev  ▼•  Vek- 
iioM»  in  CfOi.  C«  97*  and  a  precedeat  in  the  Lord  Keeper  Norrh^t  time,  betwrizt  Vaocbak  t« 
Baupfiklo,  wm  of  opinion  thu  che  actachmeat  was  well  csecuted>  and  alio  well  rctnmed,  and  tfaaC 
the  proceeding  upon  it  fince  wu  good.     Vern.  400.  pi.  372.  Pafcb.  x686.  Burch  ?•  MaypcwadBrt 

12.  If  one  is  arrejled  upon  an  attachment  either  in  procrfs  or  im 
execution  after  a  decree,  yet  in  both  cafes  on*  his  appearing  hefwt  the 
regifler^  he  is  to  be  dif charged^  and  to  anfwer  the  interrogatories 
at  lar^,  and  not  in  cuftody,  and  upon  the  regifter's  certificate, 
that  the  party  has  appeared,  the  (herifF  is  to  deliver  up  the  bond. 
Ch.  Free.  Iio.  Mich.   1699.    Danby  v.  Lawfon. 

13.  If  one  brought  in  on  contempt  detiies  all  uponoatb^  he  is  of 
eourfe  difcharged  of  the  contempt ;  but  if  he  has  forfworn  himfelf 
he  fhall  be  profecuted  for  the  perjury;  per  Cur.  12  Mod«  511. 
Pafch.    13  W.  3.     The  King  v.  Sims. 

14.  Contempts  for  aHitig  againjl  an  order  of  the  Court  diC- 
charged,  the  order  being  erroneous.  MS.  Tab.  Jan.  28th,  1722. 
Stone  V.  ^urn. 

15.  If  one  in  contempt  to  a  ferjeant  at  arms  for  want  of  an  an* 
fwer,  and  then  puts  in  an  atifwer^  and  the  clerk  in  court  accepts  tbo 
cofls  of  the  contempt y  this  purges  the  contempt.  2  Wms-'s  Rep. 
481.    Trin.  1728.  at  the  Rolls.     Anon. 

16.  Mr.  M^fterman  faid  that  by  the  praftice  of  the  Court  in* 
ferrogatories  need  not  be  filed  againil  a  man  committed  for  a  con- 
tempt till  within  4  days  after  fecurity  given  by  the  party  to  anfwer 
ihem ;  but  the  Court  held  the  party's  giving  fecurity  not  neceflary 
as  he  is  in  cuftody,  and  that  4  daysjbould  be  computed  fr^m  the  timi 
tf  the  partjfs  being /worn  to  anfwer  tpem    2  Ban^ard.  Kep.  in  B,  R« 

Trin,  5  Geo.  2.    Anon, 
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(E)    Where  Procefs  rauft  begin  De  Novo.  ^ 

!•  T>Efcndant  was  in  contempt,  and  pardoned^  and  the  plaintiff 
^^  was  compelled  to  ferve  a  new  fubpoena  to  do  that  which 
was  firft  ordered.    Toth.  lo.  3.  cites  Trin.    37  Eliz.     Young  v. 
Chamberlain. 

a.  If  after  procefs  of  contempt  the  defendant  puts  in  an  infuf- 
Juietit  anfwer^  and  fo  reported,  the  plaintiff  fhould  not  begin  as 
formerljr  with  procefs  at  the  fubpoena,  but  (hall  go  on  to  the  at- 
tachment with  proclamation  and  other  procefs,  as  if  the  anfwer 
had  not  been  but  in.  Per  Lord  Keeper.  Chan.  Cafes,  238.  Mich* 
26  Car.  2.     Anon. 

3.  One  in  contempt  to  aferjeant  at  arms  for  iiuint  of  an  anfwer f  Abr.Eqa. 
puts  in  an  infufBcient  anfwer,  and  the  clerk  in  court  accepts  the  ^*^">  3S'» 
cofts  of  the  contempt,  and  fo  purges  it.  In  the  procefs  of  contempt  and  fey«'thii 
for  Xhtfecond  anfwer^  the  plaintiff  muft  begin  again  with  an  at-  diftinaion 
tachmcnt,  and  not  where  he  left  off.     But  if  neither  the  plaintiff  2he  foiuitoi? 
nor  his  clerk  in  court  accepts  the  cofts  for  want  of  the  firft  an-  general,  and 
iwcr,  though  tendered,  and  xh^frfl  anfwer  be  reported  infufficienfy  agreed  to  by 
the  plaintiff  may  go  on  with  the  procefs  for  the  fecond  anfwer,  ^*fj^^|,bjl** 
where  he  left  off  at  obtaining  the  firft.     And  therefore  it  is  ufual  and  agreeable 
and  proper  for  the  clerk  in  court  to  refufe  the  cofts  for  want  of  «» ^^^  pf*>ni- 
rhe  firft  anfwer,  till  he  is  fatisfied  it  is  a  fuU  anfwer.     2  Wms.'a  ?1  rt""  "' 
Rep*  481.  pi.  152.  Inn.  1728;  at  the  Rolls.  Anon.  Trin.  1728. 

between 
Half^vv;!]  4nd  Granger.    [And  reems  to  be  S.  C] 

(F)     Pleadings.  ^4^3] 

I.  A  7tachment  upon  a  prohibition  forfuuig  in  the  Spiritual  Courts 
-^  for  tithes  of  great  trees  againft  the  ftatute,  he /aid  that  l^efued 
vf  tithes  fffilva  cadua^  abfque  aoc  that  he  fued  of  other  than  of  filva 
cxdua,  and  no  plea,  hnifhall  fay  abfjue  hoc  thai  he  fued  of  great 
trees,     Br.  Traverfe,  per,  &c.  pi.  31 1.  cites  5  E*  3.  10. 

2.  In  contempt  for  not  admitting  varlet  of  the  king  to  a  corody^ 
it  was  faid  that  it  had  been  a  good  plea  for  the  prior  to  the 
contempt  to  have  faid^  that  there  came  but  one  'Writ  of  contempt 
to  bis  hands ^  quod  nuUus  negavit.  Br.  Contempts,  pi.  18.  cites 
50  Aff.  6. 

3.  Attachment  upon  prohibition,  that  he  held  plea  contra  to  the 
prohibition  of  the  kingf  and  did  not  'count  that  prohibition  ivas  de- 
iivered  to  the  defendant^  and  therefore  ill,  for  the  form  fhall  be 
cbferved  in  matters  which  are  not  traverfable  as  here,  and  efplees 
in  formedon,  &c.  and  yet  they  are  not  traverfable,  and  this 
default  was  pleaded  to  the  count.  Br.  Count,  pi.  11.  cites  9 
H*  6.  6 1* 

4.  Certiorari  out  of  B.  R.  to  the  mayor  of  Winton  to  certify^  &c. 
fifbo  did  not  return  the  alias  or  the  pluries^  by  which  attachment 

upon 
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*  la  the  upon  contcmpt  liTued  to  xiitjberiff^  and  he  reiunudiht  writ  fueJ 
Uhlf5«^dbe''  ^^^  ^^«/  m/ijcrisf  who  prayed  that  the  king  count  agmnfi  Urn / 
f«bkigiwa  and  becaufe  die  record  and  the  writ  made  mention  of  thede« 
count  ia  (his  livery  of  the  wtxtSt  &c«  therefore  by  the  juftices  he  need  not 
^1^^*  count ;  for  the  record  comprehends  the  day  and  place  of  the  de« 
CoonC  pi.  livery  of  the  writs,  and  ail  the  matter,  but  by  others  he  (hall 
34.  citet  make  count,  and  the  *  tales  have  a  count  in  this  a£tion ;  for  the 
^^i^  I,  mayor  may  traverfe  that  no  writ  was  delivered  to  him  quod  fuit 
vis.  the  de-  conceflum.    fir.  Contempts,  pi.  14.  cites  2  £•  4.  i. 

dvation 

Kifcs  t  count  in  thit  cafe,  lee. 

g.  Bill  of  attachment  upon  privilege  for  goods  carried  away,  wag 
brought  by  the  warden  of  the  Fleet ,  who  had  the  office  injure  axons, 
the  defendant  /aid  that  he  it  guardian  in  Jure  uxoris^  and  is  net  fi 
named  iH  the  writ^  judgment  of  the  writ,  and  non  allocatur;  for 
he  is  officer,  which  is  fufficient  to  have  the  privilege,  and  the  of- 
fice itfelf  is  not  here  in  debate,  and  therefore  the  writ  awarded 
good.    Br.  Attachment,  pi.  22.  cites  9  £•  4. 40. 

6.  Debt  upon  the  attachment,  the  {heriff  returned  quod  at 
tachiatus  eft  per  cattalla  ad  valenciam  40  s.  and  at  this  day  the  dt' 
fendant  was  effoignedf  and  at  the  day  which  he  had  by  the  eflbign 
he  made  default^  and  per  tot.  Cur.  the  efToign  ot  the  goc^ 
attached  are  faved,  notwithftanding  the  default  afters  quod 
iiota.  Per  Judicium.  Br.  Forfeiture  de  Terns,  pi.  67.  cites 
21  £•  4.  78. 

7*  Contempt  (hall  be  anfwered  in  proper  perfon  and  not  by  at* 
torney.    Br.  Contempts,  pi.  15.  cites  22  E.  4.  33, 34. 

8.  Attachment  upon  a  prohihitiony  and  counted  that  he  delivered 
a  prohibition  to  the  defendant,  and  yet  he  proceeded  in  theSptri« 
tual  Court,  the  delivery  of  the  prohibition  is  not  traverfable,  but  if  he 
proceeded  contrary  to  the  prohibition  of  the  king  or  not.  Br.  Traverfesy 
per,  &c.  pi.  370.  cites  i  H.  7.  i8.  in  the  en,d  of  the  a£lioa 
debated  there  arguendo^  in  tne  Old  Reports,  and  therefore 
quaere. 

For  more  of  Contempt  in  general,  fee  C^rtfOtfttL  CoSjSFt 

(tbmntt^  |S|ro|)fbftfon,  &eq,aettratfon,  &n:ikiQA>  and 

other  proper  titles. 


"•...'"*. 


i^'  /: 
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Continuance  and  SDtCconttnuanee* 


Fol.  4H* 

(A)     \OfProcefs]    Tto  what  Time  it  tnzj  be.       sTdTR^ 

tu^^(T). 

[!•   TTPON  an  original,  a  term*  or  two,  or  three  tertni  may  he  ibid,  cites 
^     «i^  between  the  tefte  and  the  return  g  and  this  (hall  be  a  Jria.  15 
good  continuance^  for  the  defendant  is  not  at  any  prejudice  by  it,     '  ^'  ^* 
and  the  plaintiff  may  give  a  day  to  the  defendant  beyond  tie  common  day 
if  he  will*     D.  2  £liz.  175.  23.] 

[a.  A  continuance  by  capias  ought  to  be  msAeJrom  term  to  term,  *  Fiub^ 
and  there  cannot  be  any  mefn  term,  becaufe  the  defendant  ought  ^"*»»«- 
not  to  ftay  fo  long  in  prifon.      *  8  £•  4«'i3»      Per  Cumber,  f  dm's.cV 
D.  a  EIiz*  175.  23.]  Br- 

Coatiatt- 

ance,  pl.4S.  citeiS.  C. f  Cro*E«467.  t^ts)  pl.t?.  HilL  sSEUs.    Arg.  cittt  S*  C*  wA 

ai  H.  7«  16.  aad  %  E.  4.  4.  S.  P. 

[3*  But  by  dijlrefs  a  continuance  may  be  made  with  more  than  a  Fttsh.  Cm* 
term  mefn.  '  8  E.  4.  13.  per  Cumber.         D.  2  Eliz.  175.  23.]        ^TcU^'.^ 

Br.  Coatiauaaee,  pi.  48.  citst  S.  C.  and  S.  P.  ai  from  Mich,  to  Eafler* 

|[4.  If  a  continuance  be  made  in  an  inferior  court,  ad  proximam  Cro.C.t54« 
ibidem  tenendam,  without  alleging  any  day  to  wtfich  it  is  adjourned  ;  jj^'  ^^  J*** 
yet  if  the  court  be  to  be  held  by  cujtom,  not  at  any  certain  day,  Laxom. 
as  every  week,  or  de  tribus  in  tres,   &c.  but  die  lunae,   nvnen  s.  c.  aii4 
the  judges   thereof  pleafe ;    this  is  a   good  continuance.      P.    8  a^SJ^  fc- 
Car.  B.  R.  between  Laxe  and  Jesson  adjudged,  and  a  judgment  chmjur- 
given  in  Coventry  afBrmed  in  a  writ  of  error  \  this  being  moved  ^^^ 
for  error.]  wS^.'"* 

And  JonM  J.  faidy  thtt  all  their  proceedinft  m  Walei  are  adjourned  till  the  ncit  smt  feffioni,  and 
none  Koowa  when  the  great  (effiuni  (hall  be  held.  And  it  ia  faid  that  thii  error  wu  affigned  and  offi^ 
ruled  in  the  cafe  of  Bychcl  v.  Parry. 

[5.  In  writs  of  execution  the  jujlices  may  give  a  day  at  their  plea^  Fltih.  Joor, 
fure.     24  Ed.  3.  31.  b.]  5^3; '»« 

[6.  As  in  zfcire  facias  to  execute  afim^     24  E.  3.  31*  b.1  fltth.  jonr* 

• '  *     .  pi.  9.  dtct 

-  S.  C. 

[7.  If  a  continuance  be  in  an  inferior  court,   that  hath  power  to  *  Cto.  C« 

hold  plea  de  tribus  in  tres,  or  any  other  certain  time,  and  not  otherwife,  ^^  ^S^* 

there  the  continuance  ought  to  be  ad  proximam  curiam,  Jcilicet,  and  aU  tow  V. 

lege  the  day,  otherwife  it  is  not  good;  and  it  is  not  fuficient  to  fay,  I'Azom. 

ad quam  quidem  proximam  curiam,  fcilicetjidch  a  daf,  Sec.  htczuk  the  f^^^'I^* 

party  ought  to  know  the  certain  dav  upon  which  the  entry  of  the  admitted.— 

continuance  to.    £•  8  Car.  B.  R.  Dctween  Laxs  and  Jcsson,  in  see  pi.  4. 

a  writ  S-C-^CC) 
a  wr«  ^  j^  5^0, 
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•  Thii  it  a  writ  of  error  upon  a  judgment  in  Coventry,  agreed  per  Coriatib 
^^ffll'    •D.pEliz.asi.] 

be  D.  a62.  ^.    pi.  32*  33.  Trin.  9  EHg.  S.  C.  cited  Cro.  E.  105.  pi.  i6.  Tna.,  3o£lis« 

B.  R.  in  cafe  of  Lx  at  v.  JtNKXKCt,  io  which  cafe  a  judgment  was  revcrfed  in  an  inicrior  f  couit  iar 
error,  becaufe  the  dlfttefi  noai  awarded  returnable  at  the  mxt  cntrt  njter Jerking  the  fr^ceji^  whcrea» 
every  return  ought  to  be  at  a  day  certain,  and  it  may  be  the  proceft  ihall  not  be  fenred  within  a  year, 
and  the  defendant  it  to  ba've  day  at  every  court y  otherwife  the  procefs  is  difccntinued,  and  thercfen 
judgment  was  rcverfed.  S.  C.  cited  2  F.ulfl.  37.  Mich.   10  Tac.  In  caTe  of  JoNXt  ▼»  Sif  ITR9 

which  was  that  J.  was  ancfted  otxfroceji  to  jpfnar  in  /'/actio  tranfgrrfionis  at  the  ccurt  pf  tht  M^rfjmifem 
md  proxmam  curiam  there  held,  without  fi.-nving  the  dtfy  eertatn  when  the  next  court  was  to  be  bdd« 
Xsception  was  taken  that  this  is  too  gene.- at,  for  fo  he  may  be  detained  40  years  before  any  court  may 
be  held,  and  that  the  day  when  the  court  ihould  be  held  (hou!d  have  been  ihewn  certain  ;  and  thoikgh 
k  was  objected  that  proxiona  curia  here  apfiears  well  by  tlieir  jurifdi^ion,  whiih  is  to  hokl  the  cooit  de 
die  in  diem,  and  that  fo  the  fame  had  been  ufed  ihefe  40  years,  without  (hewing  the  day  certain  what' 
the  court  was  to  be  held,  .yet  the  whole  Court  was  cf  opinion  that  the  day  ou^Ut  to  have  been  certasnly 
ihewn,  and  for  default  thereof  tht  plea  was  held  ill,  and  the  party  arreted  difcharged.  Cro.  J. 

314.  pi.  15.  Johns  V.  Smith,  S.  C.  adjudged  accordingly. — ..*.$•  C.  and  alfo  D.  ft6s.  pi.  33. 
and  Cro.  £.  Lett  v.  Jenaingt,  los*  cited^Aaym.  205.  Mich.  22  Car.  2.  B«  R.  in  the  caft  of 
GiBBS  V.  STaATroRD.  ButTwifdrn  J.  faid  that  the  caie  of  Dyer  was  good  enough  aotvitii* 
ftanding  that  error,  but  the  judgment  was  rererfeJ  for  other  errors,  as  appears  i  RoU.  Abr.  416.  pl.s* 
JeiTon  V.  Laxen,  fed  adjornatur.     See  Inf.   (C)  pi.  3.   this  cafe.  Mod.  81.    pi.  45.    Midu 

22  Car.  2.  B.  R.  Anon.  Hale  Ch.  J.  faid  that  when  in  an  inferior  court  the  venire  ^as  is  wA 
proximam  curiam,  it  is  naught  j  becaufe  ills  uncertain  when  the  court  will  be  kept;  butr/'irie 
Mtfueh  a  day  ad  proximam  curiam,  it  is  good.-  In  falfe  imprifonment,  the  defendant  juftined  bf^ 

proceis  out  of  an  int^rfor  court,  which  ws^  to  t^ke  the  plaintifi^'  and  have  him  ad  proximam  curiaiB  { 
exception  was  taken  to  this,  and  the  Ch.  Juftice  doubted  that  the  exception  was  good,  and  fo  the  ple% 
ill,  becaule  it  ought  to  be  on  a  day  certain  ;  but  t'le  other  jufticcs  e  contra,  and  judgment  for  the  dc* 
fcadaat*    a  Mod.  5S,  59.  Mich.  27  Cat*  2.  C  B.  Crowder  v.  Goodwin. 

[8.  Continuance  cf  a  plea  cannot  be  by  one  ttrm  or  more  nufhp 
iipon  xht  prayer  of  the  defendant.  M»  15  Jac.  B,  R.  betweea 
SHOTBbLT  AND  Leech,  per  Curiam  agreed.J 
^S.C.  cited  [p.  But  the  continuance  of  a  plea,  upoti  advice  of  the  Courts  hj 
1'  «**!id^'  ^  ^^'"^  ^^  more  between,  is  not  good.  M.  {  i  Car.  at  Reading* 
jttdg<Id.  Sty.  term,  B.  R.  between  Norris  and  Johnson,  in  a  writ  of  error 
S39*  upon  a  judgment  given  in  Banco,  it  was  adjudged  to  be  a  di£^ 

continuance,  where  the  cafe  was,  that  in  trefpafs  in  Banco  the 
defendant  pleaded  a  fpecial  plea^  upon  vsKidv  tixt  plaintiff  denmrred^ 
and  the  Courts  upon  an  advifare  vtdt,  gave  dajfrom  Eafier^term  t& 
MicbaelnuU'tertnj    intermitting   Trinity-term^    and   therefore    ad- 
judged to  be  a  difcontinuance,  and  the  judgment  reverted  accord- 
ingly ;  becaufe  if  this  fbould  be  allowed,  the  Court  might  delay 
-^  ^         men  perpetually,  for  as  well  a%  they  might  intermit  one  tenn^ 
I  Foi.  485.  they  might  ||  intermit  one  year,  or  twenty  years*    Contra  M, 
i^— y-i^.;  /j J  jjc,    B.  R.    between    Shotbolt    and    Le^ch^.   per  .Cu» 

nam,] 
Sty.^  339»  [10.  If  a  man  declares  in  an  aftion  upon  the  ftatute  ef  mono- 
fudged!**'  polies,  as  the  king's  patentee  of  foap,  and  after  the  defendant  itt 
Eajfer-term  pleads^  that  the  king  did  not  make  any  fuch  letters  pa- 
tents, and  ijfue  if  joined  thereupon,  and  day  given  to  the  plaintijf  tilt 
MichaeltnaS'termj  but  there  is  no  continuance  between  Bafter  em4 
Trhtity-termf  it  is  a  difcontinuance,  for  though  the  Court  midit 
give  day  to  bring  in  the  letters  patents  in  Micnaelmas-tenii^  osut- 
tmg  Trinity-term,  yet  there  ought  to  be  a  continuance  bctwcca 
Eafter  and  Trinity-term  by  a  Curia  advifare  vult,  till  TAutj* 
term,  or  otherwife  it  is  a  difcontinuance.  Tr.  16 ^Z»^  bctwecg 
Friend  and  Baker  adjudged»J 
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1 1.  The  defendant  bciilg  tb  go  to  the  marches  of  Scotland 
Vith  the  king,  to  aid  him  in  his  war,  the  iiftg  by  writ  comi^anded 
the  juJKces  to  cmttnue  the  plea  till  his  (the  hin^s)  return*  The 
judges  notwithftanding  proceeded  td  judgment  againfl:  the  de-» 
fendant,  and  the  judgment  was  afirmed  in  error ;  for  every  con^ 
ifinuance  tnufi  be  to  a  day  certain^  whereas  the  king's  return  is  un- 
certain. Jeidc.  7.  pi.  10.  cites  Mich.  3£.  i»  f.  ap.  [but  it 
ihould  be  f.  or  pi.  24.]  CrefTey's  cafe. 

12.  Attaint  in  B.  R^  was  not  difcontinued,  becaufe  he  had  a  8r«  D!rc!»n» 
longer  day  than  ihe  common  dayi  for  this  is  the  delay  of  the  plaintiff  p^'JJ^*^  '^j* 
himfelf.  fin  Jours,  pL  43V  cites  15  Aff.  6%  and  6  E.  3.  ac-  28.  ciics^ ' 
Cordingly^  S.  c. 

.    1.3.  In  quare  hnpeditj  they  were  at  ijfue  upon  traverfe  of  the  pre*   [  4^d  J 
Jentnunty  bynvbich  the  plaintiff  claimed,  znd  the  plaintiff  prayed  day  * 
hy  11  weeks^  and  the  -defendant  prayed  day  by  i^  dqvs^  and  the 
longed  day  was  given  according  to  the  prayer  of  the  plaintiff} 
quod  mimm  I     Biv  Jours,  pK43*  cites  21  £•  3^  a^. 

14*  In  (^e^  writ  was  awarded  to  the  bifbop  to  certify  whethet 
laSayd  or  mulier,  and  the  parol  was  not  wimout  day,  but  day 
gtven  to  the  parties  adproximam  feffionem  fe*  inietim  quod  fequatur 
hreve  tpifcopo  ad  -certifcand* ,  at  M'^hich  day  the  biOiop  did  not  cer« 
tify,  and  fcut  alias  was  awarded,  and  day  was  given  over  io  thi 
next  feffions^     Br.  Jours,  pi.  46%  cites  38  Aff.  30* 

15.  In  trefpafs,  they  were  at  iffuc,  and  the  plaintiff  took  day  by  a  S-  P«  Sr> 
year^  and  the  other  alleged  it  for  difcontinuance  of  procefs,  and  yet  ^''^j"^'-  '."[j^fc 
good  by  award ;  for  the  plaintiff  may  delay  himfelf.  .  Br.  Joursi  cds,  pi.   . 

pi.  16.   cites  46  R  3»    l6v  •  citM46>\3# 

16.  Trefpafs  againfl  ttoo,  the  one  appeared  and  pleaded  to  iffut,  •$.!** 
aoid  the  other  fnade  default^  and  day  was  given  to  him  who  pleaded  by  4'**  ?*' '  3' 
4  year,  yet  no  difcontinuance  by  awardi  by  reafon  that  the  •  ^\' y,  ^,  j  ^^, 
plaintiff  nui^  delay -himjelf  without  offence,  by  awards     Br.  Difcon-  -7— j"  ^' - 
ttnuance  deProcefs,  pi.  7.  cites  46  E.  3.  26.  no'dfroV*  * 

tiauance  in  B.  R.  becaufe  he  bad  longer  day  than  the  common  Aty ;    for  thii  is  the  dtiay  of  the  ptAui  • 
^ffhimfcU;     Ibid.  pi.  ftS.  ciiei  15  Aff.  6.  and  T.  6  £.  3.  iccqjrdingljr. 

1 7;  A  man  outlawed  fued  charter  ^pardon,  and  fcire  facias  again/i 
the  plaintiff,  who  pleaded  to  iffue,  \nA  after  he  who  was  outlawed 
faid,  that  there  Hifere  only  tVM  ffopiqfes  before  the  exigent  which  appeared 
rf  record  i  and  by  fome,  1^  the  fuit  of  the  pardon  he  affirms  the 
record,  and  cannot  take  advantage  of  difcontinuance,  ahd  by  fome 
it  b  ill  continuance  \  and  after  he  found  maiilprife,  and  therefore 
it  feems  that  it  is  admitted  to  be  discontinuance.  Bn  iJ^tlagary^ 
pi.  62.  cites  3  H.  4.  10. 

1 8*  If  the  plaintiff  counts  in  debt  or  trej^afs,  and  the  defendant 
fkads  to  the  jurifdsBion,  or  if  continuance  be  taken  to  another  term, 
it  Ihall  be  made  upon  the  writ  as  if  no  continuance  had  been 
made^  and  no  continuance  fball  be  entered,  and  at  the  next  term  the 
fUmtiffJball  count  denovo;  per  Babb.  Br.  Continuance,  pU  234 
cites  8  H.  6.  18. 

19.  Note,  per  Cumberford  prothonotary,  tliat  capias,  nor  cch* 
tenuauc*  iy  cc^ias^  can  have  day  only  from  term  to  term,  by  reafcrt 

Vpx..  V.        *  LI  ^f 
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£f  the  iafri/oftment ;  but  antra  rfdiftreff^  for  thU  may  orer-pifk  a 
term ;  as  of  iflue  in  Mich,  term  returnable  term.  Pafch.  Br* 
Jours,  pi-  71 A  citen  8  £•  4.  14. 

20.  In  mttaifttf  the  grand  Jury  appeared,  and  the  Court  hy  affent  ef 
tie  parties  gave  day  to  them,  and  to  tie  petit*jury  de  termina  Pa/ci^ 
M  15  Jebanms  in  termino  Trinif,  that  the  parties  may  com^  to 
agreement  in  the  mean  time.      Br.  Jours,    pi.  56.    cites  21 
E.  4.  23. 
I>«  15S.  «.        2 1 .  An  exigent  may  be  awarded  in  Eafitr^erm  returnable  in  Mi" 
KiiL  VeKs*  ehaelmas^erm  s  for  the  nature  of  the  writ  requires  it ;  becaufc 
s.  C.  but     otherwife  in  the  (hort  term  5  counties  cannot  be  held,  and  tfaere- 
s.  p.  does    fore  though  a  term  mefne  be  left  out,  yet  the  writ  is  goody  and 
aot^pe«r.    ^^^jj  ^Qntinued.      Dal.  104.    pi.  43.    anno  15  Eliz-    PoUard  v. 
Paine. 

22.  So  a  grand  cefe  in  a  real  oBion  requires  9  returns,  and  there* 

fore  if  it  \^  awarded  in  Eafier'4erm,  it  fhall  be  returnable  ahut 

Crajf  Animarum  in  Mich,  term,  and  though  a  term  be  left  out, 

yet  it  is  good  enough,  bccaufe  the  return  of  the  writ  requires  vu 

Dal.  104.  in  S.  C. 

C  457  3       ^3*  ^  judgment  in  an  inferior  court  was  reverfed  for  error, 

becaisfe  die  difirefs  was  awarded  returnable  at  the  next  court  after 

tbeferving  of  the  proeefr ;  whereas  every  return  is  to  be  at  a  day 

Certain ;  and  it  may  be  the  procefs  ihali  not  be  ferved  within  a 

year,  and  the  defendant  is  to  have  day  at  every  court,  otherwife 

the  procefs  is  difcontinued  ;  and  judgment  was  reverfed^     Cro.  E4 

105.  pL  15.  Trin.  3oEliz.  B.R.  Lcat  v.  Jennings^ 

i,  C.  dted        24.  Error  of  a  judgment  in  the  Court  of  H.  the  judgment  being 

^Mod         "^  ^^^  ^y  ^^^  ^'^^  *  ^^  error  aiDgned  was,  that  after  imparlance 

which  ice  in  ^y  *^^  given  to  the  parties  till  the  next  court,  and  no  day  certain, 

the  notes  at   and  for  this  caufe  it  was  holden  a  difcontinuance,  and  the  judg^ 

pl.7.  hdd         ^^  reverfcdw      Cro- J.  571.    pi.  12.   Pafch.    18  Jac.    6.  R^ 

contra  by  3.,  t'ii.  J*/r  -^  v  --• 

juftices,        Adams  v.  Flyth. 

liik  dttbicaote. 

25.  In  trefpafs  in  Ct  B*  after  a  plea,  replication,  and  demurrer, 
tf>e  entry  nvas.  Curia  advifari  vultfrom  Hillary^term  to  Trinity^term, 
leaving  out  Eafter-term ;  it  was  infifted  that  this  might  weU  be 
done,  becaufe  it  is  the  z&  of  tne  Court,  and  they  may  take  fo 
much  time  to  advife  before  they  give  their  judgments  But  per 
Doderidge  Jd  though  a  particular  continuance  by  dies  datus  may 
be  by  leaving  out  a  year,  becaufe  the  plaintiff  may  delay  himfelf, 
yet  a  term  cannot  l>e  left  out,  becaufe  it  is  in  delay  of  jiiftieei  fo 
the  plaintiff  mav  purchafe  an  original  returnable  2  or  3  terms 
after,  becaufe  it  is  iq  his  own  delay ;  but  if  he  was  to  purchafe  a 
capias  it  is  otherwife,  becaufe  the  other  (hould  be  imprifoned  for 
all  the  time,  and  therefore  he  cannot  leave  out  a  term ;  to  whidi 
tiCy  Ch.  J.  agreed,  and  laid  that  C^  B.  cannot  give  o^r  than 
common  day  nohere  the  fuit  is  by  original,  but  otherwife  in  B.  R* 
for  the  fuit  is  by  bill,  but  if  in  fi.  R.  the  fuit  be  bv  original^  yet 
we  cannot  give  other  than  common  day  %  and  iiaying  a  caufe 
without  giving  a  day  when  it  Ihall  be  revived,  or  if  we  give  s  dav 
too  longi  viz)  omitting  a  term^  this  is  in  delay  of  jnftic?  \  for'V 
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Ihay  fee  the  Court  (hall  be  refolved  of  their  judgment  before  this 
^ay,  and  yet  they  cannot  givQ  it,  and  fo  this  is  agaihft  the  ftatute 
bf  magna  charta.  a  Roll.  Rep.  442;  Trim  21  Jac.  B.  R.  John- 
Ion  V.  Norton. 

•  a6.  A  /atitat  may  be  couthwed  from  time  to  time  ////  /fe  bill  filed 
to  prevent  thejtatute  bf  limitations^  othcrwife  it  is  not  good,  which 
continuances  may  be  made  by  attornies  at  their  chambers ;  per  ' 
Cur.  and  Twifden  J.  faid,  that  he  had  known  an  adlion  was  con- 
tinued by  latitaf  5  years  before  the  bill  filed  ;  and  Hefne  fecondary 
faid,  that  a  latitat, ^/^y  he  continued  7  years*  Sid;  53;  Mich.  13 
Car.  2.  B;  R.  in  cafe  of  Dafy  v.  Clinch. 

27.  Upon  an  indidiment  of  perjury ^  it  was  faid  per  Cur.  that  at  »  See  pi.  f 
tiic  fame  aflizes  the  judged  may  adjourn  to  a  day  certain ;  but  if  *"«^  the 
there  be  a  continuance  over  to  the  next  ajftzes^  there  mujl  be  no  day  "*'**  ^^*^ 
^xprejfed.      But  •  inferior  courts  cannot  make  a  continuance  ad 
moximam  curiam,   but  always  to  a  day  certain;     Vent.   i8t. 

Hill.  23  and  24  Can  2-  B.  R;  The  King  v.  Serjeant  and 
Annis; 

28.  Error  afligned  of  a  judgment  from  C.  B;  that  there  was  a  *  Lutw. 
Vnifcontinuance,  the  continuance  being  from  one  day  to  another  in  y^^'^Q^^ 
the  fafhe  iernt,  which  was  urged  could  not  be,  the  term  being  but  t.  Hulsk. 
bnc  day  in  law;  but  over-ruled  5    another  error  was,  that  the  s.  c.  Uyt 
^ime  of  imparlance  was  to  quind*  PafcU  inftead  of  die  Pafch*  in  ^^'^^^^^^ll 
^nindecim  dies^  quod  etiam  fuit  rejeftum.     Per  Gun  12  Mod.  703.  infiftcd 
Mich;   II  W.  2.  Pierfort  V.  Hulls.  u>onwa», 

•^  t.iai  the  le* 

cord  was  a  rceord  of  Pifch.  1 1  W.  \.  and  it  appears  by  the  defendant's  pici,  that  there  wjs  an  imparr 
iance  to  oaabis  Hillarii  before,  ind  it  does  not  appcir  th^tt  here  was  any  continuance  from  this  *f,(Ti  oi 
£aftcr«  But  theCoUrt being inforoted  that  the dcclara:i  m was  lii  Mich,  term  beftrc,  with  an  imp^rj-incc 
ID  (ftla&as  HilUrji,  leave  was  gi%ch  to  Aixichd  the  record,  and  to  nUke  it  agree  with  the  fadt  oi  ti<e  cafe* 

(A.  2)     Continuance  and  D'i*:ontinu4nce*    In  what  ^  ^^^ 

Cafes;    How,  and  Whem 

I .  T 1?  a  man  appeals  and  imparles^  he  (hall  not  allege  difcon- 
*    tinuancc  of  proiJefs  after.     Br.  Difcontinuance  de  Proccfp^ 
pL  48.  cites  3^  £.  31  2. 

a-  If  replevin  be  removed  out  of  the  county  into  Bank  by  recordare^ 
difcoiitinuance  of  procefs  in  the  county  is  no  plea  in  Bank ;  for 
nothing  is  romoved  into  Bank,  nor  of  record  there,  but  the  plaint 
only  \  quod  nota.  Per  toti  Gun  Br.  Difcontinuance  de  Proceis^ 
pi.  45«  cites  3  Hi  6i  30. 

3.  If  pofu  comes  to  the  Jbetiff  afier  the  county  piffle  yet  he  may 
glY«  day  to  the  party^  though  it  be  not  in  full  county  j  per  Brian, 
to  which  Catcfcy  agreed,  and  that  if  the  piaintiiF  ihall  be  non- 
fuitcd  in  the  county,  it  (hall  ferve  the  pone ;  for  it  is  not  in  full 
£aut9ty  as  ricordare  is.  Per  Littleton,  if  the  plaintiff  appears  it  is 
no  error,  as  where  a  man  appears  by  capias  in  an  aftion,  in 
which  capias  does  not  lie,  this  is  not  error.    Br.  Jours,  pi.  54. 

€itc$  la  £.  4.  11^ 

L 1  a  4-  Notc^ 
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4.  Note^  that  afta^  the  tenant  has  vouched  in  pnteipe  quod  rMtt^ 

and  tlie  vouchee  has  entered  into  the  nvarrantyy  no  difcontinttancc 

fliall  be  againft  the  tenant,  for  he  ia  out  of  court  and  the  vouchee 

is  in  his  place,  to  which  vouchee  day  (hall  be  given,  and  not  to 

the  tenant.    Br.  Difcontinuance  de  Procefs^  pi.  40*  cites  i  L 

5.  4- 

Though  m         5*  A  writ  of  error  may  ileep  feveral  years  without  a  difcon« 

^ritiferrtr  tinuaucc,  for  It  is  ouly  a  commiflion  to  the  judges  to  examine  the 

commiffion    T^^^oxd,  and  tht  parties  have  no  day  in  court  till  the  plaintiflP  in  error 

to  examine     fucs  zfcire  Jadas  ad  audiendum  errores,  or  the  defendant  in  error 

the  errors,     f^gg  ^  f^jrc  facias  quare  executionem  habere  non'  debet.    After 

lodtricT       fuch.fcire  facias  the  writ  of  error  may  be  difcontinued^  and  errors 

coart  7        may  be  afljgned  upon  either  of  thofe  fcire  faciafes.    Jenk.  %$• 

y^lf^'    pi.  48. 

out  being  . 

difcontinoed,  yet  after  the  parties  hare  once  proceeded  opoa  it«  it  may  be  dircontinoed  as  well  ai  my 
other  a£Vion.  Per  Popham.  Yely.  4.  Trin.  44  £liz.  B.  R.  in  cafe  of  Cromwell  ▼•  Andrews.  ■  ■ 
Writs  of  error  are  ran/jf  JifcentinueJf  httfimetimes  they  wuy  A« ;  per  Holt  Ch.  T.  and  ordered  the  other 
fide  to  (hew  caufe  why  a  writ  of  error  bronghc  to  «e?crfe  »  fine  fliould  not  be  diuontioaed.  5  Mod.  ^\• 
Mich.  7  W.  3.     ¥^inchurft  v.  Mafely. 

6.  In  a  qua.  imp.  brought  by  the  queen,  flie  did  not  profecute 

the  fuit.     Feriam  faid,  that  after  a  year  the  defendant  may  have  it 

difcontinuedy  but  that  the  queen  (liail  not  be  nonfuit.     And  in  the 

cafe  of  a  common  perjbn  the  plaintiff  may  difcontinue  it  wittin  m 

year,  hut  the   defendant  cannot  difcontinue   it  ////  after  the  year* 

Gouldfb.  53.  pi.  3.  Trin.  29'£liz.   Anon. 

A  man  may       *].  In  a  replevin  the  plaintiff  cannot  difcontinue  his  fuit  without 

Jnioit**'     *^  privity  of  the  Court  j    for  the  entry  is  recordatur  per  Curiam  i 

jeaveoCthe   ^nd  if  he  would  difcontinue  without  moving  the  Court,  the  de- 

Conrt,  but    fendant  may  enter  the  continuance  if  "he  will ;  agreed  per  tor. 

dfr/o'^nie  ^^^'  ^^-  *^5-  P'-  '4^'  ^*^^-  3oEliz.  C.B.  Bear  ▼.  Under- 
ius  fuit        wood. 

without 

ti)«ircooftBt^  agreedi  Mar.  24.  p!.  54.  Pafcb.  15  Car.  Utbart  v.  Parham. 

VlaintlfT  g^  In  debt  on  an  obligation  againft  an  executor,  demurrer  nou 

•TdUcon^'*  y^ff^J  and  argued ^  and  rule  was  given  to  enter  judgment  for  the  if- 
tinue  paying  fendant ;  whereupon  the  plaintiff  moved  that  there  was  not  any 
coft$,thoagh  continuance  entered  on  the  roll,  and  therefore  prayed  that  it 
demurw"  ^^^g^^  ^  difcontinucd ;  but  per  Cur.  the  plaintiff  cannot  difcon- 
argued,  and  tinuc  it  without  the  Court's  diredion,  and  the  defendant  may  well 
the  Court  contimie,  it  being  for  his  advantage,  •  and  ordered  the  continu- 
thoughT'  anccs  to  be  entered  accordingly  %  for  otherwife,  in  every  cafe 
was  in  an  when  a  matter  is  argued  on  demurrer,  the  plaintiff  feeii^  tbe 
dS**?  ^^  opinion  of  the  Court  againft  him  will  caufe  a  difcominuance  to  be 
efcape!'  "*  entered,  which  ought  not  to  be  in  the  fame  term  it  is  aigiied. 
Quod  nota.    Cto.  J,  ^.  pL  10*  and  35.  pL  8.  Trin.  a  Jac.  B.R.    Phillips  r. 

Sid.  306.     Echard. 
pi.  14. 

Mich.  iS  Car.  1.  B.R.  Jonea  ▼.  Pope.— ^Lev.  igr.  S.  C.  aceoi^ngly;  for  the  fteriff  ftaU  v< 
go  unpuniihed  for  the  efcape,  for  a  fault  in  the  declaration.  Saund.  37.  S.  C.  •ccerdiagly.-«^It  hM 
been  aUowed  alter  a  joining  in  demurrer,  but  not  after  arguing  iwk  demwrer ;  P«  Cur.  <  Blod.  aoS* 
Pafch.  8  W.  3,  in  cafe  of  Kcat  v.  Barker.  ^ 

9*  The 
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t|.  The  froihomtariiffaid^  that  in  trefpafs  iht  phuntiff  might  dif^  la  the  caft 
^omtinui  his  adion  wMi/i  /i^  fear  if  it  be  ij^-^  atn  plea  pleaded;  ^^"^T 
hittbejujliees  held  r  contra^  becaufe  then  cofts  which  are  given  fiaint^autf 
by  die  ftatute  Ihould  be  loft.     Godb.  7  lo*  pi.  318.  Mich.  1 1  Jac.  <i>rconti]ii» 
.  JJ*  Anon.  y^^  ^^^  ^j^ 

defendsm  etnmot  dircontiiroe  it  ////  after  a  year.  And  afttr  dytar  It  may  be  direoncinued  m  tijt  of  tht 
kjuig  vhire  bt  is  pUintfff  bttt  he  (annot  be  oonfuited  j  per  PerUm.  Gouldft.  53.  Trio.  29  £iis* 
The  Qocen  v.  Lei^h. 

10.  In  debt  on  an  obligation^  the  plaintiff  did  not  fujiciently  allege  ^^^^  po^nf' 
the  breaches^  whereupon  the  defendant  demurred^  and  rule  was  xgc.  pT^e. 
given  to  erUer  judgment  for  the  defendant ;  but  afterwards  the  Court  Trin.  6  Car. 
gave  Azj  %o  the  next  term  and  leave  to  the  plaintiff*  to  difcontinue  p*  ^*  ^v* 
his  fuity  becaufe  otherwife  he  Ihould  be  utterly  barred  of  his  wrichu 
bond*    Cro#  J.  488>  pL  8.  Trin.  i6  Jac.  B.  R.    Lee  v.  Fydge. 

I X.  In  debt  on  bond  for  quiet  enjoyment  it  was  refolved  on  a  ge- 
neral demurrer,  that  the  arfendanfi  plea  was  not  well  fet  forth^o\xt 
for  a  flaw  in  the  plaintiff^'s  replication^  for  that  it  did  not  well  allege 
the  mtn  of  the  dfindant  fo  a$  i#  did  not  appear  that  he  was  inte^ 
.  rupted  by  him,  the  opinion  of  the  Court  was  againft  the  plaintiflf*; 
but  the  next  term,  by  leave  of  the  Court,  he  difcontinued  his 
gdiion.     All.  xp,  2o.  Trin.  23  Car.  B.  R.    Coleman  v.  Painten 

I  a.  It  was  moved,  that  the  plaintiff  paying  cofts,  might  have  a 
rule  to  difcontinue  his  a£lion,  becaufe  fuch  a  traverfe  was  taken 
that  the  title  of  the  land  in  quejiion  could  never  come  to  be  dij^uted. 
Roll  Ch.  J.  faid  they  might  do  tliis  by  the  courfc  of  the  Court 
without  motion ;  but  he  conceived  the  reafon  of  the  motion  was 
becaufe  there  was  a  prcremptory^ulc  of  Court  to  try  the  caufe  the 
next  term,  and  fo  that  the  motion  was  to  avoid  the  contempt  he 
liiight  fall  into  for  difobeying  the  rule  if  he  ihould  not  go  on  to 
trial  \  but  faid,  thzt  paying  goodcofls  he fbould  difcontinue  his  a^ion  ; 
quod  nota.    Sty.  366.  Hill.  1652.  Anon.  , 

13.  A  man  may  not  difcontinue  in  adion  oi  trefpafs;  per  Roll 
Oi.J*  Sty.  382.  rafch.  1653.  in  cafe  of  Ayre  v.  Hawkfworth. 

X4.  It  was  faid,  that  if  in  debtor  covenant^  after  a  demurrer 
joined^  the  Court  fees  caufe  they  will  give  leave  to  difcontinue^  if 
the  plaintiff  through  his  negligence  is  in  danger  of  lofing  his 
4ebt,  and  this  feveral  years  after  the  a£lion  bro^ght  \  but  after  the 
demurrer  argued^  they  will  not  eive  leave  to  difcontinue,  nor  where 
he  has  brought  another  aBion  for  the  fame  caufe^  and  this  is  pleaded 
in  abatement  of  the  ^rtt,  ^Qion.  Sid.  84.  pi.  ix.  Trin.  14  Car.  2. 
B.  R.  the  Lord  Howard's- cafe. 

15.  Though  difcontinuances  are  permitted  in  cafe  of  bonds  for 
payment  of  money,  yet  they  never  are  in  cafe  of  bonds  yjr  per^ 
formance  of  awards,  unlefs  upon  extraordinary  occafions.     Lev. 
139,  140.  Mich.  x6  Car.  2.  B.  R.  in  cafe  of  Bean  v.  Newbury. 

x6.  In  debt  on  an  obligation^  the  defendant  traverfed  an  immaterial  Siond.  so. 
traverfe  of  the  plaintiffs;  thi^  plaintiff  demurred,  whereupon  there  *^^^* 
was  a  rule  for  judgment  for  the  defendant  nifi,  &c.   Whereupon  the  Coqrt  gave 
plaintiff"  prayed  leave  to  difcontinue,  which  the  Court  took  time  ^  pWntiflF 
10  confi^er  ofj  and  afterwards  becaufe  the  defendant  would  not  ^^l^^^ 

LI  3  agree 


hU  aaKw      agrei  h  dMpt  ijfue  upon  the  ifav^rfty  tfor  put  in  bail  upon  tbetri^mtJ 
*  ^1 S^'     «^M«,  the  Court  gave  leave  to  *  the  plaintiff  to  difcontinue  nei^ 
coAt.thoogh  withftanding  the  demurnr  tad  hen  QrgyetL    Ley,  ipa.  Mkk.  |8 
k  w»»  after    Car.  2.  B.  R,   Bennct  y.  Filkins. 

Ch«y  had  d«- 

•  liTCftd  their  judgment.  2  Keb.  64.  pi.  16.    S.  C.  adjornatur.  Ibid.  105.  pi*  3f*  S,^ 

tdjud^  tor  the  d<l«ji4apt»  but  the  Court  gave  leave  to  difcootiiiue. 

Sid.  340.  17.  In  debt  on  bond  to  account  and  pay  all  mdoiei  which  Jbouli 

pi.  4.  Hqr-  ^Qjj^^  ^Q  ijjj  harids^  the  defendant  pleaded  that  no  money  came  to  his 

md/s. c!"  hands;   the  plaintiff  replied,  that  money  came  to  his  hands,  but 

but  Ciyt  fio-  did  not  fay  that  he  had  not  accounted  or  paid^  and  therefore  the  Court 

^'"J  •*  *•  held  it  infttffic>cnt,  and  therefore  judgment  was  ruled  to  be  gtvea 

tjnuance-^  agaiuft  the  plaintiff}    but  he  then  prayed  leave  to  difcontinue 


Saan^.  IDS.  which  was  granted,  unlefs  the  parties  would  fubmit  the  truth  ox 
Ceranf"  ^*  ^  m^ttter  to  thcir  counfcl  to  be  determined  by  them.  Lev,  22(5L 
s.c.  but     ^97*  Mich.  19  Car.  2.  C.  B.   Hegman  v.  Gerard. 

Botbing  as 

tB  the  difcootinuance* 

1 8.  In  a  quo  warranto  againft  the  town  of  Fatnham,  for  ufng 
a  fair  and  market^  and  taking  tolly  fefr.  iffue  luas  iaken^  %vbether 
they  h{id  toll  by  prefcription  or  not,  and  it  was  found  that  they  had  ; 
but  it  was  moved  in  arreft  of  judgment,  that  here  was  a  difcon^ 
tinuanccy  becaufe,  there  was  no  iffue  at  to  the  other  liberties  claimed 
by  them,  (viz.  J  a  fair  and  market ^  and  this  aftion  Is  not  helped 
bv  the  ftatute  of  jeofails,  quod  fuit  concenum;  but  the  Ch. 
I>aron  faid,  that  they,  were  too  foon  to  urge  that,  becaufe  judg- 
ment was  not  yet  given,  and  be^re  judgment  there  can  be  no  difr 
continuance  againfl  the  kingj  became  the  attorney  general  may  yet  pro* 
ceedj  by  the  king*s  prerogative j  to  take  iffue  upon  the  refly  or  may  enter 
a  nolle  profequi,  but  if  he  will  not  proceed  the  Court  may  make  ^ 
rule  on  him  ad  replicandum,  and  fo  there  may  be  a  fpecial  entry 
made  of  it;  wherefore  non  allocatur.  Hard.  504.  Pafch.  2x 
Car.  2.  in  the  txchequer.  Attorney  General  v.  Farnham  Town. 

19.  Keeling  faid,  that  a  man  may  difcontinue  his  adlion  in 
S,  R.  before  an  aSfion  brought  in  C.  p.  But  if  he  do  begin  in  C.  B* 
and  then  they  plead  another  aBion  depending  in  B.  R,  and  then  thej 
difcontinue^  he  took  it  that  the  attorney  ought  to  be  committed  for 
this  praftice.  Mod.  41.  pi.  90.  Hill.  21  &  22  Car.  2.  B.  R. 
Anon. 

Mod.  41.  20.  In  debt  on  bond  to  perform  an  awards  but  in  the  replication 

pi.  95.  S.C»  tJje  ^hXnViS  miflook  the  day  of  the  tender  of  the  awards  and  upon  di^ 
murrer^  rule  was  given  for  judgment  for  the  plaintiff ;  but  upon  ex- 
ception taken  the  plaintiff  prayed  leave  to -difcontinue  on  payment 
of  cofts,  and  becaufe  the  mifprifion  was  in  fo  petit  a  matter,  and 
the  plaintiff  had  a  juft  debt,  the  Court  gave  leave  to  dfcontinut  tht 
anion  on  payment  ojF  cc/ls»  Saund.  73.  Pafch.  22  Car.  2.  Roberts 
V.  Marriot. 
Sid.  465.  21.  In  affumpfst  for  money  due  on  account  ftated  between  mcr- 

al.  II.  s.c.  chants,  the  defendant  pleaded  the  fatute  of  limitations ^  but  upon 
ordifcoa"^^  argument  it  was  doubted^  whctlicr  it  appeared  fu^ciently  upon 

tUiF 


.  Contintitnce  anb  X)fftontfnuanee.  jps^  t 

«di0  dechration  tl>at  the  account  was  ftated ;  and  after  the  plaintiff  twMBce 
prayed  leave  to  dUcontinue,  and  k  was  granted  though  after  ar-  ^^'^ *^ 
gununt.    Lev.  298.  Mich«  22  Car*  a.  BtR.    Martin  v.Delboe.    Mod.  70. 

pl»S4.  S.C* 

but  nothing  falii  of  the  di(coBtii»iance« 

22-  In  debt  upon  obligation  for  performance  of  covenants ^^^  Court 
permitted  the  plaintiff  to  difcontinuc  after  argumenty  and  though 
the  aftion  wj\s  brought  for  the  penalty.  2  Lev,  1 24.  Hill.  16 
&  27  Car.  2.     Rea  v.  Barnes. 

*     23.  Court  will  not  give  leave  to  difcontinuc  afer  a  verdt^^  un^  After  UTot 
lefs  the  verdift  be  fet  afide  as  an  ///  verdtEf ;  but  in  the  principal  ^^^^ia  ^  * 
cafe  the  verdift  was  not  blamed ;  however,  for  fuller  fatisfa£lion,  giiren,  the 
a  new  trial  was  granted.     Cumb.     233-    Hill.  5  W.  &  M.  in  pi»»»tiff 
B.  R.  Broom  v.  Roberts.  continoc 

•without  leave  of  the  Court,  whi^h  is  never  granted  but  upon  payment  of  coffa.  G.  Rift,  of  C.  B.  xi^ 

24.  After  a  writ  of  inquiry  returned  the  plaintiff  cannot  have  [  461  J 
leave  to  difcontinuc;   per  Eyre  J.   abfente  Holt.     Comb.  26 1» 
Pafch.  6  W.  &  M.  in  B.  R.    Reeve  v.  Goldega. 

25.  The  plaintiff  brought  an  action  for  400 1.  for  fo  much  money  iSalk.  177, 
had  cmd  received  of  him  by  the  defendant,  who  pleaded  an  attain-  J^ylj^ft  ^* 
der  of  high  treafon  in  abatement ;    the  plaintiff  replied^  that  after  the  there  was  a 
attainder,  and  before  the  affion  brought,  he  was  pardoned,  unde  petit  difcontina- 

judicium  isf  damna  fua ;    and  upon  demurrer  per  Cur.  the  repli-  JJJ"  ]!^ 
cation  is  ill  concluded,  for  the  words  damna  fua  fliould  have  been  6onof  the 
left  out,  and  of  that  opinion  was  the  Court,  and  therefore  rule  replication! 
was  made  that  he  might  difcontinuc  without  cofts,     3  Mod*  28i,  Jraywllf 
Pafch.  2  W.  &  M.  in  B,  R,  Biffe  v,  Harecourt.  judgment  i« 

as  none.«i« 

Show.  T  ^^.  S.  C.  held  per  Cur.  to  be  a  d  fcontinoance. Carth.  I37t  x^8«  S.  C.  refolved  that  this 

Improper  cone lu Ron  of  the  replication  made  it  ill  \  for  all  the  pleading  was  dilcontinued,  hecaufe  the  ple^ 
was  in  difability,  and  fo  concluded ;  and  the  replication  was  concluded  as  a  plea  in  bar,  and  fo  no 
tnanner  of  anfwcr  to  the  plea,  but  a  replication  at  large,  and  ai  none  at  all ;  ifi  that  all  it  difcuntinued 
for  default  of  a  replication.  But  if  it  had  been  concluded  generally,  vi^.  petit  judicium  fi,  &c.  that 
might  have  been  good.  So  the  rule  of  Court  was,  that  the  plea  was  difcontinued,  and  pot  that  thft 
Vill  ihall  abate  \  qu«>d  nota.  -^-—  S.  C.  cited  Ld.  Raym*  Rep.  338,  339*    • . 

26.  Difcontinuance'  by  leave  of  the  Court  may  be  zStex  J^cial  TheCooit 
verdi^,  but  not  after  general  verdift  j  for  in  tlie  cafe  of  a  ge-  f|^**^„y 
ileral  verdi£l  it  would  be  the  having  as  many  new  trials'as  thd  give  leave  to 
plaintiff  pleafes ;  but  a  fpccial  verdifl  is  not  compleat  and  final ;  difcontinue 
but  even  in  that  cafe  it  is  a  great  favour,     1  Salk,  178.  Pafch.  ^^^^'^'^ 
8  W.  3.  B.  R.    Price  v,  Parker,  '  pi.  jg/^^* 

Mich. 
2%  Car.  2.    B.  R.     Holford  v.  Boord.  After  verdi£^  the  Court  give  the  plaintilF  leave  to  dif- 
continue, paying  cofts.     Raym.  389.  cites  Mich.  1653.  B.  R.  Eliton  v.  Djake. See  ^D)  pi.  f. 

■         It  has  been  jllowed  after  a  ffxaiil  verdiff  end  an  argument  at  Lar,  per  Cur.   5  Mod.  I08.  in  cafe 

of  Keatv.  Barker.  '—Comb.  363.  Pafch.  8  W.  3.    B.  R.     Eaton  t.  Barker*  &.  C.  Se  S.P. 

aecordiogly. 

27.  In  error,  want  of  original  was  afligned  for  error,  the  w'l-  Ld.  Raym. 
final  having  been  lofi  upon  the  death  of  plaintiff  belovfs  attorney;     *J*'  |^*J; 
upon  affidavit  of  this  fa£t  the  lord  keeper  granted  them  a  new  ori^  but  s.  P.  ' 
ginal^  and  that  ihould  be  certified,  and  a  certiorari  being  brought,  <*oc<  not  sp. 

*  L  1  4  wM  P^- — 


/  ^i  Continuance  anti  Diftontinuonee. 

ii»4.695«  and  the  original  bei^g  certified,  now  the  defendant  in  etver 

oivwiy  *  would  bring  on  the  matter,  in  order  to  have  his  judgment  a£- 

^«  c.  and  firmed,  and  coft&;  and  now  it  was  moved  that  this  would  be  verj 

ihcoafcof  hard  upon  the  plaintiff,  who  at  the  rime  of  the  writ  of  error 

w^NT£»'*  brought  had  good  caufe,  though  that  were  now  cured  by  a  new| 

F  >TTOM  original ;  and  for  this  the  cafe  of  Natdon  and  Winter&ottoMi 

*; ''  ^[^^^  about  3  years  before,  was  cited.     But  per  Cur.  the  plaintiff  caiv- 

1  tu  the°ob-  ^^^  difcontinuc  his  writ  of  error  without  leave  of  the  Court ;  for 

jziWon  that  if  you  do  not  affign  error  we  will  affirm  the  judgment,  aind  the  Court 

the  j^iaintig  will  make  no  rule.  12  Mod.  561.  Mich,  13  W,  3,    SirBichar^ 

i.luidTofe  Leving  v.  Lady  Calvry. 

}  b  rofh  if  the  judgment  ihould  be  affirmed.  Holt  Ch.  J.  faid,  that  if  the  lor4  keeper  had  Wea  of 
f^'nion  that  the  piaintW  ought  to  have  had  hU  cofts,  he  would  no|  hiire  granted  tht  Whotf  of  Bihk 
fu  ori^iial  before  coiis  were  paid  ^y  the  defendant,  and  the  motioa  was  denied. 

t8.  In  deii  the  declaration  was  of  Michaelmas  terntf  and  xhtplea^ 
roll  of  EaRer  ierm^  and  no  continuances  entered ;  and  upon  dc« 
murrer  this  was  ihewn  to  the  Court  as  a  difcontinuance,  but  thev 
faid  that  the  praBice  is  nevir  to  enter  continuances  till  the  plea^roU  ii 
made  up^  though  the  declaration  be  of  4  or  5  terms  (landing, 
I  Salk.  179-  pi.  7.  Pafch.  2  Ann.  B.  R.     Curluis  v.  Padley. 

29.  Plaintiff  cannot  difcontinuc  aftei-  ruk  for  judgment  nifi,  &&» 
and  then  a  peremptory  rule  for  judgment  for  the  defendant,  i  Salk^ 
179.  Pafch.  2  Ann.  B.R.  Turper  v.  Turner, 
f  Atf  2  ]  3®-  After  J^ecial  demurrer^  plaintiff  had  leave  to  difconiniue  oil 
payment  of  cofts.  6  Mod.  82.  Mich,  2  Ann,  B«  R«  Williams 
V-  Farrow, 

31.  An  original  was  7  Geo*  and  the  declaration  wmi  9  Geo.  and 
no  continuances  entered  between  the  one  and  the  other.  This 
beirfg  moved  in  error  of  judgment  given  for  the  plaintiff,  it  was 
anfvv'ered  that  the  continuances  might  be  entered  at  any  time, 
and  that  when  entered,  the  plaintiff  is  entitled  to  his  judgment. 
The  Court  was  of  opinion  that  the  attorney  ought  to  be  puni/bed 
for  making  up  a  fecond  record,  but  that  xh'^  plaintiff  mufi  have  bii 
fud^ment^     9  Mp<l«  243,  Pafch*  xo  Geo,  i.    Hawker  v.  HintOD« 

^A. 3)     Continuance.     In  what  Cafes  It.muft  bei 
ai^d  how  many  Days  muft  be  given* 

t.  T  N  attaint^  when  the  parties  have  d^y  in  co^rt  upon  ver£&  t$ 
^  hear  their  judgment  ^  the  Judgment  (hall  not  be  given  till  the 
4th  day,  and  the  attaint  ought  to  bear  tefte  after  the  4th  day  of 
the  judgment,  and  if  not  it  fliall  abate.  Br.  Jours,  pi.  42.  cites 
9  Aff.  21. 

^  2.  ^4od  permittat  was  brought  of  the  plaintiff's  own  feifin  in 
the  debet  &  folet,  and  counted  of  being  diftiirbed  of  his  way^  and 
the  defendant  demanded  the  view  and  had  it;  and  upon  the 
view  he  had  day  as  in  pka  of  land^  becaufe  it  is  to  recover  inherit 
tance  ;  and  after  appearance,  upon  a  default,  a  dtilringas  ihall  be 
awarded  ip  heu  of  a  petit  cape,  and  thereupon  he  (b^  have  day^ 


^ 


1 

eeminuance  anb  DifiNmtfmtan(e«  46a 

i»  b  pka  of  land.    Adjudged^  &Ct    Fit^h.  tit.  JouTf  pi.  35, 
^8  Trin.  30  H.  6.  8.  ^ 

3«  Pone  wa9  Aied  iy  tie  drflmdant  in  replevin,  to  remove^  &c^ 
and  the  vtrit  vm  et  m.  prafoto  querent  quod  fit  hk  tali  £e,  &c. 
and  there  were  not  1$  days  between  the  tefte  and  the  return^  and 
therefore  was  challenged  \  per  Littleton  it  is  good ;  for  before 
ihefiatute  ofTork,  a  man  need  not  have  15  di^  in  any  cafe^  and  the 
^fiutute  is  in  attachment  and  di/hrefs,  &c.  and  this  pone  is  at  the 
common  law^  and  (die.  querent)  is  only  \o  pvefrefisnon  to  iheplain'r 
tiffs  as  in  London  the  tenant  vouched  a  foreigner ,  and  they  gave 
we  to  them  in  Bank,  this  need  not  to  nave  15  days.  iPet  Briai^ 
'  (aie*)  eountervaih  a  fummons,  therefore  ought  to  nave  15  days^ 
but  contra  in  tunV  of  error,  there  is  no  procefs,  but  the  procefs 
IhaU  be  by  fcire  facias  after,  and  (die.  quet'J  is  to  give  gami/bment 
to  fke  plaint^,  amf  it  not  lite  to  foreign  voMcher,  which  Chock 
agreed.    Br.  Jours,  pi.  54.  cites  la  E.  4.  11. 

4*  Per  Jenney,  venire  facias  to  be  viewed  againfi  an  infant  need 
fiot  have  15  days.     Ibid. 

5.  An4  in  (ndptayer  by  baron  of  the  feme,  he  need  not  have  15 
days.     Ibid» 

6*  But  pone  {\icd  by  the  plaintiff' ou^t  to  have  15  days;  for 
this^as  fummors  againfi  the  defendant  and  others,  when  it  isfued 
by  the  defendant;  for  then  it  is  die.  quer',  which  was  agreed 
by  the  clerks.    Ibid. 

7,  Jf  afffe  is  brought  againfi  4,  and  judgment  is  given  againfi  Cn^E.S^i, 
them,  whereupon  all  the  4  bring  a  writ  of  error,  and  upon  a  fcire  ^^1^^  '* 

facias  quare  exccutionem  habere  non  debet  one  of  them  only  appears^  Lord  Cioiii. 
and  the  reil  make  default,  and  he  that  appears  ajjigns  errors  by  ^'it  S.  C« 
Umfelf,  and  the  (iefendant  in  the  writ  of  error  pleads  in  nullo  eft  comt  hcia 
erratum,  the  writ  of  error  is  difcontinued  \  and  in  this  cafe,  that^u  aT. 
he  that  appeared  ought  to  have  prayed  procefs  ad  fequendum  fignnieot  by 
£muli  and  thereupon  judgment  of  •  Icvcrance  ought  to  have  en-  ^^^^^ 
fued;  per  Popham.  Telv.  3,  4.  Trin.  44  £Uz.  in  cafe  of  fuingafom* 
Iidf  Croinwell  v.  Andrews.  J**"*"  •"^  ^ 

ie?eraiiceac 
the  ecberty  it  as  null  and  Totd ;  and  chcrefore,  though  the  writ  be  good,  jef  they  iMoId  award  csec«« 
tbn  3  for  the  writ  of  fcire  fact  as  quare  executionem  habere  ooo  debet  U  at  a  fpur  to  caufe  the  plaia» 
tUTt  |o  aflign  tbt  errors ;  and  when  it  is  returned  fcire  feci|  and  nothing  done  thereopon  (for  this  aC 
^gnonent  of  erroi^  by  himfelf  only  is  as  if  nothiog  had  been  done  thereupon),  ezecutioo  (hall  therefom 
be  awarded  ;  and  tffoogh  there  was  now  a  year  pafled  after  the  return,  and  at  this  time  no  judgment  % 
that  there  ihall  be  execution,  nor  that  any  continuance  was  entered,  yet  it  is  not  material,  for  there  neisr 
fluU  need  any  other  fcire  facias  to  be  awarded,  but  execution  ihall  be  taken,  when  there  it  an  appaicat 
default  in  the  plaintiff  that  he  would  not  aflign  his  errors ;  and  therefore  the  writ  was  abated,  and  cs« 
CCQdoa  awnded.      ■      yoy,  44.  S.  C.  but  S.  P.  does  not  appear. 

8.  Error  of  «  judgment  in  C.  B.  for  that  the  defendant  being 
then  and  now  an  infant  appeared  by  attorney,  and  not  by  guardian  ; 
he  was  admitted  by  his  guardian  to  aflign  that  for  error ;  it  was 
moved  that  the  writ  of  error  was  difcontinued,  becaufe  the  entry^ 
is,  ad  quern  diem  pr£diff*  Carre  per  attomatum  fuum  infra  fcript. 
where  it  ought  to  be  per  cufiodem  fuum,  &c.  and  three  juftices 
oeteris  abfentibus  were  of  uiat  opinion ;  wherefore  the  plaintiff 
profecuted  a  new  writ  of  error.  Cro.  T.  250,  pi.  t*  Mich. 
I J^;  B.  il.    Carr  v.  Baker. 

'^  9.  Debt 


9«  Dei^  muis  ir9aght' np^n  fotp-  htub  to  pty  mmieyl  thUe-^f 
ihe  a£fwns  Huert  tried  in  London  in  trinity  ttrmf  and  die  fourth  ^vax 
tritdat  Lent  afft/er  ^erwatdsf  and  diere  was  not  any  continuance 
(rom  Trinity  term  to  I^nt  ailiiesy  which  .was  much  infifted  upon, 
yet  judgment  was  given  for  the  ptaintifil  Cro*  J.  529!.  in  pi.  8. 
cites  Paich.  10  Jac,  B.  R.  Rot.  104. 

lo.  It  was  (aid  by  the  prothonotaries,  that  if  a  nila/  dicit  is 
tntered  in  Trimty  term^  aild  a  writ  of  enquifj  of  damages  iffi*es 
the  fame  term^  that  there  iteed^  not  any  cominuanee ;  but  if  k 
be  in  nmther  term  it  is  otherwife.  The  Court  faid^  if  it  were  not 
the  courfe  of  the  court  they  would  not  allow  of  it,  but  they  would 
not  alter  the  courfe  of  the  court.  The  words  of  contiitu^mce 
were,  quia  vicecomes  non  mifit  breve.  Godb*  195.  pi.  280. 
Trin.   10  Jac.  C»  B.    Wcthcrell  v.  Green. 

1 1«  An  elegit  taken  out  once  may  be  continued  ^  years  s  afrrecd 
per  Cur.  Keb.  159.  pi.  no.  Mich.  13  Car.  a«  J^.  R.  m  WeU 
lion's  cafe* 

(B)     Wbat  fliall  be  a  Dtfcontinuance. 

Tlieconrfe  £i,  'T^HE  courfe  of  the  court  of  Kin^S'Bench  is  to  enter  m9 
«fB.R.  It,  X     continuance  upon  the  roll  after  iffue  or  demurrer^  and  them 

pbintiff  or  to  enter  the  continuance  of  all  mpon  the  hack  before  judgment.  Tr- 

^f<n<kint  16  Jac.  B.  R.    Sir  Geohgb  Trencher's  cafe,  by   the  clerks, 

«*nJe\he  ^'  3^»  3^  ^''^"  B«  R- •  l>ctween  RussEL  AND  Prat,  by  the 
plea  after  clerks,  and  if  it  is  not  entered,  it  is  error.  See  the  ,  principal 
iiieybave      cafe,  P.  1 6  Jac.  B.  R.] 

put  tbem- 

fdves  on  the  judgment  tf'  the  touvt  upon  de*)«rtef ;  bot  this  ought  to  be  pending  the  pka  \  per  Dof 

bridge  J.  and  affirincd  by  others     a  Rott.  Rep.  iii.  Tria.  17  Jac.  B.  R.  Anon. 

Mo.  403.  [2.  If  a  pluriis  replevin  be  returned  in  Michaelmas  fermj  fiat  the 

£  cV^  rhe  defendani  claimed  property^  and  after  nothing  is  done,  nor  any  ap» 

4Htfn(!Mt*t  pearance  nor  continumce  till  Eq/hr  term  after,  at  which  term  ^y 

^la^m'ng  appeared  and  pleaded,    and  judgment  was   thereupon  given} 

pMnHff^  ^  though  no  continuance  was  between  Michaelmas  and  £a{l«r,  yel 

iway  hat*  thfs  IS  not  any  difContinuance,  becaufe  there  is  not  any  contimi- 

«^t  de  ^tO'  ^jj^g  ^///#  appearance;  for  the  parties  have  not  any  exprefs  day  in  court, 

S^^da^w^l  and  where  there  is  not  any  continuance,  there  canlifot  be  any  dlf- 

wxt  con-  continuance.    Tr.  35  EKz.   B.  R.  between  Gawen  ani>  Lud* 

though  it  be  2  or  3  yean  after;  beeanfe  by  the  elaim  of  property  the  firft  fiiit  trdetCiiMiiieik    ■        ■ 

Pr4.'B«4i67.  (bis)  pi.  z6.    S.  C.    but  S.P.  does  not  appear. See  tit.  Default  (£),  pi.  i,  s. 

S.C.  - 

Cro.  c.  [3,  In  a  quare  impedit  in  Banco  againfi  two,  one  pleads  to  iffuei 

»36.  pi.  i7«^  jui^  tJi^  f^t}^cr  demurs,  and  a  verdi^l  is  given  againft  him  nnho pleads 
Lamb,  S.C.  fo  ijfitef  and  after  fiveral  continuances  are  made  upon  tie  depmrreri 
«nd  jadg-  ^^^  no  cottHnuance  is  made  upon  thtverdicf  till  judgment  is  ^Ocn^  but 
firmed*^'  for  '^ft^  hig"^^  IS  givcn  upon  tht  verdxSi^  atid  alfo  upon  thi  dcnmmr^ 
by  the  find,  for  tie  ^irttiff,j^  this  is  sot  any  difc9nttnuance»  for  k  is  110^  ^< 

l"i**^\^**'  ^  to  make  ahy  continuance  after  verdi3  $il/judgmcnt»  M*  7  Cart 
dift,  that     /  •'  ''  ,        ,u ,  o-  BR 


ediitiniMficf  m^  SDiftsntfmisnce.  ^464 

,B*-R^  between  Ekins  i^kzs  Sir  John  Lambe  ^judged  is  avrlt  defendant, 
of  error,  which  intratur  Trin.  7  Car.  Rot.  n6c.l  ^   *«*^"^ 

'•*'-'  whomitwaf 

/btrndf  it  Ottt  of  cowt,  aini  no  day  Om^  be  ^ven  eo  t  d«^dfenc  i|»iitft  whon  »  veidt^  is  found  j  be. 
(caufe  he  has  no  day  in  court  Co  plead  any  cbtagj  bpt  in  this  cafe  day  is  only  given  Co  him  who  is  to 
"l^exJ  Co  the  dtmomr.  v 

£4.  In  an  tjcBiontJirmaj  if  the  dtfmdatit  at  the  day  ofnjfiprius  ^n«>  81, 
#1/  /A^  fl^/^/  pleads^  thai  the  plaintiff  tntertd  into  parcel  of  the  land,  5^  qL 
fencing  the  tvrity  and  the  jfdfiices  of  nifi  prius  a<:^4^/  /i&^  plea,  and  judged^  bnl 
djfntifj  the  Jury  f  though  they  do  not  give  any  day  to  the  forties  in  **^  TanlitM 
JaancOf   yet  this  is  not  any  difcontinuance,  although  the  pka  is  y^^  ^Hf^Ta 
pollateral;    for  the  day  of  nifi  prit4S^  and  the  day  in  Bank  are  hti  d^JbmidU 
pne  day ;  for  the  Court  in  Banco  gave  day  to  the  jurors  in  Banca,  f'y  ^  '*« 
nifi  prius  jufticiarii  ad  aflifas  venerint,  and  to  the  parties  day  is  pl^jfl/l,^ 
given  there  abfolutely,    M,  g  Jac.  Scaccario,  Sir  Hugh  Browm's  tbat  ibaii  wit 
iiASB.  adjudged.]  bc««w 

only  the  day  within  contained,  and  that  only  in  fpecial  cafes,  via.  \f  the  iflue  be  joined,  and  or  tb* 
^,.%0'mg  the  cvidtmt  thtre  h  a  demurrer,  in  this  cafe  the  judge  gives  to  the  par(y  the  day  within  con* 
taJned,  as  it  appears  lo  H.  S.  Rot.  835.  and  Hill.  11  H.  S.  accordingly,  in  C*  B.  but  Hill.  1$  Bil^^ 
Rot.  448.  opon  Kcnfutt  at  the  afltaes  no  diy  given ;  fo  if  rhe  party  conjyfs  the  a^hn^  and  fo  if  theit  be 
a  hiii  •fe^ept'iMi^  nu  day  fhall  be  given,  cit»  Hill.  38  £lix.'  Rot.  331  .-in  B.  R.  But  perhaps  it  wHl 
be  faidf,  that  thefe  authorities  do  not  match  with  tbe  principal  cafe,  becaufe  it  is  upon  a  material  pka 
yet  he  faid  it  is  all  one,  and  therefore  in  cale  of  a  releaje  fUaded  after  tkelafi  eMfiimetnce,,thi»  is  iv» 
tcorded,  and  yet  no  day  is  given,  as  appears  Trin.  lo  H.  8.  Rot.  ^06.  in  C.  B.  and  this  was  upoB« 
new  and  collateral  marter,  4s  the  principal  cafe  isy  and  cited  Trin.  ao  H.  8*  Roc  247.  or  a447« 
^pon  an  arbitrement  pleaded^  and  divers  other  precedents  upon  the  fame  point. 

[[5,  If  a  man  recovers  upon  demurrer^  or  by  defaulty  &€•  and  a  RoH.,RejM 
nvrit  of  inquiry  of  damages  is  awarded^  there  ought  to  be  continuances  ^?  P*'  ♦[*• 
pll  times  between  thefirfi  andfecond  judgment ^  othcrwife  it  will  be  gar,  s*.  c* 
a  difcontinuance ;  for  the  nrft  is  but  an  awarrf,  and  not  com-  Coke  Ch.  j, 
pleat  till  the  fecond  judgment  upon  the  return  of  the  writ  of  in-  ^^  '^*^»  *• 
qniry  of  damages.  Trin.  14  Jac.  B.  R.  between  Pipe  and  bcred,ithad 
Agar,  by  the  clerks.  Tr.  23  Csrr.  B.  R.  between  Jennings  bfcniefou- 
AND  Sanders  adjudged  per  Curiam  upon  demurrer.]  dwre  w^ 

need  of  any  continuance,  but  Doderidge  faid,  that  the  plea  is  at  an  end  by  the  firft  judgment,  but  the 
clerks  fai. ,  that  they  always  ufed  to  make  continuances  after  the  firft  judgment,  but  fome  of  the  clerks 
((aid,  that  after  ibe  writ  of  inquiry  ib  ferved,  it  is  nor  ufual  to  make  any  continuance.  ^^-3  Eulft.  20S, 
£09.  B.C.  CokeCh.  J.  faid,  that  it  is  good  either  way;  and  all  the  clerks  oS  the  court  being  de« 
pianded,  anfwered,  that  there  was  no  ntceflity  to  enter  a  continuance  after  the  writ  of  inquiry  awarded: 
and  judgment  affirmed  accordingly. 

[6.  But  he  qeeds  not  in  this  cafe  to  make  any  continuance  after  [  465  3 
the  fi'cond  judgment,  ^  Tr.   14  Jac.  B.  R.] 

[7*  If  z  judgment  be  given  upon  nil  dicity  a  writ  of  inquiry  of  da-  '"T  '  "^   ' 

plages  may  iffiie  the  fame  term^  in  which  the  judgment  is  given  with*  .  ^'\/j 

put  any  continuanccj  but  not  in  another  term.      M.   10  Jac«  B«  •Codb. 

per  Curiam,  and  faid  to  be  adjudged,  and  that  the  precedents  x9S*pl*iSo. 

are  fo.     This  is  the  courfe  de  B.  R.  but  in  Banco  it  is  otherwife,  J'^g '  ti*^ 

for  there  the  ufe  is,  that  if  a  writ  of  inquiry  be  awarded  return*  theretl  v. 

flble  the  next  tenUj  no  idem  dies  it  given  to  the  plaintiffs  but  other"  0««n,  S.K 

wife  it  h  in  Banco  Regis.     Pafch.   16  Car.  B.  R.  between  Lbmah  thonood«* 

AVD  Mapowder,  per  Curiam  adjudged  in  a  writ  of  errofj  upon  and  feems  to 

)iearing  the  prothonotaries  de  Banco.     IntraturTr.  15  Car. J       »  besc.  and 

laid,  chat  3f  ic  was  not  the  courfe  of  the  Court,  they  would  not  allow  of  if,  but  they  wotttd  not  alter  the 
Court*    The  words  of  the  continuaace  were,  ^uia  Ticecomei  non  mifit  bre?e*     • « 

iz  [8.  In 
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18*  In  an  a£Hon  of  debt  in  an  if^trior  courts  tf  the  Jefmdaf^ 

0chnofvledges  the  action  at  one  court,  and  no  jtu^ment  is  entered  at 

fMs  eourtf  hut  at  the  next  court  Judgment  is  given  for  the^ainAf^  if 

there  be  no  continuance  between  the  faid  courts,  this  is  a  di& 

continuance.  P.  i  x  Car.  B.  R.  between  Thornton  and  Waiw^ 

per  Curiam  adjudged,  and  a  judgment  given  in  York  rererfed 

accordingly.    Intratur  M.  ii  Car.  Rot.  318.3 

ii^tof         [9,  If  ^judgment  be  given  in  trej^fs,  or  other  foch  aSion  by  de^ 

J?^^    foult^  or  upon  demurrer,  and  a  ^vrit  of  inquiry  of  damages  ovMndletf 

^j^^^^    retumaUe  the  next  term,  no  continuance  per  idem  dies  fliall  be 

if  Mttlt,    given  to  the  defendant,  becaufe  he  is  out  of  court  by  his  own  default . 

ao|Hroit|(Kt  ^j^j^  jg  ^^  conftant  oourfe  de  Banco  Regisl] 

t»  the  deKndntt  becauffp  he  is  out  of  court,  ^  fine  die.    Sid.  r  6.  pi,  8.  Mich.  %%  Car.  B.  It.  Bnisea 
V*  PSiwt.       I  And  in  Twifden  fiud  it  wai  adjudged,  5  Jac.  Ibid.— Aflfi  KM.  d^n*  that  acoordiqg 
t»  tittle  n  the  cafe  of  recovery  in  wafte  by  default,  where  upog  the  writ  of  inquiry  the  ^deadant  had  ao 
^^i^iacparti  and  cites  17  £•  3*  53.  b.  (!l*  59* 


J.  44$,  [10.  If  the  defeiiiant  in  an  a£tion  imparl  till  offaiis  Micbaelis, 
J4J^P*-H-  ^  which  d^y  the  tervi  is  adjourned  to  menfe  Micbaelis,  to  vfUcb 
>5  J*^*  day  there  is  no  continuance,  but  to  oUabis  Hilarii  after  there  is  a  con^ 
B»R.hiit  /nR/)9ff<r^>  this  is^a  difcontinuance.  H.  10  Jac*  B,R«  perCurian^ 
^T^        between  Hunsley  and  Osban,] 

xp  jac 

Abob.  S.P.  end  fcems  to  be  S.  C.«*— Whercf  the  defendant  hat  day  by  impailance  to  o£bibis  Mi** 
dbKlit,  and  nothing  is  done  tiil  o^abti  Martini,  the  plea  Avail  not  be  hereby  difconttnoed  ef^  tij^  a« 
i^kmattsm;  perFiowike.    KcUw.  56.  b«  57.  a.  ^1.  6.  Micl^  10  B.  7^ 

1 1.  If  tenants  in  precipe  quod  reddat  vouches  M.  who  vouches 
over  N.  who  comes  by  procefs,  and  day  is  given  upon  ejftngn  between 
the  demandant,  the  tenant,  and  M*,  &c.  without  mensi&mng  ofN^ 
thi$  is  difcontinuance  of  procefs  againft  N.  though  he  pever  en- 
tered into  the  warranty.  Br.  Difcontinuance  de  PrG^efs»  pL  39. 
eites  8  E.  3.  7.     Fitzh.  Voucher,  155. 

12*  Precipe  quod  reddat,  at  the  petit  cape  the  demandant  prayed 
feifn  of  the  land,  and  the  tenant  alleged  difcontinuance  of  procefs,  in 
as  much  as  in  the  original  the  tenant  is  named  J.  S,  if  C.  and  in  the 
writ  of  view  C.  fV  left  out,  by  which  the  demandant  counted 
againft  the  tenant,  for  the  fault  appeare^  in  the  record ;  quod 
nota,  the  default  faved  feifin  of  the  land.  Br.  Difcontinuance  de 
procefs,  pi.  49.  cites  38  £•  3.  22.  * 

Wt.  Bftta,    .     13,  C^/Snage  the  parties  are  at  iffue,  and  the  tenant  is  by  attorney, 
^y^.     and  the  tenant  him/elf  is  ejfoigned  after  the  ijftu,  there  this  is  difcoii* 
tinued  \  for  the  attorney  ought  to  have  been  eflbigned.     Br.  Dif- 
continuance de  Procefs,  pi.  5.  cites  40  £.  3.  34. 
r  4^^  ]        14*  In  debt  it  was  agreed,  that  if  he  who  has  made  attorney  be 
Br.£flbia,    effnQfedf^^TiA  his  attorney  not  removed,  it  is  difcontinuance  of  the 
H- »?•  ««e«  procefs ;  for  Ae  attorney  ought  to  have  been  eflbigned.     Br.  Dif- 
continuance de  Procefs,  pi.  6.  cites  45  £•  3.  10. 

I^  If  the  plaintiff  in  debt  cajts  effoign  where  he  has  attorney  in 
eourt^  and  the  effoign  is  adjudged  and  adjourned,  there  the  procefs  is 
difcontinudi*  Br.  Difcontinuance  d^  Procefs^  pU  56*  cites  45  £• 
3.  i6*  .  . 

16.  Bf 
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t6.  By  the  eq/Hng  ef  a  proteStion  the  day  is  difcontinued^  sind 
after  the  year  and  day^  upon  refummons  or  reattachment,  ths 
plea  ihall  be  tecontinued ;  but  the  plea  may  be  reviyed  by  refum^* 
mons  within  the  year  upon  the  repeal  of  the  prote£lion.  Jenk« 
26,  27.  in  pL  50.  cites  3  H.  4.  lo. 

1 7.  A  man  had  two  aitornies  in  formedon^  and  the  (me  was  ef^  Br.  YSSvdk^ 
fngned  after  appearance ^  and  the  other  notf  and  the  ejjhign  was  aid--  ^'^*  ***" 
judged  afid  adjourned^  and  after  this  matter  was  alleged  for  difcon- 
'tinuance ;   becaufe  the  one  was  not  eflbigned,  and  by  the  beft 
opinion  it  is  no  difcontinuance,  and  efpecially  becaute  th^  ex- 
ception was  taken  before  the  efibin  was  adjudged  and  adjourned  \ 

but  quaere,     for  adjomatun     Br.  Difcontinuance  de  Procefs, 
pL  10.  cites  II  H.  4.  53. 

1 8.  Avowry  by  one  in  replevin  agalnji  three^  and  fo  to  iflue,  and  la  aatei 
the  other  two  f aid  that  they  came  in  aid  of  the  avowant  s  now  if  the  two  ^f^^J^'^ 
have  not  day  and  continuance  by  the  roll  from  day  to  day  all  is  difcon-  given  oa  dv 
tinued ;    nota,      Br.  Difcontinuance  de  Procefs,   pL  22.   cites  proodt  ia 
21  H.  6.  23.  'K'^ 

only,  this  is  a  dlfcootiiMsance ;  and  the  fame  in  trefpafs  againft  £jt»  and  the  mefne  proceit  is  coBtiimeA 
againft  five  only }  but  it  may  be  amended)  becaufe  it  is  the  mifprifion  of  the  clerk ;  bu(  otherwift  if  a* 
day  was  given  to  either  of  thepi*     Br.  Difcontinuance  de  Procefs,  pi.  3s.  cites  tx  £•  4.  3, 

« 

19*  Certiorari  came  into  Middle/ex  to  remove  appeals  and  indiB*- 
meniSf  and  an  appeal  was  remanded  into  Middlefex  becaufe  the  da-^ 
fendant  ought  to  have  pleaded  not  guilty  and  challenged  twenty^  by 
^uhich  the  jury  remained  jor  default  of  jurors  and  tyjentyfour  tales 
a^tutrded,  and  this  becaufe  the  procefs  (hall  not  be  difcontinuedp 
for  nothing  is  recorded  in  Bank  but  the  original ;  quod  nota, 
Br*  Difcontinuance  de  Procefs,  pi.  52.  cites  16  £•  4.  5. 

20.  Jtt  the  venire  facias  returned^  the  defendant  is  effoigned  and  ad» 

journedf  the  habeas  corpore  juratorum  fhall  have  the  fame  day  as  the 

tjfoin  has  by  adjournment  \    for  otherwife  it  (hall  be  difcontinuance 

of  procefs  againft  the  jury.    Br.  Difcontinuance  de  Procefs^ 

pi.  53.  cites  21  £.4*  20. 

21.  In  writ  of  error  it  was  in  a  manner  agreed,  that  where  tho 
parties  are  at  ijfue  and  intraiury  quod  jurata  inter  illos  ponitur  in  re^ 
fpeQu  hie  ufque  tali  die^  &c.  which  it  is  not  ufed  to  give,  (tf  ulem 

dies  datus  efi  partibus  pradiBisj  &c.    and  yet  no  difcontinuance* 
Br«  Difcontinuance  de  Procefs,  pi.  41.  cites  2  R.  3.  9. 

22*  In  affife  the  tenant  appeared  by  bailiffs  and  day  is  given  to  the 
party  aforefaid^  and  not  to  the  bailiff  by  name,  he  may  plend  divers 
pleas,  &c.  and  yet  well  by  all  the  juilices  except  Brian ;  and 
judgment  given  accordingly ;  for  the  tenant  is  always  party,  and 
may  appear  by  another  bailiff  after,  or  by  attorney  or  in  perfon 
and  plead.  Br.  Difcontinuance  de  Procefs,  pL  34.  cites  6  H.  7* 
15. 

2  J.  In  writ  of  error,  if  the  errors  are  not  ajftgned,  and  fcire  fa^  8.  P.  iMd. 
MS  thereof fued  the  fame  term,  this  is  difcontinuance.     Br.  Difcon-  p]i^'^^ 
tinuance  de  Procefs,  pi.  44.  cites  F.  N.  B. 

24.  No  difcontinuance  fliall  be  by  the  death  of  a  fir  anger  to  the 
irigimd  asQ£  xhcprayee  in  aid^  vouchee,  &C'  viz-  death  of  a  ftranger 
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to  the  writ  between  divUions  of  the  writ.  Br.  Difcondntiance  d^ 
Procefey  pi.  60. 

25.  In  a/jl/e  the  defendani  appeartd  by  haitrff^^  and  ^aded^  and 
amtinuanct  is  taken,  dies  datus  eft  partika  pntdiBisj  &c.  Sc  non  hoirwf 
and  well,  and  no  difcontinuance.  Br.  Difcontinuance  de  ProccfSy 
pi.  63. 

26.  In  a  quarp  ttnf  agmnft  f«cw  at  the  ptoe,  ikitfietiff  reHtms^ 
nihil  as  to  one  tfthemy  and  fays  mthing  of  the  other,  this  is  a  difcon- 
tinuance of  procefs.     Jenk.  57.  in  pi.  5. 

27.  Error  of  a  judgment  in  ejeBment  was^flSgned,  that  m  day 
thccourfeof  ^ji^as  given  to  the  parties  in  a  writ  of  inquiry  of  dofkage^,  fed  non 
^'wiin*?  ttl'ocaturj  for  the  defendant  is  not  to  have  day,  and  the  plairaijfis  to 
and  th'i;  er-'  attend  at  his  peril ;  and  fo  is  the  courfe  in  C*  B.  tut  it  is  otbervnji 
fortffignfd  in  B.R.  Cro.  E.  144.  pi.  2.  Mich.  31  &  32  Eliz.  Bi  R.  Mat- 
?"■?'•;    thcw  V.  Haflal. 

Cio.  E.  75. 

¥^•33*  Mich.  29  and  20 Eliz.  B.  R.  In  cafe  of  Prefton  ▼.  Tootgy,  S.  C.  cifed  Knll.  Rep.  31* 

by  C«luCh.  J.  that  judsncnc  was  affirmed  And  the  fame  difference  between  the/:ourts  of  B.  R.  an^ 
C.  B.  waf  agreed  bj  all  the  cieiki  in  the  principal  cafe  there.  Trin.  ii  Jac.  B.  R.  Cobl>e  v.  Heydon. 
■  S»  C.  cited  accordingly.  1 1  Rep.  6.  b.  in  Sir  John  Heydon't  cafe,  which  was  an  adion  <^ 
fref^^  againft  A»  M*  snd  C^—A,  ctifejfed  jttJgment^  and  B*  mnd  C.  fe-veraily  fUadtd  »oi  X*'^9  ^ 
fivtrgi  nuakti  weie  awarded  Ci>  ciy  thcfe  ifiuecj  &c.  biit  nt  day  wst  given  h  Am 

28.  Procefs  "wzs  ferved  by  d  ferjeant  at  mace  imihin  afranclnfei 
but  becaufe  he  was  not  an  officer  to  B.  R.  he  cannot  be  examined^ 
and  confequcntly  there  is  a  difcontinuance  of  procefs.  Arg.  Palnu 
X03.  cites  41  Elii:.     Willetv.  Crofty^ 

29.  After  judgment  in  a  Court  of  Piepowders  in  an  aAion  on 
the  cafe  for  words,  it  was  affigned  for  error,  that  a  writ  of  inquiry 
of  damages  vjas  awarded,  and  no  day  given  to  the  plhintiff:  and  this 
was  held  to  be  error.  Cro.  %i  ^73.  pi.  2;  Mich.  42  &  43  Elizi; 
B.  R.    Howcl  V.  Johns. 

30.  Judgment  in  trover  in  Shrewfbuty  court  by  d^auH,  and  a 

writ  of  inquiry  of  damages  was  returnable  the  next  court,  at  which 

day  Hit  plaintiff  appeared,  and  the  writ  was  returned  ferved  i  but 

jurata  ponitur  in  refpeBu  ufque  ad  proximam  curiam,  and  the  day 

exprefled  certainly;  and  fhen  the  platntifF  appeared  again,  and  the 
jur;fta  ponitur  in  refpeBu  to  the  ioth  of  June,  but  the  plaint^  did 
not  appear  on  that  day,  nor  had  any  ddy  over ,J and  yet  jurata  ponttur 
in  refpeBu  again,  to  fuch  a  day,  at  which  day  the  jury  appeared, 
emd  gave  20  /•  damages,  for  which  the  piaintifFhad  judgmentj  and 
likewife  for  his  cofts.  It  was  afligned  for  error,  that  the  plaintiff 
not  having  day  at  the  laft  adjournment  over,  all  is  difcontinued ; 
for  by  the  firft  judgment  the  defendant  is  out  of  court,  but  the 
plaintiff  attends  dc  die  in  diem,  his  judgment  not  being  perfect 
till  the  damages  are  inquired;  fo  that  the  plaintiff  having  day  to 
the  loth  of  June,  and  he  then  not  appearing,  thcCourt  ex  officio 
ought  not  without  prayer  of  the  plaintiff  to  make  continuance  of 
the  jury,  for  this  ailways  ought  to  be  at  the  prayer  of  the  plaimiflFi 
quod  fuit  conceflum*  Telv.  97*  Hill.  4  Jac.  B«R«  HarnDgtoA 
V.  Launfdon. 

31.  Another  difcontinuance  was  ajftgned,  becaufe  the /Biy  «tfp 
continued  over  by  a  ponitur  in  re/peBu^  whidi  neier  ftaH  be  vmiiA 

upon 


Koy,  110. 
Karring- 
ton^s  cafe. 
S.C.  and 
judgment 
iBverftd* 


Centmuanre  tm  S^ifcontmuame,  4^7* 

upon  an  HRie  to  be  tried  between  the  parties  5  for  the  jury  upon  t 
writ  of  inquiry  of  damages,  is  only  an  inqueft  of  office,  which ' 
lias  no  other  continuance  than  by  a  non  mifit  breve  by  the  officer 
or  the  IhcrifFj  quod  fuit  conceffum  per  tot  Cur.  and  judgment  re- 
verfed.     Ibid, 

32.  Ji^ant  of  an  original  was  afligned  for  error  in  Ireland  5  the 
defendant  in  error  pUaded  thatfuch  a  day  an  original  ivas  filed  and 
concluded  to  the  country^  and  thereupon  the  judgment  was  rcvetfed. 
But  this  judgment  there  was  reverfed  here  becaufe  the  matter  was 
difcontinued;  for  the  defendant  concluding  to  the  country  where 
the  matter  of  his  pleajhould  be  tried  by  the  record^  viz.  whether  the 
original  writ  was  delivered  or  not  (becaufe  that  appears  of  record) 
and  then  the  plaintiff  in  error  not  replying  or  demurring  upon  the  plea 
of  the  defendant,  the  whole  was  difcontinued.  Yelv.  117.  Mich, 
5  Jac.  B.  R.  Seintjohn  v.  Commyn. 

33.  A  dijcontlnuance  can  never  be  ohjeBed  pendente  placito  before 
judgment^  for  it  may  be  continued  at  the  pleafure  of  the  court ;    [  468  J 

but  after  judgment  in  another  term  it  may  be  well  rejefled,  and 
no  continuance  can  then  be  entered ;  £c  diflum  fuit.  Cro.  J; 
ail.  in  pi.  3.  Mich.  6  Jac.   B.  R. 

34.  nree  executors  recovered  in  C.  B.  in  debt  by  default.  The 
defendant  brought  error,  and  affigned  a  difcontinuatice^  viz.  that 
tlie  fuit  being  by  three  executors,  and  at  tl^e  day^  which  they  had 
£y  the  roll  upon  a  continuance,  t*wo  ohly  appeared :  and  by  the  fame 
roll,  day  was  given  to  all  three  upon  another  roll.  Per  tot.  Cur, 
this  is  a  difcontinuance,  and  cannot  be  amended  5  for  credit  ought 
to  be  given  to  the  roll,  and  therefore  non  conftat  that  more  tlian 
two  appeared,  and  that  the  third  made  default,  which  is  a  non- 
profecution  of  the  defendant  at  that  day,  and  (hall  go  to  all  tliree 
afterwards,  and  judgment  was  reverfed.  Yelv.  155.  Triu.  7  Jac. 
B.  R.    Pafton  v.  Lufher. 

35.  Error  of  a  judgment  in  B.  R.  in  debt.  A  fcire  facias  ivas 
c^varded  ad  audiendum  errores  returnable  1 1  Jifaii,  1 8  J^ac,  and 
there  was  not  anyfuch  day  of  adjournment  in  the  Exchequer-chamber  ; 
therefore  it  was  holden  10  be  a  difcontinuance.  Cro.^J.  620.  pi.  6. 
Mich.   19  Jac.  B.  R.    Cave  v.  Polewhecl. 

36.  When  an  iffue  is  found  agaitfl  the  defendant^  it  is  not  Diate^ 
rSal  whether  he  has  day  given  him  to  appear  or  not ;  for  he  d^nundt 
nothing  but  to  difcharge  hinifelf,  though  true  it  is  thdXfometinus 
day  has  been  given y  but  it  is  net  neceffary ;  but  the  plaintiff  ought  always 
to  appear y  and  to  have  day  by  the  rec^jrd*  Palm.  333.  HilJ,  20  Jac^ 
B.  R.     Rogers  v.  Allen. 

37.  After  judgment  by  default  in  aElicn  on  the  cafe,  writ  of  in*  'IbM.  fayi, 
quirif  of  damages  ivas  awarded.     Error  was  affigned  for  that  no  day  ?*>»*  "cj^*;- 
S/^as  given  to  the  defendant ;  but  adjudged  that  no  day  otigbt  to  be  the  cafe  of 
given  to  the.  defendant  in  fuch  cafe,  becaufe  by  the  judgment  he  5*>«  worery 
was  out  of  court,  &  fine  die.     Sid.  16.  pi.  8.  Mich.  i%  Car.  %.  ^l^f!^^ 
B.  R4    Buries  v«  Pierce*  where,  upoa 

the  writ  of 
aa^ulrj,  the  4eftad«ot  had  not  107  d«/  i£  cvuiti    f  7  2*  }•  $*« 

38.  It 


'  4^^  ^tontimtanci  ftttti  tMrconiinitanle» 

38*  It  was  affigned  for  error  of  a  jt&dgmeiit  in  P.  diat  wudajf 
€9ntimianee  bitvf^en  tbe  plnnt  and  the  fffia  was  «M  a  Sunday^  add  fo 
non  dies  juridicus ;  fed  non  allocatur;  for  per  Cur.  it  is  Toid,  and 
as  no  continuance,  and  fo  being  after  a  veidid  is  aided,  and  judg- 
ment affirmed  nifi.     2  Keb.  448.  pL  15.  HilL   ao  &  ai  Car.  2. 
B.  R.  Hcley.  Davis*, 
kowheietl*      ^^^  £ifor  to  rererfe  a  judgment  was  ai&gned,  that  one  of  die 
waMsd^rttC'  coutmuances  was  to  acertdm  day  of  tbe  month,  whereas  it  ought  to 
imam  CM-       be  ad  proximam  curiam;  and  judgment  was  reverfed  nifi*'    Sty. 
rkar,  wm.    70,  7 1.  Mich.  23  Car.  B.  R.  knipe  v.  Johnfom 

wbtsui»thte9krtw0t9»ihMtiath«^6thdiyi   RoU  Ch.  J.  faid,  tbtt  perhapt  tbe  m.  mtybcvoM, 
ftt  jn4|iiient  was  reverfed.    Sty.  97.  Pa(ch.  S4  Car.  B.  R.    Pay  v.  Paxtcd« 

40.  A/ci./a.  iflued  agalnft  feveral  tertenants;  but  tiit  parol de^ 
fhurred  for  the  infancy  of  one.  After  his  age  a  re-fumnmm  ifliiedi 
but  before  the  return  thereof  one  f^  the  ieriehants  died,  who  was  re- 
turned fummoned  both  upon  the  lei.  fa.  and  upon  the  re-fummons. 
By  this  all  the  proceedings  oh  the  fci.  fa.  are  difcontinued^  and  the 
parties  out  of  court,  and  the  death  of  one  tertenant  puts  the 
whole  without  day;  and  Holt  CL  J.  cited  Kelw.  69.  &  Fitzh. 
Abr.  tit.  Error,  7.  Carth.  200,  20 1.  Mich.  3  W.  &  M.  in  B.Ra 
Blake  &  al*  v.  Gell. 

41.^  appeal  de  morte  vlri  carried  down  to  be  tried  by  nili  prius  j 
dfppel/ant  did  not  put  in  the  record;  held  neither  nonfuit  nor  <mcon« 
tinuance,  but  appellant  to  pay  cofts.  12  Mod.  65.  Miclu  6Vf* 
&  M.  Sutton  y.  Sparrow. 
r  J^6g  ]]  42.  In  debt  on  a  by-law  in  the  Mayor's  Court  for  refufiiig  to 
ferve  as  fheriflF,  the  plaint  nuai  levied  on  the  i^th  Ifovemief,  and 
then  the  defendant  gave  tail  to  Mpear  the  nekt  day,  viz.  the  i6th| 
and  inftead  of  continuing  from  the  15  th  to  the  i6th,  <£iy  isgitfai 
from  the /aid  l^th  day  of  November  to  a  certain  day  in  Jtene,  and  then 
the  entry  is,  that  the  canfe  was  removed  by  hah*  corpm  to  C.  B*  and 
fent  down  by  procedendo.  This  was  held  to  be  a  difcontinuana, 
and  not  amendable,  being  upon  a  demurrer.  12  Mod.  669  to 
690.    Hill.  13  W.  3,    City  of  London  v.  Wood. 

43.  Capias  ffprocfjfs  muft  have  continuance,  and  therefore  ttuft 
be  from  term  to  term ;  but  writs  of  execution  need  none,  and  theie* 
fore  you  may  have  a  longer  return.  Per  Cur.  i2Mod<  $06* 
Pafch.    13  W.  3.    Walker  v.  Humphry. 

44.  In  an  information  fir  a  libel  called  the  Obfenrator,  the  vemn 
fitcias  was  tefted  in  Trin.  term,  returnable  Die  Lune  tbe  ifi  daj  if 

MicL  term  following  /  but  the  diftringas  bore  tefte  Die  Martis  thediy 

fiUowing  (id  eft)  the  24th  of  Nov.*  whereas  it  ought  to  have  beeo 

»  the  d^y  of  tht  return  of  the  venire  facias;  and  this  was  heU  to  be 

a  difcontinuance  and  not  amendable.    AGch.  3  Ann.  B.  R.  Tbe 

Queen  v.  Tutchin. 

*  45.  Appeal  of  murder  againft  B.  he  demurs  to  the  bill  of  appeal 

and  pleads  over  to  tbefihmy^  JV^^  which  iffui  is  joined  and  a  vemrt 

facias  is  awarded  with  a  c^  proc^us  until  the  demurrer  be  ^^- 

tnined.  It  was  objected  doat  here  was  a  difcontinuance  of  the 

ifTuei  the  entry  being  quod  ad  triaadum  exitum  praedi^lum  cdTei 

XQ  ftoceffiwf 


Continaattce  ano  DiCcontf  nuance^  j^e^ 

pipceSuSy  &c.  vrherea^  the  venire  fhoold  have  been  contiiti|ed 
with  a  vicecomes  non  mifit  breVe.  I'he  Court  held  this  no  dif- 
cbhtm'uance^  but  that  it  was  the  moft  proper  way ;  for  it  is  vaiti 
to  proceed  to  iflue  until  the  demurrer  be  d*etermined;  for  if  the 
(111  abatejsi  there  is  ai^  end.  ii  Mod.  23  2>  233.  Trin.  8  Ann. 
B,  R.    Smith  V.  Bowen. 


(B.  a)    What  a  Difcontinuance,  and  what  a  MK^ 

continuance. 

I.  CECOND  diRverance  was  brought  againji  an  ahhot  and  com* 
'^  moigne,  the  plaintiff  did  not  come^  they  prayed  return  irreple* 
vialle  i  and  the  Court  faw  the  original^  whicn  was  abbot  and  co^ 
canon,  by  which  the  Court  (aid  that  he  (hall  commence  again  to 
this  variance*  and  fo  fee  that  this  is  mifcontinUance.  Br.  Difcon^ 
tinuahce  deProcefs,  ph  17.  cites  21  E.  3.  49* 

2.  If  capias  be  awarded  where  diflreTs  ought  to  he  awardedy  and 
the  defendant  is  taken  and  amefnedy  he  (hall  go  quit,  and  the  proce(b 
(hall  iflue  where  it  (irft  iflued  out  of  courfe,  and  diftrefs  (hall 
lifue }  for  it  is  mifcontinuance  and  not  difcontinuance.  Br.  Di£* 
continuance  de  Procefs,  pi.  57.  cit^s  47  £.  3.  14. 

3.  Debt  againji  3  executors y  procefs  continued  till  the  pluries  capias 
fervedy  and  they  made  default ^  xiit  plaintiff fued  exigent  againji  2,  and 
pluries  capias  again/l  the  2d.  and  the  one  rendered  him/eff' at  the  exigent, 
and  the  others  did  not  come.  Peir  TAnWyfue  new  exigent  againji  them 
aOy  and  make  amendment  where  the  procefs  Jirft  iffued  out  (f  court* 
Per  Hank,  he  (hall  anfwer,  for  he,  who  comes  in  by  one  wrtt  where 
he  ought  to  come  by  another,  Jball  anfwer*  Br.  Difcontinuance  de 
Pro<x(s»  pi.  n.  cit^s  12  H.  4. 17. 

4.  And  per  Parning  T.  10  £.  3.  vrhtre  petit  cape  iffued  Jor  grand 
ce^y  the  procefs  is  not  difcontinued ;  and  fo  \tfeems  only  mtfcohti-' 

^uoffce  becaufe  they  have  day  in  court,  and  therefore  the  executor    r  A70  1 
ihall  anfwer  as  it  feems.    Ibid. 

5*  Pracipe  x[uod  reddat  of  120  acres  of  land,  the  writ  of  view 
was  of  100  acres  of  land  omitting  20,  and  therefore  by  award  he 
fued  new  writ  of  view;  for  the  procefs  is  not  difcontinued^ 
but  mifcontinued.    Br.  Difcontinuance  de  Procefs,  pi.  18.  cites 

7  H.  6. 8. 

tf.  Detinue  of  charters,  procefs  iffued  at  the  exigent,  which  was  aU 
leged for  difcontinuance  of  procefs :  (ox  exigent  lies  not  in  this  aflion, 
and  it  was  adjudged  mifcontinuance,  and  not  difcontinuance,  by 
which  they  commenced  where  the  procefs  (Irft  i(rued  out  of 
c6uT(e.    Quod  nota.  Br.  Difcontinuance^  de  Procefs,  pi.  50.  cites 

8  H.  6.  29. 

7.  Detinue  of  a  box  with  charters  and  muniments,  defendant  came 
by  the  exigent,  and  the  plaintiff  counted  in  fpecial  of  a  charter,  ty 
which  J,  infeoffed  his  father  ^  &c.  and  now  becaufe  it  \t  of  a  diai^ 
ter  of  land,  therefore  exigent'  ought  not  to  have  iBued,  but  this 
did  not  appear  before  the  count, '  by  which  it  was^  taken^  mifcon^ 
.  V9L.V.  Mm  ibmii 
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iUmed  but  not  mifcontinutd^  and  tfie  defendant  appeared,  and  pUaiei 
as  if  he  had  mi  come  by  exigent  ^  by  Vfhicb  be  pleaded  in  tar-  Kf.£x* 
igent,  pi.  26.  cites  8  H.  6.  29. 

8.  Note,  that  if  e:iigent  be  awarded  in  a  cafe  where  it  does  not  lie, 
as  in  a£tion  upon  the  cafe  before  theflaiute  of  it^  the  proCcfs  is  illf 
crontinued,  but  is  no  difcontinuance.  Br.  Difcontinuance  de  Pro- 
cefsi  pi.  61.  cites  10  H.  7.  21. 

9.  In  trefpafs^  the  defendant  joined  2  ijfues^  the  one  in  L,  and  the 
&tber  in  MiddHefeXf  and  venire  facias  ijfued  to  the  fbertjf  of  Middlefw 
who  tried  both ;  and  by  the  bed  opinion,  this  was  mifcontinuance 
of  the  other  ifTue  in  L.  and  not  difcontinuance ;  for  it  fball  be  in- 
tended  thaifeveral  venire  facias*  s  ijfued  to  try  both.  Br.  Difcontinu- 
ance de  Procefs,  pi.  62.  cites  11  H.  7.  5. 

10.  In  precipe  quod  reddat  againjl  baron  andfeme^  the  baron  made 
default  i  and  the  feme  prayed  to  be  and  was  received  and  pleaded  in 
bar,  and  it  was  found  with  the  demandant  and  he  prayed  his 

,  judgment.  I'er  Wood  J.  this  is  a  mifcontinuance,  but  per 
Vavifor  J.  it  is  a  difcontinuance.  Kelw.  35.  a.  b.  &c.  pi.  2. 
Trin.  13  H.  7. 
5o  whene  iV  II.  Pracipe  quod  reddat,  the  venire  facias  was  returned  before  the 
cmiibj  tne  common  day.  Per  Frowick  Ch.  J.  this  is  no  difcontinuance  of  pro- 
\wb^'e  It  cefs,  but  mifcontinuance  of  it ;  for  they  have  day  in  court  but  notfucb 
•ught  to  ccme  a  day  as  they  ought  to  have.     Br.  Difcontinuance  de  Procefs,  pi.  23- 

hy  amber,      cit^g  21  H.  ?.  l6. 

Ibid.   ■  ' 

But  if  procefs  be  awarded  termlno  Trlnit.  returnahle  iermtno  NiHarny  this  Is  difcontmuance  of  procrfty 

becaufe  one  term  m<fne  is  emitted  \  therefore  this  is  difcontinuance,  per  him.     But  Brooke  (lyiffu^ert 

inde  j  for  the  pla':nf iff  may  delay  himjelf.     Ibid. And  if  exigent  be  rehirnable  at  m  montb,  this  »* 

mifcontinuance',  and  not  difcontinuance,  bot  hi  ought  to  have  5  mentbtf  and  alloeatio  eowutatus  fiaU  k 

granted,    ^^trti  for  it  feems  that  the  one  and  Uie  other  is  error. *  Buift.  144.   Arg.  citis 

S.  C. 

•  S.P.  Ibid.  J 2,  There  is  a  divetjtty  between  difcontinuance  ar^  parol  without 

?4H!'6.'ao!  *^^y*  ^^^  ^^^  difcontinuance  *  puts  the  party  to  new  original,  but  where 

Br.  N.  the  parcel  is  without  day  this  may  be  revived  by  a  refummons  or  re-at* 

C.  ij6.  tachment ;  for  the  original  remains.     Br.  Difcontinuance  de  Pro- 

Jenk.  59.  13.  A  mifcontinuance  h  where  the  continuance  is  made  by  undue 

S°P.  "'      procefs :  but  a  difcontinuance  is  where  no  continuance  is  made  at  all* 
Jenk.  57.  at  the  end  of  pi.  5. 


C  47O  '  (C)     Continuance /^r  Idem  Dies. 

£l.  1 N  an  aftion  of  debt  in  a  borough  court,  \( procefs  ijfues  to  thefef'* 
-*  jeanty  who  returns  his  precept  ferved  againft  the  defendant, 
and  thereupon  a  dav  is  given  till  the  next  court  for  the  plaintiff  to  de- 
clare againft  the  de^ndant,  and  it  is  not  entered,  that  idem  dies  datus 
.  efi  defendentit  this  i§  a  difcontinuance.  P. .  3  Car.  between  C alm^dy 
AND  Vaughan  adjudged  in  a  writ  of  error,  and  the  judgment 
given  for  the  plaintiff  upon  nil  dicit  in  the  borough  court  of 

.Oaki;hiimpton  in  Devon.  leverfed  accordingly.] 

[2.  If 
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^2.  If  a  plaint  be  entered  in  an  inferior  cQtirt  that  ht^ds  plea  by  pre^  •  ^ro*  C 
fcHptiony  and  there  the  defendant  imparls^  and  thereupon  a  day  is  pi^^.*|.^o 
given  to  the  parties  till  the  next  court  there  to  be  held>  ijuithout  limit"  adjudgedj^ 
ing  any  day  when  the  court  Jhall  he  heldy  hut  it  is  alleged  after  in  the  three  juf- 
recordj  at  which  courts  fcilicety  fuch  a  day^  held  fecundum  confuetudinenty  ^^^l  Crook 
&c.  this  is  good,  and  no  difcontinuance,  becaufe  it  may  be,  that  J.  but  oo 
they  have  not  any  certain  day,  but  may  hold  a  court  when  they  ««"*•<>» »» 
will,  as  at  the  great  feflions  in  Wales ;  and  it  (hall  be  fo  intended,  court  being 
>^hen  it  is  faid,  that  at  the  next  court  held  fecundum  confuetudi-  ixid  fuch  • 
nem,  &c.    Mich.  7  Car.  B.  R.  between  Jesson  and  Laxe,  per  i*^'  ^^V^' 
Cunam  adjudged  upon  a  writ  01  error  upon  a  judgment  given  in  tudincm.^ 
Coventry  Court,  and  the  book  of  9  Eliz.  D.  252.  denied,  and  S.c.  cited 
faid  that  there  were  other  apparent  errors  for  which  the  judg-  ^J  Twifdra 
ment  was  reverfed.]  io5. 

f  3.  [-Sw/]  if  a  plaint  be  entered  ift  an  inferior  court,  and  the 
defendant  being  fummoned  appears,  and  the  plaintiff  declares,  and 
thereupon  the  defendant  imparls  till  the  next  courts  and  then  pleads  in 
bar^  and  thereupon  the  plaintiff  imparls  to  the  nepct  court  to  replyy  and 
there  no  day  is  given  to  the  defendant ^  hut  at  the  next  court  the  plain" 
tiffdemursy  this  is  a  difcontiniinnce,  for  idem  dies  ought  to  have  heef\ 
given  to  the  defendant.  Mich.  8  Car.  B.  R.  between  Augwin  and 
Lord  Roberts  adjudged  in  a  writ  of  enor,  and  the  judgment 
given  in  the  hundred  court  of  Penwith  in  Cornwall  reverfed. 
Intratur  Mich.  7  Car.  Rot.  96.] 

[4.  In  Tifcire  facias  upon  a  recognizance  of  the  peace  againft  J.  S. 
who  was  bound  by  it  to  keep  the  peace,  the  defendant  imparls  and  j—    ^_ 
day  is  given  to  him^  and  idem  diss  f  is  not  given  to  the  plaintiffs  yet  t  ^o**  4^7- 
this  is  not  any  difcontinuance,  becaufe  the  king  is  party  in  it ;  and  »       '* 

when  the  king  is  party  no  day  is  given  to  him,  for  he  is  always 
prefent  in  court.  M.  10  Car.  B.  R.  between  the  King  and 
Griffith,  per  Curiam.] 

5.  In  debty  the  plaintiff  and  defendant  both  appeared  hy  their  at- 
torn ics,  and  day  was  given  to  both  the  parties  inflatu  quo  nuncy  falvis 
partibusy  isfc^  till  8  Hill,  at  which  time  the  defendant  made  default* 
Held  that  the  plaintiif  (liould  not  have  judgment,  but  he  mud ' 
fue  out  further  procefs ;  becaufe  dies  datus  is  as  ftrong  as  an 
impariancc.  Mo.  79.  pi.  209.  Mich.  8  &  9  Eliz.  Stukely  v. 
Thynn. 

6.  In  a  court  of  Piepowders  the  adjournment  was  entered  idem 
dies  datus  e(l,  where  it  ihould  be  eadcm  hora,  and  yet  held  good. 

Mo.  459*  pi.  637.  Mich.  38  &  39  Eliz.     Anon.  j  [47^1 

7.  In  error  to  reverfe  a  common  recovery^  plaintiff  brought  zfci,fa.  Cro.B.  774. 
againji  the  heir  and  the  ter-tenants.     The  heir  appeared,  but  nihil  P|^*  ^*  ^'^*** 
dicit,  and  four  ter-tenants  being  returned  warned,  pleaded^  that  eus.  b.  r. 
tnvo  of  them  were  tenants  of  fuch  land  with  A,  and  B.  who  were  not  S.  c.  but 
warned  nor  J  namedy  and  demanded  judgment  of  the  writy  &c.  and  ^J^^  *'^* 

thereupon  Hit  plaintiffs  demurredy  and  on  pleading  this  plea  in  mo.* 

Mich.  term,  dies  datus  efl  partibus  pradiBis  till  Hill.  term.     It  was  6»apl.8so. 

moved,  that  this  was  a  difcontinuance  of  the  whoie  \  for  the  heir  |]  p*  ^^, 

here  nil  dicit,  and  fo  nihil  ought  to  be  entered  againft  him,  and  not  appear. 
not  any  cootinuancej  but  that  the  dies  which  is  given  partibuspr^^ 

M  m  a  di^isp^ 
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£Sisj  is  intended  bnlr  to  thofc  tenants  oti  whofe  piea  the  demtff* 
rer  was,  and  not  to  the  heir,  and  that  fo  all  19  difcontinued ;  but 
k  was  anfwered,  that  it  was  eontimted  to  the  heir  as  well  as  ta  tb^ 
who  pleaded;  for  it  is  partibus  pnedidis  inde^  &c.  and  all  the 
Cotnt,  prster  Gawdy,  held  the  continuance  well  enough.  Cro. 
'  £.  739)  740.  pL  13.  Hill.  42  Eiiz.  B.  R.  HoUand  ▼.  Daufitzey. 
8r  A^ion  upon  the  caff  in  the  Coart  of  S.  The  defendant  wot 
affoiined,  and  bad  day  bf  ejfoin^  and  ^z  plaintiff  had  the  fame  daj^  at 
which  day  the  defendant^  utxng  demanded}  appeared  not,  but  made 
default^  lit  hahtH  diem  per  defaalt  fecundutn  confuetudinem  villa  pro* 
diff  given  by  the  Court,  (viz;  fuch  a  day,)  at  which  day  both  parties 
appeared,  and  judgment  was  given  againft  the  defendant  by  nihil 
dicitt  Adjudged  that  no  day  could  be  given  him  When  he 
was  out  of  court,  and  the  cuftom  alleged  of  giving  day  cannot 
help  it ;  for  Ao  ctlftbm  can  help  that  which  is  againft  conunon 
law  and  an  apparent  difcontinuance,  and  therefore  judgment  was 
reverfed.  Cro.  J.  357.  pi.  15.  Trin.  lajac.  B.  R.  Pepbwv. 
Rowley.  * 

Jo.  330y  p.  After  Judgment  m  the  grand  fefiions  in  Wales  ift  a^Je  ofdaf* 

ton  v^.' the    ^tin  prefentment,  error  was  affigned  that  P.  one  of  the  three  defend* 
Bifltop  of       ants  appeared^  and  ca/l  an  effoin^  but  that  the  other  two  made  d^auitf 
^t,Dvrid%    whereupon  re^fummons  iffued  again/i  them  returnable  Die  Afartis  next 
the  Court     following  J  and  at  the  next  day  they  cafl  an  effoin^  which  was  cbaU 
fcfoived,        lenged  and  denied,  and  becaofe  there  was  not  idem  dies  given  to 
fhet  no  diei    them  two,  as  there  was  to  the  feft  when  he  appeared  and  was  ef- 
to  any"uc     foigned,  and  that  fhei^  6ught  to  have  been  one  eflbin  allowed  un- 
•pon  their     to  them,  it  was  infifted  to  be  error  ;  fed  non  allocatur ;  for  idem 
appeuance.    dies  fhall  not  be  given  when  they  nrake  default,  and  after  once  default 
and  re*fnmmons  an  eflbin  is  not  allowable,  by  the  exprefs  words 
of  the  ftatute  of  12  £.  2.  Cro.C.  341.  pi.  6.  HiU.  9  Car.  B.  R. 
Cort  V.  Bifhop  of  St.  David's. 
S.  P.  znd  I  o.  When  day  is  given  before  the  coient,  it  is  called  dies  datus ;  but 

^herei^rff  ^hcn  after  the  count  it  is  called  an  imparlance.  Hard.  J65, 366. 
€^wM  and   Pafch*  16  Car.  2.  in  the  Exchequer.  . 

exigent  ar§  i 

mmardtdi  and  the  difmdfimt  sfft^ft  upert  the  exigent^  ard  has  dm  dctut,  and  after  muka  defaulty  a 
diflringas  (hall  iflue,  and  upon  this  returned  nihil,  there  fli all  i(ftie  three  other  capiafes  and  exigent  j. 
bttt  others Ife  it  feems  after  imparlance.     Br.  Continuance  and  Im^taiknce^t  pi.  f .  citer  19  H.  8.  6. 

• 

I  r.  It  was  moved  for  error  of  a  judgment  in  Briftol,  Aat  in  cne 
of  the  continuances  (idem  dies  datus  efl  partibus  pradiSis)  it  is  noijdd 
per  Cur.  But  ruled  to  be  well  enough,  it  being  all  as  one  ad,  bot 
it  would  be  othemutje  in  the  verdiS.  Comb.  285.  Tria.  6  W.  Sc 
M.  inB.R.    HawkRiorthY.Hawkfworth. 


(C.  2)    Wliat  Days  Ihall  be  laid  the  fame  Day. 

!•  ^I^QITE,  A^teveryadJot^rtmi^UfisafeveraldayinilfiJ^phiiAfhfi 
^^   day  ofni/iprius,and  the  day  h  BatA,  an  all  ohrtky,  kift 
mt  to  ttil  intertts.    Br.  Jcurs^  pL  6o.  cites  47  £.  3.  i>  %• 

2.  Note, 
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0.  NotCi  th^t  ^Jirft  4af  of  the  nifipriyu  ffnd^^ fourth  day  after^ 
and  eight  days  i^er  Qr  v^of^j  ^{fhich  thf  iufikef  tai^  to  h  ^dvijidt  are 
but  one  and  the  fame  day,  and  when  they  give  xkeivjadgment,  this 
ficdl  have  rdt^ign  t9  thi  firfl  day,  fo  that  it  proteSion  (hall  he  cafl 
at  the  Jirfl  dayy  which  is  expivgd  ni^fnc,  yet  this  fliall  ferve,  vtA 
(hall  be  allowed.     Br.  Jours,  pi.  83.  cites  10  H.  6.  4. 

3.  &o  of  default  recorded  upon  tenant  for  life ^  nvhere  he  in  r ever/ion 
prays  to  l»e  received  after.     Ibid. 

4.  ^//rf  where  a  m^n  fails  of  his  record  at  the  day,  and  thefailoris 
recordedy  and  after  (hut  before  judgment)  he  brings  the  record  in,  thi« 
ihall  not  ferve  when  judgment  is  given }  for  this  Ihall  have  a  re- 
lation to  the  flrft  day.    Ibid. 

c.  The  *  day  of  nifi  prjus  and  the  d(ty  in  Bnnk  is  all  one  and  the  •  S.  P.  to 

fam<;^  d^y ;  for  if  protefUon  be  caft  out  at  the  nifi  prius,  and  r^  SiermSc 

pealed  or  expired  by  the  d^y  in  Bank,  yet  it  (h^l  ferve  the  defend-  between  the 

ant;  for  it  was  good  at  the  lirfl  day,  and  the  fir  ft  day  and  the  dayofnifi 

.  mother  day  arc  all  one  day  in  l^w.    Br.  Jours,  pi.  11.  cites  35  5"yi^*Ba^t 

JI,  6.  58.  •  but  not  to 

makt  good  t 
fccond  writ  pQrchafed  and  tsfted  mefne  between  thoffc  days.  Br.  Joqi?,  pi.  X3.  ci^  40  £.  3.  %%• 
m  Br.  Nifi  prius,  p(.  5.  cites  S.  C.  S.  P.  fi  rb/U  a  tthaje  madi  mefm  betvften  theft  Mgt  aajM 

-  eamut  ht  pitaded  in  Bgpk  ;  hut  it  feeiiis  that  a  rekafe  made  m^fne  between  the  day  of  venire  facitu  re* 
tur^tdy  AtrJ  tkeivr'it  ^lifiprjus  f'wardi'di  «fy/  tife  daj  of  nifi  fttttf  may  befleai^  at  tbt  daj  of  nif 
^rius*    Ibid.  pi.  3r.     c;tes  21  (1*  6.   10. 

It  h  not  one  and  ttefante  day  to  ail  mtentt ;  fur  if  a  man  cafta  pnttBiw  at  the  day  ef  ajft prtuSf  tvhieh 
it  repealed  at  tbt  day  in  Ba^^t  yet-th\tjbtjl/  have  the  default  of  the  defendant  at  the  day  of  nifi  prim ^ 
^d  if  bt  ippc^s  at  tbe  day  jn.B^ok  it  fuAces.  fir.  ^oun^  pi.  32.  (ites  »x  H.  6«  20*«— «-S.  ?• 
Ibid.  pi.  35.  cites  4  H.  6.  9. 

6.  Thefe  words  ab  oBaV  Sanffx  Trinif  fliall  be  intended  ab  %/^o 
die  oElaV  Sanha  Tritiify  and  fo  fee  that  to  this  intent  the  J!rfl  day 
4ind  the  fourth  day,  and  all  days  rnefne  Jhall  be  intended  one  and  ihi 
fame  day,     Br.  Joijrs,  pi.  57.  cites  21  £.  4.  43. 

7.  All  the  parliatnetit  is  only  one  and  the  fame  day.  Br.  Jours, 
j)1.9i, 

(C.  3)     How  confidered. 

l«  iN  dfbt  the  4^endant  was  condemned^  and  cJ  fa*  iffuedy  and 
^ .  afur  exigent  thereupon,  and  he  came  upon  return  of  reddidit 
fey  and  pleaded  a  rekafe  M  the  plaintiff  made  after  the  execution y  and 
frayed  fcire  fac'ms  thereupon  agaiftft  the  plaintiff  to  confefs  or  deny  the 
deedy  and  had  it ;  quod  nota,  and  fo  fee  that  this  is  not  day  to 
plead,  but  upon  the  fcire  facias  to  confefs  deed,  &c.  Br.  Jours, 
pi.  68.  cites  22  AiT.  91. 

2.  Error  upon  an  indiBment  oftrefp^fsy  ^\i\cti  fuppofes  the  trefpafs 
Die  Jovis  proximo pofl  diem  PentecoJleSy  and  it  was  ajignedfor  erroTy  in 
MS  much  as  all  the  vteek  was  Peutcco/i  :  per  Wefton,  Pentccofte  di- 
citur  a  penta,  quod  eft  quinque  &  cofte,  quod  eft  decern,  quod  eft 
^uinquies  decern  dies  ppft  Pafcham,  and  this  day  is  Dies  Domi- 
nicus,  wherefore  plead  over  5  quod  nota,  by  which  he  pleaded 
no  fttch  vill  of  B.  without  addition,  &c.  Br.  Jours,  pU  27.  cites 

7  H.  6.  39. 

M  m  5  3,  Note 
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3.  Note  where  z  man  is  nonfuited  this  is  reftrrei  to  tie  day  natici 
be  had  in  court,  and  not  to  the  whole  term  ;  quod  nota«  Br.  Jourft, 
pi.  67.  cites  9  £.  4. 24. 

4.  See  and  note  that  the  vigil  oftbefeaft  is  not  part  of  the  feaft* 
Br.  Jours>  pU  65.  cites  15  H.  7.  a* 


1 474  ]    (C  4)     At  what  Time,  and  when  the  Parties  fhall 

be  faid  to  have  Day  in  Court. 

X.  Vii  precipe  quod  rcddat  the  grand  cape  tu^s  returned  tarde,  and 

^  the  tenant  came  and  made  defence  andimparledy  and  after  came 

and  faid  that  the  nurit  was  not  ferved,  and  was  received  to  it,  and 

therefore  it  feems  that  fuch  a  day  is  not  to  appear;  for  if  it 

fhould,  then  the  default  {hall  go  quit,  which  (hall  not  be,  but 

ought  to  be  faved.    Br.  Jours,   pi.  92.   cites  22  £.  3.  &  Fitzh. 

Brief,  pi.  393. 

Ur.  RepTe-         2.  "Where  xSxz  Jheriff  does  nothing  at  the  alias,  nor  at  the pluries, 

*J*^»  *f  •      by  which  iffi^d  writ  to  the  coroners  to  make  replevin  and  to  attach  the 

S.C*  fi^^ff^^  anfwer  to  the  contempt  and  to  the  party,  and  after  dijhreft 

again/1  thejheriff;  and  hecaufe  no  fummons  was  awarded  agasnft  the 

plaintiff  to  receive  his  beafts,  therefore  it  is  faid  that  he  has  no  day 

in  court,  and  if  he  comes  at  the  day  he  cannot  plead  ;  by  which 

when  the  plaintiff  cTLinc  at  the  day,  he  was  not  fufFcred  to  plead, 

but  was  compelled  to  find  pledges  de  profequendo  Isf  de  returno  habendo 

Js,   &c.  and  to  fue  writ  to  the  coroner  to  make  deliverance  and  to 

attach  the  party,   and  upon   the  return  of  thofe  writs  he  hath  day 

in  court,  and  may  plead,   and  not  be/ore.      Br.  Jours,    pi.  14* 

cites  43  E.  3.  26. 

3:  In  replevin,  at  the  pluries  the  fheriff  did  nothing,  by  which 
Iffued  procefs  of  contempt  to  the  coroners  to  attach  the  fheriff  to  anfwer 
to  the  contempt,  hut  mentioned  nothing  of  fummoning  the  defendant  to 
anfwer  :  and  they  returned  that  the  fbertff  is  attached,  and  that  they 
cannot  have  the  view  of  the  heafls  to  make  replevin,  by  which  iffued 
diflrefs  to  the  fheriff  and  withernam  de  averiis  def*,  and  at  the  day 
the  defendant  came  and  prayed  that  the  plaintiff  gave  deliverance  of  the 
withernam,  and  faid  that  the  heafls  of  the  plaintiff  are  dead  in  pound 
in  difault  of  the  plaintiff,  &  non  alloca|^r,  for  he  has  no  diay  in 
court*,  but  the  plaintiff  was  compelled  to  find  furety  de  returno 
habendo  fi,  &c.  and  pledges  de  profequendo  and  writ  to  make  de- 
liverance of  the  firfl  diftrefs  to  tlie  coroners.  Br.  Jours,  pi.  70. 
cites  44  AfT.  15. 

4.  He  who  is  outlawed  and  has  charter  of  pardon,  and  the  plain^ 
tiff  is  ready  in  court,  fhall  not  be  bound  to  anfwer  immediately,,  but 
fhall  YiTLVt  fcire  facias  againfl  him  to  fay  why  the  charter  fhall  not 
he  allowed :  for  neither  the  plaintiff  or  defendant  have  day  in 
court  till  the  fcire  facias  be  returned.  Br.  Jours,  pi.  73.  cites 
46E.  3.  15. 

•   5.  The  party  has  no  day  to  anfwer  upon  procefs  of  contempt  kill 
the  attachment.    Br.  Jours,  pi.  22.  cites  1 1  H.  4.  8;. 

^         ^  6.  In 
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,  6.  In  replevin  J  the  plaintiff  prayed  aid  of  A.  i?.  nvho  'wasfeife4  ip  ^•^'  *^^ 
fee  and  leafed  to  him  for  years  ^  there  the  prayee  may  Join  in  aid  at  the  Br^^Touri  * 
firfl  day  in  per/on^  and  not  otherwifej  but  he  may  join  by  his  attor^  pi.  79.  citci 

ney  at  the  day  given  by  procefs  ;  contra  at  the  fir  ft  day  when  the  te-  »>  J^»4»  *S* 

nant  prays.  Br.  Jours,  pi.  58.  cites  2H.  6.  i. 

7.  Replevin  £jf  alias  iff  pluries^  and  if ter  procefs  of  contempt  tffitcd 
egainjl  thefberiff^  and  he  anfwered  that  he  hadfcrved  this  ivritf  and 

nthat  no  other  ivrit  came  to  him^  and  the  defendant  came  and  prayed 
that  the  plaintiff' count  againfl  him,  &  non  allocatur;  for  the  plain- 
tiflF  has  no  day  in  court  now,  but  only  thefheriff  has  day  in  cout^t 
to  anfwer  to  the  contempt.     Br.  Jours,  82.  cites  2  H,  7-  ^. 

8.  At  the  day  that  the  fberiff  returned  mandavimus  ballivo,  &c. 
quod  nullum  dedit  refponfum^  and  yet  the  defendant  was  permitted  to 
appear  to  plead  to  iffue.     Br.  Jours,  pi.  87.  cites  Fitzh.  Procefs,  13. 

(C.  5)     Day  in  Court.     Neceflary  in  what  Cafes.      [  475  3 

I.  '^rOTE   per  Luddington  and  Fitzjohn,  if  a  man  who  is 
'*'^    debtor  to  the  king  of  record  be  /;;  perfon  in  the  Exchequer^  he 
fhall  be  compelled  to  anfwer  without  procefs  or  day  in  court,     Br. 
Jours,  pi.  90-  cites  40  Aff.  35. 

2.  Contra  per  Fitzjohn,  if  it  be  uppn  furmifey  and  is  not  debtor  of 
record.     Ibid. 

3.  In  debt  the  plaintiff  recovered^  and  he  was  notfuffered  to  come 
after,  and  confefs  his  gree  or  fatisfaBion ;  for  he  nas  no  day  in 
court.  Contra  upon  recognizance^  for  this  commences  without 
original ;  but  writ  of  debt  has  day  in  court,  and  therefore  OiaH 
have  fcire  facias.     Br.  Jours,  pi.  77.  cites  47  E.  3.  24. 

4.  In  writ  of  error  the  plaintiff  cannot  be  nonfuited^  for  he  has  no 
day  in  court  upon  it,  but  upon  the  fcire  facias ;  and  e  contra  in 
writ  o(  falfe  judgment.     Br.  Jours,  pi.  80.  cites  20  H.  6.  18.* 

5.  A  man  who  is  outlawed  cannot  come  gratis'  without  day  in 
court y  and  plead  a  plea  in  the  dif charge  of  the  outlawry.  Br.  Jour^^ 
pi.  80.  cites  22  H.  6.  23. 

6.  Debt  by  theking^  which  paffed  for  him  by  nift  prius^  and  before 
the  day  in  Bank  the  king  pardoned  him  all  debts ^  ^^^fP<ff'^U  &c.  and 
after  the  king  at  the  day  ifi  Bank  had  judgment y  and  after  fued  execti^ 
tiouy  and  the  defendant^  pleaded  a  releafe^  and  the  king  'was  barred; 
for  the  defendant  had  no  day  to  plead  it  before,  for  the  day  of  the 
nifi  prius  and  the  day  in  Bank  are  all  one,  and  the  defendant  catU 
not  have  audita  querela  ^  nor  fcire  facias  ad  cognofcend^  faBum  againfl 
the  kingy  and  htjball  have  the  plea  without  day  in  court  when  the 
execution  fuedy  and  therefore  it  fecms  that  it  was  fued  by  fieri 
fapias  or  ca.  fa.     Br.  Jours,  pi.  61.  cites  34  H.  6.  2.  50. 

7.  Nomine  replegiendo  at  the  pluriesy  and  zhtt  procefs  iffued  againfl 
the  fberiff  to  anfwer  to  the  contempt y  and  no  day  given  to  the  defendant^ 
and  iii!t,fberiff  returned  quod  corpus  elongatur,  and  yet  the  defend- 
ant appeared  and  pleaded,  and  good  per  Cur  *,  for  if  he  fhould 
not  be  now  received,  his  body  fhould  be  imprifoned  by  withep- 
namr    Br.  Jours,  pi*  81.  cites  7  E.  4.  5. 

M  m  4  8.  Appeiii 


\ 
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Br.  Jouif,  8.  Appeal  at  thejuit  of  the  feme ^  the  defendant  was  outlawed  and 

pi.  37.  citci  f^i^^  ^f^  If  ^^j  demanded  what  he  Bad  to  faj  why  hefboM  not  he 
*   *  banged^  and  he /aid  that  where  he  is  named  J*  S,  his  name  is  y.F. 

and  the  feme  prayed  execution^  and  it  was  doubted  whether  Jbe  imj 
reply  that  he  is  the  fame  perfon  who  killed^  &C.  without  being  warned 
h/cire  facias  to  have  day  in  court,  and  by  the  beft  opinion  fcire 
ncias  fliall  iilue.     Br.  Scire  Facias,  pi.  132.  citc^p  £.  4.  24. 

9.  For  where  a  man  is  condemned  in  damages,  tht  plaintiff  JM 
that  he  is  in  the  hall,  and  prayed  an  officer  to  icuke  him^  and  the  Court 
granted  it,  and  he  is  taken  and  confeffes,  he  fliall  remain  in  execu- 
tion; but  if  he  fays  that  he  is  not  the  fame  p^fon,  iht  plaintiff  can- 
not reply  that  he  is ;  for  he  has  no  day  in  court,  and  there  he 
fliall  be  put  to  procefs  to  have  execution^  but  here  there  is  no 
Tuch  procefs  to  be  awarded.    Ibid. 


[  47^  ]    (C«  6)     Day  In  Court.     What  Day  (hall  be  given, 

common  Day  or  other  Day. 

!•  TiRacipe  quod  reddat,  conufance  of  the  plea  was  demanded  Ij 
-^  J.  N.  and  had  it,  and  day  given  in  franchife^  and  after 
thofe  of  the  franchife  erred,  by^hich  nxtrit  of  error  was  brought,  and 
iht  judgment  reverfed  in  B.  JR.,  and  the  Court  was  ready  to  have 
awarded  feifin  of  the  land,  by  which  came  JIf  .  and  prayed  h  he 
received,  andfbfwed  caufe,  and  was  received  and  vouched^  and  the 
demand  counterpleaded,  and  they  were  at  ijfue,  and  common  day 
'was  given  as  in  plea  of  land,  and  no  fuch  day  as  fliall  be  given 
ill  writ  of  error )  for  he  is  out  of  this  court;  quod  nota.  Br. 
jfours,  pi.  a6.  cites  21  E.  3.  4.  6. 

*2.,  In  fcire  facias  the  Court  may  give  what  day  they  will  s  fortius 
js  in  nature  of  an  execiitTon ;  quod  nota.    Br.  Tours,  pi.  66.  cites 

24  £•  3-  3'* 

'3-  Affife  returnable  in  B.  R.  in  oH.  Martini,  \i\t  plaintiff  prajti 

day  the  next  day,  apd  becaufe  it  was  returnable  at  a  day  of  the  term, 
ahdtiot  at  a  certain  day  of  the  week^  he  can  have  only  common 
flay  of  the  term,  viz.  o£l.  Hill.  Br.  Jours>  pi.  45.  cites 
"a?  Aff.  33. 

4.  Per  quaferviiia,  the  defendant  was  at  iffue^  and  prayed  ani' 
tnoh  day,  and  could  notliave  it,  becaufe  it  is  a  writ  of  exeadiion ; 
quod  nota  bene.     Br.  Jo^rSj  pl-  38.  cites  39  E.  3.  20. 

5.  In  tre/pajsi  if  the  king  grants  fo  J.  2V.  conufance  of  pleas  witlin 
lis  manor,  there  the  tenant  fliall  pot  have  day,  "but  de  tribus  tt^ 

.  tmianis  iji  tres  feplJipanis ;  p?r  Rolf.  Contra  per  Marten  ;  for 
,thc  king  may  alter  the  place  of  jufticc,  but  hot  the  day.  But 
Brooke  fap,  quaere  of  the  day,  for  the  law  is  with  Rolf  as  it 
ie^ms*     6r.  Jours,  pi.  30.  cites  8  Bt.  6.  2Q. 

6-  tn  formedon  xb^t  parties  demurred  in  judgment,  znA  d^  vtss 
ri-ww  I  ^  Trin/anno  .^^  and  after  from  tins  in  i^  Michaelis,  and 
from  thence  inoSh  HUP,  and  from  thepce  in  15  Vafcb^e,  WWch 
are  not  common  days  in  pica  of  land;  *and  per  tot. Cur.  ilthall 
not  ^*' amended ;   for  after  demurrer  they  may  give  day  beyond 

the 
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Ae  common  day,  and  may  give  day  widim  ^e  common  day,  for 
they  may  give  longer  day  or  a  very  ihort  day,  for  this  lies  in  their 
difcretion,  anJi  the  entry  is  quod  jufiic.  nonaum  avifantury  8cc.  for 
ihefe  are  days  cf  grace  arid  not  common  days,  Br.  Jours,  pl«  52* 
cites  8  E.  4.  4. 

7.  fib  of  mparlance.    Ibid. 

8.  And  the  Jtatute  of  common  days  in  Bank  is  intended  only 
'tuhere  ibey  pend  in  procefs^  and  it  is  agreed  that  this  is  a  ftatute. 
Ibid. 

9.  If  in  pracipe  quod  reddat  the  Jberiff  returns  quod  petens  ndn 
invenit  ple^ios  de  profequendo^  &c.  the  ftcut  alias  Jhall  not  have  com» 
tnon  day^  out  15  days  faffices,  for  this  is  as  original,  for  he  was 
liot  demandable  at  the  firft  day.  PcrDanby.  Br.  Jours,  pi.  36. 
cites  p  £.  4.  18. 

IX).  Per  Brian,  if  grarul  cape  or  venire  facias  be  returned  fardtf 
the  2d  writ  Jhall  have  common  day*  Br.  Jours,  pi.  36.  cites  9  E* 
4.  18. 

1 1.  But  they  agreed  with  Danby  in  cafe  that  the  original  {hall 
be  returned  tarde.     Ibid. 

12.  jind  by  all  the  At^  fcire  facias  Jhall  havefuch  day  as  writ 
{/'i7'tt;/r,  in  xayour  of  execution.     Ibid. 

13.^  In  qJIJSfe  of  mortdance/lor  common  day  may  be  given,  viz. 
•oA'  M&hadis  15,  &c.     An  in  affife  of  novel  dijfeijtn^  day  cer- 
tain (hall  be  given,  as  Die  Lune  tali  feptimana,  &c.  or  Die  Martis 
1 1  Bfic  Aprilis,  &c.  apud  Weftm.  &c.    Br.  Jburs,  pi.  75.  cite% 
F.N.B.  to.  177. 


(C.  7)     What  Ihall  be  Day  in  Court,  fufEcicnt  by   [  477  ] 

the  Roll 

J.    tN  pracipi  quod  reddat  the  temsnt  vouched^  and  at  the  day  tfthe 

-*  fumfnons  ad  warrantizandum  returned,  the  fierijf  returned  »t 

*  'writy  dnd  yet  the  vouchee  was  received  to  plead ;    quod  nota }  and 

the  tenant  faid  that  he  is  another  perftm,  and' not  the  vouchee.     Br. 

Jours,  pi.  88.  cites  5  E.  3.   anciFitzh.  Voucher,  197.  but  cites  ** 

Ibid.  256.  contra. 

2.  In  replevin f  ibc  plaintiff  after  iffue  was  nonfmtedy  and  return 

anvardedy  and  the  plaintiff  fued  fecond  deliverance^  and  at  the  pone 
per  vadios, .  the  writ  was  not  fervedj  and  the  defendant  prayed 
that  the  plaintiflF  might  count  againft  him,  becaufe  he  had  day  in 
court  by  roll  though  he  had  not  day  by  writ,  and  if  the  plaintiff 
had  .deliverance  he  would  not  count  againft  the  defendant.  And 
per  Wilby,  'you  cannot  fue  to  thejberijfto  have  the  writ  returned  if 
the  plaifitrff  will  not^  and  if  the  flicnff  has  made  deliverance  and 
not 'returned  the  writ,  you  (hall  have  remedy  againft  the  flictiff^ 
by  which  he  was  put  to  fue  Jicut  alias,  &c.  Br.  Averment,  coo- 
tra,   &c.  pi.  to.  cites  21  E.  3.  43. 

'3.  In  trej^fs,  at  the  exigent  the  defendant  appeared  and  the  plabtm 
tiff  not  J  nor  did  the  Jheriff  retuirn  the  writ,  yet  the  plaintiff  Jhall 
tt  dethcHdid  to  he  nonfuited  at  the  day  $  for  hc  has  day  in  court  by 

tjic 
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the  roll,  though  the  writ  be  not  returned.    Br*  Jours,  pL  Aj. 
cites  38  £.  3.  20. 

4.  And  the  fame  year  fol.  25.  in  quare  impedit  at  the  attachment 
the  defendant  and  plaintiff  appeared^  and  the  Jheriff  did  not  return 
the  ivrit,  and  yet  by  Thorp,  clearly,  the  defendant  may  plead} 
for  he  has  day  by  roll;  quod  nota.  And  concordat  21  £•  3. 
foL  13.  where  the  ihcriff  returned  no  writ.     Ibid. 

5.  Contra  if  he  returns  m'^V;  nevertheUfs  it  fecms  If  nihil  he 
returned  at  fuch  day  that  the  defendant  is  to  be  at  a  kfsj  he  JbaU  le 
received.     Ibid. 

6.  Audita  querela  upon  a  releafe  made  after  judgment  in  tre^fs^ 
and  venire  facias  ijfued  againfl  him  who  reUafed,  and  {tiejber^did 
not  return  the  nvrity  and  the  defendant  prayed  that  the  plaintiffoe  de* 
mandedj  &  non  allocatur,  becaufe  the  writ  is  not  returned  fenred^ 
notwithftanding  that  he  has  day  in  court.  Br.  Jours,  pl<  51. 
cites  6  £.  4.  9. 

7.  Contra  where  a  man  is  to  have  corporal  puT\iJbment^  as  in  ca- 
pias or  exigent,  there  it  may  appear  by  the  roll  where  the  writ 
IS  not  returned ;  contra  upon  pone  \  quod  nota.  Per  tot.  Cuc^ 
Ibid. 

80  Where  no  writ  is  returned,  and  Ac  jury  appears,  they  ihall 

be  taken,  per  Huffey  Ch.  J.  for  they  have  day  by  the  roU,  which 

Townfcnd  agreed ;    contra  per  Brian,  Fairfax  and  Sulyard.     Br* 

Jours,  pi.  47.  cites  3  H.  7.  16. 

S.  P.  Br.         p.  Note,  per  Fitzherbert  and  Shelly  J.  quod  non  negatur,  that 

Saw  De-     ^hcre  the  prand  cape  in  prafipe  quod  reddat  is  not  returned,  vet  at 

fault,  pi.  I.      ,.,         ,*^  ^'^  '^  J  T-/  r  r  '^     r- 

cites  this  day  the  tenant  may  appear  and  gage  his  law  of  non  fummons,  for 

ft7H.  6. 13.  he  has  dav  h  the  roll;  quod  nota.     Br.  Jours,  pL  i.  cites  27  H. 

btttitfljOUld    O     rA 
lieH.S.ac-   ^'  ^4' 
cotding  to  Br.  JourSj  pi.  i. 

lo.  In-  cafe  on  an  indebitatus  ajfump/it  the  plaintiff  made  aa 
ill  replication,  and  therefore  Roll  Ch*  J.  faid,  that  judgment  ought 
to  be  given  againft  him ;  but  that  by  favour  of  the  Court  they 
can  give  him  leave  to  difcontinue  his  a£lion.  Sty.  309*  Micf^ 
1 65 1 .     Kymlock  v.  Bamiield. 

* 

In  Roll  it  ij  (D)     Difcontinuance  of  Procefs. 

S'Tii^'  In  what  Cafes  it  cannot  be  without  the  yijettt  of  At 

S.  P.  by  the  ([j,  I  N  an  a£kion  after  ijfue  joined,  and  a  verdiB  fo^ndfor  the 
jufticcs,that  1  p/aintij^,  the  plaintiff  cannot  difcontinue  the  a£lion  without 
tinuoncc"  the  confcnt  of  the  defendant  -,  and  if  he  will  not  enter  tKe  judg- 
cannot  be      mcnt,  the  defendant  himfclf  may  enter  it.    Mich.   1 7  Car.  and 

dia  *  *""  ^*^^'  ^  7  ^''^^'  ^^"^°»  between  Thorp  and  Davi^i^ant,  in  an  ac- 
Het!  3.  tion  upon  the  cafe  upon  a  promife,  adjudged  for  the  plaintifFiipoa 
Pakh.         the  requefl  of  the  defendant,  thoi^gh  tne  plaintiff  would  have 

1 3^  dUcontinufd 
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difcontinued  the  fuit,  and  have  brought  a  new  adiion  to  have  3Car.c,B. 
had  more  damages.]  ^"o^T"" 

S*  P«  by 

RoUCh.  J.  Sty.  34.6.  Mich.  165a. S.  P.  per  Cur.  Lev.  48.  Mich.  13  Car.  2.  B.  R.  Anon. 

Sid.  60.  in  cafe  of  E1U»  v.  Yarrpw,  S.  P.  and  Iccms  to  be  S.  C.  Mod.  13.  Mich. 

*ai  Car.  2.    B.  R.    in  cafe  of  Abbot  v.  Moore,  S.  P. Sid.  228.  Mich.   16  Car.  2.  B.  R.  ia 

cafe  of  Bull  ▼.  Mayo,  tbac  difcontinuance  cannot  be  by  rule  of  court  after  verdidk,  but  by  confent  it 
ynay.  »  In  foch  cafe  the  defendant  may  enter  judgment  againft  himfelf  j|  per  Doderidge  J.  Scy.  216* 
^ich.  3  Car.  Stokeland's  cafe. 

But  after  z /fecial  verdiB^  and  argued  at  the  bar,  a  difcontinuance  was  entered  by  the  plaintlft*  as  it 
was  agreed  he  might.  Cro.C.  575.  pi.  19.  Hill.  15  Car.  B.  R.  Oxford  (Ld.)  v.  Watethoufe.  — «« 
5.  C.  cited  Arg.  Show*  63. 

a.  The  plaintiff  after  a  demurrer  cannot  difcontmue  his  fuit  with^  Bulft.  217, 
^fut  the  Courfs  licence;  and  although  the  continuance  be  not  en-  s^^c^'^^*^* 
tered,  it  may  be  entered  at  any  time,  and  the  defendant  by  licence  \twA%  a^ruie 
of  the  Court,  for  his  own  advantage,  may  enter  tie  continuance  ;  per  >"><*«  *>y  the 
tot.  Cur.  Cro.  J.  316,  317.  pi.  2.  Mich.  10  Jac.  B.  R.  in  fte"pUi^ff 
cafe  of  Fox  v.  Jukes.  cannot  dif. 

continue  tot 
to  fave  hit  payment  of  coftt  thereby  after  a  demurrer,  when  the  caufe  is  then  by  the  demurrer  in  the 
judgment  of  the  Court,  and  in  their  difcretion  either  to  confirm  or  difcontinue  Uie  fame,  and  it  \*  not 
%htn  in  tbi  power  of  the  pUiutijf  to  difcenthmc  tuitbcut  affent  of  the  partiety  and  this  affent  he  ought  to 
^nake  appear  to  the  Court*  ■  ■  After  a  demurrer  on  an  arbttratin  hundf  it  is  not  uiual  to  difcontinue 

Che  a^ion  \  per  Cur.  but  ordered  a  nil  capiat  to  be  entered  nifi  caufa.  Sty.  134.  Trin.  24  Car.  Anon. 
3  Lev.  440.  cites  26  &  27  Car.  2.  B  R.  that  a  difcontinuance  was  permitted  to  be  made  by  the 
plaintiif  after  demurrer  and  argument,  by  Ld.  Ch.  J'.  Hale,  and  the  court  of  B.  R.  but  that  it  is  en« 
tered  Mich.  26  Car.  2.  B.  R.  Rot.  349. —  ■  Leave  was  given  to  difcontinue  after  demuner* 
|taym.  64.  Hill.  14  &  15  Car.  a.  B.  R.  Palmer  v.  Richards. 

3.  After  ijfui  the  plaintiff  cannot  difcontinue  without  the  affent  . 
of  the  defendant;    per  Curiam.     Keb.  485.  pi.  23.  Pafcb.   15 
Car.  2.  B.  R.    Butcher  v.  Erfefield. 

4.  Debt  upon  a  charter-par ty,  in  which  were  feveral  covenants,  But  after- 
and  at  the  end  each  bound  himfelf  to  the  other  in  loool.   for  ^g^^^*^*^ 
the  performance  of  covenants.    The  declaration  was  good  till  car.  2. 
plaintiff  came  to  the  ajjignment  of  the  breach  in  which  were  feveral  B*  ^*  ^ 
faults;  upon  a  demurrer  to  it  the  plaintiff defired  leave  to  difcon*  ^fj^^l^ 
tinue,  but  it  was  not  allowed,  unlefs  the  defendant  would  con-  upon  pay. 
fcnt,  the  aSion  being  debt yor/i^^^/i/3f//jr;  and  for  that  the  plain-  mcntof" 
tiff  is  not  without  his  remedy;  for  he  may  bring  a  new  adion  ^jj^  ^^. 
jupon  the  covenant.     2  Lev.  117,  118.  Mich.  26  Car.  2.   B.  R.  s.C. 
Rea  V.  Barnes. 

5.  Jn  covenant  by  the  father  of  an  apprentice  upon  the  indenture 
of  apprenticejbip,  there  was  judgment  by  default  againft  the  de- 
fendant (the  mafter).  Upon  a  writ  of  inquiry  veryfmall  damages 
nvere  given,  with  which  the  plaintiff  being  not  fatisficd,  moved 
for  leave  to  difcontinue  the  action ;  but  the  Court  anfwercd, 
that  they  had  no  power  to  give  fuch  leave  without  the  confent  of 
the  defendant,  which  in  this  cafe  he  refufed.  But  the  plaintiff's 
counfel  infifted,  that  the  Court  had  power  to  give  leave  to  difcon- 
tinue without  the  confent  of  the  defendant,  becaufe  the  award  of 
the  writ  of  inquiry  on  the  roll  is  no  other  than  a  rule  of  Court, 

and  no  judgment.     And  it  is  clear,  that  af^er  a  fpecial  verdid    [  479  3 
found  for  th^  plaintiff  he  may  difcontinue ;   and  this  was  laid 
down  for  a  rule,  (viz.)  wherever  a  writ  it  abateable  by  the  death 
of  the  plaintiff,  there  he  may  difcontinue  without  the  affent  ofthede^ 

fendanU 
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fefidaHi. .  On  the  othtr  fide  it  was  (did,  ihat  the  Award  of  tho  writ 
of  inquiry  on  the  roll  was  fuch  a  judgment  that  afterwards  the 
plaintiff  could  not  difcontinue^  biecaufe  the  defendant  is  oat  of 
courty  and  has  no  day  in  court,  and  therefore  the  fmt  Is  deter^ 
mined ;  and  an  a£^ion  which  is  determined  cannot  he  dificpnti* 
nued.  Holt  Ch.  J.  fkid,  it  is  certain  that  the  adion  may  be  6i£» 
continued  by  fuch  afient  of  the  defendant,  and  that  eren  after 
verdi£l  it  may  be  difcontinued  by  fuch  affibnt,  and  that  there  was 
fio  difference  (in  refpeB  to  the  dxfeontinuance )  hetvfeen  a  verAR  vpm 
iJTuejdined  and  a  vcrdifl  upon  a  writ  of  inquiry  ;  and  it  was  held, 
that  the  plaintiff  could  not  by  law  difcontinue  without  die  aflent 
of  the  defendant.  Garths  86,  87.  Mich,  x  W.  &  M.  in  B,  R, 
Stephens  v.  Etherick. 


(E)     In  what  Cafes  the  Court  ought  to  have  given 

Confint  to  a  Diicontinuance* 

[l.  I  F  the  parties  demur  in  laiUf  and  after  the  plea  is  not  ctntinued 
^  in  the  roll  for  a  year^  and  §ne  party  prays  a  difcontiuuattce^  if 

the  other  does  not  pray  the  contrary^  the  ufe  is  for  the  Court  to 

grant  the  difcontinuance.    H.  37  Eliz.  Banco,  between  Fuu- 

wooD  AND  Ward,  by  the  clerks.] 

[2.   But  if  the  other  party  prays  a  continuance  of  the  plea,   the 

Courtin  difcretion  hath  ufcd  to  continue  it.     H.  37*  Biz.  B.  her 

tween  Fullwood  and  Warp,  adjudged.] 
IbU.  415.  III.  In  debt  on  obligation  to  perform  an  awardf  the  plaintiff  in 
'?  ^K^K-  ^*®  replication  had  itl  affigned  a  breach^  and  therefore  prayed  leave 
toK  ▼.  to  difcontinue ;  but  becaufe  the  awardnvas  for  the  payment  of  nuneu 
Alxson.  the  Court  would  not  give  leave,  for  tficy  laid  he  might  n^ve  his 
*s!*p^and^'  uftion  of  debt  upon  the  award.  Frcem.  R^p.  410.  pL  541. 
feemstobe   Trin.  1 675.  Anon. 

S.  C.  and 

Twifden  fud,  that  he  had  kflftwn  leave  to  difcantimie  deajed  where  the  iwd  mi|  §ot  ppfP|tflC4f  * 
money  only,  -bccauie  he  might  have  aftion  of  debt ;  ^ut  here  the  fUintiff  had  leave  to  diicq«t}||neL|ii|jf- 
*tng  coftf.  3  Keb.  5^6.  pi.  6/.  Mich.  27  Car.  2.  B.R.  S.C.  fays,  that  the  award  not  beinf 

excepted  to,  ^nd  the  breach  for  nionf7,  the  Court  gran&:d  leave  to  direontimtte  or  anwadj  p^iag  ai% 
though  there  are  other  remedies  by  debt  on  the  award. 

IV.  The  defendant  appeared  by  attorney  where  he  ot^bt  io  tsppear  by 
.guardian,  and  affidavit  was  made  that  the  attorney  hadnoitct^^ 
infancy  at  the  time  of  his  appearance,  and  afterwards  bragged  that 
he  would  arreft  the  judgment  for  that  reafon,  whereupon  the 
Court  gave  the  plaintiff  leave  to  difcontinue,  &c.  Comb.  .63,  ^ 
Mich.  3  Jac.  2.  B.  R.    Peter's  cafe. 

[£•  2]     \In  what  Cafes  the  Defendant  may  mter  the 

Continuance)^. 

£3.  If  the  plaintiff  ht  nonfuit^  by  which  the  defendant  is  to 
irecover  cofts  ii  the  plaintiff  nuill  not  enter  his  eontinuaneei  on.ptnfe^ 
^ofave  the  co/lsy  the  defendant  fhall  be  fafiered  to  £nier  themf^  jmd  (b 
Tcarftr  his  cofts.    P.  8  Jac  B.    Yko's  cafe,  per  Curiam*]^ 
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[E.  3]     [Afid  bow  much  Jhall  be  fold  to  he  dtfconti^ 

nued.] 

[4«  If  the  defendant  in  bis  demand  leaves  out  parcel  of  his  de« 
maiui  cmnpTtfed  in  /i&r  ^r/g^M^r/ in  his  procefs^  all  is  difcontinucd. 
x8£.  3*  42.  b.3 

[5.  If  a  man  vouches  for  par  celj  and  «/  to  the  rejl  makes  no  anfnver^ 
and  the  demandant  does  ttot  take  advantage  thereof  by  prayer  offeifin^ 
butfujfers  the  proafs  to  he  continued  againjt  the  vouchee  in  right  of  the 
pai^celf  all  is  difcontinued.     18  £•  3.  40.  b.] 

{6.  If  the  tenant  vouches  for  all  the  demand^  and  the  procefs  upon 
the  voucher  if  made  for  lefs  than  it  is,  all  is  difcontinued.  k  8  K  3. 
40.  h."] 

[7.  In  an  action  of  trefpafs  a  difcontinuance  in  parcel  is  a  dif-  S,  P.  fbrtlie 
continuance  in  the  whole.     7  H.  6.  27.]  dam^get^t 

'  '  •*  itittn.     Br. 

Dircontlnuaac*  de  ProceTs,  pi.  20.  cites  S.  C* 

[8.  In  trefpafs  if  the  Sfcontinuanee  be  after  iffucj  this  fhaH  be  a   ^«'«  DUcon, 
difcoiTtinuance  of  the  original  and  all.     Contra  •jo  Aff.  36.  ad-  p^^eft*^ 
judged^  for  the  repleader  (hall  be  where  the  di^ontinuance  be-  pi.  jo/cites 
ctan.1  S'C.  of 

■gainft  twO)  who  pleaded  feveral  pleas  to  iflfuey  and  procers  continued  againft  the  inqacfty  and  is 
tfee  pibccft  seBtiott  only  was  made  of  Jiiin  who  ficft  pleaded^  without  any  mention  of  the  otber^  and 
after  it  was  fovad  for  the  plaintiff,  and  the  other  alleged  the  difcofitinuance«  whereupon  they  comm^enced 
whete  the  firft  fault  was,  and  quaihed  the  refidue,  and  then  a  new  Yen.  fac.  iiTued,  making  inendoa  of 
^tb,  ■  fc  ■       Br.  Repleader,  pi*  aS.  cites  S.  C. 

[9.  if  an  laffife  be  adjourned  before  tbemfelves  at  Wefminfier^  and  Fitah.  Dif- 
ifter  in  Banco  for  difficulty^  and  at  the  day  the  record  is  notfeni,  nor  *^"!J" 
the  parties  demanded,  all  is  difcontinued.     22  £.  3.   3.  b.]  cites' S.'C* 

/  and  thottch 

the  record  wa*  feot  in  the  third  af^,  yet  they  thought  it  a  difcontinuanccy  and  fo  did  nothing,  «c» 

X.  In  debt,  the  defendant  by  attorney,  to  part,  tvaged  his  law^ 
emd  had  day  to  perform  it,  and  pleaded  to  the  country  for  the  refl,  and 
est  the  day  if  the  law  the  defendant  was  effoigned,  and  for  the  reji  it 
faffed  far  the  plaintiff  by  nift  prius,  and  he  prayed  judgment. 
Sibrkham  faid,  the  procefs  is  difcontinued ;  for  the  attorney  was 
cfibigned  after  the  ley  gager,  where  he  is  out  of  court  as  to  tins,  in 
as  much  as  the  law  (hall  be  performed  in  perfon,  and  procefs  is 
entire.    Br.  Difcoittinuance  de  Procefs,  pi-  21.  cites  Fp  M.  6.  30. 

XI.  But  Brook  fays  it  feemsi  becaufe  he  remained  attorney  for  this 
fart,  which  was  pleaded  to  the  country,  therefore  it  is  difcontinued 
for  the  other  part,  but  not  for  this,  therefore  queere.  Br.  Difcon* 
tinuance  de  Procefs,  pi.  21.  cites  xp  H.  i5.  30. 

XD.  Trefpafs  again/l  three  by  the  baron  and  feme  de  claufo  fraHo, 
^nd  of  menacing  his  tenants,  and  the  writ  was  tenentibus  fuis,  and 
Aefounf  was  tenentibus  of  the  baron  only,  and  was  made  three  terms 
fincc,  by  which,  per  Danby,  Chook,  and  Needham,  difcontinu* 
mnce  in  parcel  Jhall  abate  the  writ  in  all.  Br.  Difcontinuance  de 
Piocefsi  pi.  37«  cites  7  £.  4*  lo. 

10  XIII.  ^s 
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XIIL  jIs  in  trefpafs  of  trees  cut,  and  goods  carried  away  and 
no  mention  of  goods  carried  away  in  the  count ,  there  the  count  (haU 
abate  in  all ;  for  it  is  no  warrant  of  the  writ;  Br.  Difcontinu* 
ancede  Procefs,  pi.  37.  cites  7  £.  4;  io« 

XIV.  And  in  trefpafs  againfi  two,  if  the  procefs  againft  the  one 
be  difcontinued,  the  writ  (hall  abate  in  all,  per  Danbv  Ch.  J.  Bist 
[  481  ]  becaufe  the  roll  was  well,  therefore  no  more  was  thereof  faid; 
for  it  was  of  the  baron  and  feme.  Br.  Difcoatinuance  de  Pro- 
cefs, pL  37.  cites  7  £•  4*  10. 


[E.  4]     [^In  Pleading  by  anfwering  to  Part  onlj.'\ 

mBu]ft.33S.  [10.  In  trej^fs  for  feveral  things,  the  defendant  pleads  a  plea  in 
^'d«d*^"  bar  for  part,  and  does  not  anfwer  to  the  reft,  and  XhtplaifUiff  demurs 
^-  ^^_—^  generally,  the  plaintiff  (hall  not  have  judgment  againft  the  defend- 
*  Fol.  488.  ant|  *  for  the  demurrer  was  by  intendment  upon  the  bar,  and 
^  -v^*^  not  for  want  of  pleading  to  the  refidue ;  for  he  ought  to  hare 
Roll.  Rep.  prayed  judgment  upon  nil  dicit  for  it  \  fo  all  is  difcontinued. 
and  1 76,  Co.  4.  Herlakenden's  CASE,  62.  adjudged.  My  Reports, 
177.  pi.  IS-  13  Jac.  X  Wilson  and  Dod  adjudged,  Mich.  15  Jac.  B.  R. 
fudged****  between  Cleer  and  Abie  adjudged.  Contra,  my  Reports, 
againft  the     13  Jac.  and  14  Jac]  ^ 

plaintiff  { 

but  Roll  makes  a  quaere,  why  judgment  (hould  not  be  giren  againft  tbc  defendant  for  not  anfifennf  t» 

all  the  matter  in  the  declanition»  and  cites  the  cafes  of  f  Bawle  v.  Norris,  and  14  Jac.  %   Dennc*a 

cafe. 

'I'  RolL  Rep.  ai6.  pU  it.  S.  C.  adjodged  againft  the  defendant,  becaufe  no  a&fsfer  was  gives  ai  to 
part. 

X  Roll.  Rep.  406.  pi.  38.  S.  C.  and  Hendcn  (aid,  that  if  the  plaintiflTvvottld  have  taken  advantage 
of  the  not  anfwering  to  part,  he  ought  to  have  made  a  fpecial  demurrer  for  this  caufe,  hue  Curia  feemed 
c  contra,  vis.  that  he  (hould  have  advantage  of  the  not  anfwering  to  part  by  the  demurrer,  and  that  iC 
ihall  not  be  difcontinued  \  and  judgmtnt  was  given  for  the  plaintiff.  S.  C.  cited  L4.  Raya. 

Rep.  716. 

f 

Brownl.i9s.  n.  In  trefpafs  for  treating  his  houfe,  and,  taking  and  earring 
only  a  tranf-  ^'^^y  ^^  goods,  the  defendant  juflifies  all  the  trefpafs.  The  plaifittf 
lation  of  quoad fraBionem  domus,  and  the  taking  the  goods,  nee  non  materia  in 
Yeiv  fa  contenta,  demurs  upon  the  defendants  bar,  and  the  defendant jmns 

in  demurrer  thus,  viz.  quia  placitum  pradiBum  quoad  froEHonem 
domus,  and  the  taking  the  goods  fufficiens,  &c.  and  thereupon  judg* 
xnent  is  given  in  C.  B.  for  the  plaintiff,  but  reverfed  in  error  in 
B.  R.  for  in  the  offer  of  the  demurrer  ex  parte  querentis,  nothing  is 
alleged  Jpecially,  but  quoad  the  breaking  the  houfe  and  taking  the  goods  g 
.  and  though  the  fubfequent  wordS}  viz.  nee  non  materia  in  ea 
contenta  ^oes  to  all  the  matter  in  the  bar,  viz.  the  carrjing  away 
alfo,  yet  when  the  defendant  joins  in  demurrer,  he  joins  fpecially 
only*  viz.  quoad  the  breaking  the  houfe  and  taking  the  goods, 
but  fays  nothing  as  to  carrying  them  away,  and  fo  as  to  that  no- 
thing is  put  in  judgment  ot  the  Court,  yet  die  writ  to  enquire  o£ 
damages  is  for  the  whole,  and  the  judgment  alfo  i  and  the  carry- 
ing away  being  parcel  of  the  matter,  and  for  which  greater 
damages  ;ire  adjudged,  and  this  not  being  put  in  judgment  of 
the  Court,  by  the  demurrer,  the  judgment  is  erroneous ;  and  as 

'     to 
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I  • 

to  the  carrying  away  (which  is  part  of  the  matter),  it  is  a  dis- 
continuance. Yelv.  5,  6.  Trin.  44  Eliz.  B.  R.  Johnfon  v. 
Turner. 

1 2.  In  trefpafs  vi  &  armis,  the  plaintiff  declared  of  entering  Into  So  In  tref. 
hts  nvarren^  digging  his  landy  ^nd  chafing  and  taking  his  conies.  The  pa^  S"*«f 
defendant,  as  to  the  digging  and  chafing^    he  juftifies  for  common  giJ^pcTbu?* 
there,  but  anfwers  nothing  as  to  the  entering  into  the  warren^  neither  ambulando, 
ly  confejfion  nor  traverfe^  and  therefore  Haughton  J.  held,  that  all  ^^\^^ 
was   difcontinued  according  to  4  Rep.  Herlackenden's  case,  paftirat', 
and  to  this  the  whole  Court,  abfente  Fleming,  agreed.     Brownl.  concuicat', 
«7.  Trin.  1 1  Jac.     Carril  v.  Baker.  t^.""^,, 

fiyftb^  snd  bogsm  The  defendant  pleads,  quoad  venire  yi  Se  armis,  nee  non  totam  tranfgreflionem  prac- 
dift*  prxter  pedibus  ambulando,  &  praeter  the  horfes,  oxcn>  (heep,  and  cows,  not  guilty ;  but  fays  mthirg 
at  tv  tht  bogs  ;  this  is  a  difcontinuance  in  pleading.  Cart.  51.  Hill.  17  &  tS  Car.  t.  *  C.  B.  Ayr« 
V.  Gloflam.— So  in  trefpafs,  y^r  taking  feveral  forts  of  gra'm^  the  Stftndsint  juftjfied  the  taking 
hut  of  part,  and  fa'id  nothing  of  the  refidue  ^  this  is  a  difcontinuance,  and  the  general  words,  quoad  refU 
duum  tranfgreirionis  will  not  help,  becaufe  he  goes  to  particulars  afterwards,  and  does  not  enumerate 
allj  and  judgnneat  accordiDgiy.     2  Mod.  254.  259.  Trio.  29  Car.  2.  C.  B.  Walwin  v.  Awberry. 

•  f  482  3 

13.  The  defendant  concluded  his  plea  in  difabilityj  and  the  plaintiff  Ifdehitatus 
bis  replication  in  bar.     The  whole  is  difcontinued.     Carth.  137.  ^j^f^^^^. 
Pafch.  2  W.  &  M.  in  B.  R.     Bifle  v.  Harcourt.  antpiJdti 

an  attainder 
af  bigb-treafoH  in  diiability.     The  plaintiff  replied  a  pardowy  prout  per  exempli ficatjonem  inde,  &c. 
vhich  was  held  good,  &  petit  judicium  &  damna  fua.     Upon  demurrer  it  was  held,  that  there  was  a 
difcontinuance,  by  the  xnifconclufion  of  the  replication;  for  an  ill  prayer  of  judgment  Is. as  none. 

I  Salk.  177.   pi.  I.   Pafch.    2  W.  &  M.  in  B.  R..    BiOe  v.  Harecourc. 10  Med.  ti2.  S.  P. 

Mkh.  1 1  Ann.  B.  R.  in  cafe  of  Alice  v.  Gale. 

14.  In  cafe,  the  defendant  concluded  iit  abatement ,  and  the  plain^  1  Salk.  218. 
/;/  demurred  us  to  a  plea  in  bar,  and  fo  concludes  petit  judicium  l^^l\^^^^^\ 
&  damna;    per  Cur.  it  is  a  difcontinuance.     Carth.  187.  Pafch.  ingiy, but 

3  W.  &  M.  inB.  R.    Carter  v.  Davis.  .      ']^^on^ 

the  other  promife,  the  Court  ftayed  proceedings  on  the  demurrer,  faying  the  difccntinuance  would  be 

helped  by  the  verdift 2  Show.  255.    S.  C G.  Hift.  of  C.  B.  209.  S.  P.  that  it  is  • 

difcontinuance,  becaufe  he  doea  not  maintain  the  writ. -i  New.  Abr,  15.   S.  P.  in  totidcm 

verbii. 

ic.  Demurrer  to  a  demurrer,  is  a  difcontinuance;  per  Holt  » Salk. 2x9. 
Ch-  J.  Cumb.  323.' Pafch.  7  W.  3.  B.  R.  Saint-Jolm  v.  Camp-  SvJ-^'iJ; 
bcU.  i"  B.  R. 

S.  C.  and 
fays  that  there  is  no  difference  between  pleading  over  when  iffue  is  offered,  and  not  joining  in  dcmuner, 
but  pleading  over ;  that  both  are  alike,  and  make  a  difcontinuance. 

16.  If  defendant  pleads  as  party  and  fays  nothing  as  to  the  refl^  it 
IS  a  difcontinuance,  unlefs  plaintiff  will  take  judgment  by  nil 
4icit;  per  Cur.  12  Mod.  421.  Mich.  12  W.  3.     Morleyv. 

17.  Affumpftt  upon  three  promifes  for  55  /.  each.  The  defendant^ 
asUthe  K^%L  in  the firfl  count ,  pleaded  aBio  non,  for  that  the  three 
feveral  promifes  in  the  count  mentioned  were  for  the  famefumoful. 
^hicb  the  defendant  had  paid  to  the  plaintiff  before  the  aRion  brought, 
judgment  fi  aaio.  The  defendant  demurred.  The  Court  held 
the  whole  difcontinued  by  pleading  only  to  the  firft  of  the  pro- 
mifes 
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mifeSf  fo  ihat  plaintiff  /baufd  h^vi  taken  judgment  by  ml  £cit  fil^ 

tnif9  ofthem^  and  bv  ms  not  doing  it  the  whole  is  difcontinueil  % 

for  the  defendant  had' fixed  his  plea  by  the  begihniag  to  the  firfl: 

proinife«  and  therefore  the  &eciai  matter  followins  wUI  not  aid  it. 

But  afterwards,  this  being  all  done  in  Mich,  term^  and  no 

continuance  entered  on  the  roUj  the  plaintiff  entered  up  judgment 

by  nil  dicit  on  the  two  promifes^  to  which  the  defendant  did  not 

pieftd ;  and  upon  reference  to  a  mafter  the  Court  approved  there^ 

of,  and  judgment  the  next  term  was  given  for  the  plaintiff.    Ld. 

Raym.  Kep.  7x6.  Hill.  13  W.  3.  B.  ft..    Vincent  v.  Bcfton. 

r??^V  18.  Replevin  for  taking   cattle  in  quodanf  loco  vocftf   the  trills 

pteiibttiii*    ^  '^  quodam  alio  loco  ibidem  vocaf  the  boggs*      Ine    defendant 

ivich  an  an-    avoHved  the  taking  in  pradiHo  loco  in  quo^  &c.  quia  H*  was  feifed 

/wer  to  part,  j^  £g^  ^f  ^^  \oc}i&  m  ouo,  &c.    The  plaintiff  demurrejd,   be* 

plci  It         canle  here  are  two  places  alleged,  and  the  avowant  has  only  an- 

naught,  and  fwered  to  the  locus  in  quo,  &c.  which  is  but  one  of  the  two 

^a  ^ttf*  P^^^^^  *  ^^^  P^^  ^^-  it  is  a  difcontinuancc.     i  Salk.  94.  pi.  5. 

£?if  a  pka  Mich.  13  W.  a.  B.  R.    Weeks  v.  Speed. 

bcgiutonJy 

ai  an  anfwer  to  part,  and  it  id  truth  but  an  anfwer  to  part,  it  is  a  ditcontinoaoce,  and  the  plain, 
tiir  muft  not  demur,  but  take  bis  judgment  for  that  u  by  ni)  dicit ;  *  for  if  h^  dcinurs  or 
pleads  oyer,  the  whole  adion  is  difcontinued.  1  Salk.  179.  pi.  6.  Mich.  13  W.  3.  B.  R.  Weeks 
V.  Peach.  S.  C* 

•C483] 

iiMod. 34.  ip.  Debt  upon  bond  (f  $00 /.  the  defendant  as  to  225  /.  part  efit^ 
?  Ann^'^  P^^  P^r^^U  &c.  The  plaintiff  detnurred^  and  per  Cur.  this  b 
Anon.'s.C.  only  a  plea  to  part  \  for  in  debt  on  a  bond  a  man  ihay  have  feveral 
pleas ;  as  fuppofe  a  plaintiff  fues  as  executor,  the  defendant  may 
plead  the  releafe  of  the  teftator  for  part,  and  for  the  refidue  the 
releafe  of  the  plaintiff.  So  a  man  as  to  part  may  plead  payment, 
and  as  to  the  reft  an  acquittance,  and  fo  there  being  no  aniwer  to 
the  refidue,  here  is  a  difcontinuancc  for  the  refidue ;  and  the 
plaintiff  fhould  haye  taken  judgment  by  nil  dicit.  i  Salk.  i8o« 
pi.  9.  Hill.   3  Ann.  B.  R.     Market  v.  Johnfon. 

20.  If  a  man  jujtijies  to  the  tuhole,  and  his  plea  goes  but  to  part, 

the  plea  is  bad,  becaufe  the  thing  pleaded  as  to  Sie  whole,  and 

going  but  to  part,  being  an  infufficient  anfwer  to  the  whole,  con«- 

lequentlythe  plaintiff  mud  have  judgment;  and  if  the  plaint^  en 

fucb  plea  does  not  demur ^  but  takes  iffne^  fince  he  takes  it  on  a  bad  bar, 

whether  the  iffue  be  found  for  the  plaintiff  or  defendant,  the 

judgment  (hall  be  for  the  plaintiff,  becaufe  the  bar  is  infofficient ; 

for  though  the  iffue  ihould  be  found  for  the  defendant,  yet  that 

will  not  amend  the  bar,  and  make  that  go  to  the  whole  which 

to  part  onlyj  and  therefore  here  the  iffue  is  material.    Gilb* 

[tft.  ofCB.  126,  127. 

See  pi.  tS.         S'*'  ^^  if  the  defendant  had  pleaded  a  bar  to  part ^  and  fays  m* 

and  the  note  fhinzto  the  refidue^  there  the  plea  is  good  as  to  die  paft  to  which  it 

*^*"*  is  pleaded,  and  nothing  being  faid  as  to  the  refidue,  the  plaintiff 

ought  to  have  judgment  for  want  of  a  plea  as  to  the  refidae  ;  ^he 

dors  not  take  judgment  it  is  a  di/coniinuance  of  his  oBiony  for  the  de» 

f«!ndant  having  faid  nothing,  if  that  nihil  dicit  be  not  enteitd| 

xhere  being  no  continuance  of  that  p^t  of  the  a&ioiil>y  yeAzt  the 

defendant 
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defendant  h^th  faid  to  it ;  nor  the  plaintiff  likewife  having  faid 
tiny  thing  t«  it  to  continue  it  in  court,  it  is  a  difcontinuailce ;  and 
if  any  part  of  it  be  difcontinucd,  it  is  a  difcontinuancc  in  the 
-  whole }  for  tbtre  is  net  tie  faYne  demand  fuhjijiing  that  the  plaintiff 
bad  fit  forth  in  his  declaration  ;  but  If  the  plaintiff  takes  iflue  and 
obtains  a  verdi£t,  the  difcontinUande  is  aided  by  the  (latute  of 
jeofails,  Which  cures  all  difcdntinuances  before  verdidl,  for  the 
ilTue  is  immaterial,  becaufe  the  iflue  is  not  material  to  every  thing 
to  which  the  plea  is  pleaded,  for  being  not  material '  as  to  the 
whole,  it  was  in  that  cafe  an  immaterial  iffue*  Gilb.  Hift.  of 
C.  B;   127* 

22.  Where  the  "^Xzva^xE  declares  in  Mich%  tirm  before  Cra/F  AnU 
mar'  fo  astf)ha*Oe  a  plea  to  enter  of  that  ttrniy  and  the  defendant  gives 
him  a  plea  to  part  only ^  and  the  plaintiff  enters  his  plea  as  of  HilL 
terntf  and  upon  demurrer  in  Hill-  term  the  defendant  obje£ls  the 
^ifcontinuance,  and  defires  the  plea  may  be  entered  as  of  the  term 
in  which  it  was  pleaded,  the  Court  would  not  interpofe  to  make 
them  enter  their  plea  on  the  rolls  of  Mich,  term,  becaufe  if  the 
Court  had  done  tliis,  the  plaintiff's  aftion  muft  have  been  difcon- 
tinucd by  fuch  rule,  wheJreas  the  plaintiff  having  given  the  de- 
fendant an  imparlance  when  he  needed  not,  it  is  not  erroneous, 
or  any  wife  prejudicial  to  the  defendant,  and  the  plaintiff  has  the 
whole  Hill,  term  to  take  judgment  for  the  part  not  pleaded  to, 
and  therefore  there  could  be  no  difcontinuancc  during  Hill.  term. 
Gilb.  Hilt*  of  C.  B.  127,  I28i 

231  Btit  if  an  aAion  of  debt  be  brought  againfi  att  executor  or  ad*- 
miniftrator,  and  he  pleads  feveral  judgments  to  cover  the  aflets,  and 
tis  to  feme  of  the  judgments  the  pleas  are  goody  and  as  to  forne  bady  this 
is  a  difcontinuancc  of  the  plaintiff's  action,  becaufe  the  plaintiff's 
dcmsind  remains  the  fame,  and  is  ftill  purfued^  and  fince  the 
judgments  of  fome  are  avoided  by  a  good  pica,  and  all  the  judg- 
ments amounting  but  to  one  cover  of  the  affets,  if  one  of  them  be  [  ^84  1 
avbided  the  plaintiff  muft  have  judgment  for  the  whole,  becaufe 
tliere  is  not  a  fufEcient  bar  to  his  demand,  fince  the  whole  avoid^- 
ance  of  the  plaintiff's  demand  to  charge  the  affets  amounts  but  to 
one  bar.     Gilb.  Hift.  of  CB.   128* 

24.  Trefpafs  for  going  over  the  plaintiff's  clofe  'uiith  horfes^  cow/,  Holt's  Rep. 
nndfheep ;  the  defendant  jnjiifies  for  that  he  has  a  way  for  horfes,  ^^*  5^9- 
cows  andfheepy  and  fays  that  fuch  a  day  he  went  over  with  hcrfes  ;  jjjg^  per 
and  upon  demurrer  it  was  adjudged  ill ;  for  it  is  a  juftification  Hoit  ch.  J. 
only  for  horfes.    Judgment  for  the  plaintiff  j  but  the  reporter,  a  *  ^'"* 
quxre.       11  Mod.    219*    pi*  8*    Patch.    1709.    8  Ann.     B«  R» 
Roberts  v*  Morgan. 

(E.  5)     Entry  of  them ;   in  what  Cafes,  and  how 

,and  when. 

I.  n     Recovered  in  a^ion  of  account  againft  A.  and  capias  ad 

'*^*  computandum  was  awarded,  and  thereupon  A.  was  taken 

and  entered  into  the  account  before  J*  T.  and  R*  L.  who  were 

Vol.  V.  N  n  alligned 
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alEgncd  apditors,  and  before  th^m  pleaded  a  releafe  pf  one  J.  8# 
by  whole  hands  be  received  the  money  to  bail  over  to  R*  Upon 
this  plea  R.  demurred  in  law,  and  at  the  day  appointed  for  argmng 
0  demurrer^  the  defendant  infifted  that  the  t:aule  is  difcontinued> 
bccaufe  there  is  no  continuance  f rem  HilL  term  U  Eafitr  term  ;  but 
it  was  anfwered  that  in  C.  B.  no  difcontinuance  {ball  be  entered 
but  after  the  year.  But  afterwards  it  was  held  clearly  to  be  in  the 
difcretion  of  the  Court  to  enter  it  or  not ;  and  it  was  difcontinued. 
Sav.  54.  pi.  XI 5.  Pafch.  25  £liz.    Ronyan  v.  Atward. 

2.  Ivi  debt  upon  a  bond  there  is  iffue  joined  as  to  part  and  demurrer 
joined  as  to  the  refty  both  are  cotitinued  for  a  long  time  by  Curia  ad' 
vifare  vult,  &;c;  but  at  laft  a  difcontinuance  is  recorded,  viz.  re^ 
cordaturper  Cur.fuch  a  day  of  May  termino  Pafchse  anno,  &c.  quod 
illud  placit^m  non  habet  diem  uhra  ocidas  SanSi  H'diarii.  i  Salk/ 
180.  cites  Co.  £nt.  142. 

3*  If  a  new  fsire  facias  be  taken  out  every  ycar^  one  continuance 
maj  be  entered  at  any  time  by  the  attorney  in  his  chamber,  other- 
wi(e  not;  quod  Curia  conftrfTi^  Keb.  159.  pi.  no.  Mich.  13 
Car.  2.  B.  R.    Weldon's  cafe. 

4.  By  the  courfe  of  C.  B.  K>ntinuances  may  be  ehtered  before  the 
return;  agreed  by  24kthe  clerks.  Keb.  i6o»  pL  no.  ^lich.  13 
Car.  2.  B.  R.  ia  Weldon's  cal'c. 

5.  On  leave  granted  to  difcontinue  nfii  r  ijfue  joined^  the  Court  held 
it  tuedlefs  to  enter  the  Sfconiittuance ;  contra  on  a  nolle  profequi ;  but 
the  clerks  faid  it  is  ufual  to  enter  on  the  roll,  idco  difcontinuatur. 
But  this  being  a  rule  of  a  former  term,  the  defendant  cannot 
caufe  the  rule  to  be  entered  (if  the  plaintiff  refufes  it)  without 
motion.  Keb.  574.  ]tK  33.  Mich.  15  Car.  2.  B.  R.  Baitin* 
glafs  v.  Temple. 

6.  Plaintiff  hzd  Judgment  in  Hill,  term  1722,  three  yean  pajl^ 
which  was /igned  l^th  February ^  tivo  days  after  the  term,  execution 
bore  tejle  12th  Feb.  and  the  ^t^^rraw/  to  the JkeriJ^  was  dated 'l^th 
March.  It  was  moved,  that  though  this  for  tlie  benefit  of  pur- 
chafors  for  a  valuable  confideration  by  the  flat.  29  Car.  2.  cap.  3* 
(hall  be  judgment  only  from  the  figning  and  entry  of  the  month 
and  year  upon  the  paper  of  record  \  yet  in  rcfpeft  of  the  plaintiff 
and  defendant,  and  as  to  all  other  purpofes,  it  is  a  judgment  of 
Hill,  term  1722,  by  fiction  of  law  •,  fo  that  the  tefte  of  the  exccur 
tion  ought  to  be  the  firft  day  of  tliat  term.  And  the  Court  denied 
leave  to  enter  contmuances,  this  being  now  a  record  of  three 

t  4®5  3  yej^rs  (landing*,  neither  would  tliey  give  leave  to  enter  the  judg- 
ment as.  of  the  fucceeding  term,  though  in  fines  which  are  the 
agreements  of  parties  it  has  been  done,  whereas  judgments  axe  in 
adverfary  fuits  *,  therefore  the  judgment  in  the  principal  cafemuft 
be  of  the  firft  day  .of  Hill,  term  ;  but  as-^o  quafjiing  the  execution 
the  Court  afterwards  was  divided.  8  Mod.  310.  Mith.  11  Geo.  u 
Graves  v.  King. 
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(t?)  Difcontiuuance  of  ProCefs.  In  what  ASitonf  i 
Difcontinuance  againfi  on^  fhall  be  a  Dircontinu« 
ance  agaihft  rdbers. 

fl.   iN  trefpafs  ngainft  three^  a  difcontinuance  of  ptoccft  againft  •  Br.  Dff- 

*■■  one,  is  a  difcontinuance  againft  all^     39  Ed.  3.  3*  *  30  ^rPrSs* 

Au,  3^0  p*-  30.  cites 

S.C 

.Br.  Repleader,  pi.  28.  titeiS.C— - — S.  C  cited  Ld.  Rajm.  Rep.  ^^^•^--^^■^Tyffptifi  againft  nai^ 
who  f  leaded  not  gui/tj,  and  after  the  rhr  died,  the  writ  (hall  not  abate;  but  yiet,  per  Marten,  difcon- 
tiouance  of  proctfs  Sj^ainft  the  one  in  trcfpafs  is  difcontinuance  againft  both  ;  and  it  appears  there,  tblC 
in  this  cafe  theproods  cannot  be  diicontinued  againft  the  dead  perfoh,  nor  the  procefs  which  was  againil 
two  cannot  be  continoed  againft  the  on6,  therefore  new  venire  facias  frail  iffuc,  Br.  Difcontinttance  dd 
Procefs,  pK  19.  cites  7  H.  6.  21. 

Trefpajk  againft  ttoo,  and  prutfs  is  cortinued  againft  the  one^  and  iro/  againft  the  (ibety  this  Is  no  dir- 
continuance  againft  tht  other,  but  is  mifpnjicn  and ft)all  be  amended^  and  io  it  was*  Br«  Difcontinuaoct 
dc  Procefs,  pi.  55.  cites  %%  £.4.  3.— »Br.  Anie||iinent,  pi.  76.  cites  S.  C» 

[2.  If  a  man  brings  a 
and  qffigfis  for  ef ror,  that 
fnaintains  that  he  was  at 

ccfe  affainft  the  hrds  mediate  and  immediate^  the  loWs  come  and  o/*  ^*  ^*  •"<* 
Jege^  that  his  imprifonment  v)ai  by  his  rw/i  covin,  upon  which  a  vif-  ^^  ^^^j^^ 
ftire  facias  ijjites ;  and  after,  for  default  of  jurors,  a  continuance  is  faciasifToef 
made  between  the  king  and  the  party,  and  no  continuance  between  ihi  ^"*^  "^*** 
lordf  a^td  the  party,  by  which  the  procefs  16  difcontinued  againft  hg^!^,  ^' 
the  lords;  this  (hall  be  a  difcontinuance  of  all.      38  Afll  17^  ad«  pi.  40.  ctt«i 
judged.]  ^'^^ 

[3;  If  a  writ  be  brought  againfi  fevtral  tinoiUs  by  fevtr'al  praci-^ 
pes  J  though  the  procefs  is  difcontinued  agairft  one  in  a  precipe,  yet  iC 
is  not  any  difcontinuance  againft  the  other  tenants.  27  £•  2* 
87.  b.] 

[4.  [So]  If  a  man  brings  debt  againfi  tv)o  by  fiveral pracipes,  if  S.  P.fcrthe 
the  procefs*  be  difcontinued  acainft  one,  it  (hall  not  be  a  difcon-  ^**'^" '"'« 
Cinuance  againft  the  other  alio*     7  H.  6.  27.  perCunam.J  Oiherwifeit 

is  of  a  noa- 
fiih.  Br.  Difcontinuance  dc  Procef,  pi.  20.  cites  S.C. — ->— Br.  Nonfuit,  pi.  19.  cites  S.C.  ft 
Is.  P.— -—In  debf  againft  tio9  by  J'e^ftral  courts  and  cne  precipe,  a  nonjuit  at  h  Me  it  a  nonfntt  as  f 
b<ffb  \  for  the  writ  is  one,  and  the  pledges  de  profequendo  are  the  fame  ^  but  a  difcontinuance  againft  tbt 
nne  is  not  a  difcontinuance  againfi  the  'tker^  for  there  are  two  fdveud  declarations  againft  them,  ai^di  thi 
contiduadc^s  are  always  afc^r  and  purfuant  to  the  count.     Jenlc.  309.  in  pi.  $7. 

5.  It  feems  that  In  afllf^j  againft  feveral,  the  one  pleads  a  foreign 
deed,  the  others  Jhall  not  have  day  in  court  till  this  tffue  be  tried.  Br. 
AfTife,  pi.  234.  cites  22  Aff.  11. 

6.  Replevin  againfi  three  of  a  tahlfig  in  5.  the  one  appeared  and 
avowed  for  himftlf  in  J5.  and  traver/cj  the  taking  in  S.  and  inudt 
avowry  to  have  return,  which  poffedf^r  the  plaintiff,  and  he  prayed 
judgment,  and  by  the  beft  opinion,  becaufe  w/ri?ff/;  was  made 
againfi  the  other  two  they  fhall  not  appear  nor  anfwer,  and  it  iS 
all  difcontiauedt  £r.  Discontinuance  de  Procefsi  pi.  8.  cites  49 
£.  3.  24* 

N  n  a  7.  But^ 
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7.  Suty  per  t'an  and  Kiiton,  clearly,  if  the  avowry  bad  iee/i 
fiiadi  for  him  and  for  the  others^  procefs  fhadl  not  be  made  againft 
the  others.     Ibid. 

S.  But^  as  here  alfo,  //  if  not  properly  in  nature  of  avowry^  htst  is 
upon  plea  to  the  writ  upon  the  view^  in  which  cafe  all  ought  to  ap- 
pear and  plead,  or  procefs  (hall  be  made  or  continue  againft 
thofe  who  make  default,  for  otherwife  it  is  difcontinuance.     Ibid. 

9.  And  by  21  £•  3.  fo.  20.  in  replevin  againft  two^  the  one  avowed 
for  himfelff  and  eonfejfedfor  his  companions^  and  therefore  the  plain- 
tiff could  not  have  procefs  againft  the  others:  for  he  is  out  of  the 
§ourt.    Ibid. 

10.  And  in  replevin  againfl  twoy  the  one  avowed  and  the  other 
juftified  who  came  in  aid  of  him  ^  there  \l  procefs  he  not  continued  againfl 

him  who  juflifiedi  the  writ  ihall  abate ;  per  Cur.  for  there  he  onci 
pleaded,  which  varied  from  this  cafe.     Ibid,  cites  21  H.  6.  2^. 

1 1.  Trefpafs  againfl  t^vo,  the  one  came  by  diftrefs  and  pleaded  not 
guilty,  and  was  found  guilty^  and  the  other  is  outlawed  upon  exigent 
where  no  plurics  capias  is  rtflfirtj/^^  it  is  held  error  by  Radford,  and 
the  argument  was  becaufe  they*  were  fevered  in  procefs^  whether  one 
ihall  take  advantage  of  the.  ^ther*s  procefs  or  not?  and  it  is  faid 
there,  that  the  lil^  point*  is  12  Ric.  2.  where  it  is  awarded 
that  one  (hall  have  ot  vantage  of  ill  procejs  continued  againft  the  other^ 
though  they  M'ere  fevered  in  procefs,  fo  that  the  procefs  againft 
one  is  not  the  procefs  againft  tlie  other.    Br.  Error,  pi.  54.  cites 

46  H.  5. 9-  :- 

12.  But  one  (hall  not  have  advantage  of  the  other* s  county  contra 
of  difcontinuance  of  procefs,     Br.  Ibid,  cites  46  E.  3.    25,  26. 

13.  And  difcontinuance  of  procefs  in  trefpafs  againft  the  one  is 
diicontinuance  againft  both.     Br.  Ibid,  cites  7  H.  6.  27. 

14.  At  the  venire  facias  W.  B,  was  returned,  and  in  tie  habeas 
ecrpora  J,  B*  and  ftot  W*  B.  and  that  the  faid  J.  B.  is  dead^  and  in 
the  d'flrefs  W.  B.  was  returned  again,  which  was  Ibewn  for  dif- 
continuance when  the  inqueft  was  ready  to  paf*;  and  per  Cur. 
thii  is  difcontinuance  againft  all  the  jurors,  and  cannot  be  amend- 
cd.     Br.  Difcontinuance,  pi.  47.  cites  27  H.  6.  5. 

15.  And  34  H.  6.  20.  mifprifion fhall  he  amended,  but  £fcontinn^ 
ance  of  procefs  fhall  put  the  party  to  new  original.     Ibid. 

16.  None  (hall  have  advantage  of  difcontinuance  hyxt  parties  or 
privies  to  the  record,  and  not  fir  angers,  though  the  aBion  was  founded 
againfl  him  t^on  the  fame  record,  by  the  bcft  opinion.  Br-  Difcon- 
tinuance dc  Procefs,  pi.  54.  cites  21  E.  4.  33. 

1 7.  A.  B.  and  C.  executors,  recovered  by  default.  The  defend* 
ant  brought  error,  and  a(Ggned  a  difcontinuance,  viz.  that  thtfuit 
being  by  three  executors,  and  at  the  day,  which  they  had  by  the 
toll  upon  a  continuance  taken,  only  two  appeared,  and  by  the  fame 
roll  day  was  given  to  all  three  to  another  day.  Adjudged  per  tot. 
Cur.  to  be  a  difcontinuance,  and  not  amendable  5  for  credit  muft 
be  given  to  the  roll,  and  noh  conftat  by  that,  but  that  two  only 
appeared,  and  the  third  made  default,  which  is  a  non-profecutioii 

•  Thit  if     by  him  at  that  day,  and  goes  to  all  the  fuit  andLtime  after  \  and 
ttifprinted,    cites*  21  E. 4.  3.   Yclv.  ijj.  Trin.    7  Jac.  BTR.      Paftonv.. 

end  fliooM      -     f. 
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{F.  2)    la  what  Court  it  may  be  j  and  Pleading 

thereof  in  other  Court. 

I-  CCIRE  facias  to  repeat  letters  patents  of  the  king.  The  defend^' 
antfeudy  that  there  was  other  fcirefacias.  (fthls  matter  brought 
by  the  plaintiff  which  yet  pendSf  &c.  Th?  plaintiff f aid ^  tJjat  this  is 
aifcontinuancej  and  was  in  the  Chancery ;  per  Tirwit,  in  the  Chancery 
is  no  dircontinuance  j  quod  tota  Curia  negavit,  Br*  Difcontinut 
ance  de  Procefs,  pL  9.  cites  3  H.  4.  6« 

2.  It  was  admitted,  that  difcontinuance  may  be  in  the  county  or 
sourt  barony  and  yet  the  plea  may  be  removed  \  for  if  it  be  well 
<x)ntinuedj  nothing  ihall  be  removed  but  the  original,  and  there- 
fore ail  is  one.    Br.  Difcontinuance,  pi.  42.  cites  Fr  N,  B* 

(G)     Difcontinuance.     By  Death  of  the  King. 

I.    nURETlTto  keep  the  *  peace^  or^o  keep  a  day  of  paytnentj  afc  •B-.Soittr. 
^  di/charged  by  death  of  the  king;  cofltra  of  furety  to  fuc  ^  h*^\*|*[* 
•with  tfftOi  in  writ  of  account  where  the  defendant  is  let  to  main-  s.  c.  aad' 
prife.    Br.  Prerogative,  pi.  58.  cites  i  H.  7.  2.  ftytitwai 

2.  In  appeal  of  the  death  ^  a  man^  the  writ  was  abated  by  the  ijjjjj'jjli.^. 
^eath  of  the  king,  and  the  appellant  ihould  not  have  re-attach- 

znent  if  he  did  not  fue  within  the  year  as  well  as  the  original. 
Thcl.  Dig.  184.  lib.  12.  cap.  7.  f.  i.  cites  HilU  2  H.  7.    10. 

3.  Where  a  man  is  outlawed  upon  indiBment  of  felony  ^  if  the  king 
he  dead  pending  the  exigent^  this  outlawry  is  reverfablc  by  error  j 
for  the  exigent  was  abated  by  death  of  the  king,  but  hejhall  an^ 

Jkver  to  the  felony:  but  otherwife  it  is  where  fuch  voidable  outlawry 
paffes  againjl  one  at  thefuit  of  the  party ^  for  there  if  the  outlawry  be 
rcverfed,  he  (hall  not  be  put  to  anfwer  to  the  party.     Thel.  Uig. 
184.  lib.  12.  cap.  7.  f.  2.  cites  Mich.    7H.  7.  5. 

4.  If  a  man  be  indiEled  of  felony  in  the  time  ofH.  8.  and  the  king  Br.  N.  C. 
dies,  he  Ihall  be  arraigned  thereof  in  the  time  of  E.  6.  per  all  the  79*^^*  c'tci 
juftices.     But  by  fome,  this  indiftment  ftiall  be  removed  by  cer-  if  one  be  w. 
tiorari  from  the  old  cuftos  Totulorum,  and  fent  to  the  new  com-  diatd  mth« 
miflioncrs.    Br.  Corone,  pi.  177.  cites  i  E,(S.  kSrw" 

fltfidx  to  tjfue^  «od  after  the  king  dies,  he  ihall  ^/taJ  de  novo,  7  Rep.  31*  9*  cited  per  Cur.  as  ED'* 
WARD  Smith**  case,  who  pleaded  to  ifTue  upon  an  indi^meot  of  felony  in  Middiefex,  in  3  &  4 
P.  dtlA*  in  B.  R.  and  aAer  the  death  of  Queea  Mary  he  re-pleaded  in  3  ft  4  £lix.  and  was  ac 

auitted  \  and  fo  in  Palmer's  c  asx,  who  was  arraignefi  in  B.  R.  on  a  nonfuit  in  appeal,  at  die  fuit  of 
%t  Queen,  Trio.  4&  5  P.  &  M.  and  pleaded  to  ilfue,  and  Queen  Mary  died,  and  Mich.  1  &  2  Elii* 
lie  repleaded.— Jeok.  205.  pi.  32.  S.  P.  by  all  the  juftices.— -*Cro.  J.  14.  pl«  i8.  S.P* 

5.  I  £•  6.   cap.  7.  y^  I.     By  the  death  of  the  king  any  aSHon  be^  At  commo* 

tnveen  party  and  party ^  in  any  courts  of  recordyfhalt  not  be  di/continued,  ^\^^ 

but  the  procefs  in  every  aBionfhallfland  goodf  as  if  the  king  had  livedo  ^f  ^j^,.  jjj„^^ 

flfhi  all  judicial  procefs  fhall  be  made  in  the  name  of  the  king  thatfhall  all  foiu  de* 

reign  J  and  that  variance  between  the  names  of  the  king  fiall  not  be  ^^^ '" 

tnatenah  courts  %w« 

^j^cootinoed^  ib  that  th(  plaiatifis  were  obltged  to  commeaocnew  adionsi  or  to  hi^e  refumnoos  or 

111  a  3  le-attachmcac 
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re-tttachiBCiit  en  the  former  procefs  to  bring  the  defendjnt  in ;  and  therefore  to  prevent  the  cipeac* 
■nd  delay  on  thefe  occafions  was  this  iUtutt  made.  Giib.  Hift.  of  C.  B.  1939  194.  1  Kew 
Abr*  7*  (£}  S«  P*  in  totidem  verbis. 

6,     S.  2.  Every  qfflfe  of  novel  dijfelftny  moridanceflary  juris  tammy 

and  attaint y  nvhich  Jball  be  arraignedy  or  fued  before  any  juJHces  ofaf- 

Jifcy  Jhall  not  be  difcontitmed  by  deathy  new  CGmmiJftofiy  ajffociatieny  cr 

I  coming  of  the  jujiices. 

Seet*t.  Juf.        7-  5.5.    Where  any  perfin  Jkall  be  found  guilty  of  treafon  cr  felony  y 

ticet  of  Gaol  yji^  nvhich  judgment  of  death  Jhall  enfucy  and  Jhall  be  reprieved  to  pri^ 

»?•  ^i%*  fi^  nvithout  judgment  giveny  thofe  perfons  that  at  any  time  after  jhall  by 

and  the         the  king^s  letters  patents  be  ajftgncd  jujlices  to  deliver  the  gaol  ^vhere 

0»tes  thexe.  yj/^^  perfon  Jhall  remain,  Jhall  have  power  to  give  judgment  of'^^aA 

againjlfuch  perfon.    . 

8.  fe  a  popular  aEiion  the  king  died  after  demurrer  t^n  tie  evid^ce, 
and  before  judgment,  and  die  defendant  pleaded  de  novo-  7  Rtp. 
31.  a.  cites  5  £.  6.  Rot.  38. 
•  7 Rep. 30.  p.  It  was  refolvcd  upon  the  ftat.  i  E.  6.  cap.  7.  that  an  origintf 
the  words  of  ^^^^  °^'  TCtumcd  at  the  death  of  the  king  cannot  be  returned  in 
the  iUtute  time  of  the  next  king ;  but  all  procefs  made  upon  any  *  original 
Jr^'  "r**  pending  in  any  court  of  record  in  time  of  the  former  king,  may 
•'iiwny*  ^  executed  and  rcturued  in  time  of  the  fucceeding  king,  by 
«  court.**     the  claufe  in  the  (latutc  to  fuch  purpofe.    D.  165.  pi.  i.  Mich. 

And.       ,  £li2. 

44»  45'  . 

pi.  II 3.  S.  p.    refdved.— 'Pendl.  yq.  pi.  sii.  S.  P.    refclved«<—<— But  a  latitat  is  within  the  fti- 

tute  I  £.  6.  and  is  not  lod  by  demife  of  che  queen  ;  for  ir  is  iu>r  any  oritsinal  writ,  but  is  in  natuie  of  aa 
execution  grounded  upon  a  record  precedent^  for  every  Utitat  is  founded  on  a  bill  of  MiddLfex  pre- 
cedent, and  fuppofes  that  the  parry  cannot  be  taken  by  the  ihciilf  of  Middlefex,  quia  latitat  &  difcurrit 
In  another  county;  (0  the  laritat  i flues  upon  a  fuit  or  querJcur  fuppofed  to  be  defending.  Yetw.  5&« 
Mich.  1  Jac.  B.  R.  Evcrard  ▼.  Blach. 

10.  A  writ  of  extent  upon  a  Jlatvte  was  executed  m  the  time  of 
Queen  Mary,  returnable  quindena  Martiniy  before  which  the  queen 
diedy  yet  it  was  returned,  und  a  liberate  granted  Hillary  following, 
being  in  the  time  of  the  next  queen.  It  is  left  a  quaere  in  the 
book  if  the  return  of  the  extent  was  not  without  warrant,  bc- 
caufe  by  demife  of  the  queen  the  warrant  to  make  executions 
ceafed,  and  it  is  not  remedied  by  ftat.  i  £.  6.  D.  205.  b.  Mich. 
3  &  4  Eliz.  in  the  cafe  of  Gery  v.  Smart. 
14-  II.  ^tare  impedit  brought  //;  name  of  the  king  abates  by  his  de- 
r-  -  mifej    for   it   concerns    the    king    in   individuo.      Jcnk.  205. 

s'p.'re-       Pl.   33-  , 

foived.—  12.  'Rwtintrufion  into  the  lands  of  the  king,  or infcrmationy  (hall 
7  ^*P;  3»'  not  abate  by  his  demife,  becaufc  thefe  concern  publicum  commo- 
foivcd.'     "  dum,  and  profit  of  the  king.     Jenk.  205.  pi.  33. 

13.  The  ftatute  i  E.  6.  extends  only  to  aftions,  fuits,  &c.  be- 
tween party  and  party,  and  confequently  extends  not  to  cafes  where 
.  the  king  is  party*     7  Rep.  30.  b.  Trin.    I  Jac.  in  cafe  of  difcon- 

tinuance  of  procefs,  8cc. 
/nd.  45.  j^^  Since  the  ftat.  of  i  E.  6.  if  ^iny  judicial  writ  or  pT0ce£i  in 

s.  P.' re-  ^"7  court  of  record  be  awarded  in  one  king'ji  reign,  it  may  be  cx- 
foived.—  ccutcd  in  the  time  of  his  fuccefior.  7  Rep.  30.  a«  Trin.  i  Jac 
Bcndi.  79.     jjj  ^j^g  j,^fg  q£  difcontinuancc  of  procefs.  Sac. 

pl.j2i.S.P,  r  '  _ 

rcfolved.  10  I5»  oa  ■ 


Cro.  J. 
pi.  18. 
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'*f  5.  So  in  appeal  of  death,  if  the  writ  be  delivered  to  the  flicriff, 
within  the  year,  and  before  the  return,  or  any  thing  done  by  the 
flieriff,  the  king  dies,  this  fliall  be  remedied  by  the  common  Jaw, 
viz.  by  certiorari  returnable  in  B.  R.  and  thereupon  the  plaintiff 
fliall  have  re-attachment,  though  it  comes  not  in  by  the  return  of 
the  fheriff,  but  by  certiorari,  and  this  for  neceflity ; .  for  othcrwife 
the  plaintifF,  who  lawfully  purchafed  his  writ  within'  the  year, 
f  ihall  lofe  his  appeal  without  any  default,  the  year  being  now  p;ift ; 
and  therefore  lincc  by  adl  in  law  the  writ  is  difcontinued,  the  la\r  •[  489  ] 
w^l  give  means  torevive  it,  lb  -as  that  the  party  fliall  not  be  with- 
out remedy.  7  Rep.  30*  a-  b.  Trin.  i  Jac.  the  cafe  of  difcon* 
tj^naace  of  procefs. 

16.  bifornuUiofis  for  the  king  alofh^  bi  any  Latin  court ,  and  likeWife   7  Rep.  jo. 
infoAnations  tam  pro  parte  qitam  pro  dornujo  rege,  do  not  abate  s'p'^JJ^i  . 
up^  the  demife  of  the  king,  but  fhall  be  rc-continoed  by  re-jum-  ed,  that V  * 
mons  qr  re-attachment,  and  the  defendant  ihall  plead  to  tliem*  de  *".  infonn- 
li^O',  and  informations  in  Englifh  courts  fliall  not  abate,  becaufe  ^^^^^ 
there  are -no  continuances  in  them.     Rcfblved  by  the  juftices.  thcdeVen<i-. 
Mo.  748I  pi.  1027.  anno  prinio  Jac.  antpicadgto 

murrer  be  joinrd^  and  afrerwards  the  kmg  dies,  all  the  proceedings  {hall  abate^  bat  the  tnfonnatioa 
ihall  f^and.     7  Rep.  30.  b.  31.3. Cro.  J.  14.  pi.  iS.  S.  P.  rcfolved. 

in  all  cafes  when  the  Icing  is  only  party,  or  M>hcn  the  informarion  is  tam  pro  domino  rege  qnaoa  pvo 
ieipfo,  and  the  king  dies  bcmrc  the  judgment,  all  the  proceedings  on  the  information  are  loft,  becauft 
that  king  who  was  party  is  cic.id  ;  but  the  information  or  indictment  fliall  itand  ;  for  as  there  are  federal 
penal  ftatutes  which  are  to  be  profccutcd  with'.n  a  UmUed  time,  which  would  be  loft  if  the  informadon 
Xivhich  was  brought  in  due  time  were  abated,  the  Uw  will  not  permit  that  the  ^€t  of  God  ihoold  prote^ 
thofe  from  being  puniihed  who  had  broken  the  laws  pro  bono  publico.  Thus  ftoo4  the  law  till  *  7  AafUr^ 
cap.  8.     Ci!b.  Hift.  of  C.  B.  IH* 

*  This  is  miiprjntcd,  and  ihould  be  i  Anns,  cap.  8. 

J  7.  j4t  common  lanv,  by  demife  of  the  king  the  plea  was  dif-  J 
continued}  and  the  procefs  which  was  awarded,  and  uoi  returned 
before  the  death  of  the  hing^  tvas  lofl  ,•  for  by  the  writ  of  the  pre- 
deceflbr  nothing  can  be  executed  in  the  time  of  the  new  king, 
unlefs  in  fpcciai  cafes  ;  becaufe  by  the  king's  death  not  only  tlic 
juftices  of  the  one  Bench  or  the  other,  and  barons  of  the  Ex- 
chequer, but  likcwil'e  the  (lierifPs  and  efcheators,  and  all  com- 
miflions  of  oyer  and  terminer,  gaol-delivery,  and  juftices  of 
peace,  are  determined  by  tlie  death  of  the  predeceflbr  who  made 
them ;  and  to  remedy  this  the  ftat.  i  E.  6.  was  made ;  rcfohed, 
7  Rep.  30.  a.  Trin.  i  Jac,  in  cafe  of  difcontinuance  of  pro- 
cefs. 

|8«  At  common  law,  if  a  verdi6l  had  pajpfd for  the  defendant,  and 
before  the  day  in  Bank  the  king  had  died,  the  plea  is  difcontinued^ 
and  the  defendant  might  by  certiorari  remove  the  record,  and 
though  the  parties  had  never  pleaded  any  plea,  yet  the  defendant 
ought  to  fue  a  lei.  fa.  and  thereupon  to  have  judgment ;  but 
without  fci.  fa.  he  (hall  not  have  judgment,  becaufe  the  parties 
have  no  day  in  court,  and  \\ic  fci.  fa.  fhall  revive  the  record,  and 
givi  day  to  the  parlies  againft  tJie  opinion  of  Littleton,  10  £.  4. 
13.  b.  though  he  faid  it  was  fo  adjudge(l»  that  the  defendant  in 
fuch  cafe  Ihould  have  judgment  immediately;  per  Cur.  7  Rep. 
30.  a.  Trio.  I  Jac.  b  cafe  of  difcontinuance  ot  procefs* 

N  n  4  19.  If 
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1Q,  If  a  man  purchafes  Tifamuion  againfl  the  pernor  of  tte_ 
Jits  within  the  year  after  the  title  accrued^  and  before  the  return  ^Ar  . 
writ  the  king  dies^  the  writ  fhall  be  removed  into  C.  B,  by  oer-» 
tiorariy  and  thereupon  he  (hall  have  re-fummo(is  becaufe  of  di^ 
mifchief»  as  it  is  held  in   10  £.4*  T3»,  b,  ^A*  ^\   7  ^^P*  3^*  ^• 
Trin*   i  Jac. 

20f  Before  the  oB  of  \  E^  6.  cap.  7^  if  a  man  ha4  been  indited 
and  convihed  by  verdiB  or  confeffton^  before  any  qommifftonerSy  and  be^ 
fof[e  judgment  the  king  had  died,  in  this  cafe  no  judgment  could 
^  have  been  given,  becaufe  the  king,  for  whom  judgment  ihould 

be  given,  is  dead,  and  the  authority  of  the  judges  who.  (hould 
give  the  judgment  is  determined  j  refolved^  7  Rep.  31-  b.  l^fU^^ 
I  Jac.  'T 

2 J.  A  latitat  iffued  in  ^ Elizas  timet  and  wzs f^rveif  iW  ttmg^:^ 
King  James.  The  defendant  refcued  himfelf,  and  the  Jh^ffr^ 
turned  the  refcous.  It  was  moved,  that  the  latitat  was  j^}ated  by 
the  queen's  death,  and  fo  the  arreft  ill,  and  confequently'  thj(| 
was  not  a  refcous.  But  the  Court  held  a  latitat  tct  be  within  the 
E  4j^^  J  ^^l^  I  ^*  ^'  which  is  not  loft  by  the  demife  of  the  queen ;  for  it 
is  not  any  original  writ,  but  is  in  nature  of  an  execution  grounded 
upon  a  re^'ord  precedent,  every  latitat  being  founded  on  a  bill  of 
Middlefex  precedent,  and  fuppofes  that  the  party  cannot  be  taken 
by  the  fherifF  of  Middlefex,  quia  latitat  &  difcurrit  into  another 
county,  and  fo  iflues  upon  a  fuit  or  plaint  fuppofed  to  be  de- 
pending.    Yelv.  52.  Mich.  2  Jac.  B.  R.  Everard  v.  Blach. 

22.  The  death  of  the  king  is  called  demife,  becaufe  in  law  he 
never  dies,  but  leaves  his  crown  to  another.     Fin,  Law,  8vq« 

23.  A  'writ  of  error  is  a  fuit,  and  the  plaintiff  may  be  nonfuit 
in  it,  and  if  it  be  returned,  it  will  not  be  difcontinued  by  the  de- 
mife of  the  king.     Latch,  no.  Hill,  I  Car.  Cole's  cafe. 

Palm.  404.  24.  C.  recovered  in  quare  impedit  againft  B.  and  now  fued  a  fci« 
^*  a'  Y-  ^^*  againft  B.  the  incumbefit,  who  pleaded^  a  reUafe,  which  waa 
fori*t"up'o-  found  againft  B.  Afterwards  the  king  died,  and  it  was  moved, 
ctU'  that  it  is  difcontinued  by  death  of  the  king,  as  an  extent,  &c.  fed 

non  allocatur.  Lat.  72.  Pafch.  i  Car.  Cateft)y  v.  B^^ker^ 
Palm.  42a.  25.  Executor  of  an  executor  was  fued  jor  legacies,  and  pleaded  no 
^  c*^'^'  B*  R  ^^"^J  which  was  refufd  by  the  Spiritual  Court,  ai\d  therefore  pro- 
Dixey  v.*  *  hibition  was  awarded  out  of  B.R.  in  the  time  of  King  James ',  and 
Brown, s.c.  upon  debate  the  Court  refolved,  that  this  was  difcontinued;  and 
lVbis"l!!!L  ^^  difference  taken  was,  between  a  prohibition  a^^arded  out,  of  B.  iJ, 
Lat.  114.  and  out  ofC.B.  for  put  of  C.  B.  a  prohibition  fliall  no^  be  awardctt 
Watkins's     without  fuggcftion  firft  of  record,  and  fo  it  is  there  the  fuit  of 

a  cirl'sx.  ^^  P^^^y>  ^"^  ^^*  ^*  ^"  ^^  *®  othcrwife,  and  is  only  prohibitory, 
\n  Mtideru  *  D,  165.  a.  Marg.  pi.  3.  cites  PafcL  2  C;ir,  B.R,. 

Tcrbis. 

3  BuilVi  314,  315.     Dickes  v.  Brown,  S,  C.^~-Noy,  77.  S.C.  accordingly. 

Palm.  421,  26r  Auotlicr  difference  is  when  a  prohibitiofi  iffues  out  of  B.Ri, 
v.^Brown!^  if  pp  Other  procefs  be  upon  it,  there  it  is  difcontinued  by  demife 
s.  c.  and  of.  the  kings  but  if  attachment  iffues  and  is  returned,* or  if  the 
I  at.  114.1     party  appears  and  puts  in  b^il,  then  it  is  become  tlic  fuit  of  the 

party, 
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f   andj  is  not  difcontinued.     D.  165.  a.  Marg.  pi.  3.  cites  cafe,  s.c* 
afeTi.  2  Car.  B.  R.  ♦"  ^^^'^^ 

verbis. 

2J,  ■  In  a£lion  of  fcqndalum  magnatumy  ^he  Court  is  tarn  pro  Palm.  422, 
domino  rcgc  quam  pro  feipfo,  this  is  not  difcontinued  by  dcmife  '^'^'^'  ^*"y 
of  the  king;  for  the  contempt  to  the  king  is  collateral^  though  other^  s'.c.&s.'p. 
nvife  it  is  where  the  kingjhall  recover  part  s  per  Doderidge,  D.  165.  &  Lat.  115. 
^  ^zlg.  pi.  3.  cites  Pafch.  2  Car.  B.  R.  ^/^H"*'' 

&  S.  P.  in  totidem  verbis.— 3  Lev.  207.  S.  P.  held  accordingly* 

28.  In  an  a£iion  of  debt,  qui  tam^  &c.  upon  the  23  Eliz.  for  Cro.E.  10. 
recufimcy  in  not  coming  to  churchy  after  demurrer  by  the  defendant  ^.*'  '*  f *'" 
the  king  died.     It  was-refolved  by  all  the  judges  at  Serjeant's  Inn,  cafe,  s*.  c. 
ihat'this  a£lion  wa%at  the  fuit  of  the  party,  and  that  the  king  refoived  ac 
cannot  difcharge  it,  and  therefore  fliall  not  abate.     Hutt.  82.  ^2^*^*, 
Trin,  2  Cai^'  Farrington  v,  ArundeU  cited  by  tha 

jufticcf*  3  Lev.  2071 

29.  Upon  an  outlawry  and  plea^  and  replication  and  demurrer  to 
itf  after  extent  the  prote^or  diedy  and  the  Court  was  of  opinion  that 
all  bi^  the  outlawry  and  the  extent  upon  it  was  gone  by  the  death 
of  the  prote£lor,  as  in  7  Rep.  the  cafe  of  difcontinuance  of  pro- 
c^f^;  ^t  adjomatur.  Hardr.  136.  pL  7.  Mich.  1658.  in  Scac, 
The  Frotedlor  v.  St.  Johns. 

39.  4  £5*  5  J^.  fee  M,  cap.  18.   Upon  the  demife  of  any  ling  or    [  49'  3 
qi4een  of  this  Ttalpi^  all pkas  to  information  fhalljland  without  calling 
the  drfendant  to  plead  anew,  unlefs  the  defendant  requefts  the  Court  for 
tbfit  purpofe  within. five  months  cfitrfucb  demife. 

31.  I  Ann.  flat.  l.  cap.  8.  f.  4*  No  writ^  plea^  or  procefs^  upon 
pny  im^Bment  or  information  for  mifdinteanor  ;  or  any  writ,  procefs,  or 
proceeding,  for  any  debt  or  account  thatfhall  he  due  to  her  majejly,  her 
heirs  orfuccejfors^for  any  lands  or  ot^er  revenue  thatfhall  be  depending 
at  the  time  of  her  tnajefi^s  demife,  or  of  any  of  her  heirs  or  fucceffbrs^ 

fball  be  difcontintud  or  pui  without  day,  by  reafott  of  their  deaths  and 
^emifes. 

32.  S.  5.  By  the  demife  of  her  majejty,  or  any  king  or  queen  of 
this  realm,  no  commiffion  rf  ajfife,  oyer  and  terminer y  general  gaol  de^ 
livery,  or  of  ajfociation,  writ  rf  admittance ,  writ  of  fi  non  omnes, 
writ  2f  a/jtjlance,  or  commiffion  of  the  peace,  fball  be  determined,  but 

fball  continue  for  6  months,  unlefs  fuperfeded  by  the  fuccejfor  ;  and  no 
original  writ,  writ  of  nifi  prius,  comnuffion,  or  proceedings,  in  or  iffu*. 
ing  out  of  any  court  of  equity,  nor  any  procefs  upon  any  inquifttion,  nor 
any  certiorari  or  habeas  corpus^  nor  any  writ  of  attachment  or  procefs 
for  contempt,  nor  any  comnuffton  of  delegacy  or  review  for  any  matters 
eccUfiafHcaly  tejlamentaryj  or  tnaritime,  0^  any  procefs  thereupon,  Jbatl 
be  difcontinued  by  the  demife  of  her  majefty^  or  any  king  or  queen. 

♦33.  ^rhe  king  ^TAfole  plaintiff  in  a  writ  of  error  in  the  houfe  of 
lords,  and  died ;  and  die  opinion  of  the  lords  and  of  all  the 
judges,  who  attended  on  that  occafion,  was,  that  the  writ  abated 
by  his  death.  Gibb.  35,  36.  Pafch.  i  Geo.  2.  The  King  v. 
A»  Bifliop  of  Ardmaeh  and  Whalev. 

34,  The 
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3:4*  l^e  hrd  chief  jujlicis  warrant  ioi  apprehending'  pe;£i||^ 
Toid  by  the  king's  demife,  and  die  conftable  imprifbidl^  tbc  pils 
fon  by  force  thereof,  is  liable  to  an  a£^ion.  Gibb.  So.  Tan. 
2  and  3  Geb*  a.  Anon.  Coram  Eyre  Ch.  J.  at  nifi  prius  in  rad* 
dlefex. 


(H)   By  Alteration  or  not  coming  of  the  Juftkcs. 

I.  ASSISE  is  taken  in  B.  R»  in  Suffolk^  and  perding  the  ajjifi 
•^^  the  Bank  is  removed  to  Wejlminjier^  yet  the  affife  is  not  diT- 
continued,  notwithllandinj*  the  flaiute  fays,  quod  aflifx  cap5arv-i 
tur  in  fuis  comilatibus ;  for  this  fhali  proceed  and  ihall  be  tried 
in  Suffolk  by  nifi  prius.  Br.  DifcontinuMice,  pi.  51.  citea 
1 9  A(F.  5.  • 

2.  AJfife  in  B,  R,  of  land  in  the  county  nvhere  the  BIM  iiy  arid 
fendiffg-  the  ajfife  the  Bank  is  removed  into  another  county ;  it  is  not  de- 
nied but  that  by  this  the  iiflife  is  nilcontinued.  Br.  Difcontinu* 
ance  de  Procefs,  pi.  29.  cites  25  Aff.  5. 

3.  Affife  and  verdict  for  the  plaintiffs  and  the  parol  tins  j^j^-^^fr- 
out  day  by  removal  of  the  jujllcesy  the  plaintiff  may  remove' the  Jfu^J 
before  the  new  jttflices  to  have  re-attaehmenty  and  upon  this  to  hai^e 

judgfnetit ;  and  fo  fee  that  the  parol  may  be  tvithout  day  as  ivefl  af^ 
ter  verdifl  as  before ;  for  the  record  is  not  determined  till  jac^* 
ment.     Br.  Jours,  pi.  6^.  cites  26  AiT.  20. 

4.  Note,  per  .all  the  juftices,  that  by  not  coming  of  the  jrrflices  in 
cffife^  or  by  death  of  the  king,  no  nvrit  is  Sfcofitimied^  but  the  petrol  put 
wtko:ft  day^  and  may  be  retirued  by  re^attachmcfft  or  refummons  t  ahd 
note,  that  when  the  Ju/fiees  are  changed^  ail  the  oidafTifcs  arc?  wfth- 
out  day  by  the  not  coming  of  the  old  juftices  \  for  the  new  ones 
cannot  proceed  by  the  arfignment  of  the  day  made  by  their  prc- 
deceflbr.  Br.  Difcontiriiiance  de  Procefs,  pi  2.  cites  9  H.  (J. 
40. 

r  402  3        5.    11  H»  6>  cap.  6,     Suits  and  procefs  before  jttflices  of  peace  fbail 

not  be  difcontinued  by  ne*iu  commtfftons  of  the  peace ^  but  the  jujlices  in 

thi  ne^o  commiffons  fhall  have  power  to  continue  the  faid' pleas  and 

proceffes,  ^  * 

Bf.  Coronc,       6.  Nota,  that  by  demife  of  the  king,  all  commjjiom  and  patents 

''te*T'c     '^  efficersy  jndges^  &c.  ceafe.     Contra  of  ♦  office  oi  coroner ^  for  he 

— Br.office  is  made  judicially  by  writ  and  not  patcr^t.     Br.  ConuniffionSs, 

«nd  Officer,   pi,  ip.  citeS  4  E.  4.   44. 

pi.  ^5.  cite*  ^ 

S.  C— *  D.  165.  a.  pK  2.   Mich,   i  £liz.  S.  P.  refolred  by  the  juftices,  chief  baroo,  attQtoey  ani. 

foltcitor,  upon  the  ftatate  1  £k  6.  cap.  7. 

7.  Recognizance  of  mainpriv^  that  a  man  fliall  anfwer  in  acooimfy 
'  this  recognizance  is  determined  by  demife  of  the  kiilg ;  for  it  is 
adrefpondend'  coram  juftic'  noftris,  and  tliis  is  taken  by  the  juf- 
tices of  the  old  king,  and  the  fame  of  recognizance  rf  the  peace 
ad  confervand' pacem  noftram,  which  is  the  peace  of  that  king 
who  is  then  living ;   per  Cur.     Sr»>Commiifion9|  pi.  21.  cites 

s  &  5.  I* 

8-  B^rt 


Continuance  dto  Pfftaminuance^  49a. 

$•  Before  ihejlatute  of  l  E.  6.  cap.  7.  if  the  juflices  of  afftfe.  hai 
died  before  ijie  in  ajffe^  all  the  pleading  was  loft  and  the  parties 
mu(l  plead  de  novo ;  and  if  after  iiTue  they  had  died,  &c.  yet  all 
(hoUld  ftand  in  force.  Thel.  Dig.  184.  lib.  12.  cap.  8.  pi.  2. 
cites  Hill.  4  H.  7.  8. 

9.  I  £.  6.  cap.  7.  yi  6,  No  procefs  orfuit  before  jujiices  of  afftfe^ 
gaol^Iivery^  oyer  and  terminer^  juflices  of  the  peace  or  other  the  kin£s 
commjffionersy  fhall  be  difcontinued  by  the  makiug  any  new  commijjion 
or  ajfociationj  or  by  altering  of  the  names  of  the  juflices^  but  the  nenv 
juftices  and  iomm'tjfioners  may  proceed  as  if  the  Ad  commi/ftcns  had  re* 
tnained. 

10*  An  afftfe  was  arraigned  before  juflices  of  afffc^  and  adjourned 
to  thefecond  Saturday  of  Mich,  term  to  Serjeants-Inn y  and  day  being, 
then  given  to  anfwer^  the  term  ivas  kept  at  Hartford y  and  day  given 
to  thefecond  Saturday  of  Hill.  term.  It  was  held  clearly,  that  the 
aflife  was  difcontinued  by  not  coming  of  the  juftices  the  ift  day  ;  ' 
and  there  muft  be  a  refummons  again]!  the  jurors  and  a  new  attach^ 
jnent  againjl  the  defendant^  and  he  muft  begin  de  novo  to  arraign 
his  affife.  Cro.  E.  12.  pi.  i.  Hill.  25  Eliz.  C.  B.  Foliamb's  cafe. 

1 1.  The  I  E.  cap.  7.  helps  the  non  venire-  of  the  juflices  as  to  a 
difcmiltiftance^     Jenk.  228.  in  pi.  95. 

12.  Error  was  brought  in  the  Exchequer-chamber  ol  a  judgment^ 
in  B.  R.  in  debt  for  renty  which  (and  all  other  writs  of  error  depending 
there)  were  difcontinued  by  the  not  coming  of  the  juftices,  the 
term  being  adjourned  propter  peftilentiam  in  London  5  and  the 
adjournment  did  not  extend  unto  them.  Now  a  new  writ  of 
error,  Y]Uod  coram  vobis  refidet  was  brought,  and  for  as  much  as  ' 
this  writ  was  brought  after  the  ftat.  of  3  Jac.  to  ftay  execution  in 
debt,  it  was  prayed  that  according  to  the  faid  ftatute  he  might 
have  execution,  or  that  the  party  {hould  put  in  fureties  to  pay. 
the  condemnation ;  but  upon  confideration  of  the  ft.*rtite  all  the 
juftices  heM  that  it  was  out  of  the  ftatute,  becaufc  it  is  not  an  ori^- 
gi>ial  writ  of  error y  but  it  is  in  lieu  of  a  former  nvrity  upon  which 
the  record  was  removed  before  the  ftatute,  and  it  being  difcon^ 
tinued  not  through  default  of  the  party y  it  is  not  reafonhe  ihould  be 
prejudiced  thereby  j  wherefore  it  was  rcfolved  that  this  cafe  was 
out  of  the  ftatute  3  Jac.  cap.  8.  Cro.  J.  135.  pi.  8.  Mich.  4  Jac. 
B.R.     Boftock  V.  Snell. 

13.  S.  and  A.  were  indicfed  of  perjury  committed  in  their  evi- 
dence given  upon  an  indiftment  ofbarretry  againft  N.  (the  record 
of  which  was  recited  in  this  judgment,  and  therein  it  appeared 
that  the  venire  was  made  returnable  coram  J.  S.  isf  J.  N.  jufliciariif 
prsdiElisy  and  at  a  day  certain)  and  judgment  given,  and  error  # 
brought,  and  ajfigned  that  the  venire  being  returnable  coram  jufliciariis 
pradiaisy  none  but  the  fame  juftices  could  proceedy  and  not  thofe  who  fat  .  [  493  J 
the  next  ojftfesby  inrtue  of  a  new  commiffim  ;  and  therefore  the  pro- 
ceeding before  them  were  coram  non  judice,  and  fo  no  perjury 

could  be  committed.     Sed  non  allocatur  5  for  the  ftatute  of  i  &  2  . 
E.  6.  enables  new  commiffioners  of  oyer  and  terminer  to  proceed 
where  the  former  left  off,  before  whom  the  matter  commen- 
ced.   Vent.  181.  Hill.    23  &  24  Car*  2.    B.R.     The  King  v. 
Serjeant  and  Annis. 

14.  "Where 


49^3  Continuance  anti  H^ffcontfnuance. 

X4.  Where  an/ji?  of  parliament  aids  the  difcontmuanctofthi  trrm^ 
yet  tuhen  the  term  is  continued  by  the  ftatute,  tjie  farty  ought  to  r«- 
ter  up  bis  continuances  ;  and  for  default  of  it  his^Qion  is  difcoiiti- 

B.  R.  in  cafe  of  Brook  v.  Ellis.  ^ 


nued,  per  Cur-    Skin.  571,  572.  pi.  15.  Mi^p  6  "W^^  M.  ia 
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If  the 
tiflTrtlcafe 
tbe  defeiul 


15.  If  2{xKX  jujlicfs  have  fat  by  virtue  of  a  commiflion,  and  taken 
divers  indi^mentSy  and  awarded  procefs  there^  they  or Jbme  of  them 
fhall  dicy  the  kiiig  may  grant  a  new  comnffion  tigi  thofe  who  are 
living  only,  or  to  others  commanding  th^  to  continue  the  pro- 
ceedings begun,  and  to  proceed  upon  fucb  proofs,  and  to  hear 
and  determine  all  the  offences  in  the  formef^jj^mmifllion;  and 
thereupon  the  king  fhall  fend  a  writ  unto  the  executors  of  the 
judices  who  arc  dead  to  fend  the  rolls,  records,  and  procciTei 
pouching  the  premifes,  before  the  new  commi(IionerS|  ^c^ 
%  Hawk.  PI.  C.  19.  cap.  5.  f.  16, 

(I)     Pleadings  after  the  laft  Continuance 
What  may  be  ple^d^U  after  the  laft  Continuance. 

I,    A   Mail  may  plead  a  plea  after  the  laft  continuance,  after  ij^e^ 
'^^  joined,  and  in  another  term,  and  therefore  it  feems.  that  thv 
parties  have  day  in  court  as  well  after  iifue  jomed  till  verdi£l  as   ^ 
before  \  but  a  man  (hall  not  have   plea  after  the  laft  continuance    V 
mefne  betwfen  the  tnft  prius  and  tbe  day  in  Bank,  as  it  is  fatd  elfe- 
woere,  nor  at  tbe  day  ofnifi  priusy  nor  be  received  by  default  »f  tbe 
baron,  or  tenant  for  life  at  the  daj  in  Bank  after  vcrdi£t  of  ni& 
prius*    Br.  Continuance,  ^cc,  pl-77f  <^ites  7£*  3«  Fitzh.  tit.  In- 
queft,  46,  *    ifc 

plaun*       2r  But  if  nift  prius  remains  ^Piefauam  jnrtxrSy  he  fhall  plead  x 


« 


plea  after  which  happens  after. ^e  laft  continuance ;  but  contra 
ant  after  the  after  vcrdid,  arguendo  by  Ne4iBi  2^^^<i-  ^fitzh.  tit.  Refccipt, 
awardof  the  63.  &  Ibid,  tit.  Continuance,  15.  Jff  Qontij^ance,  &c.  pi.  77. 
wfi  pn«,     cites  i(J  E.  4.  5.  &  50  E.  3.  4. 

If  the  jury  ^    j  ^  j    -r 

temaios  propter  defednn,  the  defendant  may  plead  it  at  the  day  In  Banky  becaufe  the  caafe  was  not 
determined  by  the  jury,  and  therefore  he  is  at  liberty  to  plead  it  at  any  other  day  of  condaqaace,  and  it 
may  be  Cried  by 'the  Jury  when  they  appear.    Gilb.  Hift.  of  C.  B.  85. 

3.  In  account  the  defendant  fhewed  tally  of  the  plaintiff  oi  the  re-^ 
ccipt  of  parcel  of  the  fum,  and  the  plaintiff  waged  bis  law  that  i$ 
was  not  bis  tally ^  apd  had  day  to  perform  it,  and  at  the  day  the  de^ 

fendant  came  and  pleaded  the  releafe  of  the  plaintiff  of  all  anions  after 
tbe  lafl  continuance^  and  he  was  received  fo  to  do,  and  the  plaintiC 
compelled  to  anfwer ;  but  after  this  the  defendant  (liall  not  havq 
any  other  new  plea  after  the  laft  continuance  at  any  other  day  \ 
quodnota.     Br.  Continuance,  pi.  21,  cites  21  £.  3«49< 

4.  If  parties  are  at  iffucy  and  tne  demandant  releafes  to  th^  tenant^ 
and  afterwards  he  takes  continuance  by  prece  pariiunt,  he  Ihall  not 

flead  the  releafe.     Br.  Continuance,  pi.  17.  cites  14  H.  4.  12.  by 
erfay  and  Hammond.     Brooke  fays  &  fic  vide  that  a  maq  may 
plead  plea  after  the  laft  continuance,  after  iffue.    ^ 

5A 
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5.  A  man  may  plead  as  many  pleas  by  matter  ofrecord^  after  tlifi 
lait  continuancegyj  ^  plfaf^i  hut  upon  ^natter  of  facl  a  man  fliall 
have  hut  one  plea  on^^iftcr  the  laft  continuance}  per  Rolfej  but 
by  Chaunter  cle^u^  a  man  (hall  not  have  more  than  one  plea  after 

lail  «A|tinuajK}  be  it  by  matter  of  record  or  matter  en  fait ; 
quod    Cncyncy    J.  iwncelTit.      Dr.   Continuance,    pi.    5.   cites 

9  H.  6.  23^ 

6.  At  n]^  prius  a '  jjki  may  plead  releafe  and  the  like  after  the 
lafl  continuantff.  BrTVontinuancej  &c.  pi.  53.  cites  10  U.  6. 9. 
ritzh.  tit.  Enqueil,  i^. 

7.  In  coftna^»^t!txt  parties  were  at  tffwy  and  at  the  day  tlic 
jury  appeared^  mH  the  tenant  pleaded  the  releafe  cf  the  plaintiff 
ifter  the  loft  continuance.     Br.  Continuance,   &c.    pi-  55-    cite* 

10  H.  6.  o.    &  Fit'/li.  tit.  JudgriKHt,  13. 

8.  In  fofger  of  fa  If e  deeds  againll  feveral,  they  were  at  ifTue, 
and  procefs  continued  again  ft  the  iiiqueft  till  the  jury  appeared y 
iit  which  day  the  defendant  pleaded  arhiiri'ment  after  the  lajl  con-^ 
iinuatu:ey  and  tll^reupon  the  inqucft  w.:s  difcharged.  Br.  Con- 
tinuance, pi.  25-  cites  19  H.  6.  36. 

9.  A.  brought  replevin  agiiinil  15.  who  avcived  on  the  plaintiff,  . 


Sen,  for  r^fcrvice  in  jure  of  the  plaintiff^  s  ivfcy  whereupon  A, 
iirayed  aid  ^,  his  feme  and  had  ity  and  after  iflue  at  the  diflringas  JU'- 
J*  Wf'atores  returned  the  plaintiff*  faidy  that  after  the  lafl  continuance  his 
^^    fetm  was  dead :  fipd  non  allocatur,  inafmuch  as  Ihe  ivas  no  party 
^f    to  the  original^  and  if  tlie  avowry  ]v.id  been  upon  a  ftrangcr,  and 
the  plaintiff  had  pleaded  hors  dc  fon  fee,  and  the  avowant  had 
died  pending  the  ifiiie,  &c.  yet  the  iffuc  fnould  (land.     Br.  Con- 
tinuance, ^c.  pK  28.  cites  21^1.  6.  23, 

10.  A  feme  was  received  to  plead  that  her  haron  died  after  the 
iaft  continuance^  and  iffuj^akettJbat  he  did  not  die  after  the  laft 
continuance  \  and  it  wJKud^mf  if  he  died  before,  (lie  (hould 

af^iartyjjudt 


fiai  he  admitted  to  plead  af^artyykut  as  amicus  curiae,     Thel.  Dig. 

II.  In  dehty  perjMoyle,'^^  defendant  after  iffue  may  once  plead  ^«''  'Wd.  fa 


205.  lib.  14.  cap.  3,  f.  9»  fli^s^Kh.  38  H    5.  9.     Qu^re. 


a  plea  after  the  lajl  continuance ^  as  releafe  and  the  like,  hut  notoftener  ^5  ^[T^ 
than  once,  for  then  it  would  be  infinite,  and  fo  mifchievou9<  n.  S.P. 
Bn  Continuance,  &c.  pi.  41.  cites  38  H.  6.  33. 

12.  In  detinue  after  gar nifljment  prayed  by  tlie  defendant,  and 
the  fcire  facias  awarded,  he  (hail  not  plead  that  the  plaintiff  was  out" 
//Tw^^/ after  the  laft  continuance.  TheL  Dig.  208.  lib.  14.  cap.  9. 
f.  I.  cites  Trin.   11  E.  4.  14. 

13.  It  is  faidby  Littleton  tliat  a  mzn  jball  nst  plead  after  the  Iqfi 
continuance^  unlefs  where  a  plea  is  pleaded  hefore,  for  if  there  be  only 
an  imparlance  before,  xxftfjices  tofhew  the  day  certain  when  the  thing 
was  done,  which  /ball  abate  the  writ,  Thel.  Dig.  225.  lib.  14. 
cap.  3.  f.  lo.  Mich.  15  £.  4.  5. 

14.  In  q//!fe  the  tenant  pleaded  as  to  10  acres  that  C.  was  attainted  •  TWi  in 
oftreafon,  and  tliat  it  vrz^  found  by  office  virtute  hrevis  that  be  was  ^.  •"'K*^ 
tbere^feifed  in  fee  at  the  titne  of  the  attainder,  and  the  qffife  ♦  i^(IgIcJd7* 
awarded  of  the  refly  which  remained  pro  defeBu  juratorum,  andtf/  the  and  fo  mir* 
day  the  tenant  fald  thai  it  was  found  hy  qujeplura  that  C.  wasfeifedof  P"nt«*— 

more 
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f  All  the  fnore  landfpecifud  in  the  ajfife  at  the  time  rf  the  Mamder^  and  it^ 
*^H°T/s?  manded  judgment  n  regc  inconfulto;  tltiA  a^rJtbornination  of  the 
bot  feem  *  efcheator^  the  qffife  ivas  adjourned  to  W.  anoCftmx^rds  into  C.  B. 
nifprlnttJ,  and  at  the  day  the  tenant  faid  that  it  'was  fiun^mrfore  t^fame  ef^ 
(^  h  °*  tAm/^  virtute  officii  the  fame  day  that  the  qux  piura  wajWmnd,  that 
poiat  tbert;  C.  wos/ei/ed  of  the  land  in  the  ajftfe  the  day  ^  the  attainder^  where^ 
bot  it  feern*  f^n  pending  the  ajftfe^  and  before  §  the  day  ofa^eummeni  in  C.B*  the 
o  h!*?!!* 8?  ffiheator  feifed  it  into  the  hands  of  the  kin^and  ^pnfimded  judg- 
b.  &*c.  pi.  5.  ment  if  rege  inconfuho,  and  the  plaintiff  ^emumd ;  per  Brudc- 
*i6H.  7-  nel  and  Keble,  the  tenant  (hall  not  haffcdie  plea,  for  \xc  JbaU 
plVc.  the*  ^^'^  ^^  ^^^^  ^^^^  one  plea  after  the  lafl  coniinidontmbad  hejhall  have 
cafe  of  one  plea  after  the  continuance  before^  and  (hall  w/  nave  another  plea 
m"i^^i^'  ^^^  ^^'  continuance  again,  "as  that  one  of  the  plaintiffs  was  dead 
Br.  Aid 'id  ^^  Outlawed,  nor  other  plea  upilefr  there  be  in  the  fame  court  a  re^ 
Roy,  pi.  99.  €ord  to  ground  it  upon ;  quod  Keble  conceffir,  and  that  he  (hall 
fjj**  ^'5^p  not  plead  a  relcafe  made  after,  nor  (hall  he  plead  entry  after,  nor 
^  j-  '1'  any  other  matter  but  what  appears  to  the  juftices  before  them  of 
y  L  y>  J    record.     Br.  Continuance,  &c.  pi.  45.  cites  f  JfH*  7*  £. 

15.  But  in  trefpafsf  if  one  pleads  releafe^  and  the  other  pleads  ar^ 
Utrementj  and  afterwards  he  nvho  pleaded  the  releafe  pleads  another  rf- 
leafe  after  the  lafl  continuance^    he  fliall  have  it,  became  this  is  the 
firfl  plea  pleaded  after  the  lafl  continuance^  but  if  the  arbitremcnt  b^  A 
found  afterwards  againft  the  plaintiff",  he  (hall  have  advantag^ 
thereof  5  becaufe  in  trefpafs  arbitrement  is  fatisFa£lion,  and  fatif-  ^ 
faflion  of  one  will  excufe  all.     Br.  Continuance,  &c.  pi.  45.  ^ 
•  See  the  id  cites  •  4  H.  7.  8. 

note  at  16.  And  the  fame  law  of  certificnie  of  lajlardy  for  the  one 

Seyear        ^^nant,  the  other  who  pleads  a^lea  after  the  laft  continuance         ' 
feemstobe    Ihall  have  advantage  thereof,  fagcaule  it  appears  of  record  be- 
inifprinied.    fore  the   fame  juftices.     BrJHJQ^iaMpce,  &c.    pi.  45.    cites 
» 4  H.  7.  8.  ^^    jP  > 

•  17.  And  the  fame  law  of  ^jM^^erd'iUqf  tl^f  arbitrement ^  and  he 
(hall  not  have  pica  after  plea  %'ab^  1^  any  other  cafe.  Some 
held  that  the  pica  fhould  be  fuffeffa  for  the  king's  advantage, 
but  non  adjudicatur.  Br.  Continuance,  &c.  pi.  45.  cites 
*►  4  H.  7.  8. 

1 8.  It  was  agreed  arguendo,  that  a  man  fliall  not  have  but  one 
plea  after  the  lajl  continuance^  unlefs  fuch  pleas  as  ivere  not  in  ejfe  at 
the  time  of  the  firfl  plea;  for  then  it  is  not  after  the  laft  con- 
tinuance.   Br.  Contiimance,  &c.  pi.  82.  cites  9  H.  7*  8. 

19.  After  plea  in  bar  pleaded,  a  man  (hall  not  have  but  one 

plea  after  the  lafl  continuance y  if  it  be  not  a  thing  which  19  appetrent 

to  the  juflices^  or  which  is  in  advatitage  of  the  king^  &c.     Thcl. 

Dig.  204.  lib.  14.  cap.  3*  f.  12.  cites  Mich.  9  H.  7.9.  16  H.  7. 

Li»  •&  r  £.  4;  4. 

20.  Where  z  prior  brings  an  aBiorty  and  pending  the  aBion  he  is 
depofedj  the  defendant  ought  to  plead  it  immediately,  and  fo  of 
outlawry  and  releafe,  and  yet  thefc  go  in  bar,  but  if  he  docs  not 
plead  it  immediately,  he  fhall  not  have  them  after  the  laft  con* 
tinuance,  ut  {)atet  per  Vavafor  &  Curiam.  Br.  Continuaince^  &c 
io  pL  79,  cites  16  K.  7.  17* 

V  2i»  If 
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at.  If  inqtfeft  be  taken  by  default^  the  defendant  cannot  plead  a 
plea  after  the  laft  ^ntm^ance  before  Judgment ;  for  he  has  not  day 
in  court ;  but  is  put  to  his  writ  of  audita  querela,  unlefs  in 
the  cafe  of  the  tog;  quod  nota,  Br.  Jours,  pL  74.  cites 
aiH.  7.  .g3v 

22*  It  feems  that  after  inquefi  awarded  to  inquire  of  damages  in  Br.  Conti- 
aAion  of  trefpafs  or  the  like,  the  defendant  cannot  plead  any  pica  ""•'"<^^'  ^^• 
^ftcr  the  lalt  continuaiije,  becaufe  he  had  no  day  in  court.      Br.   i  h.  7.  21, 
Continuance,  &c*  pK  6i*  s.p.  ac- 

If  the  plaintiff,  after  a  writ  of  inquiry  awarded,  relealc  the  defendant,  he  cannot  plead  this  relc.ifc  at 
the  day  in  Bank,  becaaie  there  is  no  day  given  him,  and  judgment  is  already  given.  Gilb.  Hill,  of 
C,  B.  85,  36. 

.23.  Nq  mere  thnn  otie  plea  after  the  laft  continuance  can  be  re- 
ceived, to  avoid  infinity.     Jenk.  160.  in  pi.  2. 

24.  There  are  2  cafes  wherein  a  man  may  plead,  though  it  be  •  Gilb  Hift. 
^ter    the  laft  continuance,  viz.  ouilaivry^  and  the  death  of  the  ^^'  B.  85. 
plaintiff i   as  to  the  outlawry,  it  is  upon  the  prerogative,  that  the  fomc^^ive 
debt  itfelf  is  forfeited  to  the  king,  vcw^S.  by  virtue  of  the  preroga-  hdd  that  an 
tive  *  nullum  tempus  f  occurrit  regi ;  and  therefore  he  may  plead  outJawry 

it  though  a  continunnce  has  happened  after  the  outlawry ;  fo  he  pitied  after 

may  plead  tlie  death  of  the  plaintiff,  becaufe  though  a  continu-  the  iaft  con- 

5hce  has  been  entered,  yet  that  continuance  is  a  nullity,  becaufe  r'""*'J*^^' 

there  was  no  plaintiff  in  being  when  day  cculd  be  given,  fo  it  lum  te^pH*' 

may  be  pleaded  i^  the  plaintiff  died  after  the  day  at  tit/t  prim  and  occurrit 

before  the  day  in  Bank  ;  and  the  reafon  is,  that  if  there  is  no  caufe  !^*^^' '  ^'"'^ 
•  ^"1  ^  i.'r  r         \        '  ">*»  quaere 

III  court,  no  judgment  cim  be  given  for  a  perfon  that  is  not  whether  the 
rerum  natura,  and  if  it  be  given  it  is  erroneous  j  and  if  the  f»bjea  fhaH 
pLiimift''s  attorney  will  traverfc  that  plea,  he  cannot  fay  the  ^^l^'f^^ 
plaintiff  ccme:a  pej;  attorn',  bccau£&  tiiat  would  be  to  forejudge  the  cootinuance 
matter  in  iffue^  hiit  the  attorney  by  his  name,  viz.  I.£.  venit  partake  of 
pro  magiftro  fro  &  diclt.     Giib.  Hiil.  of  C.  B.  83,  84.  theprcn,- 

whether  it  /bail  not  be  prrrumrd  a^ter  jftich  tntf  rg,  tha^  it  li  frivolous  and  untrue,  and  therefore  m. 

jested. X  Uilb.  Hil^.  o\  G.  H,  36.    S.  F.    but  aovv  by  the  llatutc  8  W.  3.  c^ip.  xo.    theeic- 

ccutsrs,  &c.  xnjy  have  a  fcire  facial  on  fuch  an  interlocutory  judgment. 

t[49<5] 

25.  In  deht  upon  en  chhgaliof^  the  parties  were  at  ijfue  upon  tender 

at  the  day^  and  afterwards  tlic  defendant  pleadedy  that  after  the 
darrain  continuance,  the  m3?uy  ivas  attached  in  his  hands  in  Lond:fny 
£t  thefuit  of  L  S.  Tlic  C"iirt  doubted  if  monies  mi^ht  be  attach^ 
cd  in  London,  a  fuit  for  it  being  depending  in  this  court,  but 
(if  attachable)  they  hold  it  might  be  well  pleaded  after  tiac  laft 
continuance,  for  it  goes  in  b.ir  at  anodier  d.iy.  Cro.  E.  lox. 
pi.  7.  Trin.  30  Eliz.  B.  R.     Pell  v.  Pell. 

26.  In  debt  againjl  adminflrat^r^  after  demurrer  joined  the  ad^  Hob.  8r. 

vt'.*i'if} ration  ivas  rept'cikd.    end  granted  to  a/iother i    the  defendant  Hill,  ijjac, 
*'  ■*  *-*  Stoker  v. 

would  have  pleaded  this  matter  after  the  laft  continuance,  but  it  Gibsos. 
was  refolved  tliat  he  could  not  plead  it  after  the  demurrer,  though  S.c.  contn 
after  iffue  joined  lie  might.     Mo.  S71.  pi.  1210.     Stoncr  v.Gib-  )^*Ij^a\'!I? 

Dons.  puis  dnrrcia 

<.orrinu?ncc^ 
and  »»rttA  alfo,  that  if  defendant  or  plainr'ff  take  iHue  or  dfnur  uron  th's  pl?^,  ycr  th*  Lr-j"  m'lfi 
99ifidef  oftbifrji  dtmurir  a/p,  for  if,  upon  that  itaodinj  coufcilci  by  danuxicr^Ths  r'*;^^  tf  c  Vwi  n^t 

have 
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)iave  his  adion»  the  Conrt  cannot  gife  judgment  for  bimi  howfoever  the  latter  iflbe  or  deanmr  pifs} 
but  othenviie  if  the  Jfi^?  bad  been  an  ijfuty  for  then  nothing  had  been  confcAed  to  his  prejudice,  aod  thea 
that  had  been  utterly  rtlhtqu'i/bed  by  a%d  '^ut  or  demurrer »  ■  S.  C.  cited  per  Ciir.  Tfia.  14  Cs. 

B.  R.  becauie  afttr  ifliie  joined  no  refpondeas  oufter  can  be  aWirced  ;  and  fays  that  with  this  agtca 
1.  5*  24.  139.  when  in  debt  after  iiTue  joined,  the  defendant  at  the  nifi  prids  pleaded  payment  of  put 
after  the  lift  conttnuince  in  abatement,  and  the  jnry  being  difcharged,  and  the  plea  adjooraed  imo 
Bank,  the  plaintiff  had  judgnoent  to  recover  his  debt^  becaoie  ao  place  of  papntat  #as  pleaU. 
AUcDi  66i  in  cafe  of  Beaton  t.  Foreft* 

27.  EjcBione  firmay  after  veraul  at  the  nifi  prius  for  the  plin- 

ti(F,  the  defendnnt  at  the  day  in  Bank  pleaded  a  releafe  from  tk 

plaintiff^  betwixt  the  verdiSi  and  the  day  in  Bank^  and  fhews  it  to 

the  Court ;    and  whether  he  ihould  be  received  thereto,  was  the 

queftioti ;  and  rcfolv'ed  that  he  had  not  any  day  to  plead  it,  nor 

had  he  any  remedy  but  by  au^ta  querela^  it  the  plaintiff  fued  ex- 

ecutbn ;    wherefore  it  was  adjudged  for  the  plaintiffs    Gro.  J. 

646.  pl«  10.  Mich.  2oJac-  B.  R.     Stamp  v.  Parkei". 

A  flea  ifter       28.  Pleading  the  plea  puis  darrein  continuance,  ir  a  retitupa^ 

theiaftcon-  ^^^  the  former  plea  to  which  a  demurrer  wax,  contrary  toHob.8it 

wahati  the    12  Mod.  539.  Trin.  13  W.  3.  in  the  cafe  of  Barber  r.  Palmer. 

'former  flea ; 

ibr  now  the  pairty  relies  upon  this  laft  plea,  and  it  is  a  tacit  waiver  of  die  former  plea,  bat  not  of  1  dst 
murrer  joined,  for  that  lies  in  the  power  of  xht  Court,  and  not  of  the  paitties.    Jeak«  x66.  in  pi.  i« 

[  497  ]  (K)  Pleas  after  the  laft  Cantimiarice.  Proceedinga 
and  Pleadings,  how  to  be  in  fuch  Cafes  in  ge- 
neral. 

S.C.  dted  1.     aT  the  nifi  pritu  in  plea  rf  land^  the  tenant  pkaded  a  rdtsfi 

**y  Y^yi"  ofter  the  laft  continuance^  fed  non  allocatur ;  for  this  is  pot 

^{'  day  to  plead,  and  tlierefore  the  inqueft  was  taken.-    Bn  Inqueftf 

S.C.  cited  pL  loz.  cites  7  £.  3.  37«                               ^     ju* 

Bulft.  91*  S 

I     ■     jiai9  Hon  was  pleaded  after  thif  laft  conthiwaice»  tfnd  fet  forth  for  qufe  that  he  bad  nUtfci  tt 
.ibe  difendmit  att  anions  and  demands  $  per  Williuns  J.  thit  a  g9«d  plea^  which  the  whole  Cost 
agrctd.    Biilft*  205.  Pafch.  10  Jac.  Anon. 

2.  And  at  the  day  in  Bank,  he'^would  have  pleaded  the  reUafti 
fed  noa  allocatur,  but  feifin  of  the  iand  awarded.     Ibid. 

3.  But  f  tthe  day  of  return  of  the  venire  facias ,  the  plaintiff  nnf 
plead  aftei*  the  laft  continuance,  and  at  all  other  dayr  after  andk* 

fore  the  nifi  prius*     Ibid. 

4*  In  quare  impedit  by  R.  H.  &e  defendant  /aid  that  thephl^ 
tiff  was  made  knight  at  D.  after  the  laft  continuance^  to  lirhich  the 
plaintiff faid  that  he  was  made  knight  at  Z).  fttci  a  day  before  tin 
continuance,  abfque  hoc  that  he  was  made  knight  after  tne  laft  cos- 
tinuanee,  prift,  and  the  other  e  contra,  and  it  was  acimittcd  i 
good  ifiue  and  found  againft  the  plaintiflj  and  the  writ  abated. 
Br.  Negativa,   &c.  pi.  ^4.  cites  7  H.  6.  14. 

5.  And  it  was  agreed  there  thgt  not  the  deed  of  the  plaintiff  afttf 
the  laft  continuance  is  a  good  plea.     Ibid. 

6-  Falfe  imprifonment  by  3,    the  defendant  faid  that  one  (f  tk 

.    parties  died  after  the  laf  continuance,  judgment  of  writ,  and  tk 

plaintiff  faid  that  he  did  not  die  after  the  laft  continuance,  and  p€t 

Xj  %  Junt 
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June  Ch-  J.  It  is  a  negative //r^//j/:/.     Br.  Negative,  Sec.  pi.  30. 
cites  T4  H.  6.  9. 

7.  Soinformedon^  to  ^zy  that  fie  dona  pas  in  the  tail^    hwt  fi all 
Jay  ne  dona  pas  modo  is'  forma.  •  Void. 

8.  And  per  tot.  Cur.  where  tlie  orte  alleges  denth^  it  fulFices  for 
the  other  to  fay  prifl^  that  not^  and  this  is  perfet^  iffue,  and  after 
the  ifluc  wad  tliat  ht  did  not  die  modo  Isf  fjrnta^  quxre  therefore  ; 
for  it  fcems  that  the  iil'ue  is  good  there,  but  it  fcems  if  the  party  - 
will  fay  that  he  did  mt  die  after  the  lajl  continuance^  it  is  negative 
pregnant.     Ibid. 

9.  In  praecipe  quod  reJd:it  they  were  at  ilTue,  and   tl>e  tenant  Br.  Kegt- 
f  leaded  ^  releafe  of  the  demandant  ^   after  the  lafl  continuance;    the   '•'•»>  ^**^' 
demandant  faid  that  not  his  deed  after  the  lajl  cviii nuance^   and  no   c  ,!'^'  ^'^'* 
plea,  ioxxti^  pregnant^  by  Vvhich  he /7/W  that  he  made  it  htfore^  Ne**/ton 
Qbfque  hoc  that  he  made  it  after^  and   no  plea,  but  confoiTiun  of  ^^  J*  *"** 
the  adlion,  by  which  htfild  that  he  made  it  before  by  durcfs^   &c.    bu^  uc,eT, 
kthfque  hoc  that  he  made  it  after  the  lafl  continuance^   and  then  well.   dub»r.vit— 
Br.  Travcrfe,  per,  &c.  pL  366*  cites  21  H.  6.  9.  ^"^  ^q-^xa* 

pi.  26.  cites  S.  C.  *  S.  p.  ^t,  Kegitivj,  &c.  pi.  38.  citu  5  H.  7.  ^% 

f«  - 

IO«.  In  falfe  imprifcnment  by  tnvo^  the  defendant  alleged  the  death  of  one 
after  the  lafl  continuance^  judgment  of  the  writ ;  the  plaintiff  faid  that 
he  did  not  die  after  the  lafl  continuance.     This  is  a  ne2;ative  pregnant, 
"U'hcreupon  he  faid  that  he  did  not  die  nicdo  llf  forma ^  and  the  illuc 
was  accepted*     Br.  Continuance,  pi.  35.  cites  36  H.  6.  pi.  24, 

1 1.  In  cut   in  vita   the   tetmnt  after  the  view  pleaded  that  the    [  498  ] 
demandant  had  entered  after  the  iafl  continuance^  and  the  ot-'.er  e    '-'  •  '^•'  *t- 
contra,  and  fo  to  ijfue^  ivhich  wasftne  die  by  the  demfe  of  the  king,   ^^f'^^'^[\^. 
The  demandant  afterwards  brought  refu7nm:ns,  aud  tlu^   tenant  ^.cisp. 
pleaded  that  after  the  lafl  continuance  the  plaintiff  brcuyht  af.'.fc  aynlnjl   ^v  \^"  ''',*^» 
him  of  2  acres  in  D.  /impleaded  all  in  certain,  ai.d  h(AV   /,.v  rV-   ^^^*^^  •*^''J- 
wandant  recovered  and  entered^  and  that  the  2  aeres  ere  p'n\cl  of  tne  lhJ^  he  ftili 
/w//</ /«  </r;wj/7rf,  judgment  of  all  the  writ,  and  l)y  th.e  demand  he  pjj- -'^Jpica 
Ihall  have  but  one  plea  only  after  the  lafl  continiuno.:,  wl^rcas   '''1,V'  •*  ^ 
now  he  has  taken  two.     Moyle  J.  held  that  in  this  cnf:  he  mi^ht ;  tv)  the  p.fa 
fof  cohere  a  plea  is  fully  continued ^  he  fljall  not  p^-.ul  b.-t  one  filfe   ^"".r'^-ed 
plea  after  the  lafl  continuance ;   but  here  as  to  tlic  iirit  p'ci  plv.idcd   ,r  r.^i-'id'^'' 
after   the    laft  continuance,    the  pita  was    fir.e   dij,  and    {k)  in   v  i.c  cj  he- 
cfFe£l  determined,  and  upon  the  rc-fummon^,  he   li.-il   pl.-ad  de  ^'*^»''-'^^n* 
novo,  and  therefore  in  the  rc-fummons  he  il.all  h.ive  p!'. a  once  ^wi!^7nhiT 
after  the  laft  continuance.     Qnxre;    for  artt;;\\  ar  :s   tl.cv   wjnt  »^'>' t^  n^s 
to  another  matter,  and  fo  the  cafe  was  net  rui.d  in   tiiii  point.  *^"^'f-*'t^« 
Ur.  Continuance,  &c.  pi.  46.  cites   i  h.  4.  3.  i>:   2  L.  4.   10.       fror^i  his 

tititpli'jy  but 
inay  pleid  oUier  matter  that  is  conri(lent|wltli  it,  &c.-«->S.  C.  died  Arg.  All.  66.  Trin.  24  Car.  B.  R. 

12.  In  debt,  after  iffue  joined,  the  defendant  at  the  nifi  prius  Thr^''?''* 
pleaded  payment  of  part  Tiixxj  the  laft  coniinu'nce   in   aSatcn^v.Mt,   -4'ccw.f^ij, 
and  the  jury  being  difchargcd,  and  the  plea  adJDiirnid  iito  lianlc,   ^j.''  '\^ 
for  that  no  place  of  payment  was  pleaded,  the  nliiir  i.l'  h*:d  jii  !:;-  a.j  in  l../; 
meat  to  recover  his  debt.      Arg.  All.  66.    Triii.    24  Car.   ii.  R.  i'     v.;./^ 
cites  Long,  5  E.  4.  139.  /"''-r;, 

writ  t§  abau  if,  tb'u  man  kt  piud§d  poft  darreign  cooClnuancc,  <Zcx  r-I  rktre  it  0  pUa  in  i^ui ;  iwr  rirt 
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cm  only  waive  cU  fleas  \n  abatement  that  were  in  being  at  the  time  of  the  bar  pleaded,  but  aot  fiik- 
fequeot  matftr  \  but  though  it  be  pleaded  tn  ahatement^  yet  after  a  bar  b  pleaded  tt  it  perenptoryy  af 
wrU  on  demurrer  as  on  a  trial,  becaufc  after  bar  pleaded  be  has  anfwered  in  <biefi  and  tlieiefoie  cm. 
ntret  have  judgment  to  anfwer  over.  CUb.  Hilt,  of  C.  B.  84.  ■  ■  —So  ii m^ ^  pleaded ia  h^-^ 
hut  whether  it  be  pleaded  ih  mbatement  er  in  bar,  in  ^hc  fiift  place  It  mu ft  be  pleaded  fmtdhreve  cafi-tMr^ 
and  the  other  fU9d  affiontm  ulteriui  manutintrt  picn  dtbet^  md  not  that  the  former  inqucft  fiKwId  awC 
'  be  uken  ;  becaufe  it  is  a  fubftantive  bar  in  itldf,  and  comes  in  the  place  of  the  lbnBcr»  and  cfaocfot« 
»uft  be  pleaded  to  tke  «aiott.    Oilb.  Hift.  of  C.  B.  !«.,  85. 

1 3.  In  iiffife  he  that  pleads  the  death  tfone  tf  the pbumlffs^  pend- 
ing the  aflife  and  after  tho  laft  continuance,  ought  tofre^  thmt 
the  ajftfe  wa/  continued  from  fuch  a  day  tofuch  a  day^  and  thai  after 
this  day  he  died;  quod  nota,  per  Curiam.  Br.  Continuance,  ice. 
pi.  49.  cites  18  £.  4.  13. 
Br.  Briefy  14.  l(  tetiZTit  enters  pending  precipe  quod  reddat  and  before  ifise^ 

pU  X.  cues    ^^  entry  (hall  be  that  he  entered  pending  tlic  writ  \buiifjx  was 
after  ijfue^  it  (hail  be  that  he  entered  after  the  laft  continuance ; 
per  Jennor  prothonotary  \    note  the  diverfity.     Br.  Continuance, 
ph  2.  cites  26  H.  8.  3. 
S.C.  Cited         15.  In  trefpafsf  upon  not  guilty  pleaded,  thtjfHj  appeared  the 

*  ^"^b  f^^  ^y  ^  '  ^^^'^^  '^^  defendant  fatd  that  the  infuefi  ought 
thc^rr'poiter  ^^*  ^^  ^  taken^  for  the  plaintiff  had  releafed  to  the  defendant  aU 
In  his  ob-  aSions  after  the  Iqft  continuance^  but  becaufe  the  rrlea/e  was  after 
th^*c!!fe"f "  ^A^  efoin  day  of  o^ab.  Hill,  it  was  difallowed,  and  the  inqucft 
Campions,  taken;  contra  if  the  releafe  had  been  made  before  the  ejjhin  days 
Baker,  and  for  in  fuch  cafc  he  might  plead  it  whether  the  jury  appeared  or 
***i*  Tlw^  ^^^*  becaufe  he  had  no  day  to  plead  it  before  5  but  then  alfo  he 
ibme  prece-  lha}l  fay  a^io  non^  and  not  that  the  injue/l  fball  not  be  taken.  D. 
dents  of       56 1,  a.  pi.  10.  Hill.  20  £liz.     Anon. 

pleaaaAer       "^  * 

the  laft  continuaoccy  it  Is  pleaded  quod  quer*  aAionem  (uam  prsdlAam  ulteritts  maautencre  fe«  nUcrius 
habere  non  d^t,  and  cites  Raft.  Appeals  in  Mort.  4.  Dett.  en  Releafe,  7.  tit.  Attaint  ea  Barr,  ^. 
and  (ays  that  this  Terms  to  be  a  proper  way  of  pleading  a  collateral  thing  which  happened  after  the  ifiion 
was  pending  \  for  he  thereby  admits  that  the  adion  *  was  wcU  biought,  bat  that  tke  plaintiff,  kj  itafai 
of  this  new  matter,  ought  not  to  proceed  furtbet  in  it* 

•  t  499  ]  . 

16.  A£lion    for  words,    at   nifi   prius  the   defendani  fte^^ 

concord  after  the  lafi  continuance^  judif?  fi  al  enquejly   &c.  and  per 

Cur.  it  is  no  plea,  but  he  ought  to  have  coficluded  judgment  Ji  aifk^ 

and  fo  in  all  pleas  pleaded  fince  the  laft  continuance ;  and  qpon 

this  judgment  was  given  per  quer'  and  no  niii  prius  granted,  for 

it  was  a  confelRon  of  the  matter  in  iflue.     Cro.  £•  49.  pi.  4. 

Trin.  28  Eliz.  B.  R.     Cockain  v.  Witnam. 

8.  P.  and  1-7.  In  debt  by  one  as  adminijfrator^  the  defendant  at  the  nifi  prius 

d^M?**  P^^d  ^*^^  the  plaintiff's  letters  of  admini/tration  were  revoked  qfier 

couJd  not      ^he  laft  continuance^  judgment  ft  ad  cattionetn  proced^e  debeat  /   and 

plead  this      good  by  Walmfley  and   Gawdy,    out  Andeifon  and  Beaunond 

T^J^^  c  contra.   Quaere.  D.  361.  a.  Marg*  pi.  10.  cites  Trin.  36£li2. 

but  9th€r.  *   C.  B.  Hutton  T.  Paramour. 

Wf/r4/irrr 

e0MeJ9inid*  Mo.  S71.  pi.  riro.  Trin.  12  Jac  Stanerv.  Glbhopi."i  ■  Hob.  Sr.  ^.  lo6*  Sto> 
ner  V.  Gibfofiy  S.C  agreed  that  vpon  adjoormnents  and  continiiaoces  of  demnncra,  like  plaintiff  aigbC 
be  nonfuit  at  the  day  in  another  term  whcreunto  it  wai  adjourned,  and  by  the  fimt  teafiia  ht  OMy 
plead  a  plea  after  the  laft  continuance. 

&tC.  cited  18.  In  pleading  a  tiling  after  the  laft  continuance,  it  i$  no  good 
Arg^sMod,  pl^J^^J,g  (o  fay^  ^^^  pgf^  uitimam  coDtinuationcQk  fuch  a  diog 

12  happened^ 


tontinmntt  ant)  ^ittoniMnnci.  4g^ 

happened,  but  he  mu^  qllege  predfely  the  very  day^  viz;  (f0tA  lucH  He  that 
Q  day  to  fuch  a  day  j  per  Cur.     Tclv.  141.  Mich.  j5  Jac.  B.  R.  P|**i**P^** 
in  cfife  of  E^ycr  v.  Moyle*  aen  "or 

alter  the  laA 
continuance,  misft  plead  qertlinly,  and  this  is  to  be  obferyed  as  a  Driociple  in  bw;  per  Mounuiraa 
|:h.  J.  KL  Com.  3  J.  b.  Pafch.  4  E.  6.  '  ^  . 

19*  Such  a  plea  can  w/  be  tdl^n  at  njfi  prius^  thd  po^fer  of  the  A  plei  iftef 
juftices  of  nifi  prius  being  only  to  take  the  vcrdi£t  of  the  jury*  '?*^*^^n- 
Bulfl.  pa.   Mich.  8  Jac*     Moor  t.  Browne*  pjcadrd"J* 

^n  tbt  day  of  thft  nili  prms,  It  is  in  the  difcretion  of  the  juflices  whether  to  rtceiv*  it  or  refufc  It* 

Jeuk.  130.  irt  pi.  2 ^'®' J*  *^''  P^'  H-  Mich.  8  Jac.  B.  R.  Hiwkins  ▼.  Moor.  S.  P.  an4 

leems  W  bt  S.  C.  Yeiv.  180,  181.    Mqpr  v.  Havrkias;    S  C.  accordingly. -.-..-BroWnJ.  14^4 

S.  C.  but  fccmt  only  i  iranllatioil  of  Yelv. -.      ■  .Lancj  8i.  Brovra**  cale.  S.  C.  accordingly. 

2o»  And  if  there  be  any  niiftake  in  fuch  a  pled  pleaded  at  the  Bulft.  ^%i 
nflifes^  it  Ciinn9t  be  amende4  after  the  commlfftm  of  the  judges  is  de^  i^'  ^' 
tfrttiHi4i  Jipi^hpr  by  the  judges  themfelvcs,  not  by  the  Court  into  s,cT&  «.A 


which  the  plea  is  returned  with  the  nid  prius  record,  as  it  ought  tfccdrdinglyi 

j  therefore  where  at  the  trial  of  an  ejeftment  a  plea  ^p^ilt 

Was  put  in  before  the  jufors  Were  fwom,  that  fince  the  laft  con-  Hawkins  i/ 


.tinuancej  vxt.  fuph  a  day  term  Trin*  before  the  d^y  of  ailifes  ^°**^»  ^*^* 
(vi?,)  20  July  (the  affifes  being  the  aa  July)  the  plaintiff  had  en^  *««>«»i^/* 
tered  into  fuch  a  (!lofe  by  name^  parcel  of  the  premifes  In  the 
declaration  fpedficat*,  which  pica  waS  received,  and  the  next  term 
U  Was  moved  that  this  plea  might  be  ameh4ed  in  adding  the  villj 
where  the  clpfc  lay,  and  the  Court  would  floti  Yelvi  i8d,  i8t4 
^ich«  ^  Jac«  B.  R.     Mqor  y.  Hawkins* 

2f .  If  a  man  pleads  ah  infujident  plea  after  the  litfl  cottiirtudnc^^ 
thqre  the  plaintiff  fball  have  judgment i  as  if  the  firft  iffue  had 
been  jried  for  him ;  a^id  for  this  h^  cited  the  New  Book  of  Entries^ 
fol.  575.  Win.  90^  Trin*-ia  Jac.  C.  B.-  Pef  Hutton  J.  faid 
it  was  adjudged  in  Sir  Hen*  Brown's  cafe. 

^2«  Time  and  place  for  the  venue  muft  be  laid  in  this  sis  in  all 
,J>lea8*     GUb.  Hift.  of  C.  B*  84. 

33.  A  plea  after  the  Itft  cpntiriuaiice  ^Hay  he  ihus^  vh:  And  floW 
at  this  day,  Sec.  comes  fuch  a  one  defendant  by  J;  C;  his  coun^ 
fell  and  (ays,  this  a£lion  the  plaintifFagainft  the  defendant  ought  f  t^  1 
not  to  maintain,  for  that  after  the  quindenaof  the  Holy  Trinity 
laft  paft,  from  which  day  until  fuch  a  day  in  Mich,  term  next, 
unlets  the  juftices  of  affifes  before  come  fuch  a  day,  ka  the 
.adion  afor^aid  is  continued,  9cc»  the  plainttiFbyhis  deeddated| 
8tc,  did  releafe,  &c.  and  fliew  fhe  matter  what  it  is,  whether 
abatemeilt  iil  bat  dilatoYy,  of  peremptory,  as  the  cafe  is|^  &c.  and 
this  he  is  feady  to  aver.     Clayt.  155,  1 564 

^4.  Debt  for  rent,  the  defendant  pleads  Hil  dSet,  aiid  fd  iflii^ 
joined,  and  at  the  day  of  niG  prius  the  defendant  pleads  quod 
puis  darrem  coifttnu:ince,  the  plaintiff  releafed  to  him,  ind  doth 
not  name  any  place  where  he  teleafedj  fo  as  no  iflue  could  \ft  taken, 
and  to  this  the  p/laintitf  deiriurtcd ;  and  it  was  adjudged  a  fault 
incurable.  Ftecm.  Rep.  ix2.  pi.  ^32.  Trin.  l($73.  Oardiiicf 
ti  Bloiaoif 

Oca  35.  In 


joo  Continuance  anU  Difcontlnuancet 

Tittm.Kep.       ^j.  In  aflault  and  battery  the  defendant  pleaded  not  guilty, 

|52.pi.a67.  ^^^  ^^  jj^g  aflifcs  he  put  in  a  plea  puis  darrein  continuance,  to  which 

defendant  the  plaintiff  demurred.     Per  Cur.  clearly,  if  the  plea  had  been 

pkadeu  an  ifTuable,  It  coyld  not  have  bccw  then  tried,  neither  could  the  <fo- 

iccordwirh-  ^,„^^^^  [^  argucd  there,  but  mufi  be  certified  up  hither  by  the  judgt 

latisfaaioB,  of  ajpfe  as  part  of  the  record  of  nift  prtus*     2  Mod.  307,  ralcn* 

whereupco  qq  Car.  2.  C  B.     Abbot  v*  Rui^elcy. 

p!aJnt.ff  de.    -^  *  *»       ' 

inurredy  and  t hi  plea  Iclrg  certified  en  the  bgtk  of  the  ff^fii't  the  plaint' ff  gave  iefndanfm  rulf  toj^h  it 
demurrer,  IniC  Oefend^nt  rtfufing,  the  plaintiff  cnterrd  juii^ment,  anil  took  the  defenduit  in  executroa. 
The  Court  hetd,  'ft,  That  JeFendanc  refufing  to  join,  the  plaintiff  night  lawfully  enter  up  hisjodg« 
ment.     adlv,  That  he  that  ofiers  a  plea  puis  danein  continuance  at  the  nifi  ptius,  ought  to  prove  h 


the  ^A«  rojiii/  n.r  ^  awitndid  Lerc^  but  f-  might,  during  the  aflires,  be  amended  before  the  judge  ol 

aM  priut. 

•  Yelv.  18  f.  Mich.  %  Jac.  B.  R.  In  cafe  of  Moqre  ▼.  Hawkins,  S.  P.  held  by  all  the  jofticct  ef 
Serjeant'l-inn,  in  ?Ieet-ftrect,  acc:>rdingiy. — - — Cro.  J.  z6i.  pi.  »4.  S.  C.  &  S.  P. 

f  But  afttr  their  ccmffiffton  ditermintJy  the  jufihei  cf  ajjije  have  no  power  to  amend  tbc  pici,  Ychff 
tSi.  in  SmC^m,    ■     Cro.  J.  %6if  pt  24.  S.  C.  St  ^.  P. 


26.  In  trefpafs  agalnjlfour  defendants,  who  appeared,  and  ^ 
fever al  cotitinuances  three  of  them  pteaded  the  death  of  the  fourth  after 
the  Iqfi  continuance^  ^  petunt  judicium  de  hrevi  &  quod  breve  illud 
eaffetur.  The  plaintiff  demurred.  The  plea  was  adjudged  ill  in 
the  couclufian,  which  oug]it  to  "be  petit  judicium^  fi  Cum  ttlte- 
rius  procedere  vult,  becaufe  in  fa£t  the  writ  .was  abated  beiore  bj  the 
death  of  the  party  \  >^hei%upon  a  refpondcas  oufter  was  awarded* 
3  Lev.  lao.  Trin.  35  Car.  2.  C.  B.  Hallowes  v.  Lucy. 
.  27.  hi  debt  upon  u  bond^hc  (latate  of  ufury  nvaj  pleaded,  and  a 
demurrer  was  to  the  plea,  and  'the  paper  book  made  up  and  de^ 
rered,  and  the  demurrer  joined^  with  a  blank  left  f§r  the  day  of  th 
Curia  advi/are  vu/L     The   defendant  pleaded,  that  the   *'-'  -^ 


died  after  the  lafl  continuance^  and  thereupon  the  plaintiffs  attomef 
Jelled  up  the  blanhy  and  made  it  diem  Sabbati  profc^  poft  quinden*  Pafcbit, 
to  which  day  the  judgment  ought  to  refer^  and  if  the  fUtmt^  vox 
then  iivingy  it  would  be  good }  and  the  attorney  for  the  plaintiff 
was  examined  upon  oath,  whether  he  was  then  living  or  not  ? 
who  ^ore  that  he  faw  him  after  the  faid  Saturday  \  whereupon 
the  plea  was  rejcGed.  L.  P.  R.  328.  cites  .8  W.  3.  B#  R* 
Moojp  v«  Row, 

28.  In  deh|  on  a  bond,  defendant  pleads  m  b^r  as  to  part^  that 
ejfterthe  la/l  eot^inuance  he  hid  paid  fo  much^  which  the  plaini^  ac^ 
^epteds  to  ^^ch  xh^  plaintiff  demurs ^  iwd  it  htm^i  declaratian  vf 
Michaelmas  term,  it  was  adjudged  the  whole  was  difcon tinned  ; 
for  the  plaintiff's.way  had  been  to  demur  to  the  pleay  fb  £ur  a» 
1^501  ]  it  was  pleaded,  as  he  had  caufe  to  do,  it  being  a^r  laft  conti* 
nuance,  .and  acquittance  pleaded  or  produced,  and  take  judgment  by 
nildicit  as  to4he  refi  i  per  Cur.  iz  Mod*  626.  Hill*  I^W»3« 
Crow  V,  Mafon^        . 

29*  Debt  upon  a  bond  agatnji  two,  the  llfclaration  is,  vitsions^* 
dum  quod  alias  fcilicet  de  terinino  fcilicet  JtCcb.  An  cif;^«dSM|L«r  i^ 
die  Mercuf^  prof/  pofl  oBaV  Hilla^.  The  ^h  Decetnierj&fkiKt^ 
jreleafed  one  of  the  defendants*    At  the  day  of  flcading^cfne  of  trc 
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ilefendants  pleads  this  rekafe  with  an  aBio  Hon.  The  plaintifF  de- 
murs, and  held  W-be-  the  uluiri  foTm  of  pleadiiio;  with  an  a£iio 
non,  though  feme  of  the  pleadings  be  with  an  uUerius  non  vult 
profequi^  this  is  before  ijfue  is  joined ;  for  when  the  party  has  two 
matters  t^. plead,  he  may  take  one,  and  then  he  waiVes  the  other; 
but  aftcf  he  has  pleaded  a  plea,  and  ifl'ue  is  joined  upon  it,  thea 
he  is  proper  to  plead  an  ulterius  non  vult  profequi;  and  therefore 
in  all  pleas  puis  darrein  continuance  «a  time  muft  be  mcntipned, 
that  It  may  appear  that  the  party*  had  not  an  opportunity  to  plead 
this  matter  before.  \Vhen  a  man  hath  a  matter  that  will  bar  the 
plaintifFof  his  jftion,  hg  may  plead  this  at  the  firll  day;  fo  if  thg 
matter  will   abate  the  plaintiiV's  writ.     Parker  Ch.  J.  faid  as  to 

♦  Jcnner's  opinion,    m  26  H.  8.  3.  mentioned  in  Lutw.    1178.  •  Stt(LJ 
where  a  praecipe  is  brought,  and  the  defendant  enters,  the  tenant  ^3*.  *^*  *^ 
may  plead  that  he  entered  pending  the  writ,  (id  eft,)  that  he  m,*y  therc^  ^ 
plead  this  generally,  without  taking'any  notice  of  time,  but  wheri 

ifluc  is  joined  in  a  caufe,  the  Court  hath  nothing  to  do  but  to  try 

the*  iiTue,  and  in  the  cafe  here,  it  is  not  material  when  the  leafc 

was,  becaufe  it  is  the  fime  thing  as  if  it  had  been  before  the  adtion 

commenced.     As  to  Littleton's  opinion  in  Ed.  4.  that  was"  after 

xffue  joined,  t^K2  law  doth  allow  but  one  plea,  and  tliereforc  when 

you  have  pleaded  one,  you  cannot  come  in  aiid  plead  another,  but 

every- plea  ought  to  be  pleaded  in  the  firft  inftunce,  and  you  can 

have  but  one  plea  puis  darrein  continuance  to  avoid  delaying  the 

plaintifF,    and  f  3  Keb.  397:  was  denial,   and  when  a  plea  puis  f  See  (LJ 

darrein  continuance  is  pleaded,  he  muit  fliew  why  he  did  not  P**  *^«     ' 

plead  it  before,  and  fbew  the  time  particularly,  as  Yely.    141. 

for  when  a  man  had  pleaded  before  he  had  put  himfelf  upon  that 

defence;    but  if  a  matter  happen  puis  darrein  continuance   he 

muft  plead  it,  and  the  conftant  praftice  is  to  plead  it  ut  fupra,  with 

an  ac\io  non  ;  for  where  a  man  hath  a  bar  to  an  action,  why  ihould 

he  not  plead  it  as  fuch  ?   Pafch.  9  Ann.  'B.  R.  Price  v,  KeudricJCt 
•  » 

(L)  Pleas  after  \\xt  lad  Cantinuance.  Where  the 
Matter  pleaded  muft  be  exprefbly  mentioned  to 
have*  been  done,  or  happened,  after  rfie  lail  Coa- 
ti  nuance* 

1.    |F  a  man  pleads  the  death  of  the  defendant ^  pending  the 'writ  ^  he  Br.  Brf«t 

^   fliall  not*plead  it  after  the  la  ft  continaancc,  becaufe  the  writ  P^»  379- 
16  thereby  abated  in  fad  ;  but  contra  of  a  plea  which  proves  the  '3*3-) S-C^ 
writ  ahateable  only;  as  takinp;  of  baron  and  the  like.    Br,  Continu- 
ance, &c.  pi.  50-  cites  18  E.  3.  19. 

2.  In  trefpafs  after  ijfui^  the  dfendant  was  received  to  plead  theft 
the  plaintiff  was  outlawed  of  fehny^  without  f ay  in  Rafter  the  laft 
continuance.  Thel.  Di^.  204-  lib,  14.  cap.  3.  f.  i.  cites  Mich* 
20  E.  3.  Utlawry  10.  and  32  H.  6.  27.     * 

3.  A  feme  refteived.  (liall  not  plead  in  abatement  of  the  writ 

•  thing  happening  after  die  refccipt,  vritiioutjitfing  after  the  laft 

O  0  j  fofftinuanccw 


^  ^P9  ototttinuante  atttr  l^ircontfnaance^ 

fontifiuance,    Thcl.  Dig*  204.   lib^  14.   cap.  3,    f.  2.   cites  Trin. 
49  E.  3.  21. 

♦  4.  After  ifluc  the  tenant  ffiall  not  plead  that  the  demanJant  has 

tnteredy  &c.  \icithout  faying  after  the  iWll  continuance,  and  it  is  Aof 

fufficiqit  to  fay  that  he  entered  after  the  pleading.    The!.  Dig. 

204.  lib.  14.  cap,  3.   f.  3,  cites  Hill.    50  L,,  3.4,    and  21  H.  6. 

#  Br.  Con-  54*     But   fays,    that   after   continuance  taken,    ftich   plea    was 

linaMice»       admitted.     Trin.  \  2Y1.6.  13.  by  faying  that  he  entered  peu- 

S^tp,    rtentebrcvi. 

5.  Entry ^  pending  the  writ,  nor  acquittance  of  debt,  pending  the 
Hvritf  is  no  plea^  uniefs  it  be  faid  that,  it  ^as  after  the  laft  coptinu* 
;mce.     Br.  Continuance,  pi.  16.  cites  50  £,-3.  4. 

<}.  It  i^  f;|id,  that  the  tenant  ihall  not  plead  the  death  ofaneff 
fhe  demandants  who  is  fevered  informedon^  without  faying  after  the 
lafl  continuance.  Thel.  Dig.»  204.  lib.  14.  cap.  3.  f.  4*  cites 
Mich.  t9  R.  2,  Br.  925.  Quairc. 

7,  In pracipe  quodreddat  tlTe  tenant  C2X\noX. plead  that  the  demandant 
fs  oufJay;edin  a  perfonal  a^ion%  without  faying  that  it  was  after  the 
laft  continuance.      Thel.  Djgf    204.    lib.  14.  cap.  3.    C  5,  cites 
^ich.  14  H.  4.  15. 
•  8*  A  man  (hall  not  plead  e9ccommumcati$n  uniefs  after  the  laft 

continuance.    Thel.  Die.  204.  lib.  14.  cap.  3.  f.  6«  cites  Pafclu 
^oH.  6.  27.   and  36  H,  6.  19. 

9.  Feme  refceived  may  fay  that  the  demandant  has  entered  pending 
fhe  writf  without  faying  liter  the  laft  continuance.     But  he  who 
is  party  to  the  tifrit  Cfmnot^  i^ftor  any  continuance^  plead  the  death  of 
0nc  of  the  demandjints,  or  of  the  tenants,  or  entry  of  the  demand- 
ant, or  |hat  the  demandant  h^s  taken  baron,  ivithout  faying  efter 
the  lafl  continuance*     Thel.  Dig.  205.  lib.  14,  cap-  3<  f-  7*  cites 
"Trin.  21  H.  6.  54.  and  32  H.  6.  12. 
9r«|K»efcdt,       I  ID.  f^racipe  quod  reddat  againjl  baron  and  feme  ^  wlio  make  i2>> 
^j6i.  ptei  ^tt/f  at  the  nifi  prius^  and  the  feme  prayed  to  he  received  at  the  day  of 
Fitih.  Ref-    thf  petit  cape  returned,  and  faid  that  the  demandant  had  entered  into 
feipc,^€o«  ibf  land  in  demand  pending  the  writ,  and  did  not  fay  afier  the  laft 
f"ff  4?  (?r    continuance  \and  well]  s  contrary  if  fhe  and  her  baron  had  pleaded  this 
plea  without  refceipt ;  nor  no  other  who  remains  party  to  the  writ 
without  rofceipt  mall  plead  it,  but  fhall  Aiy  after  tlie  laft  continu- 
ance \  but  Unat^t  kf  refceipt  may.     The  reafou  is,  for  that  he  is 
fenant  de  nov^  and  a  new  tenant,  and  the  dem^tndarft  Jball  count  de 
.    novo,  and-  all  ancient  pleas  artd  matters  are  waived  except  the 
priginal|   anA^therefore   he  {hall  plead  it  at  large,   and   is  not 
pound  by  any  continiuy:es  before.    Br.  Continuance,  &c«  pL  29* 
cites  2rH.6.  48. 

1 1.  A  man  (hall  not  fay  that  the  plaints  fit  made  a^ifb^  pending 
|ihc  writ.  Off  that  the  feme  took  bt^ron  pending  the  tvrit  after  a  continue 
fwce,  uniefs  h^ pleads  it  afier  the  laft  continuance:  per  opinioneiti 
puria?,  quod  notaj  but  contra  of  deaths  or  to  fay  that  tbefemi 
nvas  covert  the  day  of  the  writ  purchafeJ^^ott  the  diverfity  j  for 
^b  difproves  the  writ  in  fa£l,  whereas  the*  other  does  not 
^I'pi'ove  it  but  oply  in  law.    Br.  Conf^uance^  &c.  pL  57.  citet 

!?•  A 
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.  12.  A  man  ought  to  plead  that  the  hifiop  ts  trtinjlatedzo  another 
tifhoprick  after  the  lajl  continuancey  if  it  be  not  pleaded  at  the  firft 
appearance.  But  in  writ  by  afemiy  the  defendant Jball  fay  thatfhe 
nvas  covert  (f  baron  the  day  of  the  ivrit  purchafed.  Thel.  Dig.  205. 
lib.  14.  cap.  3.  f.  S.  cites  32  H.  6.  12. 

13.  In  donver  the  tenant  pleaded  that  he  himjelf  diffeifed  A.  who  ^**^'  ^'** 
re-€ntered  the  loth  day  of  Oifobery   gcc.     Neale  laid  that  the  tenant  cites  s.  c^ 
ihoald  fay  ^hat  he  entered  after  the  lafl:  continuance ;  but  JLittle-  aaJfAystbat 
ton  faid  that  a  man  ftall  hot  plead  after  the  laff  continuance  unlefs  are*c*<c»a 
nvhere  a  pled  was  pleaded  before^  whereas  here  is  ncJthing  but  an  ^^^  bT**** 
imparlance;  but  Brooke  fays,  tamcn  quare  inde,  for  it  fecms  the  pleaded, 
imparlance  is  a  perfeft  continuance  j  but  he  that  comes  at  the  ^l|^"*!j 
firft  day  and  pleads  entry  pending  •  the  writ,  this  cannot  be  plead-  \j^^  ^n  im. 
ed  after  the  laft  continuance.     Br.  Continuance,  &c.  pi-  3 1«  cites  parlance  be. 
15 -E.  4.4.  •  *^TL!*^ 

is  no  continuance  of  a  former  plea  pleaded,  and  by  the  Hbertas  loquendi  the  defendant  has  time  gtvca 
him  to  plead  what  makei  moft  for  hit  advantage. But  iftbt  writ  he  ottly  ahattahttf  as  if  the  plain- 
tiff be  made  a  knight t  or  the  plaintift'  being  ftmtfo/ef  takes  a  bu/handf  it  muft  be  pleaded  after  the  laft 
continuance  ;  for  otherwife  be  depends  on  his  firfl  plea,  and  waives  the  benefit  of  his  new  matter  j  but 
it  cannot  be  pleaded  between  the  day  at  nifi  prius  and  the  day  in  Bank^  becaufe  there  has  been  trial  in 

the  fame  caufe  before.     Giib.  Hift.  of  C.  B.  84. But  if  the  leflbr  uf  the  plaintiaf  diet,  diit 

cannot  be  puis  darrein  continuance,  becaufe  the  right  is  fuppofed  in  the  lefice.    Ibid. 

14.  In  trefpafs  the  defendant  pleaded  not  guilty^  andfo  to  ijfuey  and  Traverfe, 
day  given  till  another  terniy  and  mefne  between  thefe^  the  plaintiff  ^\^\ 
releafed  to  the  defendant ^  Sec.  and  at  the  day  other  continuance  was  S.  P« 
taken,  at  which  day  the  defendant  faid  that  the  plaintiff  by  the.  deed 
bearing  date  before  the  lafl  continuafke,'  and  prinio  deliberaf  to  him 

after  the  la/l  continuance  releafed  to  him,  &c.  and  the  plaintiff  faid 
that  the  delivery  was  when  it  bore  date,  abfque  hoc  that  it  was  de» 
livered  after  the  laft  continuance  i  and  per  tot.  Cur.  the  plaintiff 
ihall  be  barred  by  confefCon'  of  the  releafe  after  the  a£lion 
brought,  and  after  the  trefpafs  done;  but  per  Cur.  the  plain-^ 
4iff  might* have  faid  that  he  did  not  deliver  the  deed  after  the  laft 
continuance  without  faying  more.  Br.  Negativa,  pL  43.  cites  16 
£•  4.  5. 

15.  In  debt  the  defendant  cannot  fay  that  the  plaintiff*  jias  r/- 
c^ved parcel  of  the  debt  pending  the  writ^  without  faying  after  the 
laft  continuance.  Thel.  Dig.  205.  lib.  14.  cap,  3.  f.  11.  cites 
"trin.   5  H.  5.  fol.  ultimo. 

16.  In  adion  on  the  cafe  by  2  adminffirators  for  money  lent,  the  ^  ^*  **^ 
defendant  pleaded  the  releafe  of  one  generally  after  irnfarlofice  by  ailio  ^  Lutw. 
norty   and  did  not  plead  it  after  the  laft  ^ntinuancc  as  he  might,   1177.-^— 
it  being  made  fince  the  a£tion  brought,  «d  therefore  the  plaintiff  See  (It) 
demurred;  the  Court  held  that  the  plea  (hould  have  been  after 

the  liift  continuance,  an^thc  not  pleading  fo  lofes  all  the  benefit 

of  the  releafe,  and  judgment  for  the  plaintiff.     3  Keb.  397.  pi.  99.  • 

Mich.  26  Car.  2.  B.  R.     Alderfon  and  Dowly  v.  Miller. 

17.  In  replevin  ag^nfi  4,  the  defendants  confeft  the  takings  but  Thereport- 
plead  in  bar  that  the  plaintiff  6  Feb.  l  Will,  had  releafed  2  of  them,  ^J;^^^"^^  ^ 
without  faying  before  the  writ  brought  or  pending  the  writj  or  after  the  that  it  feeiAt 
/aft  continuance  i  the  plaintiff  replied,  that  hi  bad  declared  againft  (^  "^^y  he 

O  o  4  tl^em  *^*"***'^  ^ 
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the  better  fifm  in  Mich,  term^  l  WilL  rwfdo  ^  firma  proi^cf  ^  and  thai  ttkf 
Jhf book."*^  im/>^irW  /;//  HilL  term  fllovjing,  and  fo  Jet  forth  continuances  iiU 
tbriv  cited  Pafch.  and  Trin,  terms ^  and  dtm:iDdtd  Judgment  if  thf  defendants 
[from  the  Jhai/  be  admitted  to  plead  this  releafe  after  an  imparlance  \  and  upon 
broksl  that  <lcmurrer  it  was  infifted  for  the  plaintiff^  that  by  the  imparlance 
tfaw,  thing  the  defendants  had  affirmed  the  a£lion ;  and  that  if  they  would 
^W^"  have  any  benefit  of  the  releafe  they  fhould  have  pleaded,  that  it 
wW/ wl<-  ^^^  made  after  the  laft  continuance,  which  they  could  not  do  bc- 
fcre  jfut  caufe  it  was  (nade  before ;  all  which  was  admitted  to  be  tru?,  if 
jo'ne,:,'u.bUb  j^  j^^^j  ^c^n  afecr  iffue  joined,  for  there  is  no  occaGon  of  cpntinu- 
ZuJe7in  anccs  before.  The  Court,  viz.  Powell  and  Rookby,  on  this  firft 
bir  of  the  argument  were  of  opinion  that  the  plea  was  good,  and  gave  judg- 
•iiti  n,  or  ment  for  the  plaintiff,  nifi,  &c.  But  the  cafe  was  argued  again 
ItbttrhJwit  th*  h^t  term,  and  in  Mich,  term,  and  ordered  to  be  argued 
isahared,  again,  but  no  judgment' is  on  the  roll.  2  Lutw.  11 74.  Trin. 
"V  "^u    J  2  W.  &  M.  in  B.  R.     Rainbow  v.  Worrall. 

sberehy,  it  in.{y  bt  ffUaJrd  retfvlt!tJ}jKJ'.ng  a  cont'tnusn  -e  after  the  thing  bapptntd^  omJ  n§rd  not  he  plta^ed 
tha-'  It  ^lii  after  the  laji  continuance,  Sec,  But  theo  it  ieen3:»  by  (he  opinion  ot"  *  Jennor  protbocpcary 
of  C.  n.  th<tt  in  fucb  cafes  the  plejding  ou<;ht  to  be,  thjir  fuch  a  thing  happened  pending  tne  wiit »  for 
in  the  26th  H.  S.  3*  he  l'4>s  tliat  in  praecipe  qaod  reddat,  if  the  dcinanaaa!  enters  before  they  aie  at 
liTue,  and  the  tenant  pleid&  thi»  entry  in  abatemenr,  he  ought  to  fay  that 'the  demandant  eotered  |<cadiD{ 
the  writ  j  but  if  they  are  a:  iiTuc,  and  then  the  f  demandant  enter  ,  the  tenant  0uU  lay  that  he  entered 
afcd^  the'bft  continuance,  and  not  pending  the  writj  but  fays  that  the  leparter  makes  a  quaere  of  it, 
and  fays  that  the  zi  H.  6.  is  otherwife ,  bu.  Serjeant  Lucwich  fays,  that  upon  fe^ch  tkroagh^ut the 
year  of  21  H.  6.  no  fuch  thing  is  to  be  found  there,  but  rather  the  contrary  ;  tor  in  21  H.  6.  4S,  4.9, 
te  50.  the  feme  trnant  by  refceipt  pleaded  the  entry  of  the  demandant  pending  the  writ,  and  nothing 
more)  and  the  plea  upon  debate  was  allowed  to  be  go'-d  ;  and  fays  that  Brooke,  in  his  abridgment  of  the 
fame  book,  tit.  Brief,  pi.  z.  approves  the  diverfity  ti.ere  t^ken  by  Jennor,  withamta  diverfitatem* 
But  fays,  that  in  thc^principal  (^ale  hcle  of  Rjinbjw  v.  WOrrall,  it  is  not  faid  that  cbc  relcaie  was  niadfl 
cither  before  the  writ  purcbafcd,  or  pending  the  writ,  m  after  the  lafl:  continuance. 
*  See  (K)  pi.  29. 

t  [  504  J 

5  Mod.  II.  18.  Dek  upon  a  judgment  was  brought  in  Trinity  term^  the  <fc- 
M^"'*  S  C  fi^^"^^  imparled  to  Michaelmas  term^  and  then  pleaded  in  bar,  that 
crdered  to  ^^^  plaintiff  die  Luna  prox*  pojl  fejlum  San5li  Martini  was  outlawed ; 
go  over  to  and  upon  demurrer  to  this  plea  it  was  objeSed,  that  all  matters 
term"*  be-  ^^^^^  happen  after  the  aftion  brought,  and  which  go  in  dlfchargc 
caufe'  it  be-  thereof,  ought  to  be  pleaded  puis  darrein  continuance  ;  but  ad- 
ing  a  juft  judged,  this  is  like  a  judgment  confefled  by  an  executor  after  an 
pUin^Wmay  *^^^"  brought  which  is  never  pleaded,  puis  darrein  ccntinuancc, 
•  in  the  mean  and  in  thefc  cafes  the  time  of  the  outlawry  and  judgment  appear  in 
timerevcrfc  fhemfelvef.  I  Salk.  I78,  pi.  3.  Mich.  6  W.  ^  M.  in  B.  R* 
u;;r;„a    Moor  v.  Green.  .  ;  *         ' 

'  then  may  plead  after  the  laft  continuance. 

For  more  of  Contii^nce  and  Difcontinuance,    in  general, 

fee  afiiornment,  amen&ment,  appeal  (N),  a>efault| 

^rroU)   (CAoin,  fdrDt^CtiOH)  aud  other  proper  title$« 
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(A)     What  is,  and  the  Effed  thereof. 

ft  A  Contraft  jj-  an  agreement  entered  into  by  feveral  perfons, 
'^  inducing  an  obligation  by  its  own  nature,  and  the  obliga- 
tions arifing  from  contradVs  are  divided  and  diftinguijhed  according 
as  they  are  perfefted,  either  by  the  fole  confcnt  of  the  contrafters, 
or  by  the  intervention  or  tradition  of  things,  or  laftly  by  word  or 
writing,  and  are  either  ex  re^  from  a  thing  done ;  ex  verbis^  from 
words  ;  ex  literisy  from  writing ;  ex  confenfuy  from  confent.  But 
as  all  obligations  cannot  be  bound  up  under  general  and  regular 
names  of  contrafts,  the  law  allows  fome  obligations  to  pafs  under 
|he  name  of  qunjt  contra&us^  becaufe  they  have  fome  refemblancc,  • 

and  arc  of  the  nature  of  contrafts. 

2.  \i  A,  fells  a  horfe  to  B»for  joL  and  has  no  horfty  yet  A.  {hall 
have  an  aflion  of  debt  for  it;  but  if  A.  has  a  horfe,  fi.  may  take  it, 
and  fo  it  may  be  a  perfeft  contraft,  and  yet  there  is  not  quid  pro 
qu(u     Br.  D^ntrafts,  pi.  17.  cites  ^7  H.  6.  8. 

•3.  Leafe  fir  years  rtnderiug  rent  is  a  contra£^.     Br,  Contra£i|  Br.  joinder^ 
pL  43.  Pj-  90.  <:ii» 

t      ^•^  It  as  admit. 

ted*    7  H*  7*  4« 

4.  An  agreement  concerning  perfonal  tUngs  is  a  mutual  affent  of  l^d.  n.  t>. 
die* parties,  and  ought  tobe  perfeBy  full  and  compleat  j  for  when  it  ^'*'  ^"^* 
concerns  perfonal  things  it  is  the  mutual  confent  of  the  parties,  and 

ought  to  be  executed  with  a  recompencCy  or  clfe  to  be  fo'  certain  as  to    [  505  ]J 
give  an  af^ion  or  other  remedy  for  a  recompcnce,  otherwife  it  is  a 
naked  communication  without  effect.     PL  C.  5.  a.   Hill.  4  £•  ($• 
in  cafe  of  Reniger  v.  FogajTa. 

5.  Recital  oi  *  whereas  he  was  poj^jfed  of  certain  land^  fie  aiTigned  *  S.P.  de« 
the  fame,  &c.  amounts  to  an  agreement.     Le.  122.  pi.  164.  Trin.  !^!?\  -^ 
go  Eliz.  B.  R.  oevern  v.  Clark.  &c.  Pafch. 

28  Car.  %* 
Cane.    HoUis  ▼.  Carr,  So  txctptton  in  a  ImU  amountt  to  an  agreemat.    Xte*  117.  pi.  15s* 

7rio.  39  Elis.  B.  I^.  Arg.  in  cafe  uf  Cage  v.  F^nm. 

6.  If  one  have  wares  purpofing  to  fell  them,  and  another  defir- 

ing  to  buy  them  faith  unto  him,  do  not  fell  them  away^  but  tarry  till        * 
fuch  a  day  and  I  will  pay  you  then  for  them  ;  this  is  a  good  promife 
and  confidcration,  'for  by  this  he  is  hindered  in  the  interim  from 
the  fale  of  them.     Per  Doderidge  J.    3  Bulft.  70.  Trio.  13  Jac. 

^,  R,  in  cafe  of  Copper  v.  Dickea(ba% 

13  7.  K 


505  Contraa  artf  agwement* 

7.  If  I  fay  the  price  of  a  cohv  is  4  /.  and  you  fay  you  wilf  give  me  4  /. 
and  do  not  pay  mc  prefently,  you  may  not  have  her  afterwards 
except  I  will,  for  it  is  uo  conlrafl ;  but  if  you  go  prefently  to 
telling  your  money,  if  I  fell  her  to  another  you  mall  have  your 
action  of  the  cafe  againil  me.     Noy's  Max,  87* 

8.  A  forced  agreement  of  the  party  ir  accounted  to  be  no  agrees 
ment^  and  theretore  the  Court  wilt  not  compel  him  that  did  thus 
agree  to  perform  his  agreement  (22  Car.  i.  B.  R.) ;  for  the  law 
abhors  all  force  and  violence.     L.  P.  R.  48. 

9.  Agreement  of  parties  catuud  prevent  a  court  of  equity  of  its 
jurifdiclion ;  as  in  cafe  of  a  mortgage,  it  cannot  be  agreed  that  this 

Court  (hall  not   give  relief.     Arg.  Chan.  Cafes,   J41*    Mich, 
ax  Car.  2.  in  the  cafe  of  Fry  v.  Porter. 

10.  Delivery  in  confideration  of  being  paid  the  vatuCy  is  a  fale. 
I  Salk.  25.  pi.  XI.  Trin.  2  Annae,  B.  R.  in  the  cafe  of*  Herbert 
V.  Borftow. 

X  I.  If  t'wo  men  fubf nit  to  the  award. of  a  tliird  perfon,  they  two 
do  alfo  thereby  promife  cxprefly  to  abide  by  their  determination,, 
for  agreeing  to  refer  is  a  promife  in  itfelfl  6  Mod.  35.  per  Holt 
Cb.  J.  Mich.  2  Annse,  B.  R.  in  cafe  of  Squire  v.  GrevelL 

SiC  tit. 

Daf,Danib,     (B)     Good  OX  Hot  in  rcfpcdl  of  the  Contra£lor. 

• 

See  tit.  En-  I.  np  H  E  contrafi  of  an  infant  is  void.    Br.  Contrail,  pi.  34* 
^*'  -*    cites  39  E.  3. 

Bttt  in  what       2.  &  the  contra£l  of  zfeme  covert  is  void.  Br.  Contraft.  pi.  34. 
X^      cites  ,9  H.  6.  9. 

iMdl  bt  liable    See  tit.  Baron  and  Feme  (E.  a)  (E.  a.  4)— —And  fee  tit.  Feme  fole  Merchant. 

3.  Agreement  made  wth  an  infant  is.  not  binding,  becMxfe  ex 
parte,  and  remedies  not  mutusd.  MS.  Tab.  Jan.  19.  17x0*. 
Conway  v.  Shrimpton. 
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the  Manner  of  it. 

t.   n  AROL  or  promife  to  pay  10  /.  without  quid  pro  quo^  does  not 
^  make  a  contrad  }  for  it  is  only  niidum  pa£luhi  unde  non 
oritur  a£lio.    Br.  Contra£):,  pi.  34.  cites  9  H.  5.  14. 

2.  Note,  that  a  contrad;  may  commence  hy  cwuHtion.    Br.  Con* 
trad,  pi.  7.  cites  33  H.  6.  43.  , 

13.  Jls  if  there  is  a  bargain  between  twoy  that  if  om JhalhdiUver 
twenty  cloths  to  another^  that  then  hefbdll  pay  to  hkn  ao  /•    ibid. 
Winch.  85.       4*  In  trefpafs,  the  defendant  faid,  that  a  bargain  was  had  be« 
Trin.  tween  them  at  D.  that  the  defendant  fhould  go  /#  5.  and  fee  the  com 

Aii^'dt^'  2^  the  plaintiffs  and  if  he  liked  it  upon  the  view,  and  would  give  id 
S.  C.  the  plaintiff  40  pence  for  every  acre,  that  hefhwld  have  it^  by  which 

be  went  and  viewed  the  land^  and  was  pleafed  with  it,  and  tools 

it* 


Contraft  anu  agreement.  ^06 

it,  which  Is  the  fame  trefpafs  *,  and  per  Littleton,  Choice,  and 
Brian,  juilices,  it  is  no  plea,  becaufe  he  did  not  Jbew  that  he  had 
paid ;  but  contra  if  a  day  of  payment  had  been  agreed;  for  if  a  man 
cheapens  wares  at  a  price  certain,  and  the  vendor  agrees  to  the 
price,  this  is  no  bargain,  nor  fliall  he  take  the  wares  if  he  does 
not  firft  pay,  or  has  a  day  of  payment  given  ;  and  as  to  the  notice 
to  be  given  to  the  vendor  here,  Brooke  fays  it  feems  to  him,  that 
when  he  took  the  corn  it  is  notice  in  itfelf  that  he  was  pleafed 
with  the  corn.     Br.  Contra£i,  pi.  25.  cites  17  £.  4.  i. 

5.  If  a  mznje//s  ftufF  for  40 1,  and  delivers  the  {tuff,  and  no 
WQney  is  paidy  nor  day  appointed,  yet  it  is  a  good  contraf^,  and  the 
other  (hall  have  zQiion  of  debt,  and  warranty  of  the  ftuff  is  good* 
Br.  Contra£b,  pi.  36.  cites  9  H.  7.  21. 

6.  If  a  man  buys  a  horje  of  J.  N,  for  his  ox,  there  each  mav  taki 
iz.  the  one  the  ox,  and  the  other  the  horfe ', 


the  thing,  viz.  the  one  the  ox,  and  the  other  the  horfe  \  per  1  j 
fey.     Br.  Contra£t,  pi.  18.  cites  21  H.  7.  6. 

7.  It  was  agreed,  that  a  bargain y^r  10  L  to  bepaidfuch  a  dofg 
is  good.     Br.  Contra£i,  pi.  15.  cites  14  H.  8.  19. 

8.  And  that  a  man  may  feU  his  (luiF  for  10  1.  upon  condign  that 
hefhall  re-'have  it  when  he  comes  to  PauPs  s  and  by  the  performancCf 
&c.  the  bargain  {hall  be  void.     Ibid. 

9.  And,  per  Brudenel  Ch.  J.  if  a  man  fells  his  horfe  for  10  /• 
and  accepts  i  d.  in  earneft^  it  is  a  good  contraft,  and  the  vendee 
(hall  have  the  horfe,  and  the  other  fliall  have  an  z6i\on  for  his 
money.     Ibid. 

.10.  A.  fells  a  horfe  to  B.  on  condition  to  pay  40/.  for  him  at 
Chriftmas,  and  delivers  him  to  B.  Afterwards,  before  Chriftmas, 
A.  refells  to  C  At  Chriftmas  B.  pays  not  the  40  s.  fo  that  A« 
re-feijis  the  horfe.  C.  never  (hall  have  him  ;  for  at  the  time  of  the 
fecond  contraB,  A.  had  no  intereft,  nor  property,  nor  pofleflion  of 
him,  nor  any  thing  but  condition,  which  cannot  enable  A.  to 
contraQ  for  the  property  and  the  poifelfion,  Sind  fo  the  fecond 
contraA  is  merely  void;  Arg.  PI.  C.  432.  b.  Pafch.  I5.£liz«  in 
cafe  of  Smith  v.  Stapleton. 

11.  In  contra&s  every  thing  requifte  ought  to  concur,  as  the  con- 
fideration  of  the  one  fide,  and  the  promife  or  fale  of  the  other 
fide  ;  per  Periam  J.     Godb.  31.  in  pi.  40.  27  Eliz.  C.  B. 

1 2.  The  defendant  fold  a  commiffioner^s  place  in  the  kin^s  troops 

for  400  /.  to  the  plaintiffs  who  after  he  had  enjoyed  the  place  3 

years  was  turned  out,  and  another  put  in  his  room,  and,  as  the 

Dill  fuppofed,  by  the  defendant's  means  or  procurement,  without 

any  fault  of  the  plaintiff,  which  was  not  proved ;  it  was  in/ified 

on  by  the  defendant's  counfel,  that  this  is  not  a  caufe  proper  for  the  [  ^07  ^ 
Court  to  relieve ;  a  contract  of  this  nature  being  a  bargain  for  a 
place  or  office  of  public  truft  and  concern,  viz.  to  take  muftersy 
and  though  being  concerned  in  military  afEairs  is  out  of  the  fta« 
tute,  yet  the  king  may  be  abufed,  and  falfc  mufters  allowed. 
Lord  Chancellor  faid,  he  wifhed  a  law  were  that  fuch  bargains 
might  not  be,  they  occafiouin^  deceit  to  the  king,  &c.  but  feeing 
|he  king  hath  not  difallowed  them,  the  plaintiff  fliall  not  lofe  his 
ff^PDcy^  and  therefore  what  tic  drflmdanf  bath  received  be fiall  repay. 

2Cban. 
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a  Chan.  Cafes,  82,  83,    HiJI,   33  &  34  Car.  2.    Conj'crs  v.  Hi* 
mond. 

13.  A  fum  vaflly  cxcecdii^g  the  allowance  pfrJI^f.  21  Jirc\  r. 
cap.  17.  12  O/r.  2.  cap.  ^3.  cf  5  3.  p.T  cciu.  brok-i^e  was  pro* 
mifed  />)»  a  iJ.rrd  pctfony  v  lio  V';is  vr  !l^/  t^  pay  it,  and  ULuIitT  ihc 
borrower  was  to  p-.w  ox  ilie  lender  to  receive  tlic  inr.ncy,  and  thii 
was  held  not  within  the  ll;itutcs  r.furel.ud.  Caith,  251,  Mich* 
4W.  &  M.  in  B.R.     Barrlett  v.  Vinor. 

14.  If  a  ferivjner  contrn<fls  for  more  than  5  s.  for  procuring  thtf 
loan  of  I  go  L  -fuch  contracl  if  vc'ul ;  per  Holt  Ch.  J.  Garth.  2j2* 
Mich.  4  W.  8:  M.  in  15.  R. .  in  cafe  of  B.n  tiett  v*  Vinor. 

15.  Every  com r«'. ft  made  for  or  concerning  any  thirty  prakihtcdy 
and  made  unlawful  hy  oiiy  JlatutCy  is  vo'idy  though  the  (litute  itfelf 
does  not  mention  that  it  (hall  be  void,  but  oiiiy  inllicls  a  penalty 
hn  the  offender ;  bccaufe  a  penalty  implies  a  prohibition,  though 
there  are  no  prohibitory  word:>  in  the  flatute ;  as  in  the  cafe  of 

Jimonyy  and  of  contract  for  more  than  5  /.  for  loan  of  1 00  /.   per 
Hok  Ch.  J.     Garth.  252.    Mich.  4  W.  &  M.    in  B.  R.    in  cafe 
of  Bartlctt  V,  Vinor. 

16.  It  was  moved  in  arreft  of  judgment  in  an  aftion  brought 
upon  this  promife,  \iz.  if  joti  ivil I  procure  15000/.  to  be  paid  ini9 
the  Exchequer  upon  the  aid  of  12  6,  in  the  pound,  in  any  name^  or  in 
the  name  of  fuch  perfon  as  I  fJj all  direct,  I  will  give  you  600  1.  and 
infifted  that  this  was  brokage,  and  a  prcmife  agiunil  law;  but 
the  Court  declared,  that  nothing  appears  in  the  declaration 
sgainfl  law ;  for  the  borrower  does  not  pay  brokage,  n"or  the 
lender  receive  it,  but  the  confi deration  is  wholly  between  perfons 
not  iiiterefted  in  the  money.  Skin.  322,  Mich.  '1  W.  &  M.  in 
p.  R.    Bartlett  v.  Vinor. 

17.  The  law  knows  of  no  contract  biit  what  are  good  or  had  at 
ihc  tifJte  of  the  contract  tnade,  and  not  to  be  one  or  other  according 
t(i  2t  fuhfequent  ccntingerjcy  \  per  Cur.  10  Mod.  67*  Mich.  10  Ann^ 
B.  R.    in  cafe  of  Earle  v.  Peale.    - 

tfpon  a  re-  i-B.  D.  ordered  C.  n  broke  r,  to  fell  5000  K  S.  S.^oci  upon  the  i  %tb 
foVJ  Ld  c'  rf ^^^^^^^  1 7 19-20.  Upon  the  I  gtk  (being  Saturday)  in  the  morn- 
King,  the'  ing)  C.  told  D.  that  he  had  fold  tlie  faid  5000  I.  (lock  to  T.  at  iool. 
Court  was  of  per  ccnt.  D.  went  to  T,  and  afked  him  if  he  had  bought  the  faid 
hwifa'^^^  5000  I.  (lock  of  G.  who  told  him  he  had  not  bought  thepck,  and 
fjauduient  thcrcupon  D.  wcnt  to  G.  and  informed  him  what  T.  faid,  and 
tranuaion,  then  G.  faid  it  was  a  niiilake,  and  he  had  fold  1000 1,  part  thereof 
'thcfilTir  ^^  ^'  and  the  4000 1.  refidue  to'B.  to  be  transferred  the  Wed- 
fuch  there  ncfday  following,  and  fliCMed  D.  his  book,  wherein  he  had  made 
were,  he  an  entry  thereof.     The  ftock  rifme  very  much  every  day  from 

■fKmilH  have  .  c>  J  J  J         ^ 

taken  ^^^^  ^^^^  1 8th  March,  and  C.  having  prevaricated  ivith  D^  and  given 

carneit ;  for  him  a  nvrong  name  cf  the  purchnfor  of  the  ^ook,  began  to  fufpcR  that 

it  lius  been  C  }^fid  not  fold  the  flock  upon  the  faid.  I  %th  of  March,  but  meant  t(y 

heie  thit  ^^^^  ^^'^  advantage  of  the  rife  to  his  civn  beneft,'  and  refufedto  transfer 

fuch  a  bai-  the  ftock  upon  the  Wednefday  as  required  by  C.  and  thereupon  C, 

gain  IS  with-  prefTed  him  extremely  to  transfer  the  (lock,  affirming,  if  it  were 

of  ffauvis,  "ot  done  his  credit  would  be  blown  up  in  Exchange-alley,  and 

»iid  bfing  he  fhould  be  ruined,  and  begged  to  have  the  matter  refexxcd^  and 
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4  , 

lo  liave  a  meeting  together,  and  bring  each  of  them  a  friend  In  'Without  ear- 

«ordcr  to  fettle  the  matters,  between  them ;  and  at  that  mcetinjr  it  ^^}'  '^  '^"^^ 

nvas  agreed  that  JJ.  ^Jhould  transfer  the  5000  /.  Jiock  tofuch  perjons  as  turn ;  that 

C  Jhould  appoint i  upon  payment  of  10006/.  being  at   the  rate  of  the  decree 

500 1.    per  cent,  but  then  C,  fhotild  depofit  4000 /...in  Exchequer  becnto'ac^ 

orders,  in  the  hands  of  J.  S.  and  IV.  R,  as  a  pledge  and  fccurhy  for  cunt  for 

jy,  in  cafe  the  arbitrators  then  chofen  fhould  tnnle  an  award  for  D,  '^*  <>coo(» 

that  C.  did  not  fell  the  flock  upon  the  faid  i  %th  of  Mdrchyto  anfwer  the  ^^^  ^^'  fjf* 

^rife  of  flock  to  Z)»  between  that  day  and  the  day  on  nvhich  the  flock  was  buc  as  tbtf 

4^Hveredj  being  the  Friday  following  ;  and  upou  this  agreement  iD.  P^*/nt»fl^ac- 

did  transfer  the  flock  for  loooo  /.  and  C  made  the  dipofiU     After  2er*tbrde-' 

this  one  of  the  arbitrators  died  before  any  award  made,  and  then  C.  cree,  an^  ii 

'brought  a  bill  to  have  back  his  dcpofity  and  D.  brought  a  crofs-Mll  io  "  '^^-*"»»'<* 

have  the  depoftt  delivered  over  to  him^  upon  a  figgeflion  that  C.  had  f-,on  of  th** 

kept  the  flock  for  hiuifclf^  and  not  fold  it  at  2oq  L  per  cent,  as  pre^  defndant, 

jteiided.  •  •       t^n^lT^ 

■  It  appeared  upon  the  pleading  and  proofs  in  the  caufe,  that  C.  more  thaa 
*4id  not  fell  the  1000  I.  flock  to- A.  nor  the  4000  1.  (lock  to  B.  though*  affirm  the 
entered  in  his  books,  but  the  whole  coool.  flock,  or  the  created  fT^V^f* 

^1-  r    t.       1- 1  •  !_•     r  ir  "       '  °  '    ^cdl  Cafes  m 

part  thereot,  he  did  retain  to  himlclt.  Chancery  in 

Per  Macclesfield  C.  a  broker^  or  a  perfon  n(Sling  as  a  broker,  L^-  King'* 
(as  C.  was,  and  not  fo  within  the  llatute  which  prohibits  brokers  r '^'  ^*' 
from  buying  flock  for  thcmfeh'cs,)  cannot  retain  the  flock  to  kimfelf^ 
nvhuh  his  principal  has  ordcnd  him  to  felly  for  that  is  to  mnke  the 
fame.perfqn  both  buyer  and  feller.  The  broker  is  intitled  by  hi3 
principal  to  fell  tlxe  Itock  to  the  bcft  a4^antagc,  and  if  the  broker 
lliould  be  allowed  to  be  buyer,  in  fuch  a  cafe  cun  it  be  fuppofed 
that  he  will  have  as"  great  a  regard  to  the  inlcrcfl  of  his  principal, 
as  to  his  own  particular  Intercll  and  gain?  This  would  be  a  great 
Inlet  to  fraud,  and  a  ftrong  temptation  to  a  breach  of  truft,  and 
ought  not  to  be  allowed  ;  and  altliough  in  tlie  prefent  cafe  D. 
did  agree  to  the  pretended  fale  of  the  50C0I.  flock,  at  200 1.  per 
cent,  upon  the  information  of  C.  that  the  flock  was  fold  at  that 
price,  yet  that  fuhfequent  confnty  founded  upon  a  luifreprifeniation^ 
Jball  not  bind  in  favour  of  the  broker  who  had  deceived  him,  and  when 
in  reality  there  was  no  fale  at  aH,  but  the  broker  kept  the  flock 
for  himfelf,  upon  a  profpeft  of  the  rife  of  ftock  ;  and  though  the 
broker  might  be  bound  to  take  tlie  flock  at  the  price  he  informed 
the  principal  the  flock  was  fold  at,  yet  it  does  not  follow  that  the 
principal  fliall  be  bound  by  his  confent,  which  vns  founded  upon 
» fraud  and  deceit  in  the  broker,  A  broker  cannot  retain  the  flock 
ii'hich  his  principal  orders  him  to  fell,  unlefs  he  exprefsly  ac- 
quaints his  principal  therewith,  and  he  gives  his  confent  thereto^ 
.for  then  it  is  not  a  fule  from  the  broker  to  himfelf,  but  he  buys  it 
of  his  principal  himfdf,, which  he  may  as  well  do  as  of  any  other 
man.  J3ecieed  the  dcpofit  to  be  delivered  to  D.  with  cofls.  MSir 
Rep.  Mich.  II  Geo.  CruU  v.  Dodfon,  &  e  contra. 

N.  B.  This  decree  was  re-heard,  July  8,  1725,  before  King  C* 
poll  term*  Triu«  1 1  Geo.  and  the  decree  alTirmed*. 
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(D)    Agreement  neceilary  to  the  veiling  of  Things* 

In  what  Cafes. 

Ik  '1T7HERE  ftn  e/late  is  ^*t/rff  to  one  tf  a  la^tfu! aS^  it  ihall  bf 
^^    adjudged  in  the  party  before  agreement  until  it  be  diC* 
agreed  to*    Arg.  a  Leon.  pi.  97.  Trin*  28  Eiiz.  B.  R« 
1 5^  ]        ^*  AB^^""^^^  ^"^  declares  that  the  defendant  die  Mali,  anno 
Litt.  Kcp.    Dom.  1625,  in  confideration  that  the  plaintiff  nvoutd  permit  the  it-' 
ttii^aiu^/'^^^^  /d  re-enter  into  a  mejfuage  and  croft  in  which  the  defendant 
|m.  nad  dwelt  before,  promifedto  pay  to  him  30  /.  yearly  during  the  time 

that  he  enjoyed  it ^  and  that  he  permifit  ipfum  reintrare,  and  he  enjoyed 
it  a  year  and  half,  which  ended  at  Mich.  1626,  and  becaufe  he 
would  not  p^y  45  s.  he,  &c.  Upon  non  aflumpfit  it  was  found 
for  the  plaintiff.  It  was  moved  in  arreft  of  judgment,  that  the 
sffumpfit  being  to  pay  30  s.  annuatim,  before  the  year  be  deter-* 
mined,  nothing  is  due,  and  the  plaintiff  cannot  divide  the  rent, 
and  cited  5  R.  2.  Annuity,  21.  Debitum  judex  non  feperat^ 
Then  when  it  does  not  appear  that  the  aflion  lies  for  the  15  s« 
for  the  half  year,  and  the  jury  afleffed  damages  intirely,  it  i» 
void,  as  10  Rep.  130.  Osborne's  case;  and  it  appears,  d^t  by 
{lis  computation  of  time,  it  is  not  a  year  and  a  half  from  the 
time  of  the  affumpfit  made.  Richardlon  faid,  that  it  is  not  fe^^ 
cundum  ratam,  for  then  he  might  divide  the  rent,  and  no  day  is 
limited  for  the  payment  of  it ;  for  if  a  leafe  be  made  for  twa 
years,  or  at  will,  paying  annually  at  Michaelmas  30  s.  and  the 
leafe  is  determined  after  half  of  the  year,  although  it  be  by  the 
leffee  himfelf,  he  cannot  pay  any  rent  i  but  Yelverton  faud»  that 
that  is  not  a  rent,  but  a  collateral  fum,  ^nd  4cbt  does  not 
lie  for  it ;  and  in  the  declaration  it  is  faid,  quod  perniifit  ipfom 
reinfrare,  and  does  not  fay  at  what  time,  which  was  naught  by 
all,  but  Hutton ;  and  it  ought  to  be  alfo,  that  he  did  de  fa£lo 
re«cnter.  And  per  Hutton,  if  it  had  been  faid,  fq  Ions  as  yoa 
Ihall  occupy  the  land,  you  (halt  pay  annually,  &c.  ^at  ne'^may 
demand  half  of  the  year^  but  t^e  whole  Court  againft  him,  and 
judgment  was  ftayed.  Hetl.  53.  Mich.  3  Car.  C.  9.  Wen^ 
worth  V.  Abraham. 

3.  Upon  an  affignment  of  a  judpaenty  the  judgment  immedK 
ately  vefts  in  the  aflignee  be^re  his  acceptance  of  it ;  Argi.- 
cites  Butler  v.  Baker.  And.  348.  Poph.  87.  3  Rep«  25. 
to  Mod.  iSpi  ij^o.  Mich.  12  Ana.  B«R«  in  cafe  of  Tomer  r/ 
Goodwin. 

4*  A.  fent  goods  out  of  the  country  to  S.  and  J9;  appreh^nfive  thai 
he  fbouldfoon  he  a  iankrupt^  delivers  a  quantity  of  goods,  moftly  tb€ 
fame,  to  C.  for  the  ufe  of  A.  but  before  A/s  acceptailiipe  fi«  be^ 
came  bankrupt.  Refolved  by  the  judges  of  B.  R^  on  a  rdektflca 
to  them  by  Parker  Ch«  J.  before  whom  the  cafe  was  trie^ly  diaf 
the  property  of  die  goods  were  fo  veiled  in  A.  by  die  delivery  of 
the  goods  to  C.  for  the  ufe  of  A.  fhat  they  were  not  fubjefi  t# 
the  difpofal  of  the  conumffioners  of  bankruptcy.:  io-M<MU  43% 
Mkb.  5  Oeo^  x«  B.  R^    Atkins  v;  Beirwickr 


(E)     Conftruftipn  and  Extent  thereof. 

!•  jrrHERE  there  is  a  hrgain  between  E-  and  A.  for  lol.  Solf  d« 

^*^  tiat  E.  Jbatl  infirua  A.  infuch  a  fdence,  and  the  money  is  ^^ 
ftot  paidf  and  A.  dies  vnfhin  three  ,weeh,  E.  ihall  not  have  an  tually  piid, 
aftion  for  the  10  !•  for  the  caufe  is  ccafed.     Br.  Contraa,  pj.  la.  •Aionwouia 

u  -       '    *  '  not  lie  torn- 

Cites  22  E.3.    II.  force  E.  to 

repay  the  moncv.    Ibid— —Br*  Dette,  pi.  84.  cites  S«  C« 

7.  He  who  fells  trees  is  not  bound  to  fuffer  the  other  to  take 
them  if  he  does  not  pay  the  money.     Br.  Cpntraft,  pU  26.  cites 

1 8  £.  4.  5. 

3.  If  l/ell  my  horfe  to  you /or  20  /.  you  (hall  not  have  the  horfc 
if  you  do  not  pay  the  money  prefently  ,•  for,  though  I'  am  content  that 
you  fhall  have  liim  for  20 1,  yet  if  it  is  not  paid  prefently,  b^it 
another  comes  and  gives  me  20  L  for  h'ttnt  and  J  accept  it,  there  the 
fccond  fliall  have  it,  and  not  the  fir^  who  did  not  pay  me  j  per  [  519  J 
Carell  Serjeant,  which  Fitzh.  J.  and  Brudnel  Ch.  J.  agreed.  Br* 
Contra£i,  pi.  15.  cites  14  H.  8.    19. 

4.  Bt4t  if  a  future  day  of  payment  be  agreed,  then  it  is  a  good 
bargain,  and  the  vendee  has  pofleffion  immediately,  .ind  tl^e  Ven- 
dor (hall  have  a£tion  ac  the  day ;  per  Fitzh.    Ibid. 

5.  Btit  if  you  are  in  the  market  and  offer  me  a  piece  of  cloth 
for  20  s.  and  I  agree,  and  as  I  am  telling  the  monev  another  comes 
and  gives  you  20  s,  for  it,  and  you  agree,  yet  I  (hall  have  the  clotfit 
for  there  is  no  default  in  me  %  per  Brooke  J.  which  Pollard  J. 
agreed.    Ibid. 

<J.  But  if  I  depart,  and  before  my  return  %ou  fell  the  cloth 
to  another,  there  I  (hall  not  have  the  cJoth,  becaufe  J  did  npt 
pay  prefently,  npr  no  day  of  payment  was  given  between  us;  per 
Brooke  J.  which  Pollard  J.  agreed  j  but  etherwife  it  feeips,  if 
vendor  had  agreed  tojlay  till  the  vendee  had  fetched  the  money  firom 
his  houfe,     ibid. 

7.  But  if  the  vendof  and  vendee  are  agreed  for  20  8.  and  th^ 
vendor  deVivers  the  cloth  to  the  vendee,  and  he  accepts  it,  there  ^hift 
is  a  perfedl  bargain,  and  fo  fee  a  diverfity  between  a  perfcQ  bar* 
gain  and  a  communication;    per  Brooke  J.     Br.  Contrail,  pi.  15* 

'  cites  14  H.  8.  19. 

8.  But  f ale  of  ^mS  for  fo  much  as  J.  N.  fhall  arbitrate  is  % 

food  contraA  if  he  arbitrates  what,  &c.  and  if  he  will  not  ^1^" 
itrate  any  fum,  then  the  bargain  is  void ;  per  Pollard,  to  which 
Brudnel  Ch.  J.  agreed,  and  by  him  if  J.  N»  was  prefent  and 
'  nvould  not  fay  the*  bargain  is  void,  but  if  he  be  abfent  the  bar« 
gain  is  good  till  J.  N.  refufes  to  fay  nvhat  fball  be  paid,  and  the 
party  (hall  have  reafonable  time  to  move  }.  N.  what  he  (hall  fay,  &c* 
naving  regard  to  the  diftance  of  the  place  where  he  dwells.  Ibid. 

9.  And  a  man  may  fellhis  (luflFfor  10 L  upon  condition  that  be 
Jball  have  it  again  when  he  comes  to  PauFs,  and  by  the  perform* 

ance,  &c.  the  bargain  fhall  be  void  i  per  PoUard.    Ibid. 

10.  And 


^lo  <!tontraft  anti  ^oimmtiit 

to.  ^ftJ  if  a  man  felis  his  horfe  for  lo/.  anj  accepts  \i.tfi 
eamefi^  it  is  a  good  contrad^,  and  the  vendee  (hall  have  the  horfe^ 
and  the  other  fliall  have  an  a£lIon  for  his  money ;  per  Bmdnel 
Ch.J.    Ibid. 

11.  In  every  agreement  made  between  pa'rties  the  initnf  is  the 
chle»  thing  to  be  confidered,  and  //",  hy  the  a£l  of  God,  or  by 
any  other  means  hot  arifingf^om  the  party  h'tmfelfy  the  agreiment  can* 

'  not  be  performed  according  to  the  wordsf  yet  the  party  fhall  per- 
form it  as  near  the  intent  as  may  be;  PL  C.  290.  b.  Arg« 
Trin.  7  Eliz.  in  cafe  of  Chapman  v.  Dalton^ 

1 2.  A  contract  may  be  void  in  part  and  good  in  part.  Arg* 
Pi.  C.  433.  a.  Fafch.   15  Eliz.  in  cafe  of  Smith  v.  Stapleton. 

13.  If  a  man  retains  a  fervant  generally ^  without  expreffing  any 
time,  the  lawjhall  conjlrue  it  to  be  for  a  year^  becaufe  fuch  ic-' 
tainer  is  according  to  law.     Co.  Litt.  42.  b. 

14.  .In  all  contra£ls  he  that  fpeaketh  ohfcurely  or  ambiguoufly  is 
faid  to  fpeak  at  his  own  peril,  and  luch  fpceches  are  to  be  taken 

Jlrongly  againfi  himfelf  Noy's  Maxima,  91. 
And  fee  Sid.  15,  B*  2LgTCtd  to  give  A.  2  s.  per  fame  for  all  the  bari  of  tie 
•70-  Pl««fc*  ^QcJ  which  A.pould  cutj  and  B.  promifed  to  have  articles  ready  fucb 
c'  C.  that  if  fl  day  containing  the  agreement  ^  and  a  bond  for  pcrformahce  ,•  but  no 
it  bad  been  fum  was  mentioned^  nor  to  nvhcm  $  and  therefore  it  was  argued, 
«f*Ta7^^  that  the  agreement  was  void;  but,  per  Cur.  B.  the  defendant 
•flue  it  had  ought  to  have  given  a  bond,  and  the  fum  may  be  reduced  to 
fc^^y**        certainty  according  to*  the  value  of  the  bark,  and  ihould  not  have 

pleaded  non  aflumpfit.     See  Keb.  776.  pi.  15.  Mich.  j6Car.  i* 

B.R.     Paltry  V.  Plees. 

16.  All  agreements  mw^hc  QOtAtyi^fSLfecundamftshjeSam  ma* 
ieriam^  if  the  matter  will  bear  it,  and  in  moft  cafes  are  governed 
by  the  intention  of  the  parties  and  not  to  work  a  wrong ;  and  there- 
fore if  tenant  in  tail  makes  a  leafe  for  life,  it  (hall  be  taken  for 
his  own  life ;  and  yet  if  before  the  ftatute  of  entails  he  made 

t  511  3  fuch  a  leafe,  he  being  then  tenant  in  fee  fimple,  it  had  been  ad 
eftate  during  the  life  of  the  leffee ;  but.  when  the  ftatute  had 
made  it  unlawful  for  him  to  bind  his  heir,  then  the  law  conftrues 
it  to  be  for  his  own  life,  becaufe  otherwife  it  would  work  a 
wrong.  Arg.  2  Mod.  80,  81.  Fafch.  22  Car.  a*  C.  B.  in  cafe 
of  Richards  v.  Sly,  cites  Co.  Litt.  42.  £a.  b.] 

1 7.  Every  agreement  muft  have  fome  reafonahle  conftni^oDy 
which  may  be  conftftent  with  the  intent  of  the  parties.  2  Vent* 
278.  Hill.  2  &  3  W.  &  M.  in  C.-B.     Target  v.  Floyd. 

18.  If  a  man  fells  2  horfet  for  20  /.  one  is  his  own  and  the  eihef 
afirangef^%  horfe,  if  the  one  be  defeated  he  Ihall  have  an  adion 
for  all  the  20 1.  becaufe  it  is  an  entire  contraft.    Per  Doderidge  J. 

?Bulft.  232.  cites  Br. Cafes,  9.  pi.  52. — Where  a  man's  contra£t 
as  fubje£ted  him  only  to  one  a^ion,  it  cannot  be  dvuided  fo  as 
'  to  fubjeft   him   to   two. ,  i  Salk.  65.    pi.  a.  Mich.   10  W.  3. 
B.  R.     Hawkins  v.  Cardee. 

19.  The  conftruftion  of  marriage  articles^  where  thete  appears 
'  to  be  an  intent  that  lands  fhall  be  fettled  upon  the  iffue  of  &at  mar* 

riage^  is  to  make  the  father  teaant  for  life,  remainder  to  the  firft 

aad 
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.ftnd  every  otherfonof  A*  in  tail  male.  MS.  Tab.  March  S,  iy26. 
Martin  y.  Martin. 

ao.  A.  before  marriage  fittled  200 h  a  year  on  M.  his  nvifey  in 
iar  of  dower  and  thi^dsy  and  wbaifhe  might  claim  by  the  cujiom^  but 
not  to  extend  to  boufebold  goods*  At  the  time  of  the  fettlement  the 
bu/band  was  under  a  contraS  with  the  commiffioners  of  the  navy 

Jo  take  care  of  wounded  fallorSy  where  he  had  great  quantities  of  goods 

for  that  purpofe.     Ld..C.  King  diJcreed  for  a  fliare  of  thofe  goods ; 
but  on  appoal  to  the  Lords  this  decree  was  reverfcd.     Sel.  Cafes 

.in.Chan,  in  Ldk  King's  Time^   52.   Mich."  11  Geo.     Gierke  v. 
Jackfon.  '         . 

a  I.  Marriage  articles  recite,  that  Jands  covenanted  to  be  fet- 
tled were  500 1.  per  ann.  but  there  A^as  no  exprefs  covenant  that 

•  they  were  U>,  yet  decreed  that  the  deficiencies Jhoufd  be  made  up  out 
of  other  lands.     MS.  Tab.  Mkrch  14th,  1728.     Gleg  v.  Gleg. 

22.  Contra£^s  are  to  be  judged  according  to  the  law  oftheplaee   - 
where  fuch  contrails  are  made,     MS.  Tab.  May  23  dj    X728* 
York-Buildings  Company  v.  Meers* 

(F)    Performance.    What  is ;  and  by  whom,  when, 

and  how  it  muft  be. 

T.  tF  a  manyj/fr  a  leafe  of  landy  and  certain  cloths  fir  10/.  the 
-*-  contraS  is  intire,,  and  it  cannot  b.c  fevered.     Br.  Contra£i, 
pi.  35.  cites  7  H.  7/4. 

2.  And  if  the  one  of  them  was  by  defeafthle  title,  yet  the  vendpr  Forcon^aft 
fliall  have  the  intire  fum,  though  the  one  part  was  dcvefted  from  ««nf«*^J^- 
the  vendee.    Ibid.  ^\^  j^^ 

3.  The  law  is,  that  no  contraft  ihall  be  apportioned j  per  Cu-  M  H  8. 
riam.   Owen,  10.  cites  Bendl.   14H.  7.       .       • 

4.  Agreements  nflay  be  faid  performed  when  the  intent  is  pef-  Andfi  t^cy 
formed,  though  it  be  not  according  to  the  words.     PI.  C.  20 1,  a.  b.  ™»y*>«  f*:^ 
in  cafe  of  Chapman  v.  Dalton.  jc^„,^  ^ 

•  tvhert  the 

pexformMce  it  aceetding  to  the  tinrJi,  but  net  Mnrding  to  the  'mtettt,    291 .  b.    Ibid. 

5.  If  a  man  comes  to  a  fhop  to  buy,  he  ought  in/fantly  to  pay ;  And  if  rhe 
other  wife  it  is  no  contraft  eicecuted.    Per  Williams  1    Yclv.  12  c.  P"" ," 

Pafch.    6  Jac.  and  then  . 

^  '  the  buyer 

takes  the  goodi  away  without  pavoientor  delWery  of  the  owner,  tnfiffs  <n  trover  lies,  notw  thUjudlng 

lt>p  bargain.     Mod.  137.  per  Hyde  J.  cites  Zi  H.  7.  6. On  contrails  Tor  chattels,  if  »:  hmr  it 

iimited  for  payment  of  the  money,  it  muft  be  paid  prrfcntly.     Ma.  472,    Obiter.— —A djua^ed 
p.  30.  pi.  203. 6  Mod.  161.  Pafch.  3  Ann.  per  Holt  Ch.  J.  S.  P. 

6.  A.  promifes  B.  that  If  he  will  grant  him  a  leafe' fir  21  years 
at  10  L  per  mtn*  th^it  he  will  give  him  an  hsrfe.  B.  j^rants  a  Icufe 
fur  21  years,,  but  to  iniixlc  himfelf  to  die  horfc  it  mull  be  at  the 
^^ery  rent  of  1  o  1.  and  fq  a  leafe-  of  Co  years  wdttld  not  intitle,  though 
21  arc  contained  in  60.  3  Bulft.  35.  Pafch.  13  Jac.  Lea  v. 
Adams. 

VojL.  V.  '        ?  P  '  7.  A. 
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7.  A*  bidb  B.  do  an  errand  at  ITark  and  he  .will  give  him  40-St 
Afterwards  A./ays^  do  tSis  errand  for  me  at  y^ur  houfe^  and  tins 

fiaBfi^jice  s  yet  if  fi.  goes  not  to  i  ork,  and  does  his  errand  ac 
cording  to  that  eontraS  on  which  the  pxomife  was  grounded,  he 
ihall  never  have  the  40  s*  becaufe  he  has  not  purfued  the  body 
of  the  contrad.  Per  Colce  Cb.  J.  3  Bulft.  36.  Faibh*  13  Jac. 
Lea  V.  Adams. 

8.  If  one  contra£b8  to  pay  another  for  any  thing  tantum  quan^ 
turn  meruit^  as  for  a  quarterns  ^n/,  if  he  will  go* away  2  or  3 
dap  after,  he. ihall  pay  for  the  refidue.-  Per  Coke  Cfa.  J. 
3  Bulft.  188.  Trin.  14  Jac.  in  the  cafe  of  Cotton  v.  Wcfcott. 

9*  A.  pvomifes'  B.  20 1,  ^j  dehvery  ff  20  quarters  of  com  by 

him*,   B.  delivers  10  quarters,  B.ihall  not  have  a£bion  on  the 

.  cafe  for  the  promife  before  he  has  delivered  alL    Per  Crew  Ch.  J. 

3  Bulft..  325.  HilL  I  Car.  B.  R.  jn  cafe  of  Hungerford  v.  Havi- 

land. 

10.  .The  plaintiff,  had  ^grr/i  with  two  of  tie  defendants  topafx 
their  Jlreets  in  Putne\^  and  they  on  the  M>a§^of4be^ri/h  agrudJo 
pay  him  for  thetn^  which  agreement  was  put  into  writings  and  re-' 
mains  in  the  hands  of  the  defendant  W.  The  work  was  done  ac- 
cording to  t^c.  agreement,  and  it  came  to  3i$o  K  The4>laintiff 
preferred  his  bill  in  equity  a^ainft  them  with  whom  he  had 
agreed,  and  againft  others  of  the  pafifti  who  had  agreed  with  the 
updertakers  for  the  parifli  to  pay  their  (hares j  and. per  Curiam 
the  plaiptiffiTiuft  have  relief  againft  the  undertakers,  cfpccially  in 
this  cafe,  becaiife  the  writtcri  agreement^  which  is  his  evidence, 
is  in  thchands  of  ond  of  the  defendants,  and  the  undertakers 
tnuft  take  their  remedy  againft  the  reft  of  the  parilh.  Hardr.  205. 
pl.*5l    Mich.'  13  Car..  2.    in    Scacc'     Meriel  v.  Wymonfold 

&ar. 

11.  The  manner  of  perTorfning  a.conp:^£l  is  to  be  guided  by 
tdage  and  cu/iom^  as  if  a  tgylox  i$  to  make  a  fuit,  the  cloth  muft  be 
found  for  himj  but  a  flioemaker  is  to  find  leather  to  make  a  pair 
of  (hoes;  per  Curiam.  'Lev.  53.  Hill.  14  &  15  Car.  2.  B.  R. 
in  the  cafe  of  Oles  v.  Thomhill.    '  . 

X2«  Agreement  on  marriage  by  iirfidlfx  to. r fettle   1900 1,  per 
ann.  jointure,  and  i  coo  /.  perann^  on  the  iffue  of  the  marriage^  the 
land|i.fettled  on  the  ihue  did  not  hold  out  to.be  1500!.  per  ann. 
and  great  p^  of  that  too  in  reverfion.    Thahufband  devifes  his 
land  unfettled  for  payment  of  his  debts,  the  difpute  was  between 
the  creditors  and  truftees  of  the  infant  fon  and  widow.    Per  Cur. 
there  is  no  covenant  that  the  eftatc  (hall  contiiiue  of  the  value  in 
the  articles,  nor  that  it  fhould  be  of  that  valtie  in  prefent  poffejjiwf 
and'  therefore  the  f<ajlement  ought  to  ftand^  the  articles  being  fuf- 
ficiently  performecf.      2  Vern.  R.  272.   pi.  257.   Trin.  1692. 
Whitchurch  v.  Lady  Ann  Sainton. 
jSj^vii2*       13.  A.  covenants  to  transf/rfoch  on  fuchaday  to  B.  his  cxe- 
Briggi.  ^'   cutors,  or  aili^Kcs,  B.  covenants  that  he  or  they  (hall  accept  in 
$.  ?•  the  ufual  manner  u{)on  the  faid  day,  and  eodem  tempore folvent  the 

money  ;.xt<fendant  pleads  bo  transfer,  fo'he  could  not  accept;  it 
was  argued  that  according  to  the  cafe  of  Carter  v.  Taylor  ad- 
judged 
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judged  the  laft  term,  defencfent  ought  to  have  tendered  his  money 
and  demanded  a  transfer  and  judgment  pro  quer*.  Show.  3oo« 
Pafch.  4  W.  5c  M.     Smith  v.  CMdworth. 

14.  A.  bought  of  the  defendant  all  his  corn  growing  in  fuch  a 
clofe  for  20 1.  before  the  reaping  5  the  defendant  in  confideration 
A.  had  paid  io  1.  in  hand,  and  promifed  to  pay  fo  much  more  rc-» 
fiduc,  &c.  promifed  to  deliver  the  corn.  Rcfolved  in  this  cafe 
there  needs  no  averment  that  he  was  ready,  &c.  For  there  is  a 
promife  ag^ArJl  a prom'tfe  which  gives  mutual  remedy^  but  if  it  had 
been  (old  proind^  the  money  muft  have  been  firft  paid.  Cumbl  256, 
Pafch.  6  W.  &  M.  in  B.  R.     Mansfield  v.  Stephen. 

15.  Every  man's  bargain  ought  to  be  performed  as  he  intended 
it;  when  he  relies  on  his  remedy  it  is  but  juft  he  fliould  be  left  to 
it  according  to  his  agreement,  but  on  the  contrary  there  is  no  rea- 
fon  a  man  fhould  be  forced  to  truft  where  he  never  meant  it. 
I  Salk.  171,  172.  Pafch.  13  W.  3.  Thorp  v.  Thorp, 

16.  If  I  fell  you  my  kprfefar  10/.  if  you  will  have  the  horfe  I  Tl»«  fa- 
muli have  the  money,  or  if  yon  will  have  money  I  muft  have  the  aiu/ed'tm 
horfe.     Per  Holt  Cb.  J*  i  Salk.  113.  pL  1.  Trin.   2  Ami.  at  nifi  the  money 
prius*  •  P*'<*»  *"<* 

the  owner 
may  fell  him  to  another.    Per  North  Ch.  J.  1  Mod.  143.  in  cafe  of  Mires  t.  Solebay. 

16.  By  marriage  articles  iX  was  agreed  that  6000/.  in  the  hands  of  C»^^«  "7« 
the  trujiees  Jhotdd  he  laid  out  in  the  pur  chafe  of  lands  to  he  fettled  on  the  ^*  ^' 
hujhand  for  lifey  remainder  to  the  nvifefor  life  for  her  jointure,  re- 
mainder to  tkefirfi  and  every  other  fon  of  that  marriage  in  tail  male 
fucceflively,  chargeable  ivith  2000 1,  for  younger  children,  remainder 
to  the  hujhand  in  fee  ;  the  father  by  the  fame  articles  covenants  after 
his  deceafe  to  fettle  other  lands  upon  the  hujhahd  and  the  heirs  males  (f 
his  body,  remainder  to  the  heirs  of  the  father.  One  point  was,  the 
father  of  the  huiband  having  made  a  fettlement  of  the  lands 
agreed  to  be  fettled  by  the  marnage  articles,  on  the  hufband  and 
the'hcirs  males  of  his  body,  with  remaiilder  to  himfelf  in  fee,  if 
this  is  a  good  performance  of  the  agreement,  and  if  the  limita* 
lion  ought  not  to  have  been  on  the  hufband  for  life,  with  re« 
maind^r  to  his  firft,  and  every  other  fon  in  tail  male  fucceflively 
in  ftrid  fettlement.  Ld.  C.  King  was  of  opinion,  that  the  fettle* 
men.t  made  by  the  father,  on  the  huft)and  and  the  heirs  mal^  of 
his  body,  was  a  good  execution  of  the  agreement ;  by  the  articles 
thefe  lands  were  not  intended  to  be  fettled  as  a  provifion  for  the 
children  of  that  marriage,  they  were  taken  care  of  by  the  other 
part  of  the  articles,  by  the  truft  money,  but  for  the  fupport  and 
provifion  of  the  huft>and  \  and  it  is  not  like  the  common  cafe  of 
articles  for  a  fetlement  on  the  marriage  where  no  other  provifion 
or  care  is  taken  for  them,  and  the  different  manner  of  penning 
the  articles  in  relation  to  the  truft  money,  and  as  to  thcfe  landsy 
the  one  to  be  in  ftrift  fettlement  to  the  firft,  and  every  other 
fon  of  that  marriage,  the  other  limitation  to  the  hufband,  and  the 
heirs  males  of  bis  body  generally  and  not  tied  up  to  .the  ifTue  of 
that  marriage,  (hews  plamly  the  parties  underftood  and  had  in 
contemplation  the  difference  between  a  ftri£l  fettlement  upon  the 

P  p  a  liTu* 
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Iflfue '  of   that    maVriage   and    a  gAieral  fcttlement  upon  the 
huftand  and  the  heirs  males  of  his  body,  and  his  lordfhip  confirm- 
•     ed  the  fettlemcnt.    MS.  Rep.  Trin.  3  Geo.  2.  Cane.  Chambers 
V.  Chambers. 

1 7.  Bill  was  brought  againft  defendants,  being  3  of  the  truft- » 
ees  of  the  Sun^fire  Office,  to  make  good  a  lofs  by  fire,  &c.  The 
cafe  was,  that  plaintiff  had  a  policy  upon 'which  he  ufually  paid 
as.  per  quarter,  and  by  die  propofals  was  to  pay  on  the  quarter  day^ 
or  nvithin  15  days  after  /  and  the  nuthod  ofcoile&ing  the  money '«w 
hy  the  agents  of  the  effict  cailing  at  the  perfons  hotifes^  nvhicb  they  fime- 
C  S  '  4  ]  ilfnes  did  within  the  l^  daySj  mndfometimes  a  few  days  after.  Plain- 
tiff's policy  expired  at  Michaelmas  17279  and  the  15  days  were 
out,  the  14th  Od.  the  agent  of  the  office  did  not  call  for  the  itA. 
,and  on  the  5th  of  Novem.  foUow}ng,  plaintiff's  houfe  was  burnt. 
A.  B.  the  agent  of  the  office  examined  for  plaintiff,  fwore  that 
if  the  fire  had  not  happened  he  fhould  have  called  on  plaintiff 
for  his  quarterage  the  6th  or  7th  of  the  fame  Nov.  For  plain- 
tiff it  was  infifted  that  this  non-payment  by  the  plaintifi^was  not 
by  any  default  of  his,  but  happened  by  the  courle  and  method  of 
defendant's  colle£iing,  and  the  negligence  and  omiffion  of  their 
fervant  or  agent,  &c.  and  therefore  ought  not  to  be  turned  to 
pbintiff's  prejudice,  &c.  It  was  infifted  for  defendant,  that 
tliere  was  one  fubfifting  contra£l  between  the  office  and  plaintiff 
at  the  tinte  the  lofs  happened,  for  by  the  payment  only  the  con- 
trail is  renewed.  And  as  to  the  obje£lion  that  this  is  but  reliev- 
ing in  point  of  time  or  a  day,  it  was  anfwered  that,  here  no 
contraA  arifes  till  the  payment ;  for  the  infurance  is  but  from 
quarter  to  quarter,  and  every  payment  is  a  new  contract,  &c. 
Ld.  Chan.'  faid  that  in  law  this  policy  is  an  agreement  to  infure 
quarterly  as  long  as  the  parties  plenfe.  This  infurance  was  on 
books,  and  the  party  to  pay  quarterly  5  the  continuance^  or  not,  dlr- 
pends  on  the  aft  of  the  party  infured,  (viz.)  on  his  paying  2  /.  per 
quarter,  and  upon  his  paying  at  the  quarter,  or  within  15  ^ajs 
after,  tlie  infurers  covenant*  to  pay,^&c.  the  lofs.  And  in  a  de- 
claration at  law  the  payment  within  the  1 5  days  muft  be  .averred. 
As  to  equity,  if  the  office  had  difpcnfed  with  the  time  and  taktn 
the  premium  after,  this  court  would  have  held  them  to  it,  becaufe 
it  was  their  own  ad.  But  here  it  was  neither  paid  nor  tendered ; 
the  office  appointed  a  colledor  for  the  benefit  and  cafe  of  the 
perfons  paying,  &c.  and  to  prevent  any  mifunderftanding  there  i$ 
a  memorandum  on  the  very  receipts,  that*  the  payment  after  the 
15  days  was  not  to  difpenfe  with  die  time,  and  the  agent  had 
no  authority  after  the  15  days  to  take  the  money.  The  pre- 
mium is  the  confideration  and  is  to  precede,  and  if  the  15  days 
be  not  the  time,  what  (liall  be  the  time,  &c.  within  which  it  ihail 
be  neceffarf  to  pay,  &c.  ?  Bill  difmiffcd.  MS.  Rep.  Mich. 
4  Geo.  2,  Cane*    Fiflier.  v.  Brocas. 
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.    (6)    Agreement,  &c.  determined,  extinguiflied,  or 

difcharged,  by  what  and  how. 

I.     A  Man  made  a  contra£i  tofervefir  a  yearyfir  20/.  to  be  paid.  Br.  Appor- 

^^  at  2  terms  J  -thanafier  died  after  thefirfi  term  paffed  2xA  Be^^  tipnment, 
fore  the  laft  term,  and  he  was  barred  of  the  reft  of  tKc  falary,  for  ^'cf  *  "^ 
by  the  death  of  the  mafter  he  could  not  ferve  him,  and  10  the 
contra6i  determined.    Br.  Contract,    pL  30.   cites  27  £.  3.  84* 
and  Fitzh.  Dett.  143. 

2.  Debt  of  20 1.  upon  a  contTa£ly  the  defendant  fold  that  tfy 
plaintiff  after  took  an  obligation  of  10  parcel  thereof,  and  held  a  good 
plea  to  the  whole  contra£i,  for  a  contra£l  determined  in  parcel 
is  determined  in  all,  for  it  is  intire,  and  iflue  was  taken  that 
the  obligation  y^as  made  for  other  matter.  Cox}tra£l,  pU  8*  cites 
3H.4.  17. 

3.  Contrafi  (hall  be  determined  if  the  debtor  makes  obligation  to 
^  the  creditor^  but  one  obligation  does  not  determine  another  obliga- 
tion nor  record, ,  as  account  made  before  auditors,  but  both  re- 
mains.     Br.  Contra£^,  pi.  33.  cites  11  H.  4.  79.    and  3  H.  4. 
accordingly,  for  otherwife  it  would  be  a  double  charge. 

4.  Anduj  the  opinion  in  20  H.6.  2i.  if  a  *  cottfraB  is  nuide  of  f  rjr  1 
the  thing  which  comes  to  the  ufe  of  the  houfe  by  an  abbot,  there  if  the  •  s.  p. 
party  takes  obligation^  it  fhall  determine  the  contra£t  wHich  at  firft  Contiafi, 
might  have  charged  the  fucceflbr,  and  the  obligation  of  the  abbot  ^oh/t^ii! 
alone  will  not  .charge  tlvefucceflbr.     Ibid. 

5.  Note,  it  was  almof^  agreed  for  law,  that  if  a  man  retains  a  !  • 
fervantfor  los.for  a  year,  and  the  TCidi&tr^dif charges  hit^  within  the  . 

{far,  to  which  the  fervant  agrees,  that  there  the  feiyant  (hall  not 
ave  an  a£lion  for  any  of  his  wages  for  fervicc  done  before  his  dif- 
charge  nor  after,  for  the  fum  is  not  payable  but  in  tlie  end  of 
the  year,  and  the  contra£l  is  intire  and  cannot  be  fevered.  Br. 
Contra£^,  pi.  31.  cites  10  H.  6.  23. 

6.  If  an  abbot  buys  goods,  which  comes  to  the  ufe  of  the  houfe,  fo  that 
the  houfe  is  charged  In  cafe  the  abbot  dies,  there  if  the  vendor  takes 
obligation  of  the  abbot  alone  for  the  debt,  tliis  ihall  difcharge  the  con- 
tra£^,  and  there  if  the  abbot  dies,  the  adion  is  determined,  and 
the  debt  is  loft.     Br.  Abbe,  pi.  20.  cites  20  H.  6.  21. 

7.  A  contraEl  cannot  be  fevered  nor  apportioned,  therefore  in  leafe 
of  a  chamber  and  boardin?^  of  tlif!  leflce,  rendering  for  the  chamber 
;ind  boarding  6/.  by  the  *Ssttk,  if  in  debt  upon  it  he  pleads  quod  non 
dimifit  cameram,  this  goes  to  all,  becaufe  contrail  is  intire,  and 
if  it  be  d«:ilroyed  in  part  it  is  deftroycd  in  all.  Br.  Apportion- 
ment, pi.  7.  cites  9  £.  4.    I. 

p.  If  a  man  reco^jcrs  in  Jelt  upon  contraft,  and  Jaef  not  take  execu^ 
tion,  yet  he  cannot  Inve  a  new  a£^ion  of  debt  upon  tlie  contraft ; 
for  the  contraft  is  determined  by  the  judgment  of  record.  Br. 
Colltra^^,  pi.  39.  cite*  9  E.  4.  51.  » 

9.  If  2  are  agreed  upon  the  price,  and  the  buyer  d*j*nrts  without 
teitdvrlng^  tlic  muncy,  ard  cjwrs  the  next  day  and  ti'uJer^j  the  otluT 

1'  p  3  niav 
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may  rcfufc,  for  he  is  not  bound  to  wait  upon  him  unlefs  a  day  of 
payment  was  agreed  between  them,  Br.  Contraft,  pi.  26.  cites 
18  £.4.   5. 

10.  In  debk|  if  thd  bargain  was  that  the pimniijf  /ball  give  to  the 
defendant  xoLforfi  much  nvcod^  if  he  Hies  it  upon  the  view  of  it; 
there)  per  Littleton,  Brian,  and  Choke  J.  M  ^  plcdntijf  upon  the 
wenu  rfit  difagrees  to  the  bargain^  then  it  is  a  void  bargain  though 
he  agrees  to  it  after.  Br.  ContraA,  pi.  27.  cites  18  £.  4.  15. 
'  II.  And  if  he  agrees  to  it  then  it  is  a  perfeB  bargain  though  he 

jdifagrees  after,  for  the  Jir/l  oB  Jbail  bind.  Per  Littleton,  Brian, 
and  Choke,  quod  nemo  negavit..    Ibid. 

12.  A  man  may  fell  his  ftufFfor  10 1.  upon  condition  thai  be  Jball 
re'have  it  when  he  comes  to  PauTs,  and  by  the  performance,  &c.  the 
bargain  fhall  be  void.     Br.  Contrad,  pL  15.  cites  14  H.  8.   19. 

13.  If  a  man  be  indebted  to  me  by  contra^,  and  after  makes  to  me 
on  Migation  of  the  fame  debt,  the  contradl  by  this,  is  determined, 
for  in  debt  upon  the  contract  it  is  a  good  plea  that  he  has 
j^n  obligation  of  the  fame  debt.  Br.  Contrad,  pi.  29.  cites 
29  H.  8. 

14.  But  ^  ajbranger  makes  to  me  an  obligation  for  the  fame 
debt,  yet  the  contrad  remains,  becaufe  it  is  by  another  perfon, 
and  hoth  are  now  debtors.     Ibid. 

And  upon  1 5.  A.  was  indebted  to  B.  on  fimple  contra£\,  afterwards  A. 

JjlVpu^'T  Procured  J.  S.  to  be  bound  to  B.  for  the  f aid  debt  of  A.  and  A.  gave 

•lY's    '  JfS.  a  counter-bond;  per  Cur.  the  contra<9:  is  not  determined  by 

CAS£  was  the  bond  given  by  J.  S.     But  if  J.  S.  had  given  the  bond  at  the 

idjudged }  ^;j^g  of  the  contraif^  that  had  determined  the  cQniraB^  becaufe  the  bond 

WDtff  Upon  •'-  .'  rvT  1  rw\   •  «^i« 

thecontraa,  was/t^f/^n/ to  the  contradt.  2Le.  no.  pi.  143.  Trm.  29£iiz« 
a  ftrangcf  to  C.  B.  Hooper's  cafc. 

thecontra^^ 

being  prefeoty  promifed  to  enter  into  a  bond  onto  the  partes  &e.  for  the  payment  of  the  money  agreeii 
for  upon  the  contra^,  and  afrerwarda  became  bound  accordingly  j  in  that  cafc  the  contrad  was  detert 
mined,  becaufe  tht  obligadoa  %iras  puxfuaot  to  the  contra^. 

So  of  a  /p-  16,  Acceptance  of  a  bond  for  money  due  on  a  contraA  is  a  dlf^ 
^^XaJI  fT^argeofihecontraa.     Noy,  140.    Old  field's  cafe. 

opinion  in  Gardiner*s  caie,  %  Roll,  denied.  8  Mod.  318.  Mich,  it  Ceo.  x.  1725.  m  cafe  of  Cu- 
baad  T.  Pewibiiry. 

1 7.  An  agreement  made  between  the  parties  by  parol  only, 
may  be  difcharged  and  made  void,  at  any  time  before  it  is  troken^ 
by  parol  only  without  f2ti8fa£lion ;  for  eodem  modo  quo  oritur| 
eodem  modo  diffolvitur ;  but  after  it  is  broken  it  can  na  be  dif« 
charged  without fatisfaFf ion  (axCar.  i.  B.  R.)  •,  for  by  the  breach 
there  is  a  wrong  done  to  tlie  party,  which  the  words  cannot  re- 
leafe  without  fatisfaAion  \  buf  before  the  breach  no  injury  Mras 
dpne  to  either  party,  nor  any  of  them  injured  by  fuch  a  difcharge, 
Xj*  p.  R.  4^* 

18.  If  an  agreement  made  hj  parol  to  do  any  thing  be  after- 
wards  reduced  into  ivritingy  the  parol  agreement  is  thereby  diA 
charged ;  and  if  an  adion  be  brought  for  the  non-perfonliance 
pf  this  agre^mentj  it  muft  be  brought  upon  the  agreement  re- 
duced 


duced  into  writitigi  and  not  upon  the  paspl  agreement  (Pafcfa. 
92  Car.  i«  B.  R.) ;  for  both  cannot  (land  together,  becaufe  it  ap- 
pears to  be.  but  one  agreement,  and  that  ihall  be  taken. which  is 
the  latter,  and  reduced  to  the  greater  certainty  by  writing  j  for 
vox  emifla  volat,  litera  fcripta  manet.    L.  P.  R.  48. 

19.  A  parol  agreement  is  detemuned  by  the  giving  of  a  bond^ 
Chan.  Cafes,  2207  Pafch.  26  Car.  2.  Davis  v.  Cuftis. 

20.  A.  on  the  marriage  of  N»  his  /on  with  M.  made  a  fettlement^ 
and  limted  6000  UJwr  daughters^  portions.  There  was-^f  daughter^ 
^vho  married  J*  5.  and  4he  6000  /.  being  become  due^  Bw  entered  into 
articles  with  J,  S.  to  pay  the  6000  L  within  four  years^  and  interefl 
in  the  meati  time.  On  a  bill  fgf  the  6000 1.  it  was  infifted,  that 
notwithftanding  fuch  deed  of  fettlement,  the  plaintiff  ought  to 
refort  to  the  articles  for  relief ;  for  that  by  thofe  articles  the 
deed  was  made  void,  and  not  to  refort  to  the  fettlement  and  ar- 
ticles both  as  they  had.  done.  The  Court  decreed,  that  the.  ar^- 
tides  did  not  impeach  or  vacate  the  fettlement.  Fin.  Rep.  237. 
Mich.    27  Car.  2.    in  Cane.   Brifcoe  &  Ux'  v.  Denbigh  (Earl) 

&  ar. 

21.  An  obligation  may  be  pleaded  in  bar  of  z  fimpU  contra^*  ^*y*'^*9» 
2  Jo.  158.  Trin.  33  Car.  2.  B.  R.  Shelden  v.  Clipiham.  cidiogiir'. 

22.  Bill  to  have  agreement  in  writing  executed  in  fpecie  \  per 
North  K*  fuch  agreement  may  be  difcharged  by  parol^  fince  the 
ftatute  of  frauds.  Vern.  K.  240.  Pafch.  1684.  Goman  V« 
Salifbury. 

23.  Bill  to  have  the  benefit  of  an  agreement,  furmifing  that 
A.  agreed  that  on  failure  of  ijfue  male  of  his  own  body,  the  land 

Jhould  remain  to  B»  the  plaintiff,  a»i/  tt>at  A,  and  his  heirs  Jbould 
fiand  feifed  of  the  premifes  upon  fuch  trufl  as  aforefaid.     The 

Court  fuppofed  the  deeds  produced  by  the  plaintiff  purporting 
*  fuch  agreement  to  be  forged  ;  but  in  cafe  there  was  any  fuch 

real  agreement,  yet  it  was  well  barred  by  the  fubfequent  agreements 

2  Vern.  129.    HilL  1690.   per  Lords  Commiffioners.     Ayneffey 

V.  Vaughan. 

24.  Agreement  between  lord  and  his  tenants  for  inclofing  a  cofn-* 
men,  that  the  tenants  (hould  quit  their  right  of  common,  and  th6 
lord  fliould  releafe  them  all  quit-rents^  the  inclofure  was  prevented 
by  pulling  down  the  fences^  and  the  tenants  continue  to  ufe  the  common, 
this  is  a  waiver  of  the  agreement.  MS.  Tab,  Jan.  2,  1719* 
Lady  Lanefborough  v.  Ockfhot. 

25.  A.  made  zpurchafe  before  a  mqfter  in  Chancery ^r  10,050/.  Wmi.  Rep. 
anddepoftted  1000/.     Upon  its  being  prayed  that  A,  might  com-  JJ^',*"jjJ^ 
pleat  his  purchafe,  he  by  his  counfel  offered  to  lofe  his  depofit  bottom  fay*, 
and  not  to  proceed,  which  Lord  C.  Macclesfield  decreed  accord-  that  the 
inglv,  and  obferved,  that  according  to  his  apprehenfion,  a  court  of  Jetcrm?^ 
equity  ought  to  take  notice  under  what  a  general  delufion  the  na-  fome  little 
tion  was  at  the  time  of  this  contradi  made  (viz.  in  the  S.  S.  ytfar)  ?"*f**^^ 
when  people  put  imaginary  values  on  eftates.      Mich.  1721.  o^ms^rbt 
Wms.'5  Rep.  745*  Savile  v.  Savile.  ▼•  Bin- 

NiT»  and 
alib  i«  die  Mfeof  Dr.  Tcnuiba  t.  Lord  Balkley. 

P  p  4  a6.  Where 


^17  CmttrtNt  flttH  ^sjxmm/t^ 

i(.  Where  an  agreement  «  rtdueed  into  writingt  all  privbtn" 
treaties  are  reftJved  into  that.  Sd,  Cafes  in  Chan«  -in  Lard  King's 
Time,  ap.  Trin.  ii  Geo,  i^  Cbnftmaf$.v,  Chriftmafs. 


(H)  Parol,  what  is ;  and  made  good,  in  what  Cafes. 

I*    29  Car*  2.      jd^^  Uafii^  ^ates^  intere/ls  rf freehold  or  terms  of 
(ap*  3.  yj  l»  •  years i  or  any  uncertain  i^terejis  in  or  out  of  any 

lands i  teaem^tf^  hereditaments ^  not  put  in  writing  andftgned  by  the 
parties  making  iiem,  $r  their  agenti^.(ptthorifed  hy  writing,  Jball  have 
no  greater  tffeSl  than  as,  ^ates  at  will,   except  leafes  pot  exceeding 
three  years ^  whereof  the  rentJhaU  be  two  thirds  of  the  full  value. 
The  cltufe,        2.  29  Car*  2.  cap.  'i*  f  A»     ^^^  aQion  fhall  be  brought  to  charge 
the'«"n!e^*    ^^^  p^f^  ^  <*"y  agreement  made  upon  coyideration  of  marriage ,  or 
»«fic  be  CO     tipon  any  COntraB  or  fuU  of  lands ^   istc,  or  any  istterefi  in  them^  or 
\it  perform-  t^pon  apy  agreement  npt  to  b^  perforn^ed  within  a  year  after  the 
the^f  ace  of  making,  unlefs  fuch  agreement^  or  fome  note  thereof  be  in  writings 
*year,  ex-    andfgned  by  the  perfin  fojke  iharged^  orfin^  aiher  h  him  autborjfed. 

tewh  not  to 

^y^^^tMnt  cMtimmg  lends  or  tevt^tntf^  «<3(nitted.     Vem.  159.  Pafch.  tt%'^,  in  cafe  of  Deane  t. 

Jsard. —-* Adjudged  in  trrer^  that  a  contra^  to  Mfffgn  over  a  term  11  within  the  fl^at.  as  wcH  as  ai\ 

imeiiji  crtsttd  dt  novo,     i  Vent.  361.  Anon.  Payment  of  money  binds  only  in  contraOs  fbr 

|oods,  nor  is  «  rtntral  item  or  miworandym  fufficient,  ^iiough  finned  by  the  party  ^  but  it  ought  to 
f«<ecify  ihc  terms,  as  the  fum  td  be  paid, 'and  the  number  of  boufes  to  he  Tola  or  difpofcd  of,  and  to 

whom  and  how.     Pafch.  1721.  Ch.  Free.  560.  Seagood  v.  Mealeand  Leonard.  >- An  agreemenC 

WAS  made,  that  nv  tpifidtrfition  of  5  /.  fmid  iy  the fUiioiff'to,  the!  drftnJantf  hcfutm'Jcd  u  pay  thtpUia^ 
trfiO  /.  *«  bit  day  ef'marriag<i  •uhicb  bafpened  abcut  nin:  yrar^  after  thh  a^rcevetn  ,  adjudged  ih*:  « 
memorandum  in  il^riting  v^as  not  oeceflfaiy  in  !V'>  cafe,  becaufe  t^e  marriage  might  h^ve  happened* 
Within  a  year  after  thf  agreement  made.  3  Saik.  9.  *  Smith  't.  Vefthaii.:^.  ■  Ld.  Rayra.  Rrp. 
316.  S.  P.  died  by  Northey,  and  that  it  was  held  by  the  judges  at  Serjeant's  Inn  to  be  out  oi  tiM 
intent  of  the  Aacute,  and  good,  becaufe  it  might  have  been  performed  within  a  year ;  and  Holt  Ch.  J. 
granred  that  it  was  fo  adjudged*  Comyns'i  Rep/jo.  S«  P.  dted  as  lefolved  by  the  major  part  • 

of  the  judges  in  B.  R. 

•  The  cafe  of  Sipith  v.  Weftha!)  was  upon  th«  ft^tvle  of  bro]^rs»  0/  S  1^  9  W.  3,  for  which  fee 
|t|.  ^tofks  (A],  pi.  4*  and  the  notes  there. 

3,  S.  17.  No  contraBfor  the  fal^  of  goods,  warcs^  or  merchan-* 
difeSy  for  10 1.  or  upwards y  Jhall  be  good,  except  the  buyer  oBuaUf 
receives  part  <fthein,  or  gives  fomething  in^ameft,  inrfome  note  thereof 
in  writing  be  made  and  figned  (y  the  parties  to  b4  cfiorged,  or  their 
agents, 

4.  A  verbal  agreement,  though  fubfewevt  io  a  de^ree^  yet  IhaU. 
not  ftay  the  execution  of  it,  but  muft  bring  an  original  bill. 
2  Chan.  Cafes,  iS,  Mich.  31  Car.  2,     Wakclin  v,  Walth^^l. 

fS.P.  cited  5-  A  bill  in  Chancery  was  to  haye  the  execution  of  a  parol 
Ch.  Prcc.  agreement y^r  a  leafe  ^a  houfe^  fetting  forth,  that  f  in  confidence 
hccn  decreed  ^^  ^^^^  agreement  the  plaintiff  had  laid  put  and  expended  very 
}er  i\7jiicr  confidcrable  fuma  of  money,  &c.  Dffendant//fffi^^  thefioMe  4 
<,  the  Rolls  y;^^!^^  and  perj varies,  and  the  plea  va^  allowed.  But  Lord  K« 
pij .  in      ^^^  pf  opinion,  that  if  the  plaintiff  had  laid  in  Lis  bill  that  it  was 


4  aft  of  part  of  the  agreement  that  the  agt'^^^nt  fbmld  be  put  in  writings  it 
would  alter  the  cafe,  and  poffibly  require  an  anfwer»  Vcrn.  151, 
t)l.  i/^i.  Hill.  1682?  UoQis  y»  Wliiting? 


.  u::ih  V. 
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6.  Xn  fitch  cafi^  per  North  K.  the  leflee  ought  to  be  repaid  his 
confideration-money  if  any,  but  for  the  money  expended  he  di«i 
refbed  a  trial  at  law.  Vem.  159.  pi.  148.  Pafch.  1683.  Dean  v. 
)zard, 

7.  And  per  North  K.  thotigh  the  aB  makes  the  reflate  void,  yet  it 
Jays  not  that  the  agreement  /ball  be  void,  and  therefore  the  agree-  , 

ment  may  fub(ift»  though  the  eftate  is  void  j  fo  that  damages  may 

be  recovered  at  law  for  the  nonperformance!  and  if  fo  he  fhould    [  518  ]| 

not  doubt  to  decree  it  in  equity.     V^srn.  i6o.  Pafch.  1683.  Dean 

V. Izard. 

8.  Leafefor  years  to  A.  in  writing,  but  by  parol  agreed  by  hhn 
to  be  in  trufifor  himfelf  and  B.  jomtly,  and  B.  paid  a  moiety  of  the 
rent  \  whether  this  is  within  the  ftatute  of  frauds  ?  Vcrn.  io8. 
pi.  97.  Mich.  1682.  Riddle  T.  Emexfon. 

9*  A.  agreed  to  Ojffign  a  term  for  years  in  his  houfe  and  plate y  and 
certain  veiiels  of  beer,  for  aoo  guineas  to  B.  whereof  B.  paid  one 
guinea  in  hand,  at  earned  of  the  bargain,  and  three  days  after  19 
guineas  more ;  znApart  of  the  bargain  was,  that  itjboufd  be  executed 
by  ^writings  by  a  certain  day.  A.  pleaded  the  ftatute  of  frauds, 
&c.  and  that  it  was  a  parol  agreement,  and* none  of  the  goods  de« 
livered  by  A.  but  confeiTed  the  receipt  of  the  20  guineas,  and 
pfFered  to  repay  them.  North  K.  over-ruled  the  plea,  it  being 
charged  that  the  agreement  was  to  be  put  in  writing.  2  Chan, 
Cafes,  135.  Hill.  34  &  35  Car*  2.  Leak  v.  Morrife. 

lo.*  An  infitrance  was  made,  but  there  was  a  parol  agreement  at 
the  fame  iitiie,  that  the  policy  fhould  not  commence  till  the  fliip  came  to 
fuch  a  place,  and  it  was  held  in  the  time  of  Pemberton  Ch.  J.  that 
^hc  pai'ol  fLgr^emtnt  fhould  avoid  the  writing ;  cited  per  Holt  Ch.  J. 
at  nifi  prius  at  Guildhall.     2  Salk.  444. 

1 1 .  A  fettkmei^t  of  a  jointure  atlually  made  and  accepted^ 
and  the  marriage  thereupon  had,  is  an  evidence  that  all  parol 
agreements  before  the  marriage  were  refolved  into  the  jointure ;  but 
ordered  defendants  to  anfwer,  and  to  fave  the  benefit  of  the  plea 
to  the  hearing.  Per  JefFcries  C.  Vern.  369.  pi.  362.  Hill. 
1685.     Bellafis  v.  Benfont 

1 2.  Parol  agreement  varied  from  in  a  deed  of  truji  executed  in  A%  to  thit 
order  to  avoid  afeifure  by  the  fquefirators  in  the  life  of  Cromwell,  '^^^*»  ^*y- 
decreed   3  fcveral  times  by  3  fcvcral  perfons  to  be  made  good,  ^^ x\^^* 
though   contrary  to  the  deed.      2  Chan.  Cafes,    180.     Mich,  though  gs- 
2  Jac.  2.*    Harvey  v.  Har>'cy.  ^^^^"1  ^ 

,  P*ro*  evi- 

dence is  to  b^;  admitted  again  ft  a  deed,  yet  the  d'cUrst'tM  tn  tbh  c.tfe  he'tng  frtvkut  n  the  dttd^  and  the 

d'fgn  cf  it  fWiHiy  Mppeanrg  c>  be  to  proteA  the  eftate  From  a  f equeilration»  that  rerolution  ii  vety 

ri^'pt;  but  CO  admit  parol  evidence  widiout  fuch  a  A>undation  would  be  a  very  dangerous  precedent. 

L.  P.  Conv.  396.  in  cafe  of  fitz^crald  v.  t>d.  Fauconberg. Gibb.  213.  Hill.  4  Gpo,  B.  (^.  the 

b.  C.  «r  S.  P. 

13.  A.  and  B.  being  /w/t//  feffets  of  a  building  leafe,  A.  by  paroj 
agrees  to  fell  his  intcreft  to  B.  and  accepts  a  pair  of  compass  in 
band  to  bind  the  bargain  ;  defendant  pleads  the  ftatute  of  frauds. 
The  agreement  being  in  fome  part  executed,  the  Court  ordered 
the  defendant  to  anfwer,  and  favc  the  benefit  of  the  plea  to  the 
)ie9iing«    Vcrn.  472.  pI.  460.  Midi*  1687,     Alfop  v. Patten. 
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s  r8  €ontv8H  inf  9simiMi€t 

r<namtm  14*  A  foH  sftid  heiT  appiifeDt  perfttades  hb  Mtier  (who  was 

Ib^utto fuf-  *^*^*  **^  make  a  will  and  provifions^  for  younger  children)  nor 
fcr  a  reco- '  to  make  any  will,  and  frcmfis  t6  mah  th^  Sif  provijions  for 
^erj,  in  ttemf  whcrcupon  the  father  forbore  making  fuch  ptoriiions',  and 
^/irC'  *^  ^^^^  ^'^  decreed  to  make  them.  Arg;  Ch/  Prcc-  4.  HilL 
ytyngtrcbil'  1 689.  cites  CHamberiain's  cafc. 

Jrtn,  and 

lud  been  kept  from  it  by  the  prtmfe  •/  the  iffue  in  uil  ro  do  ir,  the  iffue  10  tail  after  the  fatber*a  deatli 
vrjs  decreed  to  provide  for  them*  Per  Keck.  Cojn^Chaa.  Free.  5.  HiU.  i6S9.  in  cafe  of  D&» 
veniib  ▼.  Bainci, 

15.^  copyholder  by  hss  will  intended  to  give  the  greatefl  part  ofb'u 

eftate  to  his  godfon^  and  the  other*  port  to  his  wife:   the   ^vife  per* 

fuades  him  to  nominate  her  to  the  tvhole^  and  thdtfbe  would  give  the 

godfon  the  part  defigned  for  him  ;  on  a  bill  by  the  godfon  for  thofc 

lands^  it  was  decreed  againft  the  wife,  notwithftanding  the  (latute 

of  frauds  and  perjuries.     Chan,  Free.  3.  pi*  3.  HilL  1689.    De- 

venifli  V.  Baines. 

[519]         16.  A  parol  promife  was  made  to  payfo  much  money  upon  the  re^ 

Though  the  turn  of  fitch  a  fhipy  which  fbip  happened  not  to  return  vfithin  two 

proonife  de-   ^^^^.j  ^f^^  fj^g  promife  madcy  and  whether  this  parol  promife  wa^ 

contingcn*,    void  by  the  ftatute  of  frauds  was  made  a  queflion  before  all  the 

nvbih  may    judges ;  and  they  were  of  opinion  that  this  was  a  good  promife, 

'1^''?«V''  *"^  "°^  within  that  claufe  of  the  ftatute  }  for  thzt  by  poffihility  the 

ye/If  the  '  fhip  might  have  returned  within  a  year  g  and  though  by  accident  it 

contingent     happens  not  to  return  fo  foon,  yet,  they  faid,  that  claufe  of  the 

^'V**^"  ^a/w/f  extends  only  to  fuch  promifes^  whercy  by  the  exprefs  appciniment 

year,  theac-  of  the  party ^  the  thing  is  not  to  he  performed  within  a  year*     This 

lior  (hall      cafe  was  Tciated  by  Treby  Ch.  J.      i  Salk.  280.    pL  5.    Pafch* 

tainTbk/      S  W.  &  M.  e.  B.     Anon. 

and  ii  not  within  the  ftatute.  Per  Holt  Ch.  J.  upon  evidence.  Skio.  316.  pi.  4.  Mich.  4W.  SeM* 
Francam  t.  Fofler. 

See  tit.  I  •^,  When  O.  was  going  to  be  married  to  M*  the  wiffs  urukpro* 

(b!^T^I.i.  •"^^  ^^^'  ^'  would  fettle  his  freehold  and  copyhold  upon  his  wife  and 

and  the  note  her  iffue.    Though  this  was  by  parol  only,  vet  Chancery  decreed 

*^o^  an  execution  of  itj  being  in  confideration  of  marriage,    a  Frcem. 

Rep.  199.    pi.  274.   Trin.  1694.   cites  it  as  Sir  John  Otway's 

cafe.^ 

ft  Vera.  18.  The  bill  vezs  fir  a  marriage  portion  of  3000/.  upon  the 

32*.  pi.       marriage  of  the  plaintiflF  with  the  defendant's  daughter,  there 

bu^iioc  (b '   being  no  note  or  agreement  in  writing  figned  by  the  defendant 

|«il.  for  the  payment  of  it ;  but  it  appearing  that  a  letter  was  wrote  to 

the  plaintiff  by  a  third  perfon^  offering  fo  much  portion^  which  letter 

it  appeared  was  wrote  by  the  confent  of  the  defendant^  and  that  ef" 

terwards  he  was  acquainted  with  it,  and  agreed  to  it^  and  a  treaty 

was  had  for  afettlement  fuitable  to  it  with  the  defendant,  b$it  the 

treaty  depending  long,  the  young  couple  married;  and  although  it 

appeared  that  the  defendant^  brfore  they  went  to  churchy  £d  declare 

he  would  give  them  nothings  and  the  ftatute  of  frauds  and  perjuries 

was  infiftcd  upon,    yet  decreed  for  the  plaintiff,   although  his 

wife  is  fitice  deady  and  the  plaintiff  married  to  anodier.     And  the 
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Jjord Keeper  faid)  as  to  his  countermand  when  theyVere  ready  to 
go  to  churchy  he  looked  upon  it  as  nothing,  after  the  young 
people's  afFc£lions  were  engaged ;  and  for  the  ftatute  of  frauds 
and  perjuries,  he  cited  two  cafes,  one  of  Hart  and  More*  where' 
a  portion  was  decreed  upon  a  letter  wrote ;  and  another  cafe  of 
Masq^ill,  &c.  where  writings  ivere  prepared  and  agreed^  but  being 
blottedj  Hoere  ordered  to  he  wrote  fairy  and  were  foy  but  before  thejf 
.were  J'ealed  the  party  diedy  and  this  Court  charged  the  executor 
with  the  portion  agreed  to  be  paid.  2  Freem,  Rep.  201.  pL  276^ 
Mich.  1694.  Wanckford  v.  Fotherley. 

19.  It  was  faid,  that  before  the  flatute  of  frauds  and  perjuries^ 
this  Court  would  not  execute  a  parol  agreement y  unlefs  it  had  been  ex^* 
ecuted  in  part  of  the  one  fide  or  the  other  y  and  then  it  would  ;  becaufc 
it  was  but  reafon,  when  one  patty  had  performed  of  his  part, 
that  the  other  party  (hould  be  compelled  to  perform  of  his  part ; 
but  if  an  agreement  be  under  hand  and  feal,  .that  .is  fuppofed  to 
be  made  and  tranfa^ed  with  greater  caution  and  folemnity,  and 
though  there  had  been  no  execution  of  either  fide,  yet  this  Court 
will  compel  the  execution  of  it.  2  Freem.  Rep.  216.  pi.  289* 
Mich.  1697.   Normandy  (Marquis)  v.  Duke  of  Devonfliire. 

20,  It  was  laid  by  the  attorney  general,  that  fince  the  ftatute 
of  frauds,  &c.  M  an  agreement  be  made,  and  reduced  into  writings 
andftgnedy  but  notftakdy  that  tins  is  ft  ill  but  a  parol  agreement y  and 
the  writing  is  only  an  evidence  of  it,  2  Freem.  Rep.  217.  pL  289* 
Mich.  1697.  Normandy  (Marquis)  v.  Duke  of  Devon/hire. 

•    21 .  A  man  controls  to  pay  100  /•  upon  the  day  of  his  marriage  g 

this  needs  not  be  put  in  writing,  not  being  within  the  intent  of  the 

ftatute  of  frauds,  the  words  whereof  are,  that  every  contni£b  to 

be  performed  within  one  year  after  the  making  (hall  be  put  into    [  520  1 

writing,  fo  that  the  defign  of  the  ftatute  was,  that  only  thofe 

contrads  that  were  impoiTible  to  be  performed  within  that  time> 

&c.     Now  this  contra^  depends  upon  a  contingencyy  that  may  or  may 

net  be  performed  within  the  yeary  and  therefore  is  cafus  omifliis  out 

of  the  ftat.  as  was  refolved  by  moft  of  the  judges,  by  informatioa 

of  Holt  Ch.  J.     Comb.  463.  Mich.  9W.  3.  B.R.  Anon. 

22.  If  a  bill  be  brougkt  for  execution  of  a  parol  agreement  which  ^  Ifthe 
is  in  no  part  executed,  if  the  defendant  by  anfwer  confeffes  theagree^  hTST^k 
ment  *  without  infifling  on  the  ftatute  of  frauds  and  perjuries,  the  in  thebm. 
Court  will  decree  an  execution  of  it }  becaufe  when  defendatit  «nd  confeOf* 
confeflcs  it  there  is  no  danger  of  perjury,  which  was  the  only  •^i"  ** 
thing  the  ftatute  intended  to  prevent.     Ch.  Prec.  208.  pi.  169.  chanc^ 
Mich.  1 702,  by  the  Mafter  of  the  Rolls ;  Croyfton  v.  Banes.  wiu  decree  ■ 

fpccific  ex. 
ecution }  per  Cur.  But  it  was  faid,  that  in  al)  cafes  where  the  Court  had  decreed  a  fpecific  execotion 
«f  a  parol  agrrment,  yet  the  fame  had  bttn  fuppmrttd^  and  made  out  hy  laitrs  in  wrUmff  and  tbtpar* 
tkulsr  ttrmi  fiifulattd  tbtreim  at  af^untattM  fir  their  detrtt^  ochcrwife  it  would  never  nave  decreed  it. 
Ch.  Prec.  374.  pi.  i6o.  Mich.  1713*  Symondfon  v.  Tweed.— ^G.  £qu.  Rep.  35.  Limondfon  t. 
^weedy  S.  C.  in  totidem  ▼erbic. 

23.  The  plaintiff  having  a  houfe  in  Monmouth-ftreet,  agreed  i^m^*  ^Si, 
with  the  defendant  for  a  piece  of  ground  adjoining,  to  tzie  a  leafe  j|j^^*  p 
of  him  for  as  long  time  as  he  had  in  his  houfe,  and  thereupon  the 
tlaint^  entered  upon  the  groundy  and  built  a  wally  and  made  a  vault ^ 

^c.  tox  coaveniency  of  his  houfe^  and  when  he  hadfo  done  the  de* 

fendant 
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fenJani  refufed  to  make  him  a  kafe,  whereupon  the  plaintiff"  pre* 
ferred  his  bill  to  have  an  execution  of  the  agreement,  that  the 
defendant  might  make  him  a  leafe.  The  defendant  pleaded  the 
ftatute  of  frauds  and  perjuries,  the  agreement  being  onl^  by  pa* 
roly  and  no  agreement  in  writing.  His  plea  was  over-ruled  by 
the  Lord  Keeper,  and  the  caufe  coming  now  to  hearing  before  the 
Mailer  of  the  Rolls,  he  decreed  the  defendant  to  perform  the  agree- 
ment, and  to  pay  cofts,  and  faid  the  ftatute  was  not  made  to  en- 
courage firauds  and  cheats,  and  the  plaintiff  having  laid  out  his 
money  in  purfuance  of  the  agreement,  and  taken  poflcffiott  of 
the  land,  the  defendant  ought  to  execute  a  leafe  for  as  long  time 
as  the  plaintiff  had  his  hou&.  2  Freem.  Rep.  268.  pl-337«  Mich. 
1703.    Floyd  V.  Buckland. 

24.  A  parol  agreement  was  decreed,  poffefftom  being  delivered  \sk 
purfuance  of  it.  2  Freem.  Rep.  269.  pi.  337.  Mich.  1703.  cites 
it  as  Butcher's  cafe, 
fbtd.  ftSu  25.  A  deed  wasfealedfirfecuritj  ofmonri  borrowed^  and  the  deed 
in  P**  3  j^*  iiing  abfolutey  the  defendant  frwntjed  tofeal  a  defeafamcey  and  after- 
decreed  by  wards  refufing,  a  bill  was  preferred  to  compel  him,  and  though 
Ld.  Not-  he  infifted  upon  the  ftatute  of  frauds  and  perjuries,  be  was  de- 
fc^^au?'  creed  to  feal  a  defeafance,  though  there  was  no  agreement  in 
there  was  Writing  for  that  purpofe.  2  Freem.  Rep.  269.  p)«  337*  ^du 
appuent        1703*  cites  it  as  a  cafe  decreed  by  Ld.  Nottingham. 

Inud»  —^ 

6.  P*  cited  aceofdiogly.    Ibid.  ^85.  \ti  pi.  356. 

26.  Sir  Samuel  Clarke  being  fmfed  in  fee  of  the  rever/ion  of  the 
lands  in  queftion,  expeSant  upon  the  death  ^Margaret  Mompford, 
who  was  tenant  for  lifoj  made  a  kafe  for  500  years  by  iiaj  of 
mortgage^  to  commence  upon  the  death  of  Margaret  Mumpford. 
Afterwards  William  Whitmore  agrees  with  Sir  Samuel  tSarie  for  the 
pur  chafe  of  the  reverfion^  and  the  term  was  affigned  to  the  drflmdant 
William  Whitmore^  i6th  Majj  and  the  foe  was  conveyed  to  WVliam 
Whitmore  J  fjth  May*     In  the  conveyance  of  the  fee  the  confideration 

£  ^21  3  ^  mentioned  to  be  paid  by  ^ohn  and  William^  but  there  was  a  con- 
currence of  many  other  circumftances^  whereby  it  plainly  appeared 
that  John  Whitmore  was  only  a  trufieefor  UVliamy  and  that  the  term 
was  intended  to  attend  the  inheritance^  but  no  declaration  of  trufl  in 
writing ;  and  the  defendant  having  denied  the  truft  by  his  anlwer, 
*  the  queftion  was,  whether  any  decree  could  be  made  by  reafon  of 
the  ftatute  ?  In  this  cafe,  though  the  Lord  Keeper  declared  he  was 
fully  fatisHcd  that  it  was  intended  a  truft,  yet  diere  being  no  writ- 
ing to  declare  it,  he  was  not  fatisfied  to  do  it  in  oppofition  to  the 
very  letter  of  the  ftatute,  imlefs  they  could  (hew  him  fome  pre- 
cedents, and  fo  took  time  to  conlider.  2  Freem.  Rep.  280. 
pi.  352.  Pafch.  1705.  •  Sket  V.  Whitmore. 

27.  Though  parol  agreements  arc  bound  by  the  2^  Car.  2. 
cap.  3.  and  agreements  are  not  to  be  pari  parol  andpnrt  in  wri/ingj 
yet  a  depefit  or  collateral  fecurity  fot  the  performance  of  the  written 
agreement  is  not  within  the  purview  of  the  ftatute,  though  there  iff 
no  writing  dedariiijr  fuch  depofit  to  be  a  fecurity  ;  per  Cowpcr  C 
2Vern.  Ktp.  617.  pU  555.  Midi.  1708.    Hales  v.  Vandcrchcm 

23.  A. 
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i8.  A.  and  B.  being  fcvcrally  in  a  treaty  about  the  purcbafe 
of  a  houfc  and  fome  land  of  C.  tbey  agree  by  parol,  that  A. 
Jhall  deftft^  and  let  B.  purchafe^  and  that  B.  Jhall  let  A,  have  fuch 
a  part  of  the  land  at  a  pr^ortionahle  price.  A.  defifted  accord- 
ingly, and  B.  purchafcd,  but  refufed  to  perform  the  agreement. 
Decreed  at  the  Rolls  for  the  agreement,  as  an  agreement  executed 
in  part  by  A.'s  defifting  5  but  per  Cowper  C.  reverfed,  as  being  a 
parol  agreement  within  the  ftatute  29  Car.  2.  cap.  3.  2  Vcrn. 
R.  627.  pi*  559-  Mich.  1708.     Lammas  v.  Baily. 

29.  Executory  contrad;,  as  ledfe  for  one  year,  anc}  fo  from  year 
to  year,  quamdia^  &c.  is  not  void  by  the  ftatute  of  frauds^ 
though  it  be  for  more  than  3  years,  becaufe  there  is  hereby  no  term 
for  aboT^  two  years  ever  fubfifting  at  the  fame  time.  2  Salk.  414. 
pi.  6.  Hill.  7  Ann.  B.JR.     Legg  v.  Strudwick. 

30.  An  agreement  to  a  precedent  oB^  by  ^fuhfequent  deed^  will 
be  good,  notwithftanding  the  ftatute  of  frauds  and  perjuries ;  per 
Powell  J.  Holt's  Rep.  735.  Mich.  7  Ann.  in  cafe  of  Bufliell  v. 
BurlancL 

31.  'Vht  father  purchafes  lands  to  him  and  his  heirs,  and  whea 
he  was  upM  his  death-bed  fends  fir  his  eldefl  fon^  and  tells  htm  that 
thefe  lands  nvere  bought  nuith  his  fecond  farfs  moneys  and  that  he  in^ 
tended  to  give  them  to  him,  whereupon  the  eldefl  fm  promifed  that  it, 

fbould  enjoy  them  accordingly.  The  father  dies.  The  Ld*  Keeper 
Wright  and  the  Mafter  of  the  Rolls  held,  that  the  eldefl  fon 
ought  to  have  thefe  lands,  becaufe  by  the  ftatute  of  frauds  and 
/perjuries,  there  ought  to  have  been  a  declaration  of  the  ufe  or 
truft  in  writing ;  but  Lord  Chancellor  Cowper  was  of  another 
opinion,  becau&  of  the  fraud  in  this  cafe,  in  that  the  eldeft  fon 
promifed  th^  father,  upon  his  death-bed,  that  the  other  (hould 
enjoy  the  lands,  fo  he  took  this  to  be  a  cafe  out  of  the  ftatute^ 
Mich.  7  Ann.  Cane.  Sellack  v.  Harris. 

32.  A^  enters  into  treaty  with  C.  about  a  parcel  of  land,  and  fi 
did  B.  A.  meets  B.  and  tells  him,  that  if  he  would  difijl,  and  per^^ 
mit  him  to  'go  on  ivith  his  intended  purchafe  he  would  let  him  a  par^ 
eel  of  ground  which  he  deftred :  accordingly  to  this  B.  agreed^ 
and  A.  aftemvards  compleated  his  purchafe  with  C.  then  B.  comes 
to  A.  and  defires  him  that  he  would  let  him  have  the  parcel  of 
ground,  to  which  A.  anfwers,  that  now  he  could  not,  becaufe  it 
would  be  more  convenient  to  him  ;  and,  fays  he,  though  I  in- 
tended to  let  you  have  it,  as  the  circumftances  then  were,  yet  my 
purpofe,  and  mv  intentions,  are  now  altered.  B.  brings  a  btU 
in  Chancery  to  nave  a  performance  of  this  agreement.  A.  infifts 
that  he  made  no  abfolute  promife,  and  fets  forth  fuch  agreement 
as  before,  and  alfo  infifts  upon  the  ftatute,  that  there  ought  to 
have  been  an  agreement  in  writing.     At  the  hearing  \k  was  in- 

fifted,  that  for  two  rcafons  this  was  out  of  the  ftatute  :  ift,  Be-  [  522  J 
caufe  the  plaintifF  had  executed  one  part  of  the  agreement. 
2dly,  Becaufe  here  was  an  agreement  in  writing,  the  agreement 
being  fet  firth  in  the  defeiidarSs  atfwer.  Lord  Chancellor  faid, 
here  is  no  abfolute  and  pofitive  agreement,  but  the  words  arc 
ambiguous  and  uncertain,  and  tlie  flaiute  intended  to  cajl  as  weH 
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mil  fuch  'afMgu9US  agreements  as  to  prevent  perjuries,  &c.  an<i 
this  agreement  will  not  bind  unlcia  it  were  in  writing.     Mich* 
7  Ann.  Anon. 
Wmt.  Hep.       33-  A  marriage  fittlement  was  explained  by  articles  precedent, 
'*!'  ^"o    3t  Vcm.  6581  pi.  584*  Trin*  1710*    Honour  v.  Honour. 

«»— -f  Vera*  »<8.  Sftkc  ▼.  Spoke,  S.  P.  ■    Sw  tic*  Mirriage  (E.  a),  per  toC 

34.  A  father  encourages  the  court/hip  of  bis  fan  vntb  astatber's 
daughter y  who  propofes  bj  letter  to  give  her  500/.  if  the  father 
would  fettle  tool,  per  annum  an  the  Jin,  which  is  refufed.  The  fon 
and  daughter  marry  privately^  and  eifter  this  Utter  is  written  ,•  then 
he%  that  refufedy  confented ;  and  he,  that  confented,  refufed.  On  a 
bill  for  performance  of  this  agreement  it  was  obje£bed,  that  thefe 
promifes  were  within  the  ftatute  of  frauds,  and  that  the  letter 
being  after  the  marriage  (hould  not  bind  \  but  decreed  contra  on 
circumftances  of  the  father's  privity  and  confent  to  the  match  and 
of  the  marriage,  by  afterwards  approving  of  it.  That  it  was  out 
of  the  ftatute  if  no  letter  for  the  agreetnent  is  admitted  by  the  an- 
fwer  i  but  this  cafe  doth  not  depend  on  parol  evidence  or  admif- 
£ons ;  for  the  letter  after  marriage,  conftdering  the  tranfaBions  be* 
fore,  is  ftsfficient.  The  oflFer  to  fettle  100 1.  per  ann.  ihall  be  in 
tail,  with  a  power  to  the  hufband  to'  charge  it  with  5P0I.  for 
younger  children,  being  the  mother's  portion,  and  decreed  ac« 
cordingly  \  per  Harcourt  Lord  Keeper.  1 7 1 2.  Hodgfon  v.  Hut- 
chenfon. 

35.  A.  Reward  has  a  general  authority  to  male  controls  nviih  the 
tenants,  &c.  but  this  will  not  bind  the  lord  without  his  confent 
and  approbation,  or  unlefs  part  of  the  bargain  is  oBually  executed  5 
per  Lord  C.  Cowper.  Pafch.  3  Geo. 

Wmt.  Rep.       36.  A  difiin^ion  Was  taken  and  agreed  by  the  Court,  that 
*i**  J?*!.  ^    where  upon  a  treaty  for  marriage,  or  any  other  treaty,  the  parties 

i8o.  Parch*  ^  *  *.    i_  ^  ^t     r  •  j        j   •    ^ 

ISO.  Lady    ^V^^  ^<^  ^^  agreement,  but  the  lame  is  never  reduced  mto  v^rit* 

Montacttte    ing,  nor  any  propofal  made  to  reduce  it  into  writing,  fo  that  they 

m/ 'wS*^'   jely  wholly  on  their  parol  agreement,  that  if  this  be  not  executed 

s.  c.  which  i»  P^^9  neither  party  can  compel  the  other  to  a  fpeciiic  per-» 

Ice  at  tit.      formance.     But  if  there  was  an  agreement  to  reduce  it  into  writing, 

fwi^pTii    ^'^^  ^^^^  ^  prevented  by  the  fraud,  or  pradice  rf  the  other  party, 

*    *  the  Court  will  relieve.     As  where  inftru£lions  arc  given  and 

preparations  made  for  the  drawing  of  a  marriage-fettlement, 

and  before  it  is  completed,   the  woman   is  drawn  in  by  the  af- 

furances  and  promifes  *(f  the  man  to  perform  it  to  marry  him ;  per 

Ld.  Macclesfield.  Ch.  Prec.  526.   pi.  323.   Mich.  1719.    Sir 

George  Maxwell  v.  Lady  Montague. 

S.  P.  citei        2^.  A  feoffrnent  was  made,  and  liicfeojfee  promifed  to  i;pake  a 

^^^^J  drfeafantc^  Vi^ch  promife  was  bj  parol  and  not  in  writing,  yet 

dngham,  vn  decreed  a  good  promife  within    the   ftatute  \    per  Nordi  IL 

the  fraud      Skin*  14^.  citcs  it  as  ruled  in  Lord  Chancellor  Finche's  time* 

after  the  ^ 

ftatute*    Chtftc.  Picc  Mich.  1 71 9*  in  cafe  of  Sir  Geo.  Maxwdl  ▼.  tddy  Moatagoe* 

.    38*  W*  leafed  an  houfe  to  N.  for  eleven  years,  and  was  fa  eJbw 
aoA   19  be  laid  out  in  repairs  s  the  agreement  was  reduced  into 

writing 


writing figned  anifeakd  by  both  parties ;  N.  repaired  the  houfe, 
and  finding  it  to  take  a  much  greater  fiim  than  the  20  /.  told  W.  (f 
it,  and  that  he  would  nevertheUfs  go  on,  a*td  Jay  out  more  money, 
if  he  would  enlarge  the  term  to  twenty-one  years,  or  add  fourteen, 
or  as  many  as  N.  fhould  think  fit.  IV,  replied^  *  that  they  would 
not  fall  out  about  that,  and  after  declared^  that  he  would  enlarge  the 
term,  without  mentioning  any  term  in  certain*  Qua;re,  Whether 
this  new  agreement  made  by  parol,  which  varied  from  the  writ- 
ten agreement,  ihould  be  carried  into  execution  notwithflanding 
the  (latute  of  frauds  ?  Ma{l;er  of  Bf>Us  faid,  that  before  the  fta- 
tute  written  agreements  couLd  not  be  controuled  by  a  parol  agrce* 
xnent  contrary  to  it,  or  altering  it ;  but  this  is  a.  new  agreement, 
and  the  laying  out  the  numey  is  a  performance  on  one  part,  and 
ought  to  he  carried  into  execution,  and  built  his  decree  upon  thefe 
cafes :  1  ft.  Where  a  parol  agreement  was  for  a  hui/ding  leafe,  and 
before  it  was  reduced  into  writing  she  leffee  began  to  build,  and  aft^r 
differing  on  the  terms  of  the  leafe,  the  leffee  brought  a  bill  and  the 
leffor  infified  on  the  fiatute  of  frauds.     The  Lord  Keeper  difmifl'ed  | 

the  bill,  but  the  plaintiff  was  relieved  in.Dom.  Proc*  and  the  fc- 
cond  was  a  cafe  in  Lord  Jeffcries's  time.  MS,  Rep.  Mich. 
4  Geo.  Cane.    . 

39.  A.  agrees  with  BJs  broker  for  5000 1.  Soutb-Sea  ftock,  the 
broker,  according  to  ufage,  made  an  entry  of  this  agreement  in  his 
pocket-book.  The  defendant  pleaded  ftatute  of  frauds,  that  no 
contra£l  can  be  good  unlefs  reduced  into  WTiting.  I^ord  C. 
Cowper  feemed  of  opinion  that  the  plea  was  good,  and  faid  that 
it  had  been  fo  held  in  many  other  cafes  \  but  on  looking  into  the 
plea  he  found,  that  he  had  barely  pleaded  the  ftatute,  without 
adding,  that  this  agreement  was  not  reduced  into  writing  as  he 
(hould  have  done,  and  fo  had  not  brought  his  cafe  within  the  fta- 
tute; and  therefore  the  plea  was  over-ruled.  Chan.  Prec.  533.  • 
pi.  328.  Trin.  1720.     Muflell  v.  Cook. 

40.  Where  the  fiatute  of  frauds  has-been  ufed  to  cover  a  fraud, 
the  Court  has  always  relieved*  The  ift  cafe  in  Lord  Nottingham's 
time,  where  there  was  an  abfolute  conveyance  and  a .  defeafance, 
which  defendant  would  not  execute,  but  inGfted  on  the  ftatute,  and 
it  was  ovear-ruled.  Next  in  Lord  Jeffrey's  time,  where  putting 
the  party  into  poffeffton  was  fuch  an  exemtion  of  the  agreement  in  part 
as  was  good  againfi  a  fubfequent  purchafin  fo  where  onefiands  by, 
and  fees  the  party  lay  out  his  money  in  building  on  the  defendants 
ground,  he  was  bound  thereby.  The  bill  here  was  to  have  a  leafe 
according  to  the  defendants  promife,  plaintiff  having  laid  out  money 
in  the  prendfes,  and  the  defendant  infifts  on  the  ftatute,  there  being 
no  agreement  in  writing,  nor  any  certain  terms  agreed  upon, 
and  lays  what  |)laititiff  laid  out  was  not  on  lafting  improvements, 
but  admits  plamtiff  built  a  ftable  which  coft  him  about  lol.  It 
was  proved,  that  defendant  told  the  plaintiff  bis  word  was  as  good 
as  his  bond,  andpromifed  the  plaintiff  a  leaje  when  hefiould  have  r/- 
nenved  his  own  from  his  landlord.  Lord  Chancellor  faid,  that  the 
defendant  is  guUty  of  a  fraud,  and  ought  to  be  puniihed  for  it, 
a^d  fo  decreed  a  leafe  to  the  plaintiffi  though  the  terms  were 

uncertain, 
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ifnoertain,  it  is  in  the  plaintiff's  de£bion  for  what  time  tie  wiU 
hold  ity  and  he  doth  eled  to  hold  during  the  defendant's  tenny 
at  the  old  rent,  and  plaintiff  to  pay  cofts.     Mich.  5  Geo.  Cane. 

41.  Where  a  man  onpromife  of  a  leafe  to  be  made  to  him,  lajt 
mut  money  on  impravementif  he  ihall  oblige  the  leflbr  afterwards  to 
execute  the  leafe,  becaufe  it  was  executed  on  the  part  of  the  leflee  j 
befides  the  leffor  (hall  not  take  advantage  of  his  own  fraud  to  ruii 
away  with  the  improvements  made  by  another ;  but  if  no  fuch 
expenet  bad  ban  oH  the  lejfeie  pari^  a  bare  promife  of  me  leafe, 
though  accompanied  with  pofleflion,  as.  where  a  Uffee  hy  pard 
agreii  to  tote  a  leq/ifir  a  term  fir  years  certain^  and  continued  in 
poffejion  on  the  erm  tbePkef^  "ftt  there  being  no  writing  to  make 
out  this  agreement,  it  is  direfilj  within  the  ftatute.  Chan. 
Prec.  561.  pL  344*  cites^  it  as  held  by  the  Matter  of  the  Rolls* 
Mich.  1 720.  in  cafe  of  Smith  v.  Turner.     . 

42.  A.  agrees  vntff  B*  fir  the  purchafe  of  nine  hoitfes^  which 
were  in  mortgage  to  7-  S*  and  pays  him  a  guinea  in  eame/l.     B* 

C  5^  }  ^^^t  a  note  to  J»  o*  and  defires  him  to  deliver  up  the  writingt 
be  having  dif^fed  of  them^  wmch  J.  8.  refufed^  unlefs  the  mortage^ 
money  was  paid  him  down,  and  iffiertuards  purchafes  them  himfelf: 
on  a  bill  brought  by  A.  for  a  fpecific  execution  of  the  agreement 
it  was  held,  diat  neither  the  guinea  paid  down,  nor  the  note 
(which  was  only  an  evidence  of  aflent,  but  did  nbt  afccrtain  the 
terms  of  the  agreement  as  to  what  fum  was  to  be  paid,  nor  to 
whom  the  houfes  were  to  be  difpofed  of,  nor  whether  by  way  of 
fal^  or  affignment,  or  leafe,  and  fo  all  the  danger  of  perjury^ 
which  the  ftatute  was  to  provide  againft,  would  be  let  in  to  af« 
certain  this  agreement)  were  fuiEcient  to  take  it  out  of  the  ftatute 
of  frauds  and  perjuries.  Chan.  Free.  560.  pl-344-  Pafch.  1721. 
Seagood  v.  Meal  and  Leonard* 

43.  Where  there  is  a  parol  agreement  for  a  leafe,  and  the  leflee 
by  virtue  of  fuch  agreement  enters  and  builds ;  this  Court  wiQ 
eftablifh  it  on  the  foot  of  fraud  in  the  leffor^  notwithftanding  the 
ftatute  of  frauds,  &c.  becaufe  contra^s  executed  hi  part  are  net 
always  within  the  ftatute  j  though  executory  contra&s  ^rz.  Per 
Cur.     9  Mod.  37.  Trin.  9  Geo.   in  cafe  of  Savage  v.  Fofter. 

S.  P.  cited  44.  A.  made  an  abfolute  mortgage  to  B.  (which  was  the  old 
m'  ^'f  ^^y  ^^  mortgaging  eftatcs) ; .  B.  the  mortgagee  promifed  to  make  a  dc" 
£d<i.  ciitn.  fi^fi^^^i  ^^^  the  Court  decreed  B»  to  make  it,  notwithftanding 
Prec.  516.  the  ftatute  of  frauds.  Cited  Arg.  9  Mod.  88.  Hill.  10  Geo. 
to  htve  been  £„  Canc.  in  cafe  of  Hofier  v.  Read. 

aecreed  m 

l<d.  Noitiiishaun*8  time.  • 

45.  Appeal  from  the  Rolls  Upon  this  cafe.  •  Hendon  enters 
into  a  contracf  in  nuriting  tenth  the  plaintiff  fir  the  purchafe  of  a  cof" 
lege  leafe ;  the  plaintiff  ft^reei  to  rene*iv  the  leafe  in  the  name  ej 
Hendon^  or  fuch  perfon  as  hcfhould  nominate 'kvA  appoint.  Hendon 
direcls  the  plaintiff  to  reneio  the  leafe  in  the  name  of  Cox^  and  declared 
he  bought  it  for  him  as  his  agent ;  the  plaintiff  brings  the  bill  againft 
both  for  the  rcfldue  of  the  piirchafe-moncy.  Decree  at  Ae  Rolh 
was  againft  botli  defendants  to  pay  the  money,  and  in  cafe  Hen^ 

don 
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lion  fliould  pay  it,  then  he  to  be  at  liberty  to  profecute  the  de- 
iBree  in  the  name  of  the  plaintiff  againil  the  other  defendant  Cox, 
vrho  was  the  ptincipaL  The  defendant  Cox  appeals,  for  that  he 
did  not  give  any  authority  in  writing  to  the  other  defendant  Hen- 
ilon  to  buy  it  for  him,  and  therefore  per  ftat.  29  Car.  2.  of 
frauds  he  ought  not  to  be  bound  by  the  contra£t.  Macclesfield 
.  C.  afiirmed  the  decree,  for  that  the  authority  to  treat  or  buy  for 
him  may  be  good  without  writings  though  the  contraB  itfelf  muji  be 
in  writing,  by  the  ftatute  of  frauds.  MS.  Rep.  Mich,  xo  Geo. 
in  Cane.  Waller  v.  Hendon  &  Cox. 

46.  It  was  made  a  queftion,  and  laid  before  all  the  judges  of  Comynt't 
England,  whether  a  contraB  for  Jioch  be  within  the  ftatute  of  J,*^h^^^' 
frauds,  which  mentions  goods,  wares  and  merchandizes  fo  as  to  7  Ceo.  x. 
reqmre  the  contra£l  to  be  in  writing,  or  money  to  be  paid  in  Pick  em- 
eameft,  and  they  were  equally  divided  thereupon ;  faid  per  Ld.  J^eby  ^'* 
C.King.  2  Wms.'8  Rep.  308.  Mich.  1725.  in  cafe  of  Colt  v.  s.  i.oia 
Nettervill.  ^^*'»J  ^«^or« 

Ld.  Ch.J. 
King;,  who  doobting,  it  was  argued  before  the  court  of  C.  B.  and  aAerwarJs  at  Serjeant**  Inn,  be/ory 

all  the  judges  of  England,  but  the  judges  being  divided  in  opinion,  it  was  adjourned. The  Court 

Aid,  that  it  had  been  detenniocd  here,  that  4)argains  rdattng  to  ftock  are  within  the  ftatute  of  frauds^ 
and  ifearneft  is  nor  given,  arenoda  pa^a.  Scl.  Cafes  in  Cane,  in  Ld*  King's  Time.  41  Trin.' 
J I  Geo.    CruU  v.  Dodfon. 

47.  Bill  for  a  fpecific  performance  of  a  promlfs  by  defendant 
fo  procure  plaintiff  to  be  made  deputy  to  defendants  fon  as  clerk  of  the 
^uft  of  peers  f  or  other  wife  to  provide  for  plaintiff  in  confideration  of 
plaint'ff^s  in/i/ling  upon   and  foliating  in  procuring  a  reverftonary 

grant  of  that  place  for  defendants  fon,  which  defendant  now  en*  [  C2C  T 
joyed,  &c.  Defendant  pleaded  the  ftatute  of  frauds  and  perjuries, 
and  that  the  promife  was  not  in  writing,  nor  to  be  performed 
within  one  year;  and  alfo  the  ftatute  of  limitations,  that  the 
promife  was  made  above  fix  years  before  the  bill  filed.  Per  Cur* 
the  plea  allowed  in  both  refpe£ls,  and  held,  ift,  That  a  parol  * 

promife  to  bepetfortned  upon  a  contingency  which  may  or  may  not  hap^ 
fen  within  a  year  jafter  the  making,  is  void  within  the  ftatute  of 
frauds.  2dly,  Apd  fo,  if  made  above  fix  years  before  the  bill 
or  a£tioQ  brought,  is  barred  by  the  ftatute  of  limitations,  though 
the  contingency  or  time  of  performance  happens  witliin  the  fix 
years.'  MS.  Rep«  Trin.  1726.  in  the  Exchequer.  Reynolds  v» 
Spencer  Cowper,  Efq. 

4S.  Bill  was  brought  for  fpecific  perfDrmance  of  covenants. 
The  plaintiff  fold  the  defendant  a  copyhold  eflate  of  the  yearly  value 
of  i6L  (on  which  was  timber  to  the  value  of  150 1.)  for  630  L 
and  covenanted  to  furretider  on  or  before  Michaelmas  then  T:ext ;  the 
defendant  paid  10  j*  in  part  of  the  purchafe,  entered  on  the  premifes, 
cut  down  timber,  flocked  the  land,  and  did  every  thing  as  owr.cr. 
The  plaintiff  proved  he  gave  notice  in  writing  that  he  wrald 
furrender  next  court  day,  and  attended  accordingly.  On  tht-  de- 
fendant's part  there  were  feveral  proofs  that  he  was  difordered  in 
liis  fenfes,  and  though  there  be  proof  that  the  timl)cr  was  of  the 
value  of  1501.  yet  as  no  cuftom  is  alleged  of  the  tenant's  hav* 
ing  power  to  cut  it  down,  it  muft  be  according  to  the  commoa 
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ht^f  by  ttrhicH  the  tenant  has  no  power  oyer  it,  and  therefoie  A 
plain  impofitioa.  The  Chancellor  was  of  opinion  it  was  a  great 
ever  value^  and  that  his  cutting  down  of  timber  was  a  convincing 
proof  of  his  folly,  becaufe  a  dire£l  forfeiture ;  but  as  it  is,  it  is 
a  matter  merely  at  law ;  the  covenant  is  to  furrender  at  or  b&» 
fore  Michaelmas,  you  fay  you  were  ready  at  the  next  court, 
which  does  not  appear  to  have  been  before  Michaelmas  ;  if  fur- 
render  had  been,  a£lion  would  have  lain  at  law.  Billdifmified. 
8el.  Cafes  in  Cane,  in  Ld.  King's  Time,  3.  Mich*  1 1  Geo.  £d« 
wards  v.  Heather. 


(I)    Executed  in  Part.     By  29  Car.  2.  cap.  3. 

!•  A  P^i^ol  zpetmtnt  for  the  fale  of  a  houfe^  and  201.  ptndj  wat 
**  decreed  without  further  execution  proved  \  and  the  Maf- 
ter  of  the  Rolls  faid,  that  be  Jbould  have  demurred  9n  the  Inllt 
but  having  now  proceeded  to  proof,  he  would  decree  it,  and  fo 
he  did.     2  Freem.  Rep.  128.  pi.  154.  Hill.  1670.  Anon* 

2.  A.  agreed  witli  B.  for  the  purchafe  of  an  houfe  for  290 1.  to 
to  be  paid,  and  paid  20  /.  in  hand,  and  tendered  the  reft  at  the  day^ 
and  was  relieved.  3  Chan.  Rep.  28.  Mich.  2i  Car.  2.  at  the 
Rolls,  Voll  V,  Smith. 

3.  Articles  of  agreement  for  a  purchafe  being  performed  in  part ^ 
decreed  a  fpecific  performance  of  the  whole,  the  mafter  to  fettle 
the  conveyance,  and  the  purchafor  to  give  fecurity  for  the  re- 
mainder of  the  purchafe  money.  Fin.  R.  20*  Mich.  25  Car.  2. 
Fofter  V,  Elves  &  al*. 

4.  A.  fold  houfes  to  B.  for  2000  ].  A  note  was  made  by  A. 
of  the  agreement^^/7^i  by  B.  but  not  by  A.    It  was  objefted,  that 

i  the  note  binds  not  A.  who  did  not  fign  it,  and  that  by  the  fta- 

tute  of  frauds,  &c.  and  therefore  in  equity  cannot  bind  the  other 

E  526  3  party  9  becaufe  either  both  muft  be  bound,  or  neither  of  them, 
in  equity;  but  decreed  the  contrary.  2  Chan,  Cafes,  164. 
Trln.   36  Car.  2.    Hatton  v.  Grey. 

5.  A.  by  parol  agrees  to  grant  a  leafe  to  B.  A  leafe  is  drawn 
and  corre£ted  by  B.'s  counfel,  and  afterwards  ingroflcd  and  car* 
ecuted  by  A.  B.  pleaded  the  ftatute  of  frauds,  that  he  had  figned 
no  agreement  in  writing,  the  words  of  the  a£):  being,  that  it  muft 
be  (igned  by  the  party  that  is  to  be  botmd  by  it.  North  K.  or- 
dered B.  to  anfwer,  and  to  fave  the  benefit  of  the  pica  to  the 
hearing.  Vern.  R,  221.  pi.  220.  Hill.  *  1683.  Lowtherv.. 
CarriU. 

6.  Adminijlrator  and  her  two  children  being  intitled  to  a  leafo 
pf  a  houfe,  agree  to  make  a  /ea/efor  10  years.  The  adminiftrator, 
with  the  privity  of  the  other  two,  executed  the  leafe.  The  fta* 
tute  of  frauds  is  no  plea  for  the  other  two ;  per  Ld.  ^.  North* 
Vem.  210.  pi.  207.  Mich.  1683.     Heyter  v.  Sturman. 

7.  In  a  cafe  where  no  intereft  may  pajs  by  a  parol  agreement^ 
jet  if  the  perfon  enjoys  according  tofuch  agreement^,  an  a^on  Iie« 

ht 
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for  the  money  upon  the  other's  agreement,  as  in  the  cafe  of  an 
agreement  for  enjoyment  of  tithes  for  6  years.  Skin.  113.  pi.  4, 
.Trin.  35  Car.  2.  B.  R.     Eaton  v.  Sherwin. 

8.  Afett/ement  was  made  on  the  wife  in  marriage,  in  purfuance 
tf  articles  in  writing  fealcd ;  if  it  alter  appear  to  be  deficient^  it 
fiiall  be  made  up  by  the  heir ;  but  if  it  had  been  only  upon  a  parol 
agreement^  or  if  at  the  time  of  the  fettlement  the  lands  had 
been  of  full  value,  and  after  by  accident  had  gone  lefs,  there 
had  been  no  relief.  Skin.  158.  Hill.  35  &  36  Car.  2.  Speak 
v.'Pedley. 

9.  A  parol  agreement  ^rii  purchafe  ofldndy  and  pojpjfton  delU  in  thJscaft 
virtdy  decreed  by  Jefferies  C.  to  be  executed  againft  a  lubfequent  **^*  ^"  * 
purchafor,  v/ith  notice  to  whom  a  conveyance  was  made,  and  f![^  'huTml' 
'who  had   thereupon  paid  his  money.     Vern.  R.  363.  pi.  357.  j%wbyeU 
Hill.   id8c.     Butcher  v.  Stapely  and  i3utcher.  ^^^  ?^^y* 

■J  ,  '  coniaining 

the  heads  of  the  agiecmeiit.     Ibid.  An  agreement,  though  not  in  writing,  if  executed  on  on« 

part,  has  been  always  looked  upon  fo  far  conclufive,  as  to  induce  the  Court  co  decree  an  execution 
•A  the  Other  part}  per  Ld.  Macclesfield.     Ch.  Prec.  518.  pi.  310.  Trin.  1719.  Lockey  t.  l.ockey* 

to.  Atticles  for  xixt  purchafe  of  lands  vrtrt  ftgnedj  but  notfealed, 
but  the  plaintiff  was  put  into  pojfejfton  of  fome  part.  The  Court 
decreed  an  execution,  and  Ld.  Commiflioner  Rawlinfon  {aid, 
that  agreements  in  writing,  though  not  fealed,  have  fome  better 
countenance  fincc  the  ftacute  of  frauds  and  perjuries  than  they 
had  before.  Ch,  Prec.  16.  pi.  i5.  Hill.  i6po.  Wheeler  v. 
Newton. 

ir.  If  A.  fays  to  B.  /  will  give  fo  much  for  your  horfe^  and  J5. 
agrees  to  take  it^  if  nothing  more  paffeth  between  them^  and  no  earneft 
IS  given,  and  they  depart  from  one  another,  this  in  point  of  evi- 
dence is  hot  to  be  taken  but  as  a  naked  communication^  and  fo  is 
D.  30.  [pi.]  203.  &  14  H.  8.  22.  Per  Holt.  Ch.  J.  in  delivering 
the  opinion  of  the  Court.  Lutw.  252.  Hill.  8  W.  3.  in  the  cafe 
of  Thorpe  v.  Thorpe. 

12.  A.  at  a  public  fale  of  eftate^  offered  l2^o  L  for  the  purchafe^ 
which  was  accepted  and  agreed  to,  and  conveyances  directed  to 
be  made,  and  poffef/ion  aElually  delivered^  but  difputes  arofe  about 
fettling  the  conveyances.  Wright  K.  decreed  A.  to  proceed  in 
the  purchafe,  in  cafe  he  could  have  a  good  title,  and  for  that 
purpofe  referred  it  to  a  mailer.  2  Vcrn.  455.  pi.  417.  Hill. 
1703.    Pyke  V.  Williams. 

13.  A.  purfuant  to  a  parol  agreement  for  a  building  leafe  of  *  f  527  J 
Wild-Houfe,  proceeded  \o  pull  down  party  and  build  party  but  be-  n>id.  ci  et 
fore  any  Icafc  executed,  the  owner  of  the  foil  died.     Defendant's  *^io^^^«  "ft 
reprefentatives  knew  nothing  of  the  mattter,  and  infiftcd  on  the  v.  Butcher. 

ftatute  of  frauds,  &c.  and  the  Lord  Keeper  difmifled  the  bill ;  s.  i^ 

but  on  appeal  to  the  lords  in  parliament,  tfiat  difmiflion  was  re-  ^J^j^  '" 

verfed,   and   a  building  leafe   decreed;    *  cited    2  Vcrn.   456.  i wb^ 

Hill.  1703.  in  cafe  of  Pyke  r.  Williams,  as  the  cafe  of  f  Foxcraft  ^^  J«fl<» 

that  he  thought  he  was  bound  in  confc'encc  to  have  made  a  leafe  In  writing,  and  the  heir  ueiMu^  uim 
iMt  to  difcompofe  himfelf,   pronaifed  that  he  would  fupply  it.     S.  C.  cited  G.  Hqu.  Rep.  u, 
t*  C.  dted  C.  £^u«  Iltp.  4«  f  S.  C.  gt^  Chim.  Prt^,  {19.  and  ^26. 

Qjl  %  14.  Earneft 


^27  ^ontraft  and  dgreemettt. 

iSiik.  113.       14.  Earneft  is  only  to  bind  the  bargain^  and  a  demand  of  goocb 


accordingly 


by  Huit  ch.  the  intent  of  the  bargain.      6  Mod.  i62«  Pafch.  3  Ann.    Lan^ 
J.  at  nifi      ford  V.  Admuuftrator  of  Tyler. 

priut  at 

GuiJdhall. 

iSa:k.  113.  I  J.  After  iarnejt  given  the  vendor  cannot  fell  to  another^  but  if 

Kcordindy "  vcndce  docs  not  come  to  pay  and  take  the  goods,  vendor  ought  to 

by  Hoit  ch!  requeft  him  to  come  and  pay»  and  if  he  comes  not  in  convenient 

J.  at  nifi  time,  the  agreement  is  diflblved,  and  then  he  may  fclL  6  Mod.  162. 

Cuil^l.  Pafch-  3  Ann.  B.  R.    Langford  v.  Tyler. 

I  Salic.  113.       1 6.  Notwithftanding  the  earned  the  money  muft  be  paid  upon 
*  s.  p   b    ^^^^^^Z  *^*y  ^^  goods,  unlcfs  there  is  ezprefs  agreement  that 
HoltCh. jj  payment  is  to  be  made  at  a  certain  time^    6  Mod.  l(Jz.  per  Holt 
Ch.  J.     Langford  v.  Tyler. 

17.  The  provoft  and  fcholars  of  King's  Ccdlege  in  Cambridge^ 
.  being  fcifed  in  fee  of  the  tithes  of  Priors  Quarter  in  Tiverton  in 
com.  Devon  cum  pcrtinemiis,  did  by  a  deed  dated  15  July,  16^9 
demife  the  fame  toEliz.  Duck,  widow,  for  21  years  under  fcveral 
other  covenants  and  rents,  &c.  And  afterwards  the  faid  Mrs. 
Duck,  by  articles  dated  the  23d  June,  1704,  between  hier  of  the 
one  part,  and  Mr.  Upcot  of  the  other  part,  did  covenant  and  pro* 
mife  to  convey  to  the  defendant  Upcot,  his  executors^  and  af- 
(igns,  the  faid  portion  of  tithes  cum  pertinentiis,  during  her  eftate 
and  intereft  therein  unexpired  at  Michaelmas  then  next  follow* 
ing,  and  there  were  fevcral  other  covenants  and  refervations 
about  the  payment  of  the  rents,  and  providing  for  the  college- 
officers;  and  the  faid  Upcot  was  to  give  in  confideration  of  &$ 
,  350 1.  The  plaintiff,  Coleman,  who  bad  formerly  been  in  treaty 
with  Mrs.  Duck  for  thefe  tithes,  hearing  the  defendant  had 
articled  for  them  with  her>  applied  himielf  to  the  defendant, 
and  after  feveral  treaties,  which  proved  to  be  inefibflual,  the 
defendant  fends  his  fon,  William  Upcot,  and  Mr.  Froft,  and 
Mr.  Barton,  with  a  letter  to  the  plaintiff's  houfe,  dated  aoth  Sep- 
tember, 1 704,  wherein  the  faid  defendant  faid^  that  if  fie  parted 
nvlth  the  faid  tithesy  it  fiould  be  on  certain  conditions  following, 
(viz.)  that  the  plaintiff  fiould  pay  the  defendant  150  A  ^uhen  be 
relinquified  his  right,  and  executed  his  agreement  with  Mrs.  Duck  ; 
that  the  plaintiff  fiould  quit  all  pretences  of  tithes  winch  the  plcifU^ 
or  his  fon  London  fiould  or  might  claim  in  the  part  lying  vfithta 
the  faid  quarter  of  Tiverton,  and  pay  no  more  than  formerly  per 
acre  for  the  tithes^  or  venifon,  and  pay  only  10  s.  per  ann.  in  lieu 
of  tithes  or  juftment  for  his  8th  part  in  Weft  Barton,  and  that 
the  defendant  would  have  the  plaintiff's  right  in  the  feat  in  the 
'  church  where  his  fon  London's  family  fit,  and  unlefs  the  plaintiff 
Kvould  take  it  upon  thefe  terms y  he  would  not  part  with  it  i  and  if  the 
plaintiff  parted  with  it,  the  defendant  was  to  have  the  refufal, 
and  would  be  obliged  to  take  it  within  a  year  upon  the  fame 
terms.  This  letter  was  directed  to  the  plaintiff,  and  brought  to 
his  houfe  by  the  defendant's  fon,  who  came  thither  with  two 
«thor  perfons,  and  asfoon  as  the  plaintiff  had  peruftd  the  Uner^  be 

accepted 
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mcaptei  ofthr  terms  in  the /aid  litter  ;  and  the  fin  went  home  and  aom 
quainted  his  father  with  it,  and  the  next  day  fent  his  attorney  to  ac^ 
quaint  the  defendant  with  it,  and  to  requefifrom  him  a  copy  of  Mrs, 
DucVs  articles  (the  original  being  lodged  in  the  hands  of  a  friend), 
m)bo  accordingly  delivered  them  to  thefaid  attomevj  and  appointed  a  day 
for  the  executing  the  fame,  and  the  receiving  of  the  1 59  /.  but  on  fomc 
pretence  he  appointed  the  day  after  that,  and  on  the  Monday  went 
to  Mrs.  Duck  (who  had  alfo  notice  of  ^he  defendant's  agreement 
with  the  plaintiff,  by  the  plaintiff's  order)  and  fettled  a  convey- 
ance from  Mrs.  Duck  to  himfelf* 

N.  B.  The  letter  was  not  fuhfcrihed  by  Mr.  Coleman,  till  3  or 
4  days  after  his  accepting  of  the  bargain^  and  was  afterwards 
(lamped,  paying  the  5  1.  penalty. 

My  Lord  Keeper  decreed  the  defendant  to  perform  this  agree- 
ment, for  that  it  was  dire£lly  within  the  flatute  of  frauds,  as  be- 
ing an  agreement  figned  by  tne  party  to  be  charged  with  the  fame, 
and  there  was  no  need  oz  its  being  figned  by  both  parties,  and 
the  plaintiff  by  his  bill  hath  fubmitted  to  perform  what  was  re<^ 
quired  of  his  part  to  be  performed.  If  a  man  (being  in  company) 
makes  offers  of  a  bargain,  and  then  writes  them  down^  andftgns  them, 
and  the  other  party  takes  them  up^  and  prefers  his  bill,  this  fhall  be  a 
good  bargain,  and  the  party  fhall  be  compelled  to  a  fpecific  per- 
formance of  it.  This,  though  it  was  not  at  iirft  a  contrail,  but 
conditionally  only,  if  the  other  would  accept  of  it,  yet  when 
the  other  had  accepted  of  it,  it  was  all  one,  and  the  defend- 
ant intended  it  fo  by  his  fending  his  fon  with  the  letter,  and 
two  perfons  befides.  MS.  Rep.  HilL  Vac.  5  Ann*  Coleman  v* 
Upcor. 

1 8.  Wherever  a  parol  agreement  is  begun  to  be  put  in  execution, 
4ind  intended  to  be  continued,  there  though  there  be  no  writing,  yet 
thisjCourt  will  inforce  the  execution  thereof,  notwithilanding 
^platute  of  frauds  and  perjuries  -,  per  Ld.  Cowper.  G.  £qu. 
jpFv^.  HilL  6  Ann.  in  Cane,  in  cafe  of  Ld.  Guernfey  y«  Rod- 
oridges* 

19.  A.  bought  goods  of  B.  to  the  value  of  500  L  but  not  hav-  But  note,  n« 
iog  money  ready  to  pay,  propofed  to  mortgage  land  to  fecure  the  mo^  reafon  wat 
ney,  and  in  order  thereto.  A*  left  the  title  deeds  with  B,  to  get  an  thisdecrtc 

ied  the 


mffignmeot  drawn,  who  carried  the  deeds  to  an  attorney  to  infpe£):  ibid 

le  title,  and  draw  the  afTignment,  and  after  fome  time  the  attor- 
ney died  without  drawing  the  mortgage.  Then  B.  carried  them 
to  a  fcrivener  for  the  fame  purpofe,  but  before  the  mortgage  was 
perfected  A*  became  a  bankrupt.  Decreed  the  deeds  to  be  delivered 
up  by  B.  to  the  aifignee  of  the  bankrupt.  Ch.  Free*  375.  pL  261, 
Mich.  1 713.     Brander  V.  Boles. 

ao.  A.  the  plaintiff  agreed  to  fell  B,  the  defendant  a  houfe  for 
640  /.  and  by  confent  of  A,  and  B.  an  attorney  drew  a  conveyance,  and 
fent  it  to  B.  who  made  feveral  alterations,  and  gQve  it  back  to  be  in^ 
groffedy  whereupon  a  time  was  appointed  for  A.  and  B.  to  meet 
and  for  B.  to  pay  the  money.  JL  and  the  attorney  came  to  the 
place  appointed^  and  executed  the  conveyance,  and  got  the  fame  regif* 
Ured^  and  then  brought  his  bill  to  compel  B.  to  pay  the  money^ 
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It  was  infifted,  that  B/s  altering  the  draught  M^ith  his  own  haxx^ 
could  not  be  called  a  figning,  and  that  had  he  wrote  over  Ac 
whole  deed  with  his  own  hand,  witliout  figning  it,  it  had  not 
been  fufficient,  and  cited  the  cafe  of  Ithel  v.  Potter,  deter- 
mined at  the  Rollsj  Trin.  1 7 1 9,  on  the  yery  fame  point.     And 
Lord  Chancellor  faid,  that  unlefs  in  fome  particular  cafes  where, 
there  has  been  an  execution  of  the  contra^i,  by  entering  upon  and 
improving  the   premifes,    the  party's   figning  the   agreement  is 
abfolutely  necefiary  for  the  completing  it,   and  to  put  a  diflerent 
condrudion  upon  the  a£l,  would  be  to  repeal  it ;  and  as  to  the 
regiftering  the  deeds,  he  thought  it  immaterial  as  to  binding  B. 
And  his  lordfhip  laid  great  ftrefs  on  what  the  .defendant  mention* 
ed  in  the  anfwering  part^  wherein  B.  fwore  that  it  was  agreed  en 
[  529  ]    between  A.  and  A/i»,  that  B»  might  he  off  at  any  time^  on  paying 
the  charge  of  preparing  the  writing  which  B.  faid  he  was  willing  to 
do.'Wms.'sRcp.  770.  pi.  221.  Mich.  1722.  Hawkins  v.  Holmes. 
21-  An  agreement,  though  executed  in  part^  yet  being  after- 
wards by  an  ail  of  parliament  rendered  impofjihle  to  he  performed^  (hall 
not  prejudice  any  perfon.      8  Mod.  51.  Trin.  7  Geo.  i.     Win* 
nington  v.  Brifqoc. 

22.  Some  heads  of  a  leafe  agreed  upon  were  taken  by  an  attomer 
in  writing y  but  upon  proof  that  fome  other  were  omitted  which 
were  agreed  upon  between  the  parties  at  the  fame  time,  it  was 
decreed  that  thofe  claufes  ihould  be  put  intp  the  leafe,  not- 
withftanding  the  ftatute  of  frauds,  which  was  ftrpngly  infifted 
upon  \  Afg.  9  Mod.  88.  Hill.  10  Geo.  i.  in  Cane,  in  the  cafe  o£ 
Hofier  v.  Readj  cites  it  as  the  cafe  of  Jones  t.  Sheriff!    ^ 

(K)     Pleadings. 

X.  iN  trefpafs  upon  the  cafe,  the  opinion  of  the  Court  was,  that 
-^  if  a  man  declares  that  the  defendant  took  upon  him  to  make  a  nnlt 
hy  a  day^  and  did  not^  the  declaration  is  not  good,  becaufe  it  is  not 
declared  what  he  fbould  have  for  his  labour^  and  the  reafbn  feems 
to  be  inafmuch  as  otherwife  it  is  nudum  paElum  unde  non  oritur 
a£tio;  quod  not  a.     Br.  Contra£b,  pi.  5.  cites  3  H.  6.  36. 

2.  Notwithftanding  a  contract  may  be  upon  condition,  yet  in  debt 
^he  ^2XV^  fhall  not  traverfe  the  contraBy  becaufe  he  may  wage  Ins 
law.     Br.  ContraS,  pi.  7.  cites  33  H.  6.  43. 

3.  In  debt  upon  a  contrary  if  the  defendant  fjys  that  it  %vas  made 
upon  certain  condition  at  another  place  in  the  fame  county  j  the  plaintiffs 
may  fay^  that  it  was  made  ftmply  without  condition,  prift,  without 

<  traverfmg  the  place,  becaufe  it  is  in  one  and. the  fame  county; 
but  if  the  condition  be  made  ia  another  county,  there  he  ihaU 
traverfe  that  it  wns  not  made  fimply  where  the  plaintiff"  counted, 
and  the  like  order  (hall  be  in  detinue  of  chattels,  faid  by  Needham 
that  it  was  adjudged  the  laft  term,  quod  nemo  negarit,  and  fo  fee 
contraft  travcrfablc,  which  i^in  effeft  a  mefne  conveyance,  where 
he  might  have  waged  his  law.  Br,  Traverfe,  fetx  &(U  ^.  30.  cites 
34  H,  6.  42. 

4.  Diii 


I  j_ 
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4«  Debt  upon  a  retainer  in  htt/bandry  for  his  f alary  arrcar ;  the  A- 

fendantfaidj  that  he  did  not  retain  him  in  huJbanJry^  and  a  good 

plea,  by.rcafon  that  he  cannot  wage  his  law  in  this  cafe,  and 

therefore  he  may  traverfe  the  contra^  j  quod  nota  bene.  Br.  Con* 

lra£):,  pi.  20.  cites  38  H.  6.  22. 

5.  A  prior  retained  afervant  whoferved  the  houfe^  the  prior  died. 
The  fucceflbr  (hall  be  charged,  though  the  falary  was  more  than 
is  warranted  by  the  ftatute ;  ami  per  Danby,  his  count  is  good^ 
though  he  did  not  fay  By  whom  he  nvas  retained^  nor  whether  he  did 
Hsfervice  or  not,  Quxrc  of" the  retainer.  Br,  Contrail:,  pi.  37. 
cites  3  £.  4.  21: 

6.  Debty  becaufc  the  plaintiff  had  the  feme  and  fon  of  the  dc-^ 
fendant  at  boards  and  let  to  the  defendant  a  chamber  for  the  feme 
and  fon,  rendering  for  the  chamber  and  boarding  6  s.  a  week  ; 
and  the  defendant  faid^  that  the  plaintiff  did  not  let  the  chamber^  and 
by  the  beft  opinion  it  is  a  good  anfwer  to  all  \  for  deftroying  the 
(ontraEl  in  partj  is  deftroying  it  in  allj,  for  it  is -a  thing  intirc. 
Sr«  Barre,  pi.  39.  cites  9  £.  4.    i. 

7.  In  debt  again/I  B,  upon  a  cdntraB  hc  faid^    that  the  con^    [  53^  3 
tra^  was  made  by  him  and  one  C  who  is  alive  not  named;  judg* 

ment  of  the  writ ;  by  which  the  writ  abated.    Br.  Brief,  pi.  217% 
cites  9  E.  4.  24, 

8.  Atlion  upon  the  cafe  of  bargain  of  certain  land^^  money  paid 
hefore-*hand^  and  after  he  infeoffed  ajlranger  contrary  to  his  bargain  ; 
the  defendant  faid^  that  he  fold  to  the  plaintiff  upon  condition  he  fbould 
pay  to  him  10/,  fuch  a  day^  and  per  Cur.  there  he  ought  to 
traverfe,  abfque  hoc  that  it  was  fold  for  fo  much  money  paid  before^^ 
handy  prouty  &c.  For  when  the  ^himifffalfely  recites  his  bargain^ 
it  fuffices  for  the  defendant  to  traverfe  it.  Br,  Tr^verfci  per,  &c, 
pi.  248.  cites- 16  E,  4.  9* 

9.  But  Brooke  fays  it  feems,  that  if  the  bargain  be  declared fn^ 
glcy  the  defendant  may^/w  that  it  was  upon  condition  without  tra« 
verfe.     Br.  Ibid. 

10.  Debt,  and  counted  of  a  leafe  of  a  chamber  and  certain  beds  to 
the  defendant,  and  that  he  fhall  be  at  table  with  the  plaintiff  for  a 
pertain  time,  paying  20s.  by  the  week  for  all,  and  counted  that  it 
amounted  to  lol.  &c.  The  defendant  foidy  that  as  to  the  chamber 
(tnd  ted  non  dimiftt,  and  found  for  the  plaintiff,  and  alleged  ix^ 
arreft  of  judgment,  that  this  is  jeofail,  becaufe  he  ^d  not  anfwer 
to  the  boarding ;  and  upon  good  argument  it  was  held  that  the  con^ 
iraBfalfe  in  parcel  is  falfe  in  all,  and  therefore  the  plea  good,  quod 
non  dimifit  parcellam,  &c.  and  therefore  the  plaintiff  recovered  by 
award.  But  Brian  was  ftrongly  againft  it,  and  the  juftices  of 
B.  R.  in  coming  from  Weltminfter  faid,  that  it  was  jeofail. 
And  per  Brian,  the  iffue  ought  to  have  been  nihil  debet  prout,  iccm 
and  give  his  matter  in  evidence;  but  all  the  other  juftices  of  C.  B. 
were  againft  Brian,  and  it  feems  to  be  good  reafon  that  it  ihall  b^ 
a  good  plea;  for  otherwife  the  plaintiff,  by  falfe  declarations^ 
(where  the  contra£l  was  only  for  boarding)  may,  by  the  adding 
the  leafe  of  the  chamber,  ouft  the  defendant  ot  his  Uw  without 
juft  caufe }  (}U9dqo;a«    Br.  Dette,  pL  170.  cit«9  Zl  £•  4*  28, 
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Tt*  In' debt  the  defendant  may  travirfi  part  of  the  contrail  df 
the  thing  of  'which  the  defendant  cann$t  wage  bis  taw.  Br.  G>n« 
tra£l,  pi.  28.  cites  21  £.4*  a 8. 

1 2.  It  was  faid  arguendo,  that  in  debt^  if  the  plaintiff  counts  rf 
buying  of  a  horje  in  the  county  of  Middlefex  for  20  8.  and  the  ^ 
fendant  faysy  that  he  bought  it  in  London  upon  condition^  and^fi^ewed 
the  condition  performed^  abfque  hoc  that  he  bought  it  in  the  county 
of  MiddUfex^  prout)  &c.  and  a  good  plea;  quod  omnes  conceu 
ierunt.  Br.  Traverfe,  per,  &c.  pi.  261.  cites  21  £•  4.  29. 
^.^'  ^P-  13.  If  one  retains  a  fervant  to  fervefor  a  year^  for  a  falary  of 
*^'"**  20  s.  there  if  the  fervant  demands  the  20  s.  he  ought  to  jbevf 
that  the  time  is  pq/ly  viz.  that  the  year  is  expired,  and  ought  to 
plead  it  certainly ;  becaufe  his  a£lion  is  given  in  refpe£t  of  the 
year  paft,  and  of  the  thing,  done  in  time,  and  the  time  is  parcel 
of  the  caufe  of  the  demand,  and  precedes  the  demand.  PL  C.  26.  b. 
cites  Mich.  20  H.  7,  i2.  by  Rede  J. 

14,  A£tion  for  breach  of  covenant  in  a  deed;  defendant  pleads 
parol  agreement y  afterwards  in  difcharge  of  the  former  covenant  1,  but 
the  Court  held  the  plea  not  good,  and  took  thefe  differences ; 
that  a  parol  agreement,  before  breach  of  it,  may  be  difch^ged  by 
parol,  and  fo  pleaded  \  but  afier  breach  it  cannot  be  pleaded  in 
difcharge  without  fatisfa£lion  alfo  pleaded ;  but  a  difcharge  may 
be  pleaded  by  deed,  be  the  covenant  by  parol  or  by  deed  after  a 
breach,  and  without  fatisfaclion^  Sty.  8«  Hill.  22  Car«  B.  R. 
Fortefcue  v.  Brograve. 

15.  He  that  will  have  the  benefit  of  a  mutual  agreement^  mu(t 
Jhew  that  he  has  done  his  part.      MS.  Tah«   March  28j    1727. 

Puchefs  of  Hamilton  v«  Duke  Hamilton* 


C  S3  O  (L)    Decreed. 

l«   A  Draught  of  an  agreement  before  commiffioners  decreed,  not* 
-^  withitanding    the    defendant  refufed.      11  &   12  Eliz, 
Toth.  65.     Pope  V.  Mafon. 

2.  Though  an  ejlate  cannot  be  created  by  covenant  by  law,  yet 
it  will  be  made  good  in  equity.  Toth.  147.  cites  June  40  EIiz. 
Prince  v,  Green. 

3.  The  defendant  promifed  and  agreed  to  affure  leafes  in  marriage 
with  the  plaintiff* s  daughter Sy  who  would  not  perform  it,  but  or- 
dered, Toth.  ;t6o,  cites  Long  v.  Long.  40  Eliz.  li.  A.  fo.  360 
or  369. 

4.  A  man  promifed  to  affure  lands  in  confideration  of  marriage^ 
but  after  tlie  marriage  refufeth,  yet  ordered.  Toth.  260.  cites 
Gerard's  cafe  in  2  Jac.  li.  A.  fo.  202. 

5.  Where  the  laiv  cannot  give  a  leafe,  or  a  thing  promifed^  but 
damagcy  there  is  fome  caufe  for  the  Court  to  compel  the  party 
to  perform  the  thing  promifed.  Toth,  259.  cites  Brown  v. 
North,  Waller  V.  Salter,^  Trin.  8  Jac  li.  A. 

6.  liYiz  defendant  promifed  to  fell  the  plaintiff  land,  whereof  lOA 
fi'A/  gvo^n  htm^  yet  the  defeud^Qt  would  not  perform,  yet  be 
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Diould/  Toth.26o.  cites  Feme  v.  Bullock.  Mich.  9  Jac.  li.  A. 
fo.  274. 

7.  The  defendant  promifed  his  father j  to  ajfure  certain  copyhold 
lands  to  the  plaintiffs  but  the  father  dying  before  any  furrender,  he 
denied  to  aflure  the  fame,  yet  decreed  he  Ihould.  Toth.  261. 
cites  21  Maii|  9  Jac.    Paile  v.  Paile. 

8.  Upon  a  promife  made  by  the  defendant  to  convey  his  lands 
unto  the  plaintiff  was  the  caufe  of  his  marriage^  but  when  the  faid 
defendant  came  to  be  old,  he  conveved  away  the  fame  lands  from 
the  plaintiff,  contrary  to  his  promiie.  The  plaintiff  was  relieved 
for  part  of  the  faid  lands.  Toth.  260.  cites  13  Jul.  11  Ja. 
Otway  V.  Hibblethwaite. 

9.  A  promife  of  500/.  to  make  himfelf  a  baronet^  but  would  not 
pay  it.  Toth.  261,  262.  cites  Ruflelv.  Read;  yet  decreed 
about  5  or  6  Car. 

10.  A.  purchafes  land  of  B.  at  4320I.  A.  after  agrees,  that 
tn  BnS  abatement  of  ^7.0 1.  of  the  4320/.  he  'mould  re^convey  when- 
ever the  king,  and  dean  and  chapter  were  redored.  B.  made 
the  abatement.  Decreed  againft  the  fon  of  A.,  A.  being  dead^ 
though  it  was  obje£):ed,  that  it  was  only  in  nature  of  a  wager, 
and  the  confideration  unequal  and  penal;  and  that  an  a£tion 
more  properly  lay.  Chan.  Cafes,  42.  Hill.  14  Car.  2.  on  appeal 
from  a  decree  at  the  Rolls.     Parker  v.  Palmer. 

11.  Promife  to  deliver  up  a  bond  upon  a  condition,  which  was 
afterwards  performed ;  decreed  to.  deliver  up  the  bond,  though 
the  thing  done  did  not  amount  to  the  fum  due.  N.  Ch.  R.  128. 
21  Car.  2.     Bootle  v.  SanAry. 

12.  Sale  of  fourteen  (hares  out  of  thirty-fix  (liares  in  the  New- 
River  water,  which  thirty-fix  (hares  were  charged  with  a  rent 
of  500 1.  per  ann.  to  the  crown  in  fee,  and  100 1.  per  ann.  to 
H.  M.  for  life.  And  Sir  Hugh  in  his  agreement  with  B.  had 
covenanted  to  difcharge  the  fourteen  fbares  he  had  agreed  to  fell  B. 

from  thofe  rents.  Decreed  that  the  plaintiff  (hould  enjoy  the 
fourteen  (hares  difcharged  of  thofe  rents,  and  that  the  other 
twenty-two  (hares  (hould  be  fubje£b  to  the  plaintiff's  indemnity 
therein,  notwithftanding  it  was  infifted  that  Sir  Hugh's  covenant 
to  difcharge  the  fourteen  (hares  of  thofe  rents  was  merely  per- 
fonal,  ahd  did  not  nor  could  charge  the  whole  rents  upon  the 
twenty-two  (hares.  Chan.  Cafes,  208.  21 2.  Trin.  23  Car.  2. 
Lord  Combury  v.  Middleton. 

13.  The  remedy  of  an  agreement  ought  to  be  reciprocal s   per    E  53*  1 
Windham  J.   Chan.  Cafes,  209.  Trin.    23  Car.  2.    Lord  Corn- 
bury  V.  Middleton. 

14.  A  widow  agrees  to  accept  100/.  per  ann.  for  hex  jointure^ 
when  by  marriage  articles  (he  was  to  have  300/.  per  ann.  The 
Court  decreed  die  Agreement.  Fin.  R.  128.  Mich.  26  Car.  2. 
Nordiff  V.  Worfeley. 

15.  A.  having  made  a  bill  offale^  and  confeffed  a  judgment  to 
B.  for  fecuring  rent,  agreed  afterwards  with  B.  to  deliver  up  the 
l)il!,  and  aclnowledge fat'ufaB'wn  on  the  judgment,  if  C.  wOuld  be 
^vmd  with  B.  to  A.  for  payment,  which  was  done  accordingly, 
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but  B,  died  before  he  had  performed  his  part*  Decreed  that  the 
adminidrator  of  B.  deliver  up  the  bill  of  fale,  and  acknowledge 
fatisfa£tion  on  the  judgment.  Fin.  R.  300-  Pafch.  29  C?r.  2* 
Love  V.  Haw  Ices* 

16.  A  v(/luntary  agreement  is  not  obliging  in  equity,  unlefs 
the  whole  be  performed.  Chan.  Cafes,  302.  Mich.  29  Car.  2^ 
Butcher  v.  Hintoij  &  Short. 

17.  An  agreement  between  creditors  of  a  bankrupt  decreed  to  be 
performed.  Fin.  R.  326.  Mich,  29  Car.  2.  Ebfworth  and 
Manfell  v.  Kent  &  al', 

1 8.  Leflee  of  a  term  agrees  in  confidcration  of  money  paid, 
and  more  to  be  paid,  to  fell  his  term  to  A,^  A.  procuring  a  /r- 
ttnce  of  lejfor  end  demifmg  the  land  to  B*for  life.  A.  inftead  of  a 
licence  took  a  new  leafc  of  the  lefibr  for  tlie  fame  lives,  and  by 
bill  fcts  forth  that  he  is  ready  to  make  the  demife  to  B.  and  pay 
the  reft  of  the  money.  Decreed  the  agreement  to  be  performed^ 
and  the  leafe  to  be  made  to  B.  and  B,  to  execute  a  counter^ 
part^  Fin.  R.  420,  Pafch,  3 1  Car.  2,  Wallenger  v.  Gfccn-» 
field  &  Norris. 

19.  In  cafe  of  an  unreafonalle  agreement,  though  reduced  into 
writing  but  not  fealed,  as  to  give  in  marriage  with  one  daughter 
more  thin  would  be  remaining  for  the  father,  (who  was  in  debt,) 
and  two  other  daughters,  and  the  mother.  Ld.  Chancellor 
would  not  decree  the  fame,  but  if  the  plaintiffs  could  recover 
at  law  he  would  leave  tliem  to  the  remedy,  and  it  was  referred 
to  the  parties  to  agree  amongft  themfelves,  elfe  to  attend  again. 
2  Chan.  Cafes,  17.   Hill.  31  &  32  Car.  %.  Anon. 

20.  A.  agreed  to  fell  land  to  B.  and  received  210  L  efthefwr^ 
chafe  inoneyy  and  the  reiidue  was  to  be  paid  on  executiog  the 
conveyance  fuch  a  day.  But  at  the  day  the  writings  were  not 
ready  though  the  money  was ;  and  A;  telling  B.  he  could  have 
loo/.  more  for  the  land  if  B.  would  confent  to  quit  it  to  C 
and  that  then  A.  would  pay  bach  to  B.  the  2 10/.  with  intcreft, 
to  which  B.  confented,  and  C.  promifed  to  become  B.'s  pay- 
mafter,  if  B.  could  procure  A.'s  order  for  that  purpofc ;  but 
A.  refullng  to  give  fuch  order,  B.  brought  his  bill  to  compel 
him.  Decreed  that  C.  pay  the  fame.  Fin,  R,  456,  Trin, 
32  Car.  2.     Farmer  v.  Marfton. 

21.  A.  fells  part  of  a  fliip  to  B.  and  made  a  bill  of  fale  of  it, 
and  B.  gave  bond  for  the  money*  A,  fnatches  away  the  bill  of  JalCf 
and  faid  he  would  keep  it  till  B.  had  paid  the  money.  B.  re-? 
quefted  a  bill  of  fale,  but  A.  refufed.  However,  B.  tookp:/-* 
fejfton  of  the  fhip,  and  went  a  voyage  with  her  \    at  tlie  return 

A.  offered  to  give  B.  a  bill  of  fale,  which  B.  then  refufed,  and 
jioyffues  to  have  up  his  bondy  though  he  had  not  paid  the  money. 
Finch  C.  decreed  the  bond  to  be  delivered  up  to  ^B.  and  B.  to 
re-afiign  the.  pa^-t  of  the  fliip ;  becaufe  when  A.  had  fecurity 
he  ought  on  demand  to  have  made  affurance.  2  Ch.  Cafes,  5* 
Mich.  32  Car.  2.     Legate  v.  Hockwood. 

22.  If  a  man  buys  lands  ind  fecures  the  money,  if  he  who 
fells  will  not  make  affurance  when  reafonably  demanded,  he  flj^Tl 
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lofe  die  bargain,  and  bond  decreed  to  be  delivered  up.     2  Chan* 
ipafes,  6.     Mich,  32  Car.  2.  in  cafe  of  Legate  v.  Hockwood. 

23.  A  promifc  or  agreement  by  feme  fole  to  avoid  a  law-fuit, 
^at  if  flic  died  without  iffue  flie  would  leave  %  S,  500/.  or  the 
pind.  She  marries  and  devife's  the  land  to  her  hufband,  and 
dies.  Decreed  that  the  agreement  be  executed,  Vern.  R.  48* 
tafch.  1682.     Goilmere  v.  Battifon. 

24.  Where  firft  purchafor  pays  r^\  money  according  to  artl-  Fin*  Rq^ 
clcs,  a  fecond  purchafor  fliall  be  admitted,  though  he  had  notice.  H  caJfa!^* 
2  Chan.  Cafesj  121.  Trin.  34  Car.  2.     Barebone  v.  Barnes.         HownV.* 

25.  Wherp  a  pard  agreement  is  confiftcnt  with,  and  does  Hontingd<w 
mot  contradiB  the  deed,  you  may  fuc  at  law;  per  Lord  Keeper,  '  •' 
and  refufed  to  grant  relief.     2  Chan.  Cafes,  143.  Trin.  35  Car.  2* 

Foot  y.  Salway  &  al'. 

26.  A  contrad  which  carries  an  equity  to  have  it  decreed 
in  fpecie,  ought  to  be  without  all  obJeSlion  ^  per  Ld.  K.  North* 
Vern.  272.  pi.  268.  Mich.  1684.  in  cafe  of  Johnfon  v.  Nott. 

27.  A  perfon  indebted  by  bonds,  and  failing  in  the  world, 
applies  to  thc/crivener  of  the  obligees,  to  know  where  they  lived, 
to  apply  to  them  for  a  compofition ;  but  the  fcrivener  not  telling 
him,  but  pretending  the  obligees  were  abfolutely  under  his  di- 
^edion,  undertook  to  cofhpound  for  10/.  in  the  pound,  which  was 
Knore  than  other  creditors  received.  The  debtor  paid  fomc 
money,,  and  tendered  the  reft  according  to  the  agreement,  but  the 
vbligees  would  mtjland  to  the  agreement.  The  fcrivener  refufed  to 
deliver  up  the  bonds.  On  a  bill  by  the  debtor  it  was  decreed, 
that  he  pay  to  the  obligees  their  principal,  intercft,  and  cofts, 
and  that  the  fcrivener  fliould  repay  what  the  plaintiff  fliould  fo  pay, 
and  indemnify  the  plaintiflf  according  to  the  agreement ;   per  Lds. 

« Commiifioners.     2  Vern.  127.    pi.  126.    Hill.  1690.    Parrot  v* 
Wells  &ClerL 

•  28.  A.  makes  a  voluntary  fettlement  on  J5.  who  afterwards  agrees 
to  deliver  it  np  without  any  conftderation.  This  agreement  will  be 
decreed  in  equity ;  for  by  Ld.  Keeper,  a  voluntary  fettlement 
may  be  furrendered  without  confideration,  and  decreed  a  recon- 
veyance. Chan.  Free.  69.  pi.  62.  HilL  1696.  Wentworth  v. 
i)everginy. 

29.  Chancery  will  not  alter  or  amend  the  agreement  of  the 
parties.  Chan.  Prec.  89.  Hill.  1698.  Warrington  v.  Lang- 
nam. 

30.  Bond  to  transfer  300 1.  Eaft  India  ftock  on  or  before  Sep* 
tember  30  next.  The  ftock  was  much  rifcn  in  value  fmce  the 
agreement,  yet  the  defendant  was  decreed  to  transfer  300 1. 
ftock  in  a  fortnight,  and  account  for  all  dividends  fmce  plaintiflF 
ought  to  have  transferred,  and  cofts  at  law,  and  here,  or  difmifs 
the  bill  with  cofts.  2  Vern.  394.  pi.  365.  Mich.  1700.  Gard- 
ner V.  Pullen. 

31.  As  a  beneficial  bargain  will  be  decreed  in  equity,  fo  if  it  ^''j'^A 
bappens  to  be  a  lofmg  one,  it  ought  for  the  fame  reafon  to  be  If cii.  Pree* 
decreed;  per  Wright  K.     2  Vern,  423,  Fafcb.  1701.    City  of  5S9.  Beech 
London  v.  Richmond  &  al*.  !'  S"*"* 

32.  Equity 
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32,  Equity  will  not  carry  unreafonable  agreements  into  execa* 
tion.  MS.  Tab.  February  pth,  1 72 1 .  Brain  v.  Woolly.  July  nth, 

1721.  Caral  i.  Chamberlain.   March  24th,  1720.   Top  Y.Stan- 
hope. 

13.  Equity  will  not  decree  iemmt  Jor  life  to  commit  afirfeiture. 
L  Tab.    February  1721.    Brian  v.  A^n. 

34.  Nor  where  the  method  ofobtaimng  them  is  fwtJtriBlj  regular^ 
although  executed  in  part.  MS.  Tab.  May  22d,  1721.  Roch- 
ford  V.  Crefwick. 

35.  Nor  where  a  perfon  of  %veak  underftanding  is  drawn  into  It. 
MS.  Tab.  July  14th)    1721.     Carol  v.  Chamberlyn. 

36.  Earl  Godolphin  agrees  with  builders ^  before  the  7&  made  for 
C  534  3    buUding  Blenheim  at  the  expence  of  the  crowji ;  and  recites^  that 

he  madefuch  agreements  at  the  injiance  and  dejtre  of  the  Duke  of 
Marlborough.    The  duke  is  bound  by  fuch  agreement^  and  as 
well  liable  to  pay  for  the  work  done  after  the  ftatute  as  before* 
MS.  Tab.  May  8th,  1721.    Duchefs  of  Marlborough  ▼•  Strong. 

37.  Whether  an  agreement  made  with  the  committee  of  the  vef 
trjf  but  never  made  an  a8  of  the  veftry^  (hall  be  carried  into  exe- 
cution ?     MS.  Tab.   November  23d,  1722.     Bennet  v:  Perry. 

38.  Where  a  contract  has  lain  dormant  for  many  years^  there 
Ihall  be  no  fpccific  performance  decreed.     MS.  Tab.  March  3^ 

1722.  Wingfcild  V.  Whaley. 

39«  The  plaintiff's  houfe  being  fo  near  the  church,  that  the 
5  o'clock  bell  rung  in  the  morning  difturbed  the  plaintiff.  He 
came  to  an  agreement  in  writing  with  the  churchwardens  and  inha^ 
UtantSf  at  a  veftry,  that  the  plaintiff  would  ereB  a  cupola  and  clock 
at  the  church,  and  in  conftderation  thereof  the  5  icloch  bellfbould 
mot  be  rung  in  the  morning ;  this  is  a  good  agreement,  and  de- 
creed to  be  binding  in  equity.  2  Wms.'s  Rep.  266.  Hill.  1724. 
Martin  &  al*  v.  Nutkin  &  A\ 

40.  Private  agreement  in  derogation  of  marriage  articles  fet 
afide.     MS.  Tab.  1728.     Morrifon  v.  Arbuthnot. 

41.  A.  treats  for  the  marriage  of  his  ^n,  and  in  x!tic  fettlement 
on  his  fon' there  is  a  power  reftrved  to  the  father^  to  jointure  any 
nvife^  whom  he  jhould  marry y  in  200 /•  per  annum,  paving  looo/. 
to  thefon.  The  father  treating  about  marrying  a  lecond  wife, 
the  fon  agrees  with  the  fecond  wife^s  relations  to,  releafe  the  looo/. 
and  docs  rcleafe  it,  but  takes  a  private  bond  from  the  father  for  the 
payment  of  this  1 000/.  Equity  will  not  fet  aAde  this  bond,  be- 
caufe  it  would  be  injurious  to  the  frft  marriage,  which  being 
prior  in  time  //  to  be  preferred.  3  Wms/s  Rep.  66»  pi-  17.  Trin, 
1730.     Roberts  v.  Roberts. 

42.  A.  articled  with  B.  for  the  purchafe  of  land  devifed  to  B.  by 
J*  S,  Afterwards  B.  fued  A.  to  compel  him  to  complete  the 
purchafe  and  pay  the  purchafe  money.  B.  anfwered,  that  he  be- 
lieved J.  S.  duly  executed  the  faid  will,  and  devifed  the  premifes, 
as  fet  forth,  and  admitted  the  articles,  and  that  he  was  ready  to 
proceed  in  his  purchafe,  all  proper  parties  joining*  The  wll  was 
proved  in  Chancery  to  be  duly  executed;  but  the  heir  who  was  beyond 

fra^  thQugh  made  a  party  defendant^  had  not  appeared  to  or  anfwered 

tbi 
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the /aid  bill.  B.  had  entered  upon  part  of  the  cftate,  but  the  other 
'part  being  in  a  bad  condition,  he  wanted  to  be  difcharged  of 
his  purchafe.  Ld.  Chancellor  King  faid»  that  it  appears  the  de- 
fendant who  articled  for  the  purchafe,  knew  at  that  time  that  the 
beir  was  beyond  fea^  and  ftill  accepted  the  titUy  without  infijling^ 
that  the  heir  Jbould  join^  or  that  the  willjbould  be  proved  againjt  the 
heir;  alfo  the  defendant  admits  by  his  anfwer,  that  the  will  was 
duly  executed,  and  by  entering  upon  great  part  of  the  eftate, 
has  himfelf  executed  the  purchafe,  for  which  reafon  let  him  pay 
the  reft  of  the  purchafe  money,  with  intereft,  according  to  the 
articles ;  and  at  the  fame  time  let  the  truftees  and  mortgagees 
join  in  proper  conveyances  to  the  defendant  the  purchafor.' 
It  feems  in  this  cafe  to  have  been  a  great  help  to  the  title,  that 
the  mortgage  made  by  the  teftator,  and  prior  to  the  will,  was 
for  the  greateft  part  of  the  purchafe  money,  which  muft  be  kept 
on  foot  for  the  proteftion  of  the  title.  3  Wms.'s  Rep.  192, 193^ 
Trin.  1733.     Colt  v.  Wilfon  &  al'. 

43.  A  bill  in  equity  lies  not  to  compel  the  performance  of  an 
agreement  to  pay  in  conftderation  ^  having  JUJled  a  profecution  for 
felony ;    otherwife    if  to  flop   a  profecution   at   law  for  a  fraud* 

3  Wms.'s  Rep,  279.-  Pafch.  1734.  in  cafe  of  Johnfon  v.  Ogilby 
&  al'.  , 

44.  An  agreement  viras  affigned  by  the  parties^  and  by  the  confeni 

made  an  order  of  Court  tofubmit  tofuch  decree  as  the  Court  fbould  make^    [  53S  3 
and  neither  party  to  bring  an  appeal,  yet  the  caufe  allowed  to  be 
re-heard.    3  Wms-'s  Rep.    242.   pi- 57«   Hill.    1733.    Buck  v. 
Fawcetti 

45.  An  attorney^  for  and  on  behalf  of  his  client  the  defendant^ 
promifes  to  pay  500  /.  This  being  done  by  the  confent  of  the  client ^ 
the  attorney  is  not  liable,  but  only  the  client ;  otlierwife  if  the  at<^ 
tomey  had  no  authority  from  his  client  to  make  this  engage* 
ment«  3  Wms.*s  Rep.  277.  pi.  68.  Hill.  1734.  Johnfon  v. 
Ogilby  &  al'. 

46.  A  truft  e/late  was  decreed  to  be  fold  for  the  payment  of  debts 
and  legacies,  and  to  be  fold  to  the  beft  purchafor.  A.  articles  to 
buy  the  eftate  of  the  truftees^  and  brings  a  bill  to  compel  them  to 
perform  the  contra£l.  The  truftees  by  their  anfwer  difclofe  this 
matter.  The  Court  will  make  no  new  decree,  but  will  leave  the 
former  Atcttt  to  be  purfued.  3  Wms.'s  Rep.  2&2.  Trin. 
1734.  Amiefley  v.  Afliurft. 

» 

(M)     Decreed  in  Specie* 

I.    jF  a  man  promifes  me  to  male  me  a  houfe^  which  he  does  not  dof  I 
•*  {hall  have  remedy  by  fubpoena,  and  if  my  ficffee  oftrufl  will 

not  perform  my  will,  I  ihall  have  fubpoena  againft  hmi ;  per  Jenny ; 

quod  nota.     Br.  Confcience,  pU  14.  cites  8  £.  4«  4. 

2.  On  producing  precedents  the  Court  found  it  warranted  by  -*•  "P*"  «^ 

them,  and  the  conftant  pra£lice  of  this  Court,  that  where  fuch  YJ^Ur^^ 

agreements  have  been  made  oa  which  the  party  can  only  recover  was  mnd 

•  damages  p^^^  ^*^ 
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thmt^ffych  ianu^iS  ot  taw  to  decree  the  thing  to  be  performed  in  J^eaif 
E*u?'crfo'  wl^crci"  ^^  Court  docs  not  bind  the  intcreft  of  the  lands,  but  cn- 
18 ."  Hedges  forces  the  patty  to  perform  his  own  agreement.  Chan.  Rep.  158; 
▼.Ererard.    21  Car.  I.    Wifeman  V.  Roper. 

S.  c.  titcd        3.  B.  having  married  without  his  father's  pririty^  A.  his  oncle^ 

f  Wmt '      ^  order  to  regain  the  good-will  of  the  father  to  B;  didj  in  confi- 

Rep.  467.     deration  of  natural  aficAion  to  B.  as  for  regaining  the  good^will 

In  cafe  of      of  the  father  to  B.  covenanted  vHth.  the  father,  that  in  cafe  tie 

|J^^^*     ntanor  of  H.fhould  defcend  to  bim,  be  wwld  fettle  it  an  bimjelf  for 

Ufe^  remainder  to  B.  and  his  nmfe  for  lifif  remainder  to  B.  and  if 

fucb  defcent  fhould  be  prevented  iy  alienation^  then  be  Vfould  affure 

otber  lands  which  might  defcend  to  him  of  that  value,  and  if  no 

lands  of  that  value  defcended,  he  would  fecure  4000  L  ta  be  paid 

at  his  death.    The  manor  did  defcend  to  A.  and  upon  a  bill  by 

B.  and  his  wife,  the  Court,  upon  fearching  and  confidering  pre* 

cddents,  decreed  a  fpecific  performance,  and  that  A;  convey  ac-< 

cordingly,  though  at  the  time  of  entering  into  the  covenant  B. 

had  no  power  over  the  lands  to  be  fettled.     Ch.  Rep.  158.  21  Car.  i; 

Wifeman  v.  Roper. 

.  4.  The  vendor  enteted  into  articles  with  the  vendee,  to  convey 
the  eftate  clear  of  all  incumbrances ^  ^nd  fame  were  to  be  pind  out  of 
the  purchafe  money^  and  the  vendor  entered  into  a  recognizance 
for  the  performance  of  his  part,  and  thereupon  700 1.  part  of  the 
]purchafe  money  was  paid,  but  i^  the  articles  the  vendee  had  liberty 
to  be  difcbarged  of  the  bargain  if  he  gave  notice  thereof  before  fucb  a 
time^  and  ^en  the  vendor  was  to  pay  back  700 1.  The  vendee 
Jiledf  and  afterwards  dijlikedy  and  gave  notice  thereof,  and  ikfired  to 
be  difchargedy  but  the  vendor  exhibited  a  biU  for  fpecific  parform«- 
ance  of  the  articles.  Vendee  obje£led  incumbrances  not  di& 
charged,  and  afligncd,  &c.  Dccreed*the  vendor  to  pay  the  700  L 
at  Midfummer  next,  and  interell  from  this  time^  and  then  the 
recognizance  to  be  delivered  up  and  vacated,  or  in  default^  that 
the  bill  be  difmifled,  but  without  oofts^  Fin.  Rep;  1 2;  ftGck 
25  Car.  2.  Hatton  v.  Long. 
r  J35  1  5.  Tenant  for  life  decreed  to  perform  an  agreement  in  fpecie  at 
far  as  he  was  capable,  and  from  which  he  would  have  difcharged, 
himfelf  by  pretending  that  in  fo  doing  he  wzsfubjeB  to  an  aBion  (f 
waflei  and  damages  decreed  againft  him  according  to  what 
plaintiflF  had  fuftained  by  iiis  not  enjoying  the  premifes  according 
to  his  agreement.  Fin.  Rep.  164.  Mich.  26  Car.  2.  Qcaton  Vi 
Gower  and  Carlcton. 

6.  A.  feifcd  of  a  conHderable  eftate  of  laiids,  both  free  and 
copy,  and  of  a  good  perfonal  eftate,  in  confideration  of  1500L 
agreed  to  fettle  all  his  lands  which  he  bad  or  fhould  have  except  Bl- 
Acre,  and'to  leave  all  his  perfonal  eflate,  except  3000  L  fo  that  a// 

Jbouldcometo  B.  after  his  death.  On  a  bill  by  B#,  Aw  was  decreed 
to  convey,  and  the  writings  to  be  delivered  to  the  ufher  of  the 
Court.  Fin.  R.  230.  Trin.  27  Car.  2.    Coke  v.  Biihop. 

7.  The  heir  at  law  pretending  a  right  to  the  land,  threatens  toeviff 
the  tenant  in  poffeffton,  who  likewife  claimed  an  intereft  in  the  fee^ 
whereupon  the  tenant  promifes  thuS|  viz#  if  I  £i  without  i£iuofm^ 
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tody^  I  lolll  either  give  you  500  /.  or  leave  you  my  land.  The  tenant 
was  a  feme  fole  at  the  time  of  the  promife,  but  after  marries,  and 
devifes  the  eftatc  to  the  hufband  (who  had  no  notice  of  thi» 
agreement,  nor  had  any  other  portion  with  her),  and  dies.  Finch 
C.  decreed  the  a«;reement  to  be  executed.  Vern.  48.  pi.  47. 
Mich.   1682.     Goiimere  v.  Battifon. 

8.  In  cafe  of  agreement  to  quit  pojfejfton  of  lands,  Chancery  will 
not  decree  a  conveyance;  but  per  Ld.  K.  North,  if  the  agreemeni 
bad  been  to  have  conveyed  thofe  lands  he  would  have  decreed  the 
agreement,  though  he  was  not  apprifed  nvhat  ejlati  he  had  in  them* 
Vern.  lai.  pi.  in.  Hill.   1682.     Gerard  v.  Vaux. 

9.  T!\iQ  plaintiff  ajjigned  fome  Jhares  of  the  excifc  to  the  defendant^ 
mjho  thereupon  covenanted  to  fave  him  harmlcfs^  and  to  Jland  in  hit 
place  touching  all  payments  to  the  king.  The  plaintiffs  being  fued  by 
the  kings  htuught  his  bill  to  have  the  agreement  performed  in  fpecie^ 
and  although  it  was  infifted  that  the  plaintiff  might  recover 
damages  at  U w,  and  that  this  was  not  a  covenant  for  any  thing 
certain,  and  that  by  this  mi^ans  a  mafter  in  chancery  was  to  tax 
damages  inllead  of  a  jury;  yet  it  was  decreed  that  the  defendant 
.&ould  perform  his  covenants,  and  it  was  dire^lcd  to  a  mailer, 
that  as  often  as  any  breach  fliould  happen,  he  fiiould  report  it 
fpecially,  that  the  Court,  if  occafion  fliould  be,  might  direft  a  trial 
in  a  quantum  damnificat'.  i  Vern.  189.  Mich.  35  Car  2.  Ld. 
p.anelau,c;h  v-  Hayes. 

10.  Bill  was  brought  to  have  a  fpecific  performance  of  a. 
covenant,  by  which  the  plaintiff  was  to  have  a  pit  for  digging  black 

Jlone  in  defendant's  ground,  and  that  there  fhould  be  no  other  pit 
there  for  fuch  purpofe ;  but  it  appearing  that  defendant,  and  thofc 
under  whom  h^  claimed,  had  had  a  pit  there  for  above  60  years 
paft,  the  court  difmilTcd  the  bill.  2  Vern.  127.  Hill.  1690. 
Scolefield  v.  Whitehead. 

11 .  Wljere  no  a^ion  at  law  will  lie  to  recover  damages,  there  this 
Court  will  not  execute  the  agreement  in  fpecie^  for  equity  will  never 
make  that  a  good  agreement  which  is  not  good  by  law.  2  Freem. 
Rep-  217.  pi.  289.  Mich.  1697.^  Normandy,  Marquis,  v.  Duk^ 
c>f  Devonfhire. 

12.  It  was  faid  alfo,  that  where  this  Court  executes  an  agree* 
ment  in  fpecie,  it  mufl  be  fuch  an  agreement  as  is  fairly  made^ 
nvitfjout  any  fraud  or  circumvention.  2  Freem.  Rep.  2 1 7.  pi.  289. 
Mich.   1697.  Normandy,  Marquis,  v.  Devonfliire. 

13.  Sir  R.  B.  having  iflue  only  daughters,  fettled  his  ejlate  upon  *  [  J37  J 
truflees  to  fell,  fuhje^  neverthelefs  to  a  power  of  revocation  g  after-  aVefii.415. 
wards,  upon  the  marriage  of  his  daughter  with  the  plaintiff,  by  deed  h1i?/?7oo. 
renting,  that  his  intent  was  that  the  manor  of  C  in  queftion  fhould  ga  Bromley  ?. 
to  the  iffue  male  of  the  plaintiff ,  he  thereby  agreed,  that  if  the  plaintiff  J^^*'^*  * 

Jhould  be  minded  *  to  pur  chafe  the  fame  to  him  and  his  hars,  he  fhould  cordingJy  i  " 
have  it  for  1500/.  cheaper  than  the  befl  purchafor  would  give  for  the  and  the 
famem      Sir  R.  B.  afterwards  made  his  will,   and  pave  the  complain'*  ^^^^  .^ 
ant  1500/.  to  be  ratfed  out  cf  tms^  manor,  but  did  not  mention  cher,tbatth« 
whether  it  (hould  be  in  fatisfadion  of  the  1500 1,  agreed  to  be  covenant 
allowed  the  plaintiff  in  cafc  he  would  purchafe  the  fame.    The  ^„j^,^|^f  ^ 
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was  not  plaintiff  preferred  his  bill  to  have  the  agreement  executedj  thai  tte 

ijj!l*?  rt  *"'!?*'  ptirchafe  the /aid  manor,  and  have  an  allowance  of  the  1500/. 

any  price;  It  was  held,  tliat  as  it  flood  barely  upon  the  deed,  this  Court 

and  it  was  would  not  execute  this  agreement  in  fpecie,  for  this  Court  will 

^hi^Is^the  "^  execute  all  agreements  in  fpecie,  but  will  con/ider  upon  circum- 
covottnt      Ranees  relating  to  the  faid  agreement,  the  reafonablenefi  and  equitO' 

was  worded,  bUnefs  (f  executing  the  fame ^  and  will  in  many  cafes  leave  the  party 

tiffhad*di«d  ^^  ^^^  remedy  at  law  to  recover  damages    only  for  not    pcr- 

in  the  life,  forming  the  faid  agreement;  and  the  reafon  why  they  would  not 

time  of  Sir  execute  it  in  this  cafe,  was,  becaufe,  as  it  appeared  upon  the 

▼e*ntn*was  ^*^^  °^  ^^  ^^^^  agreement,  it  would  not  anfwer  the  intent  of  it, 

ofnoefToa;  it  being  declared  by  the  faid  SirR.  B.  in  the  faid  agreement,  that 

and  it  was  if  ^^j  intended  that  this  manor  fbould  go  to  the  iffue  male  of  Mr. 

SirRl'iifta.  Bromley,  and  Mr.  J5.  having  been  married  22  years,  and  having 

wards' had  M  ijpic  male,  it  was  plain  the  main  end  of  the  agreement  would  not 

had  a  fon,  it  3^  anfwered  by  an  execution  in  fpecie.     2  Frecm.  Rep.  245,  246. 

^fchJrfr  Pl-  3^3-  Hill.  1700.     Bromley  V.  Fettiplace. 

the  co?e-  1 4.  And  it  was  faid  by  the  Lord  Keeper,  for  another  reafon,  he 

Bant.—  could  not  be  for  executing  it,  becaufe  he  looked  upon  it  as  ij»- 
5^^8?pU  «/.  praaicablefor  Mr.  B.  to  have  it  at  ^500  /.  lefs  than  the  bejl  purcbafor 

S»  c.  and  would  give,  becaufc  it  was  impoflible  to  know  what  the  purchafor 

hy  the  Maf-  ^Quld  give  *,  for  it  could  not  be  expofed  to  fale  before  a  maftcr 

KoHs  the  to  the  beft  purchafor,  becaufe  whoever  Ihould  bid  for  the  cftatc 

will  recites  was  not  to  have  it  becaufc  Mr.  B.  was  to  have  it  1500I.  cheaper. 

^  ^^  "^^^  plaintiff's  bill  was  difmiffed  as  to  the  executing  of  the  agrce- 

lewkttit,  nient  in  fpecie,  but  was  offered  a  decree  for  the  1500I.  legacy, 
which  \%f  by  but  then  was  to  be  enjoined  from  prqpeeding  at  law,  and  had 

ti''*^dc.  ^™^  ^*^  confider  whether  he  would  take  it  or  not.    2  Frecm.  Rep. 

ibSngof  245,246, 247.  ph3i3.  Hill.  1700.    Bromley  V.  Fettiplace. 

the  1500L 

but  however,  a  eoart  of  equity  is  not  obliged  to  decree  a  fpecific  eiectition  of  all  covenants  and  agzee- 
acnts,  be  they  on  neter  fo  valuable  confideracions,  but  will  confider  all  circumilancca  j  and  Sir  R.'»  cir- 
cumftances,  and  the  condition  of  his  fortune,  being  fo  much  altered  (he  being  much  indebted  at  the 
time  of  making  his  fectlement),  and  thereupon  his  purpofe  fo  much  changed,  that  if  a  fpecific  ezecu* 
tion  of  this  covenant  ihould  be  decreed,  the  vvhole  will  would  be  defeated,  and  theicfoce  he  thought  it 
•nght  apt  to  be  executed  in  this  cafe  j  and  of  the  fame  opinion  was  the  Ld.  Keeper,  and  diimiiredthe  biU. 
• 

15.  It  was  faid,  that  generally  this  Court  will  not  execute  an  agrees 

ment  in  fpecie,  but  when  the  agreement  is  fiich  that  an  a&ion  ty  law 
will  lie  for  damages  for  nonperformance  of  it;  but  in  fome  cafes  that 
will  not  l^old ',  fot  if  a  marriage  agreement  fliould  bcy&  ill  worded, 
thai  an  aElion  would  not  lie  at  law  for  the  breach  of  it,  yet  this  Court 
will  decree  a  performance;  per  Mailer  of  the  Rolls.  2  Freem. 
Rcp^  246.  pi.  313-  Hill.  1700.     Bromley  V.  Fettiplace. 

16.  And  fometimes  fubfequent  accidents  difcharge  the  execution 
of  an  agreement  in  fpecie,  and  cited  the  cafe  in  Fitzh.  Sub- 

^»  a  Vem.  pccna,  23.  Cited  in  Shelley's  case,  *  i  Rep.  100;  where  a  man 
'416.pl. 379.  being  fch,  Creeled  his  trujlees  to  convey  to  his  daughter,  and  e^ter^^ 
cites  s.  C.  ^^rds  had  a  fon  born,  and  dies;  the  trullees  (hall  convey  to  the  fon, 
and  not  to  the  daughter;  per  Mafter  of  the  RoHs,  2  Freem*' 
Rep.  246.  pi*  313-  Hill.  1700.  Bromley  V.  Fettiplace. 
*  ly.  On  a  quarrel  between  baron  and  feme,  the  baron  agreed  with 
the  fa|ber  of  the  wife  that  he  would  return  her  portion  to  tic/ather^ 
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wb$  Jhould  heep  his  daughter^  and  indemnify  the  baron  from  debts  ; 
afterwards  *  the  baron  ofFjring  to  re-taie  his  ivi/e,  th^aron  refufcs 
paytocht  of  the  portion  back  j  but  notwithftanding,  the  payment 
was  decreed  on  the  father's  giving  fccurity  to  indemnify  the 
baron  againft  the  debts  and  maintenance  of  the  wife  and  child. 
aVern.  386.  Mich.  1700.     Seeling  v.  Crawley. 

1 8.  Where  one  perjon  hath  triced,  or  (hewn  a  backwardnefs  ia 
performing  his  part  of  the  agreement,  equity  will  not  decree  a  fpc- 
cinc  performance  in  his  favour,  efpecially  if  cir  cum  (lances  are 
altered.    MS.  Tab.  Jan.  26th,  1702.     Hayes  v.  Caryll. 

19.  Bill  brought  by  a  fon  to  fet  afide  an  agreement  with  his  father 
for  releqfing  his  inheritance^  being  a  truj}  ejicte  in  tail  for  an  annuity^ 

becaufe  he  was  under  the  power  of  his  father,  was  difmifTed,  be- 
caufe  there  being  no  fraud  proved,  and  the  fon  having  been  extra* 
'Vagantf  but  without  prejudice  to  his  heir.     MS.  Tab.  January 
25  th,  1710,     Green  v.  Green. 

20.  A  party  that  enters  into  articles  in  violation  of  a  trufl  (hall 
.never  takf?  bene(it  by  them.     MS.  Tab.  Auguft    17th,    1715. 

Daly  v»  Lmchk 

21.  Bill  for  a  rpecllic  performance  of  an  agreement  to  transfer 
(lock.  Cafe  was,  the  defendant  agreed  with  the  plaintiff  to  transfer 
to  him  I  cool.  5.  5.  flock  upon  the  20th  of  November  then  next 
following,  at  the  rate  of  104 1.  per  cent,  and  gave  him  a  promijfory 
note  under  his  hand  for  Jo  doings  and  received  two  guineas  of  the 
plaintiff  in  part  of  the  conftderation  money ;  but  the  defendant  in 
drawing  the  note  had  put  in  the  ufual  .words  (or  pay  the  difference  J 
which  the  plaintiff  flruck  out^  and  would  not  agree  tOf  and  then  the 
defendant Jigned  the  note.     After  the  bargain  made,  and  before  the 

•time  of  delivering  the  (lock,  the  S.  S.  flock  did  rife  confiderably  in 
value,  and  the  defendant  did  not  deliver  the  flock  at  the  day^  but  a 
few  days  after  offered  to  pay  the  difference^  and  fubmits  fo  to  do  by 
his  anmer  ;  but  the  plaintiff  inftjls  to  have  the  flock  aElually  transfer* 
red  to  him,  and  refufes  to  take  the  di(Ference,  &c.  oir  Robert 
Raymond  and  Mr.  Vernon  for  the  defendant  iniided,  that  buy- 
ing of  (lock  in  this  manner  to  be  delivered  at  a  future  time,  at  a 
certain  price,  was  in  nature  of  a  wager  upon  the  rife  and  fall  of  1 

(lock,  and  therefore  paying  the  difference  is  a  fufficient  perform- 
ance of  the  contra£l ;  that  a  contradl  for  fale  of  (lock  differs 
from  other  contrads  for  fale  of  an  houfe,  lands,  &c.  for  in  fuch 
things  there  may  be  a  particular  conveniency  or  bene(it  to  the 
buyer  in  this  individual  houfe,  &c.  but  it  is  not  fo  in  (lock  \  for  one 
loool.  is  as  good  as  another  1000 1.  (lock,  and  is  to  be  purchafed 
daily  in  Exchange-alley ;  that  the  plaintiff  has  his  remedy  at  law 
for  the  damages,  viz.  the  difference,  and  that  is  the  judice  of  the 
cafe  between  the  parties ;  that  it  is  difcretionary  in  the  Court 
to  decree  a  fpecific  performance  of  an  agreement,  and  that  in 
many  cafes  the  Court  will  leave  the  party  to  his  remedy  at  law  for 
breach  of  a  contra£l,  &c. 

Sir  Jofeph Jekill  the  Mader  of  the  Rolls  faid,  that  this  is  a  fair 

and  reafonable  agreement,  and  he  faw  no  reafon  why  the  Court 

fiiould  not  in  this  cafc^  as  well  as  others^  decree  a  (pecific  per- 
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fonnance  of  the  contrail,  efpecially  fince  it  was  inGfted  tip« 
on  by  the  pUintifF  at  the  making  the  agreement ;  that  he  ihouid 
not  be  obliged  to  take  the  difierence,  but  would  have  the  ftock 
adiually  delivered  to  him,  and  it  is  more  for  the  advantage  of  the 
buyer  to  have  the  ftock  than  the  differencei  and  faves  him  the 
trouble  of  buying  it  of  another,  and  paying  brokerage  \  and  de* 
creed  that  the  defendant  do  transfer  the  ftock  and  pay  the  divi- 
dends fince  aoth  November,  plaintiff  to  pay  intereft  of  the  money 
to  that  time,  and  ordered  cofts  to  the  plaintiff. 

On  an  appeal  from  this  decree,  Parker  C.  upon  opening  the 
caufe,  aiked  if  the  plaintiff  was  at  the  South  Sea  houfe  upon  the 
day  appointed  for  transferring  the  ftock  to  demand  it,  and  tender 
t  539  3  the  moneys  and  feemed  ftrongly  againft  the  plaintiff,  and  urged 
the  law  in  cafe  of  a  bargain  for  corn  to  be  delivered  upon  a  day 
certain  at  fuch  a  market,  at  fuch  a  price,  and  the  com  is  not  de* 
livered  according  to  the  contra£t,  the  buyer  fhall  not  by  a  bill  in 
equity  compel  the  feller  to  a  fpecific  performance  of  this  agree- 
ment, but  the  buyer  is  left  to  his  remedy  it  law  for  Wach  of  the 
agreement,  to  recover  damages,  (id  eft,)  the  differetlce  between 
the  price  agreed  on  by  the  parties,  and  the  price  of  com  upon  the 
market  day. 

It  was  faid,  it  v^s  the  common  juftice  of  this  Court,  to  compel 
the  party  to  a  fpecific  performance  of  his  agreement,  if  the  fame 
was  juft  and  reafonable,  and  fairly  obtained ;  that  this  was  a  juft, 
teafonable,  and  fair  agreement  in  all  the  circumftances ;  it  was 
the  current  price  of  the  ftock  at  that  time,  and  no  impofition  up- 
on the  defendant ;  that  the  fubfequent  *rife  could  not  alter  the 
cafe,  for  it  was  an  equal  hazard  that  it  might  fall,  and  the  par- 
ties in  fuch  contraAs  executory  muft  take  their  chance;  they 
compared  it  to  the  cafe  of  a  contrad  for  fo  many  bales  of  filk, 
•or  any  other  merchandife  to  be  delivered  at  a  future  day,  at  a 
certain  price ;  if  the  value  of  the  filk  or  other  goods  doth  rife^ 
before  the  day,  that  is  no  excufe  for  non-performance  of  the 
contra^i.  So  in  the  cafe  of  a  contrad:  for  lands,  if  lands  rife  in 
value,  yet  the  party  ought  to  execute  his  agreement.  They  faid, 
that  from  the  time  of  the  contra£t,  to  the  time  appointed  tor  the 
delivery,  the  ftock  did  not  rife  above  tal.  per  cent,  that  it  was 
not  more  at  the  time  of  filing  the  bill,  which  was  in  January 
1718;  nay.  It  was  not  more  at  the  time  of  the  decree  pronoun- 
ced by  the  Mafter  of  the  Rolls  in  Mich,  term  laft,  and  though  the 
ftock  has  rifen  fince  to  a  vaft  price,  between  pool,  and  lobol. 
per  cent,  if  the  plaintiff  fuffers  by  that,  it  is  his  own  fault  in 
not  performing  his  contract  fooner,  when  he  was  demanded  fo 
to  do,  and  in  not  obeying  the  decree  as  he  ought  to  have  done; 
that  whatever  has  happened  fince  cannot  alter  the  cafe  ;  that  the 
contra^  was  reafonable  at  the  time  it  was  made,  and  fo  it  was 
when  the  bin  was  filed,  and  the  decree  pronounced. 

It  was  faid  for  the  defendant,  that  the  rule  was  hid  down  too 
general  for  compelling  the  execution  of  agreements  be^reon  the 
parties ;  that  this  Court  would  not  compel  thepafty  to  perfcmc 
hifrd  agre^menti  iheughilyf%^fairatthiiimeitwasmad$^  butlcMe 
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tKc  other  party  to  his  remedy  at  law ;  that  it  was  very  unreafon- 
able  now  to  compel  the  defendant  to  transfer  loool.  S.  S.  dock 
to  the  plaintiff  at  104 1.  10  s.  percent,  when  it  was  worth  loool. 
per  cent,  that  paying  the  difference  at  the  day  was  a  good  per* 
formance  of  this  contra£t  j  that  the  plaintiff  knew  that  the  de- 
fendant had  no  (lock  when  he  made  the  bargain  with  him, 
and  therefore  could  not  exped  to  have  the  (lock  delivered  to  him, 
but  to  have  the  difference  if  the  flock  ihould  happen  to  rife  be- 
fore the  time,  and  he  had  no  n^re  intention  to  take  the  flock 
than  the  other  had  to  deliver  it,  and  this  appears  by  his  /ip/r-^/- 
tefidance  at  the  S,  5.  ioufe  upon  tie  Jay  to  accept  and  pay  for  thejiock. 
They  cited  the  cafe  of  Marchess  of  Normandy  and  Lord 
BerklTi  tempore  Ld.  Somers  C.  who  faid  in  that  cafe,  that  the 
Court  would  not  carry  agreements  into  execution  unlefs  the  con'- 
troB  was  teafonahle  and  fair  in  every  particular j  becaufe  they  can- 
not mitigate  damages  upon  the  circumilances  of  the  cafe  as  a 
jury  niay  do^  but  mufl  decree  the  whole  contra£l  to  be  per*^ 
formed. 

It  was  replied,  that  plaintiff fome  days  before  iheflocl  was  to  be  A- 
iivered^  told  tie  defendant  that  he  expe^ed  to  have  the  flock  delivered  to 
him,  but  the  defendant  faid  that  he  had  not  the  fock^  and  therefore 
^vould  not  deliver  ity  and  afterwards  the  defendant  kept  out  of  the  way 
for  fome  days^  and  the  plaintiff  could  not  find  hiniy  and  that  was  the 
reef  on  he  did  not  attend  at  the  S.  S,  houfe  to  accept  the  flock  i  that 
this  being  occafioned  by  the  defendant's  own  unfair  dealing,  the  [  540  1 
plaintiff  ought  not  to  fuffer  by  it,  and  upon  that  account  the 
plaintiff  ought  to  be  relieved  in  equity,  becaufe  he  is  remedilefs  at 
law  for  want  of  a  legal  demand  and  tender  upon  the  day. 

Parker  C.  There  is  no  reafon  to  bring  this  bill  for  a  fpecific 
performanceof  this  agreement,  becaufe  there  is  no  difference  between 
this  1000/.  S.  S*flock^  and  another  lOOoLJlock^  which  the  plaintiff' 
might  have  bought  of  any  other  perfou^  upon  the  very  day,  and  the 
plaintiff  doth  not  fufier  at  all  by  the  non-performance  of  the  agree- 
ment fpecifically,  if  the  defendant  pays  him  the  difference ;  thefe 
forts  of  contrads  are  commonly  underftood  to  mean  no  more  than 
to  transfer  the  (lock  or  pay  the  difference,  and  this  fully  anfwers 
the  intention  of  the  parties,  and  the  party  has  thereby  the  intire 
benefit  of  his  contra£l  as  fully  as  if  the  flock  were  a£lually  de- 
Itveredy  for  he  may  buy  of  any  other  perfon,  and  be  no  more 
money  out  of  pocket  than  if  the  flock  were  delivered  to  him  ac- 
cording to  the  agreement ;  this  differs  very  much  from  the  cafe  of  a 
controB  fir  landsyfome  lands  being  more  valuable  than  others,  at  leefl 
more  convenient  than  others  to  the  purchafor,  but  there  is  no  difiev- 
cnce  in  flock^  one  man's  (lock  is  of  equal  benefit  and  convenienc]f 
as  another's* 

^dly,  It  appears  that  the  defendant  had  not  the  flock  when  the  cot§» 
fraS  was  made,  and  this  Cour^  will  not  decree  a  fpecific  perform- 
.ance  of  a  contrail  when  the  party  has  not  the  thing  to  deliver, 
Suppofe  a  contrad  for  the  fale  of  land,  and  the  party  has  not  the 
land  at  the  time  he  contra£led  for  the  fale  of  it,  this  Court 
would  not  decree  a  fpecific  performance  of  the  agreement ;   if 
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there  be  a  contraft  for  the  fale  of  ^malt,  or  any  other  commodity^ 
and  the  feller  has  not  the  malt  or  other  things  agreed  to  be  de* 
livered,  this  Court  wili  not  compel  the  party  to  perfotm  his 
agreement,  but  leave  the  buyer  to  recover  his  damages  at  law  for 
non-performance  of  the  agreement. 

3dly)  In  contra£^8  for  ftock,  being  fubje£l  to  fudden'rife  and  faO, 
the  day  is  the  moft  material  part  of  the  contra^,  and  tfaerefoie 
not  proper  for  a  court  of  equity  to  carry  into  execution;  the  de- 
cree might  be  beneficial  to  the  plaintiff  one  day,  and  to  his  pre- 
judice die  next.  I  (hall  always  difcoura^  bills  of  diis  kind,  bot 
iince  the  defendant  did  (huffle  with  the  plaintiff,  and  not  offer  to 
pay  him  the  difierence  till  two  months  after  the  day,  I  will  not 
difmifs  the  bill,  but  let  the  ma/ler  enquire  what  the  dtference  vfos 
at  the  day,  and  the  defendant  pay  it  to  tie  plaint^  fvitb  interejl^  hit 
m  cofts*,  Decree  reverfed  per  rarker  C  MS.  Kep.  Trin.  6  Geo. 
Cuddee  v.  Rutter. 

22.  Bill  for  a  fpecific  performance  of  a  contra£i  for  looo  /.  Tmi 
Buildings ^ocl  at  105  1.  per  cent.     Biii  difmijfedy  for  that  a  coun 
of  equity  will  not  carry  thefe  forts  of  contraBs  into  epsecution^  but 
leave  the  parties  to  their  remedy  at  law  for  the  difierence,  bat  no 
cofts  in  this  cafe,  becaufe  the  defendant's  anfwer  was  fsdfified  in 
feveral  particulars ;  per  Macclesfield  C.  MS.  Rep.  Trin.  8  Geo. 
Cane.   Dorifon  v.  Weftbrook. 
S.  C.  cited        23.  A.  and  B.  who  had  married  two  fifters,  ptefumptive  hein 
Trin.  1731.  of  J,  S.  article  to  divide  eqtially  between  them  nvbatfotuer  fhouldh 
Xy^^^  ^/vf/i  to  either  of  them  by  the  will  of  J.  S.     J.  S.  by  his  wiU  gave  a 
this  Coart.    great  real  and  perfonsu  eftate  to  A.  and  only  a  fmall  real  eftate 
R^"te?     ^^  ®'  ^^  brought  a  bill  againft  the  executors  of  A.  for  an  ac- 
(q^ '  •  '     count.     It  was  o)bje£ied,  that  fuch  articles  were  not  to  be  en- 
couraged.   But  Ld.  C.  Macclesfield  held,  that  a  performance 
ought  to  be  decreed,    and   his    lordfliip   decreed    accordingly. 
2  Wms.'s  Rep.  182.  Trin.  1723.     Beckly  v.  Newland. 
See  fopra,         24.  It  being  laid  down  as  a  rule,  that  wherever  no  affion  Beta 
pl*  1 5*  law  to  recover  debt  or  damages f  there  nofuit  in  equity  iies  to  con^» 

fpecific  performance^  which  fpecific  performance  is  given  in  lieu  of 
damages;  but  Ld.  C.  Macclesfield  denied  this  rule  to  be  true; 
£  541  ]    which  he  faid  was  plain  from  this  cafe  ;  as  if  a  feme  infant  fafd 
in  fee  upon  a  marriage  with  confent  of  guardians^  fbouid  covenant  in 
conftderation  of  a  fettlement  to  convey  her  inheritance  to  her  tu/baid* 
If  this  were  done  in  confideration  of  a  competent  fettlement^  equity 
would  execute  this  agreement  though  no  a£lion  would  lie  at  law 
to  recover  damages.    2  Wms.'s  Rep.  243,  244.  Mich.  1724,  ia 
cafe  of  Cannel  v.  Buckle. 
9Mod.i53.       25.  It  is  a  general  rule  in  equity,  that  where  there  is  xpurche^ 
*^"g  f^  ^  valuable  confideration  on  articles  only,  without  any  other  con- 

In  Cane.  *    veyance,  thofe  articles  (hall  be  carried  into  execution,  and  this 
Chariet  ▼«   .  is  often  done  in  the  cafe  of  an  heir  on  the  articles  of  his  anceftoti 

S."p^d     -^^8*  9  ^^^"  ^^*  ^**'  9  Geo.*!,  in  Cane.    Lady  Coventry  r. 
decrad  "      Lord  Coventry. 

though  the        •  ' 

heir  of  the  vtndor  was  an  wfmt^  that  he  jomin  the  cottfejance  withta  fis  monthi  after 
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■  46.  Marriage  agreement  fvas  to  furrender  copyhold  eftate  to  ufe  of 
the  vjife  and  her  executors  if  Jhe  furwved^  and  gave  a  bond  for  per-' 
formance.  The  wife  furvivcs  and  dies.  The  bond  was  put  infuit^ 
and  recovery  thereupon*  Then  bill  was  brought  for  fpecific  per- 
formance and  furrender  of  copyhold  which  was  decreed,  but  de- 
duction to  be  made  of  damages  recovered.  Decreed  by  Lord  C« 
King,  Mich.  1625.     Dowding's  cafe. 

27.  A.  purchafed  land  in  fi.'s  name,  and  B.  gave  bond  of  200 1. 
to  convey  it  to  fuch  ufes  as  B.  ihould  appoint,  but  did  not.  Though 
,the  penalty  of  the  bond  was  recovered  at  law,  and  actually  paid^ 
yet  the  obligor  is  compellable  in  equity  to  convey  the  land,  and 
account  for  the  profits,  but  then  he  ihall  be  allowed  the  200 1. 
and  intereft ;  per  Lord  C.  King.  Mich.  1 725.  2  Wm8.'s  Rep.  314. 
Moorecroft  v.  Dowding. 

28.  Bill  for  the  execution  of  articles  fir  thefale  of  lands  againft 
the  executor  and  devifeesoflandfor  lifry  and  the  infant  heir  of  the  vendor, 

Mr.  Lutwich  pro'  quer'.  Though  thefe  articles  for  the  fale  of 
this  eftate  were  made  and  executed  by  the  vendor  after  the  mak- 
ing his  will,  which  he  thought  was  a  revocation  of  the  devife  of 
thofe  lands  in  equity,  yet  the  legal  eftate  for  life  he  appre* 
hended  was  in  the  executor  and  devifees,  and  therefore  he  prayed 
a  conveyance  from  the  devifees,  and  an  injunction  for  quiet  en- 
joyment againft  the  infant  heir  at  law,  &c.  but  did  not  pray  an 
immediate  convepncc  from  the  infant  heir,  becaufe  he  did  think 
him  a  truftee  within  the  meaning  of  ftat.  7  Ann.  cap.  19.  fo 
as  to  be  able  to  make  a  good  conveyance  by  virtue  of  that  a^ ; 
for  though  the  vendor  after  a  contra£l  for  fale  of  his  lands  is 
confidered  in  equity  as  a  truftee  for  the  purchafor,  yet  he  is  only 
a  truftee  by  implication,  and  not  an  exprels  truftee  \  as  where 
lands  are  conveyed  to  A.  in  truft  for  B.  and  thefe  exprefs  trufts 
only  are  widiin  ftat.  7  Ann.  cap.  19. 

King  C.  decreed,  that  the  articles  be  carried  into  execution,  and  the 

ElaintiffSikes,  upon  paying  the  purchafe  money  to  the  executor,  to 
e  let  into  poiTefiion  at  Lady-day  next,  and  the  defendants,  the  execu" 
tors,  and  devifees,  to  make  a  conveyance  to  the  plaintiff  and  his  heirs  at 
the'cofts  of  the  plaintiff,  and  the  plaintiff  to  hold  and  enjoy  the 
premifes  againft  the  infant  heir,  and  the  heir  when  he  comes  of  full 
age  to  convey  to  the  plaintiff  and  his  heirs,  unlefs  the  infant  heir, 
within  fix  months  after  he  comes  of  full  age,  fliew»  caufe  to 
the  contrary.  Per  King  C  MS.  Rep.  Hill.  1 2  Geo.  in  Cane. 
Sikes  V.  Lifter  &  al'. 

29.  A  bill  was  to  have  execution  of  articles  of  agreement^^ 
the  purchafe  ofcopyhold  land,  fetting  forth  the  title,  which  appeared  to 
he  doubtful.  The  Court  faid  it  feemed  to  be  a  bill  brought  to  know 
the  opinion  of  the  Court,  whether  the  plaintiff  had  bought  a 
good  title  or  not  *,  but  Lord  Chancellor  would  give  no  opinion  as 
to  that,  or  as  to  a  doubtful  cuftom  of  barring  entails  in  the  manor 
motioned  fikewtfe  in  ^the  bill  \  but  decreed  in  general  a  fpecific  [  54a  3 
performance  of  the  articles,  and  decreed  the  lord  (he  being  alfo  a 
prty)  to  admit  the  plaintiff  accordingly.  G.  Equ.  Rep,  189. 
Uill.  12  Geo.  I.    Sayle  V.  Reeves. 

R  r  3  30.  Bill 
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30.  Bill  lies  to  compel  a  fpecific  ptrfwmana  of  an  award  i<t  eott» 
vcy  an  eflate^  where  the  party  fubmitting  has  received  the  money^  in 
coniideration  whereof  he  is  to  convey  the  eitate  fued  for. 
3  Wms/s  Rep.  187.  ph45.  Trin.  1733-    .Hall  v.  Hardy. 

(N)    Decreed.     Though  there  is  no,  or  a  very  un- 
equal, Confideration. 

I.     A  Greement  on  a  very  unequal  confsderation^  as  where  A.  bc« 
^^  fore  the  reftoration  of  Charles  2d,  fold  a  leafe  held  of  a 
dean  and   chapter  for  three  lives  for  4320 1.     Afterwards  B* 
agreed  with  A.  the  plaintiff,  that  if  A.  would  abate  him  420 1.  he 
would  re»cOnvey  the  leafe    when  the  king,  and  the  dean  and 
chapter  were  reftored*    The  plaintiff  thereupon  abated  the  42  oL 
«nd  now  after  the  reftoration  of  the  king,  and  dean,  A.  brought 
bis  bill  for  the  leafe  againft  the.  fon  of  B.  and  the  fame  was  de- 
creed him  by  the  Mailer  of  the  Rolls.     And  the  fame  was  after- 
wards affirmed  by  the  Lord  Chancellor  and  Bridgman.     Chan. 
Cafes,  42.  Hill.  14  Car.  2*     Parker  v.  Palmer. 
.  2.  ^.  feifed  in  tail  of  freehold  lands,  with  remainder  to  B.  his 
9lder  brother,  and  in  fee  of  copyhold  lands,  devifed  the  copyhold  lands 
to  B.  and  devifed  the  freehold  lands  to  C.  the  plaintiffs  his  younger 
brother.     B.  the  drfendant  apprehending^  as  C. .  had  fuggefted  to 
him,  that  there  had  been  a  recovery  fuffered  ky  the  tejlatory  agreed  wth 
ihe  plaintiff  without  any  conftderation^  that  each  of  them  fhould  enjoj ' 
die  lands  according  to  the  will  s  but  difcovering  afterwards  that  no 
ifecovery  had  been  ffffered^  he  brought  his  a£lion  to  recover  his 
freehold  lands ;  and  the  plaintiff  brought  a  bill  to  eflablifh  the 
agreement  i  which  was  decreed  accordingly,      i  Chan.  Cafes,  84* 
Pafch.    19  Car.  2.     Frank  v.  Frank. 
5Chaa.Rep.        3*  A.  wa^  indebted  to  B.  by  bond,  and  C.  was  indebted  to  A. 
26.  Mich.    C.  gave  judgment  to  B.  for  the  debt  which  A.  owed  him.    B.  dc- 
wi  Trio?*    Uvercd  up  A.'s  bond,  and  A.  gave  B.  a  new  bond  that  A.  would 
7.1  C«r.  1.     pay  the  money,  if  C.  did  not.     Afterwards  B.  promifed  A.  that 
Booth  V.       jff  jf^  0f  ^^  Q^fg  charge  would  extend  C.V  la/idf  B.  would  deliver 
^^*  '  *  Up  tie  new  bond;  The  promife  was  proved,  and  that  A.  at  his  own 
charge  c^   extend  C.'s  lands.     The  bond  was  ordered  to  J>e 
delivered   up,  though  the  extent  would  not  fitisfy  the  debt,   and 
C.  became  infolvent,      N.  Ch.  R.    128.    2r  Car.  2.     Booth  v. 
^andry. 

4*  A  fcrivener  negle^ing  to  inquire  into  a  title  fir  his  client,  on 
which  money  was  to  be  lent,  and  the  money  being  lent,  and  the 
.titlq  proving  bad,  the  fcrivener  agrees  to  make  fatirfafHon  another 
iray^  and  reduces  it  into  writiiig ;  and  it  was  decreed  in  fpecie, 
though  it  was  infifted  that  these  was  no  confideration.  Ch, 
Fi-ec.  19.  ph  20.  Hill.  1690.     Eang  V.  Withers* 

5.  A  fubfiquent  deliberate  aB  confirming  an.  umaeeifmaUe  tafgata^ 
when  the  party  is  £ully  informed  of  every  thing,  and  under  110. 

fr9\id  nor  furprife,  fhall  make  Uie  bargua  good,    A.  having 
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5Pb  L  gWen  him  by  his  uncle,  in  cafe  he  (hould  furvive  the  tefta- 
tor^s  wife,  fells  it  for  tool,  to  be  paid  by  5 1.  per  ann.  but  that 
if  the  teftator's  wife  (hould  die  before  A.  and  the  legacy  become 
due,  in  fuch  cafe  the  reft  of  the  money  to  be  paid  within  a  year 
then  next  following.  A.  does  furvive  the  *  teftator's  wife,  and 
knows  the  legacy  was  become  due  to. him,  and  being  fully  ap<- 
prized  of  the  whole,  confirms  the  bargain;  he  ihall  be  bound 
thereby.  3  Wms/s  Rep.  ipo.  pi.  73.  Trin.  1733.  Cole  v« 
Gibbon^  &  al',  and  Martin  v.  Cole  &  al'. 


(O)     Not    pcrfedled,    but    decreed;   and    againft 

whom,  not   Party  thereto. 

Ip  'T*  H  E  bill  praycth  relief  againft  the  defendant  as  brother  and 
'*'  heir,  for  that  the  plaintiff  paid  to  his  brother  deceafed  a  fine 
rfZ^^»  fi^f  a  leafe^  who  died  before  the  fame  was  made,  and 
therefore  defireth  either  to  have  the  Icafc  made  by  the  heir,  or 
his  money  again  ;  thereupon  it  was  ordered  the  defendant  fliall 
anfwer,  and  an  injunAion  granted.  Cary's  Rep.  no.  cites  21 
&  22  Eliz.     Keem,  alias  Mogge,  v.  Meerc. 

2.  A  man  that  marries  the  executrix  of  one  that  makes  an 
agreement,  ihall  be  as  far  bound  as  he  himfelf  that  made  the 
agreement.  Trin.  Toth.  66.  40  Eliz.  H.  B.  fo.  11 8.  Smith 
V.  Gouch. 

3.  A.  agreed  to  leafe  BL  Acre  to  J.  S.  for  ten  years ^  but  before- 
A*  made  the  leafe  according  to  his  promife  he  infeoffed  A  oj  BU 
Acrey  for  a  valuable  conftderatioHy  and  B.  had  notice  of  this  promife 
before  the  feoffment^  made  to  him.  B.  is  compellable  in  Chancery  to 
make  the  leafe  to  J.  S.  according  to  the  promife,  and  by  reafon  of 
the  notice ;  cited  by  Tanfield  Ch.  B.  as  decreed  in  Chancery  in  the. 
cafe  of  Gore  v.  Miclesworth,  and  fo  the  Court  agreed  in  the 
principal  cafe.  Lane,  60.  Trin.  7  Jac.  in  the  Exchequer.  Jack- 
fon's  c^fe. 

4.  Agreement  to  convey  lands  in  tail  though  embezzled  decreed 
to  be  performed  according  to  the  faid  articles.  Toth.  66.  Mali 
1 1  Jac.  li.  A.  fo.  864.     Bates  v.  Heard. 

5.  Bill  to  be  relieved  concerning  a  promife  to  affure  land  of  in^ 
heritanccy  but  becaufe  there  was  no  execution  thereof,  but  only  5  j  /. 
paid  in  handy  difmiifed.  Toth.  85.  cites  30  Jac.  Miller  v.  Blandift, 

6.  A  promife  to  make  a  leafe  in  marriage  decreed  againft  a  pup- 
chafor.  Toth,  262.  cites  Trin.  2  Car.  Church  v.  Dom'  Mordant. 

7.  An  agreement  for  a  cujfom  Ihall  bind  a  purchafor  or  heir» 
Toth.  67,  1 2  Car.     Spicer  v.  Dockwray, 

8.  Articles  ofpurchafe  were  decreed  to  be  performed  againft  a  Aqd  alfo 
voluntary  conveyance  made  before  the  articles.  Chan.  Rep.  146.  ■«**»^* 
16  Car.  I.    Leach  v.  Dean.  /or «««/«« 

e^n  wmde  etfttr^  the  porchaTor*!  agent  htving  aotka.    N.  Ch.  R.  59*   i)  Car.  i.    HoUowell  ao4 
Marry  v.  Abney>  Chan.  Cafcs«  3S.  Merry  v.  Abney,  S.  C.   but  calls  it  only  a  contraQ,  and 

that  the  nouce  wis  given  Co  him  (hat  made  the  purchafc  for  «agthcr*«*^Totfa»  67.   Mich.  %  Car* 
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9*  A  perfon  that  fuffered  a  recovery  was,  in  point  of  law,  oidy 

tennfit  for  life^    but  there   had  been   an   agreement  precedent 

to  the  recovery  by  the  anceftor,  that  was  dead,  for  the  fettling 

of  thcprcmifes  fcas  to  have  made  the  tenant  for  life  tenant  in 

tail ;    reiblved  that  the  recovery  fhoi^d  be  good  in  equity,  and 

Ihould   work  upon  the  agreement.     Chan.  Cafesy   49.  rafiJu 

16  Car.  2.     Goodrick  v.  Brown. 

Ndf.  Chan.        10.  Tenant  per  outer  vie  to  him  and  his  heirs  articled  for  a  JaU 

Kep.  106.     ^^j  j^^j     though  this  is  fuch  an  eftate  as  is  not  aflets  to  the  hnr^ 

S.  C.  yet  he  wo/  decreed  to  execute  this  agreement.     2  rreem.  Rep«  199. 

m  pi.  274.  cites  it  as  the  cafe  of  Stephens  v.^Baily. 
C  544  ]         '  *•  ^^^^^  ^^*t  *  copyhold  for  life  (hall  be  furrendered  accord- 
So  where       ing  to  the  agreement,  the  purcha^  money  having  been  paid  to 
mortgage       the  firft  life  who  was  grantee,  and  died  before  his  purchafor's 
"^d^andihc  admittance,      Chan.   Rep.   272-    18  Car.   2.      Greenwood  v. 

copyholder      AiarC. 

died  before 

any  furrender  made,;  his  heir,  an  infant,  was  deemed  to  furrender,   nnlcfs  caafe  ihewB  vidua  fix 

noochf  jAer  full  age.     Fin.  R.  272.  Mich.  28  Car.  z.  Pattdbn  v.  Tbompfon  ic  al*. 

1 2.  Tenant  in  tail  mortgages  toithout  levying  a  fim^  and  covemmts 

for  further  ajfurance  ;    the  ijfue  is  not  hound  in  equity  to  make  good 

this  aiTurance.     Lev.  23  S.  Pafch.  ao  Car.  2.  in  Cane.     Jenkins 

V.  Kcymifh. 

Relief  dc-  'S-  Plaintiff  agreed  with  defendant  for  xhcpurchafe  ofzn  houfe 

nied  where     for  290 1.  to  be   paid,  and  paid  20  j.  in  handy  and  tendered  the 

monr^wts    ^^^  *^  ^^^  ^*y »    ^^^  relieved.      3  Ch.  R.  28.  Mich,  ai  Car.  2. 
^Tplid  at     tt  the  Rolls.    Voll  V.  Smith, 

the  day,  and 

where  there  was  the  face  cj  fraud*    a  Vern.  R.  1S7.  pi.  169.  Mich.  1690.  Whorwood  v.  Sunfoo. 

14.  Tenant  in  tail  is  bound  by  his  agreement  io  convey ^  but  the 
iflue  in  tail  is  not  bound  by  tliat  agreement  j  but  if  ijiie  i^  tail 
accipts  the  fatisfaBion  which  was  agreed  to  be  given  to  the  tenant 
in  tail,  it  now  becomes  his  own  agreement,  and  fliall  bind  him. 
Chan.  Cafes,  171.  Trin.   22  Car.  2.     Rofs  v.  Rofs. 

15.  An  agreement  for  incl&fing  latidsj  which  were  exchanged^ 
was  confirmed  by  a  decree  againfi  feveral^  whereof  the  parfon  of  the 
parifh  v:as  one^  and  he  and  his  fucceflbrs  bound  as  to  the  tithes. 
Fin.  Rep.  1 8.  Mich.   25  Car.  2.     Edgerley  v.  Price  &  al\ 

16.  The  queftion  was,  v/hcther  the  iflue  (hall  be  bound  by  the 
agreement  of  his  father,  where  it  was  an  entail  in  equity  only^  and 
not  in  law,  and  no  fine  pafTcd  ?  Per  Lord  Keeper,  where  equity 
creates  the  eflate  it  ihall  be  guided  by  confcience  (and  feemed  to 
incline  to  make  good  the  agreement).     Chan.  Cafes,  234.  Midu 

.  26  Car.  2.     Norclif  v.  Worfley. 

1 7.  A  fettlement  agreed  to  be  made  on  marriage  was  decreedj^ 
after  the  death  of  the  father  who  made  the  agreement,  to  be  exe- 
cuted, and  the  grandfon  when  of  age  to  levy  a  fine.     Fin.  R.  1 70. 

:  Mich.  26  Car.  2.    Fofter  v.  Fatter. 

t8.  An  agent  for  a  purchafor  of  lands  entered  into  articles,  and 
died  before  the  purchafc  com^leted|  and  fo  did  the  vetidor.    But 

the 
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the  heir  was  decreed  to  execute  a  conveyance,  and  to  be  indem«i 
nified  .from  the  heirs  of  the  agent  till  a  pcrfe£t  releafe  or  convey- 
ance he  procured  from  them.  Fin.  R.  201.  HilL  27  Car.  2. 
Earl  of  Bath  v.  Harvey. 

19.  Lejfor  covenants  with  leffie  to  take  a  new  leafe  of  a  college, 
and  then  to  add  three  years  more  to  the  leafe^  or  anfwer  the  want 
thereof  in  damages,  the  leafe  being  of  coppice  ground,  and  of 
no  profit  to  the  leflfee  without  fuch  addition  of  three  years. 
Leflbr  took  a  new  leafe,  but  hiftead  of  adding  three  years  fold  it  to  a 
ibirdperfoHj  who  had  notice  of  the  covenant  at  the  time.  Decreed 
that  the  vendee  perform  the  covenant.  Fin.  R.  212.  Pafclu 
27  Car.  2.     Finch  v.  the  Earl  of  Salifbury  and  Hawtry. 

20.  Agreement  for  fale  of  an  annuity  for  years  by  the  baron  of  an 
executrix^  who  dies,  binds  not  the  executrix.  2  Chan.  Cafes,  17* 
Hill.  31  &  32  Car.  2.    Elton  v.  Waite  and  Harrifon. 

21.  Contra£k  for  a  copyhold  eftate.   Purchafe  money  paid.    Bar-  N.Ch.R«p. 
gainor  dies  before  furrender.     His  heir  decreed  to  furrender  3-  3C^«- 
when  he  (hould  come  of  age,  and  the  lord  of  the  manor  prefently  ^^try*  p^- 
to  admit  the  plaintiff  tenant  of  the  premifes.     2  Chan.  Rep.  :^i8.  nman  ▼, 
33  Car.  2.    Barker  V.  Hill.  c^^^ 

the  heir  had  fold  the  reirerfion  before  for  a  valuable  confideration.-  ■■  ■  ■  Bttt  Toth*  169.  pi.  So. 
1584.  *  WxaTow  V.  Dam?xab,  It  was  held,  that  the  heir  ii  sot  In  eqoity  bound  to  aiTure  landt 
which  bit  father  bargained  and  took  money  Av.  •  r  P4C  1 

22.  The  father  and  fon  within  age  covenant  to  convey  lands  on  Agitement 
a  valuable  confideration ;    theyj/i  was  infra  atatem^  but  being  ^Z^*^^ 
now  come  of  age,  the  father  is  decreed  to  procure  the  fon  to  tionto>r«* 
convey.     2  Chan.  Cafes,  53.  Trin.  33  Car.  2.     Anon.  rtaJeroff* 

held  land«,« 
fpecific  execution  decreed  agalnft  the  heir.    9  Mod.  106.  Mich.  11  Geo.  in  Cane.    Neeve  ▼•  Keck. 

23f.  A.  on  a  treaty  of  marriage  between  B.  hb  brother  and  ^«  where  a 
M.   bound  hifnfeJfi    his   heirs f    f^c,   by   deed,   to   fettle    certain  '^/^^^ 
lands  of  14 1.  a  year  on  the  faid  J?,  and  his  heirs  in  cafe  theftnd  A*  h«r  hamdU 
Jbould  die  without  ijfue.    Afterwards  A.  married,  and  fettled  the  ^«^«/m 
iame  lands  on  his  wife  as  a  jointure  before  marriage,  and  dying  ^^2  u^ 
without  ifTue  devifed  the  land  to  his  faid  wife  in  ^e  \    but  on  a  in  caie  xit 
bill  by  B.,  Ld.  C.  Finch  decreed  the  land  to  the  plaintiff,  becaufe  ^"^L 
it  was  proved,  that  the  marriage  with  the  plaintiff's  wife  was  in  'Yht  mar. 
ezpe£lation  of  the  performance  of  this  agreement,  and  be  was  riage  took 
obliged  to  have  left  the  land  to  the  plaintiff  if  he  had  had  no  iffue.  ^^ItJ^ 
%  Vent.  353.  Mich.  33  Car.  2.     Goilmcr  v.  Paddillon.  lading  one 

chtldj  who 
died.  The  bniband  brought  a  bill  to  compel  a  conveyance.  Lord  C.  Maccletfidd  faid,  that  the  im- 
propriety of  the  fecurity,  or  the  inaccurate  manner  of  wording  fuch  bond,  ia  not  material  \  and  the 
bond  being  a  written  evidence  of  the  agreement,  and  this  agreement  being  on  a  Taloable  confideration, 
he  faid  it  ihodd  be  executed  in  equity.  But  the  bond  being  very  ftale,  (be  Court  orderfd  a  trial  at  law, 
to  fee  whether  the  bond  was  executed  or  not,  and  all  other  matten  to  be  refpitcd  till  after  the  trial* 
a  Wms«*8Rep.  243.  Mich.  1714.  Cannel  v.  Buckle. 

24.  A.  covenants  on  marriage  with  B.  to  purchafe  lands  of  i  loh 
per  ann.  over  and  above  what  he  bad  fettled  already,  and  fettle 
k  on  his  wife  for  life,  remainder  to  his  heirs.  A.  dies,  no  pur* 
chafe  and  fettlement  made,  and  adminiftration  is  granted  to  B. 

The 
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The  behefit  wa»  intended  to  B.  and  therefore  a  bill  brooeht  bf  • 
the  heir  of  A*  to  have  fuch  purchafe  made  for  his  benefit  wa6 
difinifled.    a  Chan«  R.  271.  35  Car*  a.    Langton  v.  North. 

25.  An  adminifirator  de  bonis  non  of  the  conufee  of  a  ftatitte^ 
had  agreed  with  the  conulbr  to  qffign  it  in  confideratieo  of  a  fiun 
of  money  which  upon  the  faid  agreement  the  conufor  had  cotc- 
nanted  to  pav  him»  his  ezecutorss  or  adminiftrators.  Adminiftr»- 
tor  died.  The  money  was  decreed  to  be  paid  to  the  esecuton  of 
the  adminiftrator,  and  not  to  the  admuiiftrator  de  bonis  non^ 
though  before  the  extent  it  could  not  be  afligned  at  law  \  fed 
nota  that  there  were  not  debts  of  the  firft  inteflate  appearing^ 
a  Vent.  3.62.  Pafch.  35  Car.  a.  in  Cane.  Anon* 
s  Cbn.  a6.  Tenant  in  tail,  with  power  to  make  a  jointure,  artida 

^*^>3<>«    t0  make  a  joiaturey  and  dies  without  iffue,  and  widiout  making 
*  die  jointure.    The  wife  dies^    Executor  of  the  wife  brings  a  bill 

for  an  account  of  profits  of  the  land  articled  to  be  fettled*    Bill 
difmifled ;  per  Ld.  Chancellor,  there  is  a  great  difierence  between 
a  difeSive  exeeutton  of  a  power,  and  a  nofh-execution  of  it.  Vcm.  406* 
pL  380.  Mich.  i686»    Elliot  v.  Hele. 
The  hdr  27.  A.  agrees  with  B.  to  purchafe  a  copyhold  for  two  lives»  and 

decreed  to  p^yj  aoo/.  in  party  and  was  to  pay  the  remainder  in  three 
^^fi.  months,  and  then  to  name  his  lives,  and  take  up  his  oopy.  A 
trad  of  hi^  court  is  held.  The  time  expires ^  and  B.  dies  fuddenly,  and  the 
^ai^^^ot.  manor  comes  to  one  who  was  not  bound  by  this  agreement. 
j^R-343-  rpj^g  executor  of  B.  decreed  to  refund  the  aoo  1.  though  it  hap- 
30  Car.  »•  pened  by  the  laches  of  the  plaintiff*.  Vem.  472.  pL  459.  Mich« 
"^P* ":     1687.    A wbrey  v.  Keen. 

Kit  guaidiaii. 

r  j4(J  ]  28-  A.  in  confideration  of  a  portion^  articles  to  fettle  ajointurey 
and  dies  before  the  portion  paid  or  fettlement  made.  The  wife 
takes  adminiftration,  and  fo  becomes  intitled  to  the  money,  and 
then  brings  a  bill  againft  the  heir  to  have  her  jointure  fettled. 
Bill  difmiiTed,  for  that  (he  was  not  intitled  to  the  money  and  the 
jointure  too ;  but  quaere.  Vem.  463.  pi.  443.  Trin.  1687^  Me* 
redith  V.  Jones. 

29.  If  zjoifitenant  agrees  to  aHen^  and  dies  before  it  is  done^  it 
woidd  be  a  ftrange  deoee  to  compel  the  furviyor  to  perform 
the  agreement.  2  Vem.  63.  pi.  56.  Pafch.  i688.  per  Cur.  in 
cafe  of  Mufgrove  v.  Daihwood. 

30.  A.  covenants  to  fettle  land  of  fuch  a.wJue^  or  an  annuity 
out  of  land  ^  A.  at  the  time  of  the  covenant  has  no  landj  but 
purchafes  afterwards^  and  devifes  it  to  J.  S.  and  dies.  This  land 
fhall  be  liable  to  the  covenant ;  per  Lords  Commiflioneis*  2  Vcm. 
R.  97.  pL  90.  Pafch.  1689.    Took  v.  Haftings. 

31.  A.  lends  lool.  to.B.  and  for  f^curity  takes  a  warrant  ef 
attorney  to  confefs  judgment  in  ejeDment  of  three  clofesy  upon  a  £^n* 
ed  demife  for  20  years.  Per  Lds.  OMnmiflxmera»  though:  the 
fecurinr  is  defedxve,  yet  it  amounts  to  a  good,  agreement  in  €qm« 
ty  to  charge  the  land/  and  deereed  it  acotvdingly  againik  die  ban 

2  Vem.  MI*  pL  Mii*  Tiin.  1690^    Date  v* Soudnridb. 

3a.  The 
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32.  The  ance^ar  in  his  li&*time  articled  for  the /ale  of  certain 
lands  which  be  covenanted  to  convey^  hut  did  not  covenant  Ji)r  him 
and  his  heirs.      The  Court  held,  that  the  heir  was  bound  to  per^ 

firm  this  agreement^  inafmuch  as  his  ancejior^  afierfealing  the  feud 
articles y  was  in  nature  of  a  trujlee  for  the  plaintiff  oi  thofe  lands, 
which  truft,  with  the  faid  lands,  defcended  to  the  heir ;  and  de- 
creed accordingly.  2  Freem»  Rep,  199.  pL  274.  Triik  1694. 
in  Cane.     Gell  v»  Vermuden. 

33.  A.  was  bound  as  furety  in  a  recognizance  dated  May  ^th, 
1660,  with  B.  his  father  for  1500  1.  portion  with  his  fiftcr  on 
her  marriage.  This  recognizance  was  not  confirmed  by  the  con- 
vention Tifk  for  confirmation  of  judicial  proceedings,  that  z€t  hav- 
ing relation  to  the  firft  day  of  ttie  feilions,  April  25,  1660,  and 
confirmed  only  recognizances  then  taken  \  A»  having  no  concera 
in  the  treaty  of  marriage,  being  only  a  furety,  and  having  no 
allowance  for  what  he  did,  and  not  making  any  promife,  the 
Court  would  not  bind  him  where  he  was  not  effectually  bound 
before,  but  difmiffed  the  bill ;  per  Wright  K.  2  Vern.  393. 
pK  364.  Mich.   1700.     Sheffield  v.  Ld.  Caftleton  &  Ux*. 

34.  A.  was  affignee  of  a  commijjion  of  bankruptcy  ifTued  out 
againft  one  Bofvil,  who  bad  contracted  with  defendant  for  goods 
to  the  value  of  244  /.  but  not  having  ready  money  to  pay  for  them^ 
offered  to  mortgage  to  him  an  eftate  he  had  in  poffeffton  a«  a  feciirity 
for  the  money,  and  for  that  purpofe  left  with  defendant  the  titk 
deeds  to  get  the  affignment  drawn-  Defendant  carried  the  deeds  to 
an  attorney  to  draw  the  affignment,  who  died  without  doing  it  i 
after  diat  he  carried  them  to  a  fcrivener,  but  before  the  affign- 
ment was  perfected,  Bofvil  became  a  bankrupt.  A.  now  brought 
his  bill  to  have  the  deeds  delivered  up  for  the  felling  of  the  eftate  to 
fatisfy  the  creditors.  Defendant's  counfel  urged,  that  this  was 
more  than  a  pledge  of  the  deeds,  for  that  an  affignment  was  in- 
tended to  be  made ;  that  if  it  had  been  made,  the  Cdurt  would 
not  have  taken  it  from  him  without  paynt\ent  of  the  money; 
that  its  not  being  made  was  owing  to  the  death  of  the  attorney^ 
which  was  an  accidsfit,  and  this  Court  often  relieves  accidents, 
and  therefore  the  deeds  ought  not  to  be  delivered  up  without  pay- 
ment of  the  money.  The  Court  decreed  the  deeds  to  be  iMrought 
before  the  Mafter,  and  to  be  delivered  by  fchedule  to  the  plain- 
tiff^; but  note,  no  reafon  was  given  for  this  decree.  Ch.Prec.  375. 
pi.  261.  Mich.  17 1 3.     Brander  V.  Boles. 

35.  Bill  to  compel  the  defendant  and  his  wife  to  join  in  a  fine    ([  ^47  ] 
to  the  plaintiff^,  purfuant  to  his  covenant  in  a  conveyance,  kc* 

The  defendant  and  his  wife,  and  H.  their  fon  and  heir,  fet  forth 
in  their  anfwer,  that  defendant  H.  is  tenant  for  life,  remainder  to 
his  wife  for  life,  remainder  to  the  heirs  of  the  hufband  begotten 
on  the  body  of  the  wife,  renlainder  to  the  heirs  of  the  hufband, 
and  infifts  toat  nothing  pafTed  by  the  conveyance  but  an  eftate  for 
life  of  the  hoiband,  and  that  die  wife  did  not  feal  the  dced^ 
&c. 

Note,  The  htf/boftd  and  wM  were  partiis  to  the  dted^  but  the  huj^ 
hnd  only  fealed  it,  though.  tM  covenant  was  that  tbs'  hujband  and 

wife 
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vnftfiould  levy  a  fine ;  and  a  fine  fur  conufans  de  dfoit  come  ceo 

was  levied  by  the  hufband  alone« 
Where  the  Decreed  d:at  the  hufband  (the  defendant)  (hould  procure  hU 
hufiandfir  ^^^  ^q  jqJij  vf\xh  him  in  a  fine  to  the  plaintiflF  according  to  Us 
tuiturstha  covenant,  fince  he  has  taken  upon  him  to  do  it,  and  the  plaintiff 
gavensnti  hath  paid  the  full  value  of  the  eftate  ;  per  Cowper  C.  MS.  Rqu 
ib^/rwiT'^'  Mich,  i  Geo.  in  Cane.  Barrington  v.  Horn  &  aT. 

with  bim  m  sJSne,  thii  Court  will  inforce  a  performance  of  fach  corenant ;  per  Mafler  of  the  Rolfr. 
3  Wms/i  Rep.  iS<>  Trin.  1733.  in  cafe  of  Hall  ▼.  HarJy«  ■  ■  Ibid,  at  the  bottom,  dbe  xeponer 
aMa  a  note»  and  fays,  becaule  in  all  thcfe  cafes  it  is  to  be  prefumed  that  the  boiband,  vbere  he  co- 
^cnanti  that  his  wife  (hall  levy  a  fine,  has  firft  gamed  her  confent  for  that  purpofe  j  fo  faid  by  thf 
Mafter  of  the  Rolls,  in  the  cafe  of  Wintbk  ▼.  D*£tikivx,  Trin.  1723  i  and  that  the  imierefi  m 
fub  covenawi  bsi  btew  taken  to  bt  an  inberitanft  defcenJmg  to  tbe  bar  of  the  tovenanitt*  Bat  after  aU^ 
if  it  can  be  made  appear  to  have  been  impoifible  for  tbe  huiband  to  procuce  the  concuncnce  of  hit  wife 
(as  fuppofe  there  are  diflferencet  between  them],  furely  the  Court  will  not  decree  an  impoJCbUitj,  ef- 
^iatty  where  the  huibaad  ofien  to  letura  all  Ihs  money,  with  iBcereft  and  cofts,  and  to  anlwcr  all  the 

36.  Marriage  articles  were,  that  wtthin  a  month  afier  marriage 

he  would  furrender  a  copyhold  to  the  wife  for  life^  remainder  to  the 

iffuey  remainder  to  the  heirs  of  the  wife^  and  if  he  Jbould  negleB  or 

refufe  to  make  fuch  furrender,  then  he  nvoufd  leave  the  wife  500/. 

at  his  death.     No  furrender  is  made.     The  hufband  dies  after  the 

month  without  ajfets.     Parker  C.  decreed^  that  the  heir  at  law  fbould 

furrender  to  the  plaintiff*  and  her  heirs,  and  till  furrendered  he  was 

a  truftee  for  her.     Here  was  no  ele£lion ;    if  done  after  the 

month,  the  500 1.  was  not  to  be  paid  \  thofe  are  two  exprefs 

covenants,  and  it  is  not  put  in  the  alternative,  and  here  is  no 

*"     purchafor  to  be  defeated ;  it  is  a  charge  in  equity.   Mich.  5  Geo. 

Cane.    Wood  v.  Pefey. 

37.  Thofe  cafes,  where  the  Court  will  not  compel  the  execution  if 
powersy  are,  where  it  would  be  againft  the  will  of  the  donor  that 
they  (hould  be  executed  \  as  in  the  cafe  of  heir  in  tail^  this  Court 
will  not  enforce  him  to  fuffer  a  common  recovery,  though  his  father 
was  decreed  fo  to  do,  and  died  in  contempt  for  not  doing  it* 
9  Mod.  16.  Mich.  9  Geo.  in  Cane,  cited  in  the  cafe  of  Ladj 
Coventry  v.  the  Earl  of  Coventry. 

38.  Money  was  devifd  to  he  laid  out  in  land  to  the  ufe  of  B*  in 
tmly  remainder  to  the  ufe  of  C  in  fee  s  B,  (having  no  ijlee)  agrees 
with  C,  by  deed  to  divide  the  money y  and  before  this  agreement  is  ex^ 
icuied  B.  dies.  This  agreement  ihall  bind  in  favour  of  his  ex* 
ecutors.  Cafes  in  £qu.  in  Ld.  Talbot's  Time^  271.  Pafch.  1733* 
Carter  v.  Carter. 

39.  Brokers  or  faElors  who  zQi  for  their  principals  are  no/  UcUe 
in  their  own  capacities ;  per  Ld.  Chancellor.  3  Wms,'s  Rep.  279* 
Fafch.  1734.  in  cafe  of  Johnfon  v.  Ogilby  &  al*. 

• 

[  548  ]  (P)    Unreafonable,  fet  afide. 

I«   A   Brocage  bai^ain  of  an  unreafonehlt  alhwance  for  affiftii^  to 
^^  die  purchafe  of  an  eftate,  has  no  equity  in  it,  and  a  oiU 


lor  making  good  fucfa  a  pretended  agreement  difmiflU.    Iin. 

IL  32.  Mm:1u  25  Car.  a.    Gibfon  t.  Le^vja. 

a.  No 
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^.  No  relief  for  2ifale  of  land  in  the  fens ^  according  to  the  ftsttute 
of  drainingi  though  fold  at  an  unreafonable  undervalue,  2.%  for  33/. 
'What  was  ivortb  400  A  For  Finch  C.  (aid,  he  could  not  relieve 
againft  an  aB  of  parliament.  '  2  Chan.  Cafes,  249.  Hill.  30  &  31 
Car.  2.    Brown  v.  Hammond. 

3.  A.  articles  to  fell  lands  to  B.  for  15000/.  to  be  paid  in 
money ^  or  fo  much  land  to  he  returned  as  nvould  make  up  what  he  paid 
fbort.  A.  conveys  part  of  the  lands  to  B.  and  by  his  perfuafioti 
Talues  that  part  at  an  under-value.  B.  fells  this  part  to  C.  s^nd 
D.  &c.  amounting  in  all  to  about  4500 1.  and  would  now  return 
the  reft.  Decreed,  that  the  articles  be  fet  afide  as  unreafonable, 
but  that  the  fales  to  C.  and  D.  ihoukl  ftand.  2  Vem.  i86.  pL  169. 
Mich.  1690.  Broom  Whorwood  v.  Simpfon. 

4*  Bill  to  have  an  exeadion  of  articles  for  a  leafe  of  lands  in  chaa.  Piec. 
Norfolk,  where  the  general  cuftom  is  for  the  landlords  to  repair ;  95-  p^  27* 
per  Cur.  the  leiTee  being  plaintiff,  and  it  being  proved  that  the  ^^^^' 
rent  referved  is  lefs  than  the  value  of  the  land,  decreed  a  leafe,  but  s.c?bu^tb« 
that  the  lejjee  fbotdd  covenant  to  repair^  and  the  rent  to  he  fubjeSl  to  Court 
no  deduBionSf  fave  only  parliamentary  taxes,     a  Vern.  R.  231.  JheMfc'^ 
pL2Xo.  Trin.  1691.  Burrel  v.  Harrifon.  night  hare 

had  a  difi^er- 
cnt  conAniftion  if  the  defendant  had  been  plaintiff^  to  have  inforeed  the  leflee  to  take  a  leaTc* 

5*  Ad  a  beneficial  bargain  will,  fo  will  a  lo/ing  hargain^  he  de-  See  10  Mod. 
creed    in  equity|    and  for  the   fame   reafon ;    per  Wright  K.  |°GeoT7ii* 
2  Vem.  R.  423.  Pafch.  1701.    City  of  London  v.  Richmond.       cafeorLewit 

V.  Ld.Lech* 
mere— »See  Glib.  Equ.  R.  155.  Mich.  Vac.  8  Geo.  ia  Dom'  Proc*.    Keen  ▼.  Stukely* 

6.  A.  had  an  inn  in  Newcaftle  defcended  to  him,  which  was 
let  at  6^  /.  per  ann.  hut  JiihjeB  to  a/mall  mortgage^  and  A.  heing  very 
poor  J  was  inveigled  to  fell  it  for  80  A  and  afterwards  brought  a  biU 
to  be  relieved,  but  was  difmifled,  Ld.  Chancellor  declaring,  that 
though  the  bargain  was  not  a  fair  one,  yet  no  fuch  fraud  appear* 
ed  as  to  fet  it  afide.  Chan.  Free.  206.  pL  166.  Wood  v.  Fen- 
wick. 

7.  An  agreement  for  the  purchafe  of  the  remainder  of  an  eftate 
after  an  eftate  tail  yr^ni  a  woman  90  years  of  age^  by  an  attorney, 

for  400  /•  neither  paid  nor  fecuredy  but  in  the  agreement  (which 
imported  a  conveyance)  mentioned  to  be  paid,  and  feveral  other 
fufpicious  circumftances  appearing,  Cowper  C.  would  neither 
decree  performance  by  the  heir  at  law  to  the  old  woman  (the 
eftate  being  now  fallen  in,  and  worth  5000 1.),  nor  the  writing 
to  be  delivered  upon  the  crofs  bill.  2  Vern.  632*  Hill.  1708. 
Green  v.  Wood. 

8.  A  proportionable  y0/»/»r^  fettled,  and  an  agreement  to  repay  Soet!t. 
the  portion  too  on  the  huftiand's  dying  without  iffue,  decreed  and  /gf ^f 

.affirmed  on  appeal.    Pari.  Cafes,  2o.   Whitfield  v.  Faylor.  iatheaocn. 

0.  Contraft  for  S,  S.  fiock  at  an  unreafonable  price  fet  afide. 
Mo.  Tab.  Feb.  13th,  1721.  Thompfon  v.  Harcourt.  [  ^^a  1 

I  o.  Upon  a  conteft  between  M.  and  T*  (who  bad  a  joint  undi^  Alter  an  «• 
vided  intereft  in  an  e/late,  and  who  had  agreed^  to  fet  a  price  upon  ^^^^ 

each 
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Bcflei,  Sec.  each  the  othet^s  mmety)  concerning  the  meaning  af  their  arhctes  £f 
Iki^'i"'"'  wn/zVi^,  by  nvhicb  it  was  declared  thai  T.  Jboidd  fit  the  price^  a»i 
fftwu  that  upon  payment  offuchprice^  together  %vith  the  repayment  of  600  L 
fiacedforthe  .^nd i fit er^ paid by^.toH^he  was  to  convey.     T.fets  700/.  for  hns 

Mr  Veroon  ^^&^^  ''*  ^^^^Hy  ^^^  ^*  accepts  thereof;  then  M.  prefers  a  bUl  to 
whogirehis  hare  the  agreement  performed  according  to  the  true  meaning  of 
optnioo,tbat  the  parties,  &c.  T.  infifts  that  he  was  to  have  700 1.  befides  the 
"p^n^Sri.  ^^^  '•  *"<*  intcreft  j  but  M.  fays  that  T.  at  the  contrad,  valued 
ticie*  and  his  half  but  in  700 1.  (and  the  whole  eftate  in  1400 1.)  and  that 
Fopofai  by  {^  ^^  ^hc  intent  of  all  parties,  that  the  600 1.  (hoold  be  included 
Ini/"^"^"  in  the  700 1.  and  not  betaken  at  two  difierent  fums,  &c.  Tliis 
]4.*s  accept,  caufe  was  firft  heard  before  the  Mafter  of  die  Rolls,  but  he  put 
»cethefeof,  j^  pg"  ^^  \^  heard  before  the  Ld.  Chancellor,  who  upon  hearing 
•W^pSd^y  difmifled  the  bill,  it  appearing  that  as  the  agreement  was  made  m 
M.  to  T.  writing,  it  was  unequal  and  ogain/l  reafin  ;  for  the  600 1.  paid  hj 
•ppeantobc  r^^  ^^^  towards  «  mortgage  to  H.  and  M.  had  paid  towards  the 
and'abo?r  fame  about  530 1.  which  was  70 1.  ihort  of  the  payment  byT. 
the  600 1.  and  though  M.  by  anfwer  offered  to  let  his  part  go  on  payment  of 
^  ifSI*'  7°°  '•  incJ'^^Jng  *c  600 1.  paid,  yet  die  odier  had  70 1.  ad- 
bDl  be  only  vantage,  and  fo  unequal  and  unjuft  in  T.  to  have  1300  L  for  hjs 
fer  a  fpccific  moiety,  which  made  the  eftate  2600 1.  in  value,  but  he  excufed 
perferoMoce  ^^  ^^^^  ^^  account  of  an  impertinent  examination  on  the  part 
tidea,  he*     of  M.    MS.  Rcp.  Mich.  8  Geo.  I  •    Triftram  v.  Melhuiflu 

Bttft  either 

take  it  according  tn  the  articles,  apd  pay  not  only  the  700 1.  bat  alfa  the  600  L  md  {ntncft,  er  Mt 
hiU  will  be  difmifled  with  cofts  ;  but  if  the  bill  be  alfo  to  ezplam  the  articles,  and  to  karc  a  mtftake 
diereio,  or  in  the  propofal,  and  hit  accepunce  thereof  re^ified,  inafmuch  as  the  700  L  wai  to  ioclsde 
the  600  !•  and  interaft,  he  ought  not  to  have  demanded  a  fpecific  perfannance,  but  to  have  offered 
cither  to  become  a  purchafar  on  700 1.  or  to  have  waived  the  benefit  of  the  articles  and  «giceaient;  and 
Indeed  he  ought  rather  to  have  offered  to  accept  700 1.  for  his  moiety,  inclnding  the  530  L  paid  by  him, 
"and  fince  there  is  fuch  a  contrariety  of  proof,  not  only  as  to  the  Tstue,  but  of  what  the  varties  ocder- 
Aood  to  be  the  meanhig  of  the  agreement,  and  a  proof  that  Mr.  M.  hi mfelf  declared  he  was  to  give,  or 
would  give  1300 1.  the  agiaement  in  writing  mu ft  be  the  meafure  between  thepartlea,  and  the  raths, 
teaufe  M.  himfclf  oiFered  to  paj  the  intcreft  of  the  600 1.  over  and  above  the  700!.  fo  that  Mr.  M. 
muft  pay  1300 1.  or  fuffer  his  bill  to  be  difmifled  with  cofts,  unleA  he  can  get  off  upon  an  oflcr  tD«cccpt 
700 1.  for  his  moiety,  including  his  S30I.  It  bad  been  proper  to  have  made  H.  a  party,  tlia  fiad 
tftate  having  been  in  movi;gage  to  him  for  the  faid  600 1.  and  530 1.  and  not  yet  affifoed* 

fio  though  II.  It  was  faid,  that  an  extravagant  bargain  ought  not  to  be 
tttet^ii^  carried  into  exeaition  in  equity.  Arg.  9  Mod.  152,  Trin« 
but  being       II  Gco.  I.  in  cafe  of  Charles  v.  Andrews. 

frtLud  Mid  t'lrtumvtntien^  yet  though  there  was  not  full  proof  o^  iraod,  yet  it  appearing  to  he  an  nwliai 
able  and  flumeful  contra^,  as  to  grant  a  leafe  for  67 1.  per  ann.  of  lands  which -were  leaM  out  agaia 
fn  167 1.  wkhoBt  any  haaard  or  cxpence.  Lord  C.  Macclesfield  would  not  decree  a  specific  eaecutian» 
but  difmifled  the  bill,  and  left  the  plaintiff  to  recover  what  he  could  at  law.    Ch.  Prec.  538.  pL  53|« 
Mich.  1720.    Young  v.  Clerk. 

I  a.  A  written  agreement  being  unreafonable,  tthe  G>art  woqU 
not  carry  it  into  execution,  but  decreed  that  it  be  delivered  to  the 
party  for  wfaofe  benefit  it  was  defigned,  that  he  may  have  an  op* 
portunity  to  make  the  mofi  of  it  at  liw.  MS.  Tab»  Febmary  27di» 
1726.    Squire  v.  Baker. 

13.  A  bargain- being  hard  and  unreafonable  is  a  teafim  fiifi« 
cient  why  Quinoery  will  not  give  it  affittanoe,  as  ia  the  priadpal 
cafe^  where  a  joung  gentleman  duK  Imsa  rtm^ader  inttil.iofaSamt 
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'0n  the  death  of  bis  uncle  without  iffue,  and  expeffarrt  on  ihe  Jeuth  of 
bis  father^  of  the  value  ^360  /•  a  year,  fells  this  remainder  for  300/. 
Tctw  manors  are  inferted  in  the  deedy  and  it  was  agreed  on  all  hands 
that  it  was  dejsgned  the  defendant  Jbould  have  hut  one  of  them.  The 
one  4lid  not  know  what  he  *  fold,  and  the  other  did  not  know  what 
he  bought ;  fuch  a  contradi  never  was  ai&fted,  and  there  can  be 
no  ground  to  give  relief  to  fuch  a  purchafor ;  per  Ld.  Chancellor, 
Bamardifton's  Chan.  Rep.  34  !•  Hill*  1740.  Bamardifton  Vr 
lingwood. 


(Q^)    Moderated. 

I,  A  Placed  his  fon  as  clerk  to  B.  an  attorney,  and  gives  with 
•*^»  him  120 1-  and  B.  by  articles  agrees  with  A.  to  return  60/. 
of  the  noney  if  B.  died  within  a  year.  B.  was  fick  at  the  time,  and 
of  that  ficknefs  died  in  three  weeks  after  fealing  the  articles,  and 
payment.  Jeffries  C.  decreed  100  guineas  to  be  paid  back  to  A. 
Vcm*  460.  pL  437.  Trin.  1687.    Newton  v.  Rowfe. 

2.  Though  by  a  deed  5  /.  per  cent,  was  direBed  to  be  allowed  until 
a  purchafe  made,  yet  it  appearing  that  the  money  had  been  placed  in 
the  government  funds  which  yielded  but  4  /.  the  6ourt  reduced  the 
intereft  to  4I.  per  cent.  Decreed  by  Sir  Jofcph  Jekyl  Mafter  of 
the  Rolls,  3  Wm8.*s  Rep,  227.  Mich.  1733-  in  cafe  of  Lech- 
mere  V.  Lord  Carlifle. 


(R)     Not  Ilridly  performed.     Relieved  j   ia  what 

Cafes. 

I.  XTfTHERE  a  greater fum  is  due  by  fpeciabyf  and  a  lefs  agreed  If  •'^^ 
^^    to  be  taken  for  itf  to  be  paid  in  certain  fums  at  certain  days,  ^'J^^^t9 
if  the  agreement  be  not  ftrifUy  purfued,  and  the  monies  paid  pre-  take  kfi  tb^m 
ci(ely  at  thofe  days,  but  part  of  the  money  paid  at  other  days,  a  court  *i'  ^»fi 
of  equity  ought  not  to  oblige  him  that  made  that  agreement  (in  paUprec^m 
favour  of  the  perfon  failing  to  perform  it)  to  ftand  to  it  upon  pay-  Atjuch  m 
mcnt  of  fo  much  as  will  make  up  the  money  paid  fmce  the  1^  ^jj!^^^ 
agreement,  with  damages  for  the  fame  from  the  refpc£live  times  ol  ^^n!tnt^ 
the  fame  ihould  have  been  paid  by  that  agreement  to  the  times  the  be  cannot  be 
fame  were  paid,  and  damages  for  what  remains  unpaid  till  the  "***^'  ^^ 
fame  be  paid.    Arg.  Chan.  Cafes,  no.  Trin.  20  Car.  2.  in  cafe  Keeper,  cv. 
of  Dclamere  v.  Smith.  j«"  eft  <>««, 

ejus  eft  dif* 
ponere*     1  Vern.  aio.  Mich.  1683.  Sewell  v.  Maiba. 

» 

9..  Promtfe  to  deliver  up  a  bond^  upon  a  condition  which  was 
afterwards  performed  ^  decreed  to  deliver  up  the  bond,  though 
^e  thing  done  did  not  amount  to  the  fum  due.  N.  Ch.  R.  128. 
ttt  Car.  2.    Booth  v.  San£lry. 

3.  One  that  could  read  made  an  agreement  for  a  leafefor  21  years: 
the  leffir  Umfclf  drew  the  hafe  but  for  one  year,  and  read  it  for  t^ 
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fiarfp  and  after  the  expiration  of  a  year  eje&ed  the  leflee ;  and  he 
brought  a  bill  in  Chancery  to  be  relieved  upon  all  this  matter  which 
wag  in  proof|  but  it  Mras  difimffed  nmth  cofts^  for  it  was  within  the 
ftatute  of  frauds  and  perjuries^  &c.  and,  being  aUe  to  read,  it 
was  his  Gwn  folly ;  otherwife  if  he  had  beai  unlettered*  Skin.  159. 
pi.  6.  Hill.  35  &  36  Car.  2.  in  Cane.  Anon. 
C  551  ]  4-  ^ff^^  for  a  long  term  of  years  covenant!  to  layout  200  A  t^9u 
tbepremifes  vtithin  tbefirjl  \o years;  he  fails  to  do  it,  and  afier  30 
years  nvere  expired  lejfor  brings  adion  of  covenant^  and  recovers 
150/.  danuiges.  Ld.  Keeper,  I  think  that  the  jury  dealt  yery  hard 
with  Mr.  Barker,  to  give  fuch  great  damages,  and  to  put  him  to 
make  a  precife  proof  that  the  whole  200 1,  was  laid  out,  when  it 
ought  rather  to  have  been  prefumed  it  was,  the  defendant  hav- 
ing brought  no  aflion  in  20  years  time  after  the  money  ought  to 
have  been  laid  out»  but  the  jury  having  thought  fit  to  give  fuch 
damages,  there  is  no  ground  for  me  to  mitigate  them^  nor  to  de«* 
cree  the  monies  to  be  laid  out  on  the  premifes  \  for  if  it  had  been 
laid  out  when  there  was  30  or  40  years  to  come  in  the  leafe,  the 
Icflee  would  have  taken  care  to  have  laid  it  out  in  lading  improve* 
ments,  which  it  may  be,  now  his  leafe  is  near  out,  he  would  not 
do,  and  tlierefore  difmijfed  the  bill.  Vem.  316,  317.  pL  313. 
Pafch.  1685.    Barker  v.  Holder. 

J[.  Merchant  hired  ajbip  to  freight  at  ^l*  ptr  ton  s  afterwards  an 
argofor  6  weeks  was  laid  on  all  merchants'  fliips,  after  which 
the  ihip  went  the  voyage,  where  the  owner  agreed  with  the 
merchant's  favors  at  a  double  price,  taking  no  notice  of  any 
agreement  with  the  merchant ;  per  Cur.  the  owner  was  at  liberty 
to  make  a  new  agreement^  becaufe  the  performance  of  the  firft  was 
obftru£led  by  the  embargo  after  laid  on  all  merchants'  fliips. 
2  Vem.  R.  242.  Mich.  1691.    Draddy  ▼•  Deacon. 

For  more  of  Contradl  and  Agreement  iii  general,  fee  J9(tf01l{f, 

Cobrnant,  (Ejrtinguill^nunt)  jfrauO^  (Cranty.  S^at^ 

tfafftt  9^ort0age,  OtnDor  ant  (Btnt^e ,  and  other  pro- 
per titles. 


(A)   Contra  jPormam  dtatuti. 


I.  T  F  an  offence  be  at  common  law,  ami  alfo  probiUted  hyfieMttSy 

\  the  indiAment  may  conclude  contra  formam  ftatuti,  or 

ftatutorum ;  thus,  in  barretry^  though  there  be  no  direA  ftaitote 

againft  it  by  that  namci  yet  the  general  tenor  of  the  ftveral  ads 

nuuing 
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running  againft  it  by  circumlocutions,  the  indiftment  concluding  *  J^'***  ^• 
contra  formam  ftatuti,  or  diverforum  ftatutorum,  is  good,  and  it  x^c^^  q^ 
16  the  ufual  form.     2  Hale's  Pi.  C.  191.  cap.  25.  Mich.  31  and  340. 
32Eliz.   B.  R.   Croke,  n.  14.    *  Burton's  cafe.     Hill.  9  Car.  i.  ^j^*^g^"* 
B.  R.  f  Chapman's  cafe ;  but  it  muft  conclude  alfo  contra  paccm.  ^^/l 
Mich.  6  Car.  B.  R.  J  Periam's  cafe. 

2-  P.  was  indi£led  upon  the  ftatutc  of  5  E.  6.  cap.  4.  for  g  ^     .^^ 
drawing  hit  dagger  in  the  church  of  B.  againft  J.  S.  and  does  not  by  Holt 
faj  (according  to  the  ftatute)  to  the  intent  to  Jirihe  him  ;  for  this  Ch.  J. 
caufe  it  was  void  ;  but  then  it  was  moved,  if  this  were  not  good  \_^  ^** 
as  for  an  aifault,  that  he  might  be  fined  upon  it ;  but  per  Curiam  cited  per  * 
it  is  void  in  all ;  for  being  indifted  upon  the  ftatute,  it  is  void  as  W<>^'  Ch.  J. 
to  an  o£Fence  at  the  common  law.     Cro.  E.  231.  pi.  23.  Pafch.  ^^hjOc"' 
33  Eliz.  B.  R.  Penhallo's  cafe.  Pi.  c.  171. 

cap.  24.  cites  S>  C. 

[552] 

3.  In  an  indiftment  on  the  ftatute  of  8  H.  6.  the  fiatute  was  »  "**«'• 
mi/recited^  and   the  conclufion  was  contra   formam  ftatuti,    and      '\  '^^* 
therefore  held  infufficient ;  but  then  it  was  moved,  that  though  s.  C, 

the  indi£^ment  was  void  for  the  entry  with  force,  yet  it  being 
that  they  with  others  riotofe  and  routofe  entered,  &c.  it  fhould 
be  good  for  the  riot ;  but  Curia  contra ;  for  the  indi£lment  be- 
ginning with  the  ftatute  of  8  H.  6.  and  concluding  contra  formam 
ftatuti,  this  can  have  no  relation  to  any  offence  except  upon  thisjfatute,  ' 

Cro.  £.  307.  pL  lo.  Mich.  35  &  36  Eliz.  B.  R.  Hall  v.  Gawen 
&al'. 

4.  Information  upon  the  Jiatute  33  H,  8.  cap.  16.  and  I  E.  6.  \(oneflatut$ 
cap.  6.  for  buying  of  worfied  yarn^  not  being  a  weaver,  and  the  in-  ^"^'f!''^'  '* 
formation  concluded  contra  formam  ftatuti ;  it  was  faid  it  was  t/i^e^  ^he' 
not  good,  but  it  ought  to  be  contra  (ormTim  ftatutorum ;  but  the  former  maku 
Court  as  to  that  held  it  good,  but  becaufe  he  did  not  fliew  in  his  ',^'5^'"''* 
information,  that  it  was  not  yarn  fpun  upon  the  rock  (for  other-  mddiapeual^ 
wife  it  is  not  an  offence),  it  was  he)fi  the  information  was  not  (yt  as  the 
good.     Cro.  E.  750.   pi.  6.   Pafch.   42  Eliz.    B.  R.    Dingley  v.  ^^^^^^^^^ 
Noore.  the  india-  * 

mene  ought 
to  conclude  contra  formam  ftatutomm.  x  Hale*s  PI.  C.  173.  cap.  14.  citct  Pafch»  42  Elis.  B.  R. 
Croke,  n.  6.  ,X>ingty  v.  Moore. 

5.  Where  there  arc  feveral  ftatutes^  and  it  docs  not  appear  on  D.  347. 
which  the  information  is  founded,  the  concluding  contra  formam  Jr,,^  t^"* 
ftatuti  is  ill.     Crq.  J.  142.  pi.  19.  Mich.  4jac.  B.  R.  Broughton  difl'y.  wd. 

V.  Moor,  cites  it  as  adjudged  in  the  cafe  of  Talbot  &  al'.  ^^  cicet 

5  H.  7— 
If  there  tre  dtvtrs  fictutet  in  the  point  of  information,  contra  formam  ftatuti  it  good }   1)ecaure  the  bcft 
iball  be  taken  for  the  king}  per  Coke.     Qw.  135.  Trin.  .9  Jac.  citet  New  Book  of  £atrkt,  tSa« 
and  5  H.  7.  17.  ani  8  £.  3.  47.  a. 

6.  Where  one  aB  makes  the  offencif  and  another  gives  the  penalty^ 
an  information  muft  be  contra  formam  ftatutorum,  and  cited 
33  Eliz.  Talbot  v.  Sheldon,  who  were  indifted  for  recufancy 
contra  formam  ftatuti,  23  Eliz.  and  the  judgment  was  reverfed 
becaufe  the  penalty  was  demanded ;  for  the  10  Eliz.  made  the 
offence,  and  the  23d  gave  the  penalty  \  but  if  the  information  be 

Voj..Vf  Sf  fw 
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for  the  offence  only,   it  had  been  good  \  per  Coke.    Ow*  X3f* 

Trin.  9  Jac. 
»  Hale's  PI-  7.  In  appfal  of  dtath,  the  defendant  pleaded  that  he  was  ia- 
^'^9*'  di£led  and  convifted,  8cc.  and  prayed  his  clergy.  The  appellant 
fay^,  that  it  dcmurrcd,  ttlleging  that  the  convidion  was  not  lawful,  becaufe 
it  the  ufual  the  itidiBmcnt  ivas^  thai  hejlahbed  hlmy  having  no  tjufapan  dratuny  ncr 
courfe  at       flrikiti^  him.  andfo  killed  him  contra  formam  ftatuti,  whereas  there 

this  day»  to   <  «»  n    .    r       i-  1  7  •/  •       •       i  #         i  ^r       / 

conclude        IS  tiot  any  Jtatuie  nvhich  prohibits  tt^  but  only  takes  away  tt)e  clergy 

fuch  an  in-  froni  fuch  otFcndcr ;  and  the  verdidi  finding  that  he  was  guilty  of 
cont'u  for-  homicide  againft  the  ilatute,  is  not  good  for  that  reafon ;  fed  non 
mam  ftatuti,  allocatur ;  for  the  indii^ment  being  framed  upon  the  (latute,  the 
and  that  it     coQclufioH  is  good,  and  their  verdiEt  is purfitant  thereof*  Cro,  J.  283. 

loL^li     P'-  4-  '^''^"-  9  J^^-  ®-  ^-  Bradley  v.  Banks. 

acrordin^ily;  and  cites  this  cafe  of  Bradley  v.  Banks,  but  fays,  that  it  is  not  there  qoeftioned  botthat  k 
lAay  be  ^ rK)d  withuut  it,  fo  that  in  thn'e  cafes,  where  clergy  is  fpecialiy  ouAcd  by  an  ^Qi  of  parliament, 
the  indi^ment  is  good  with  this  couclufion>  or  withov^  ic^  but  the  btji  ii/ay  in  tbfp  csfei  u  to  fUi6*9 
what  is  mcfl  tjudl» 

8*  If  the  former  fiaiute  be  difcontinuedy  and  revived  by  another 
{latute,  the  beit  way  is  to  conclude  contra  formam  ftatutorum. 
Mich.  31  3c  32  £liz.  Mill's  case;  though  there  is  good  opinion 
that  it  is  good  enough  to  conclude  contra  formam  of  the  (irft 
flatute,  as  in  cafe  of  the  ftatute  of  5  E.  6.  of  ingrojfmgy  37  H.  8. 
C  553  3  for  ujuryy  and  5  F-liz.  for  p^rjury^  which  were  difcontinued  and 
revived,  yet  indictments  good  concluding  contra  formam  of  the 
firft  ftatute.  2  Hale's  PL  C.  173.  cap.  24.  cites  Trin,  9  Jac, 
Rot.  i?.4.  C.  B.  Weftwood's  cafe. 

9.  If  it  be  a  general  Jlatutt  it  need  not  be  recited,   but  if 
fuihcicnt  to  conclude  contra  formam  ftatuti  in  hujufmodi  cafu 
edit'  &  provis',  for  the  Court  ought  to  take  notice  of  it ;  and  all 
penal Jlaiutes  that  induce  afoffeiiure  to  the  king^  or  make  a  filony  or 
ireafony  are  general  ftatutes,  becaufe  it  concerns  the  king ;   but  if 
a  general  ftatute  be  recited  in  an  indiHment^  and  be  rmfrecittd  in  a 
point  materialy  and  concludes  contra  formam  ftatuti  prsedidi,  it  is 
fatal,  and  the  indi£tment  ftiall  be  quaflied ;    but  it  ieems,  if  it 
concludes  generally  contra  formam  ftatuti  in  hujufmodi  cafu  edit* 
&  provis',  it  is  good  \  for  the  Court  takes  nqtice  of  the  true  fta- 
tute,   and  will  rejeft  the  mifrecital  as  furplufage^      2  Hale'* 
PLC.  172.    cap.  23.   cites  Mich.   7  Car.  B.  R.  Croke,  n.  14. 
•  Cr«>.  c.    ^  Bern's  cafe  in  maintenance^  and  Mich,  8  Car.  B.  R.  per  Jones 
»i«.  pi.  14.  fupcr  ftat'  de  Cottages. 

10.  An  iTiHi&mexitdi  forcible  detainer  concluded  contra  formam 
ftatuti  5  exception  was  taken  that  it  ought  to  be  flatutmrum ,-  for 
the  .ftatute  of  8  if.  6.  cap.  9.  //  relative  to  the  flatute  g^  15  J?.  2. 
cap^  2.  and  recites  it ;  and  then  the  words  are  joined  thereto,  the 
cafe  of  peaceable  entry,  and  forcible  detainer,  and  fo  this  ftatute 
is  but  fupplemental  of  the  other  ;  but  to  this  it  was  anfwiredj  that 
this  JltU  lite  firjl  recounts  ike  defers  of  the  flatute  ef\^R.l*  and  the79 
fonfrms  i/,  and  after  provides  for  the  cafe  (f  peaceable  entry  awi 
forcible  detainer y  to  which  thefiatute  of  Ig  R»  2*  did  mi  ifdemdy  fo 
thut  as  to  tilts  claufe  it  is  a  new  diftin£k  law,  and  amfeqocntly 
.    \  the  indi^dlmeot  good.     Byt  to  that  it  wa$  Hpiied,  that  the  ft>^ 

6  fuic 
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tutc  8  H.  6.  goes  OH  and  provides,  that  in  cafe  of  forcible  de- 
tainer, lifter  complaint  made  to  the  juftices  of  peace,  they  fhall 
caufe  the  ftatute  15  R.  2.  to  be  duly  executed  5  by  which  Itatute 
the  offender  is  to  be  fined  and  imprifoned,  fo  that  this  Jlatute 
grants  only  rejliiution^  atfd  refers  the  ptimjlmient  to  the  Jiatute  of 
15  R.  2.  So  then  upon  this  indidlment  contra  formam  ilatuti, 
taking  it  to  be  that  of  8  H.  6.  as  it  muft  be,  the  offender  cannot 
be  puniflied  within  that  of  15.  R.  2.  and  the  king  fhould  lofe  his 
fine ;  and  for  this  caufe,  after  feveral  debates,  Roll  held  the  in- 
diftment  infufficient,  but  Bacon  e  contra,  becaufe  the  ancient 
precedents  both  of  the  indiftments  and  aftions  upon  the  ftatute 
did  ufe  to  recite  this  ftatute  only,  but  now  the  courfe  accord- 
hig  to  Lord  Coke's  advice,  4  Rep.  486.  not  to  recite  the  ftatute 
but  conclude  it  contra  formam  ftatuti;  fee  Dalton,  cap.  122. 
And  he  faid  it  would  be  very  mifchievous  to  fubvert  fo  many 
precedents  as  have  been  this  way,  but  the  beft'way  had  been  to 
have  wrote  it  ftatut'  witli  a  daih,  for  then  it  would  have  ftood  by 
law  as  it  ought.  All.  491  50.  Hill.  23  Car.  B.  R.  Simond's 
cafe. 

1 1 .  P.  and  H.  and  one  J,  S.  were  if^di^ed  at  the  affifes  at  Not-  2  Hale's 
tingham  upon  the  ftatute  1  Jac.  cap.  B.  for  JIabiing  one  W.  R.  ^'^-C.  190, 

and  the   indinment  ivas,  that  jf.  S.  fabbed  him,   and  P.  and  H.  s.  C . 

nu^re  prefenty  abetting^    £5V.    and  contra   formam    ftatuti  •,    the  S.  C.  citei 
Court  held  the  indiftment  need  not  conclude  contra  formam  ^^^f^ 
ftatuti,  becaufe  the  Jiatute  does  not  alter  the  nature  of  the  offence y  ,2M<>d. 
hut  only  takes  away  the  privilege  nvhich  the  common  law  allowed  in  »*».  Pafch. 
fuch  cafe^  and  therefore  it  is  fufficient  that  the  circumftances  be  ^jy^Jj^'-.T' 
exprelfcd  in  the  indiftmcnt,  whereby  it  may  appear  that  the  308.  s/c* 
offence  is  within  the  ftatute ;   and  the  offenders  had  their  clergy,  ^'^cd,  and 
and  upon  their  rcauin.':^  were  burnt  in  the  hand  in  confpc6lu  VcrcVii^ 
Curiae.     All.  43,  44*  Hill.  23  Car.  B.  R.     Page  and  Harwood.     found  guilty, 

whrn  ic  U 
plain  that  he  only  could  be  fo  that  gave  the  (Uoke,  yet  that  judgment  was  h;!d  goo  J,  bccaule  th  >y 
mi^ht  have  been  found  guilty  at  the  common  law  upon  the  fame  inai^wcnty  for  the  fluutn  dc»e$  not 
alter  the  nature  of  the  oHence,  but  takes  away  the  privilege  of  the  clergy  all  )vvcd  by  liw,  aid  need  not 

conclude  contra  formam  ftatuti.— .—S.  C.  cited  by  Holt  Ch.  J.    Ld.  Raym.  *  Kcp.  150. S.  C. 

cited  by  Holt  Ch.  J.  i  Salk.  212,  21 3. <—«>$.  C  cited  by  Holt  Ch.  J.  Cimb.  411.— —And  an  in- 
didmcot  on  the  (t.itute  of  ftabbing  need  not  conclude  contra  t  rnum  Huluii ;  -Mr  Halt  Ch.  J. 
Comb.  21S.  Mich.  5  W*/leM.  in  B. R.  Anon.—The  ftatute*  fftiDoing  doLs  r.  c  nwlvctl.FuiTrnc**,  but 
only  cakes  away  (he  clergy  from  m.ml)aughter  Kq  circumftantiatcd  ;  yet  the  inuic'^niciu  miy  coiiciuvi^ 
contra  formam  ftatuti;  but  it  ic  good  without  fuch  conciuftun^  per  Ilo.t  Ca.  J.  C^nib*  37 ly  3''z. 
cites  Hale*i  PI.  C.  [Svo.  1  58. 

•C554: 

12-  If  a  man  be  indiftcd  for  an  offence  which  was  at  common 
law,  and  concludes  contra  formam  ftatuti,  but  in  truth  Is  not 
brought  by  the  indiSiment  within  the  Jiatute,  it  fhall  be  qurtlhcd,  and 
the  party  Ihall  not  be  put  to  afifwcr  it  as  an  offence  at  coni«iioii 
fciw.     2  Hale's  PI.  C.  171.  cap.  24. 

1*3.  If  an  aB  of  parliament  making  a  flony  or  other  oHcnce  he 
but  temporary,  and  made  ptrpdual  by  another  ftatute,  the  inl-ct- 
ment  concluding  contra  formam  ftatiti  is  good.  2  i laic's 
PL  C.  172.  cap.  24. 

14.  If  an  offence  be  newly  enaclid,  cr  made  an  pfToncc  of  an 
higher  nature  by  ail  cf  piiviiamert^  tlie  iiidittmciit  muft  conclude 

*S  f  2  cor.tr a 
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CQi|tra  formam  (tatuti,  as  an  indif^mcnt  ot  buggery^  ttaafpcriiog 
of  wool f  &c.     2  Hale's  PI.  C.  189.  cap.  25. 

15.  Rape;  though  before  tlic  ftatutc  of  Weftm.  2.  it  was  a 
irejpafs^  yet  being  made  felony  by  that  ftatutCi  the  indi<3ment 
ought  to  conclude  contra  formam  (latutL  2  Hale's  PI.  C.  1 89, 
cap.  25. 

16.  If  an  offence  were  high  treafon,  &c.  at  the  common  law, 
and  a  declarative  a£t  of  parliament  declares  it  fp,  as  the  (tatute  of 
25  E.  3.  de  proditionibus,  the  (l;Ytute  of  3  H.  5.  of  clipping  the 
coitty  &c.  till  repealed  by  i  Mar.  the  indidment  is  gocil  with  \ 

'  conclufion  contra  formam  ftatuti|  or  without  fuch  a  conclufion. 
2  Hale's  PI.  C.  189.  cap.  25. 

17.  But  at  this  day  the  indi^meat  for  clippings  wajbing^  ts^c^ 
of  coin  ena£led  to  be  trcafon  by  the  ilatutes  of  5  &  18  Eliz.  mu(( 
not  only  e^cprefs,  as  the  ftatute  requires,  that  it  was  (caufa  lucri) 
but  muft  conclude  contra  formam  ftatuti.  2  Hale's  PL  C.  iSp, 
190.  cap.  25. 

18.  If  an  oiFence  wert  felony  at  common  law,  but  2i  fpecial  aH  of 
parlLment  otijls  the  offender  of  fome  benefit  (that  the  common  law  al'i 
hwed  him)  when  certain  circumftances  are  in  the  iz€t,  though 
the  body  of  fuch  indidment  muft  exprefs  thofe  circumftances 
according  as  they  are  prefcribed  in  the  ftatute,  yet  the  indi£tment 
inuft  not  conclude  contra  formam  ftatuti.  2  Hale's  PI.  C.  i9Qt 
cap.  25. 

19.  Thus  the  ftatute  of  21  Jac.  cap.  27.  concerning  murdering 
of  baflard  children  requires  proof  by  one  witnefs  that  the  child 
was  dead  born,  the  indi£lment  muft  (hew  that  it  was  a  baftard 
child  to  bring  the  offender  within  that  ftatute;  but  concludes  no( 
contra  formam  ftatuti.     2  Hale's  PI.  C.    190.  cap.  25. 

20.  By  the  ftatute  of  8  Eliz.  cap.  4.  in  cafes  of  piclpochets^ 
30  Eliz.  cap.  15.  breaking  houfes  in  the  day^titne,  and  flcating  ta 
the  value  of  ^s.  the  ftatute  of  23  H.  8.  cap.  i.  in  cafes  of  petit 
trenfon,  wilful  murder,  of  malice  prepenfe,  robbing  in  or  near  the 
highway,  18  Eliz.  cap.  7.  in  cafe  of  burglary,  the  ftatute  of 
4  &  5  P.  &  M.  cap.  4.  in  cafe  of  malicious  commanding,  is^c. 
any  perfon  to  commit  murder,  robbery,  wilful  burning,  the  offenders 
are  ou/ied  of  their  clergy ;  the  body  of  the  indx£tment  muff  bring 
them  within  the  exprefs  purview  of  the  ftatutes,  or  othcrwifo 
they  (hall  have  the  benefit  of  clergy,  but  it  need  not  conclude 
contra  formam  ftatuti,  neither  is  it  ufual  in  fuch  cafes ;  for  they 
were  felonies  before,  and  the  ftatutes  do  not  give  them  a  new 
punifhment,  nor  ma]^e  them  to  be  crimes  of  another  nature, 
out  only  in  certain  cafes  take  away  clergy  j  but  yet  if  they  fliould 
conclude  in  thefe  cafes  contra  forQiam  ftatuti,  it  would  not  vitiate 
the  indi£lment,  but'  would  be  oilly  furplufage,  for  though  tiefia^ 

t  5S5  3    f*''"^  ^  '*?'  i'^^  ^  ?^  P^^^Myf  y^  ^^O  ^^be  away  an  old  privikge, 
-'  when  the  cafe  falls  within  the  circumftances  mentioned  by  uq 

aft.     2  Hale's  PL  C.  190.  cap.  25. 

ll.  If  an  offence  be  at  common  law,  and  alfo  prohibited  hyjlatute, 
fvith  a  corporal  or  other  penalty,  yet  it  feems  the  party  may  be  in- 
difted  at  common  lawj  and  then  though  it  concludes  not  contra 

formam 
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fonnam  ftatuti,  it  (lands  as  an  indiftment  at  comnidri  law,  and 
Can  receive  only  the  penalty  that  the  common  law  inflifts  in  that 
cafe.     2  Hale's  PI.  C.   191.  cap.  25. 

22.  Mich.  10  Jac.  B.  R.  an  indiftment  of  forcible  entry  upon 
the  (latute  of  8  H.  6.  cap.  9.  andyiXch.  9  Car.  i.  B.  R.  an  in- 
dictment for  forgery  quafhed  for  not  concluding  contra  formanl 
ftatuti,    *  Smith's  pase,    yet  both  thefe  were  offences  at  common  •  Sceln- 
lawj  though  reftitution  were  not  at  common  law  in  the  firft  cafe,  fj^"*.^' 
nor  pillory  and  lofs  of  ears  in  the  fecond,  but  onl^  fine  and  im-  §,  c.** '  *' 
prifonment,  or  at  moft  (landing  in  the  pillory,  but  without  mu* 
tilation.     2  Hale's  PI.  C.  192.  cap.  25. 

23.  Regularly,  if  Tiflatute  only  makes  an  offence  or  alters  an  of'* 
fence  from  one  crime  to  another^  as  making  a  bare  miftlem^anor  to  be^  . 

come  a  felony ^  the  indictment  for  fuch  a  new  made  offence,  or 
new  made  felony  muft  conclude  contra  formam  ftatuti,  or  other- 
wife  it  is  infufBcient.     2  Hale's  PI.  C.  192.  cap.  25. 

24.  And  on  the  other  fide,  if  an  offence  be  purely  at  common  law,  Cto.C.46^/ 
if  it  conclude  contra  formam  ftatuti  it  is  infudicient,  and  (hall  be  P^  *• 
qua(hed  except  in  the  inftance  above  given  touching  clergy; 

and  therefore  an  indidlment  of  battery  concluding  contra  formam 
ftatuti  is  infufBcient,  and  (hall  be  quafhed.  2  Hale's  PI.  C.  192. 
cap.  25.  cites  Trin.  12  Car.  B.  R.  Croke,  n.  2.  Cholmley*s 
cafe. 

25.  There  is  a  difference  when  an  information  or  aEiion  is 
grounded  on  an  afl  of  parliament^  and  the  conclufion  is  contra  for- 
mam ftatuti  pnedi£li,  there  the  information  is  not  good  if  the 
ftatute  is  mifredtedy  but  if  the  conclufion  be  contra  formam  fta- 
tuti in  hujufmodi  cafu  editi  £5*  provifiy  there  it  may  be  good,  not- 
withllanding  the  mifrecital,  becaufe  the  Court  can  take  notice  of 
a  good  a£l  of  parliament  to  punifti  the  offence  mentioned  j  per 
Twifden  J.  Raym.  192.  Mich.  22  Car.  2.  B.  R.  in  cafe  of  the 
King  V.  Wild. 

26.  W.  brought  an  mHion  againft  H.  R.  de  usore  abduElay  and 
keeping  of  her  from  him,  ufque  fuch  a  day,  which  wafi  fomc  time 
after  the  exhibiting  of  the  bill,  and  concluded  contra  formam 
ftatuti.  After  vcrdift  for  the  plaintiff  this  was  moved  in  arreft 
of  judgment,  but  the  declaration  was  held  good  notwithftanding- 
the  impertinent  conclufion  of  contra  formam  ftatuti,  there  being  no 

flatute  in  the  cafe.     Vent.    103,   104.    Mich.    22  Car.  2.  B.  R. 
Ward  V.  Rich. 

27.  Where  z  flatute  continued  de  te,npore  in  tempus^  and  was  ne- 
ver difcontinued  nor  determined,  there  it  (hall  be  faid  contra  for- 
mam ftatuti;  agreed.  Ow.  135.  and  cites  35  Eliz.  and  9  £liz. 
Palmer's  cafe. 

28.  Where  tl  Jlatute  prohibits  a  thing  without  a  penalty ^  or  makes 
a  new  duty  to  an  officer j  the  indidment  needs  not  conclude  contra 
formam  ftatuti;  per  Eyre  J.  Comb.  205.  Pafch.  5  W.  &  M, 
in  B.  R,    The  King  and  Queen  v.  Wiggot  and  Perry. 

29.  Where  zjlatute  makes  an  offence^  the  conclu(ion  muft  be 
contra  formam  (iatuti.  5  Mod.  308.  Mich.  8  W.  3.  Bennet 
Y.  Talbot. 

S  f  3  30.  An 
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An  India.  30.  All  indi£lment  for  a  riat  was  moved  to  be  quafticd,  dc» 
ment  for  a    ^aufc  it  coticluded  contfa  formam  diverforum  fiatutorum^  whereas 

not  It  good,     ,  .      ,  n  •    rt       •  1  rt       •  1^- 

though  it  there  is  but  one  ftatute  agamlt  riots,  the  reft  give  penalties  on 
conclude  not  fhcriffs,  jurics,  &c.  but  held  good.  Comb.  371.  Trin.  8  W.  3. 
'„°rft«u.i,  B- R-     The  King  V.  Branc  &  ar. 

becaufc  an  t^ffmct  at  c^mttfti  ianv,  though  prohibited  alfo  by  a£ls  of  parliament  under  fereier  penaitict* 
2  Hale*s  PL  C.  190*  cites  Pai'cb.  5  jac.  B*  R.  Wormad  s  cafe. 

iSaik.aii.       31,  If  a  declaration  is  contra  formam  ftatuti,  znA  fome  things 

\  w!  1."  alleged  therein  are  within  thejtatute  mentioned,  and  others  are  not 

B.  R    the  within  it,  yet  it  is  good  ;   for  as  to  thofe  which  are  not,  it  is  fur» 

s.c.  ad.  plufage.     12  Mod.   121.  Pafch.  9  W.  3.     Bennet  v.  Talboys. 

the  plafiitifT. <;  Mod.  307,  308.  Bennet  v.  Talbot.  S.  C.  adjudged  niii— Cartb.  ^182.  S.C. 

and  the  a^ion  which  w.is  founded  on  the  new  ftatute  (there  being  other  ftatutes  before)  againft  hunting 
by  inferior  tradefmen,  the  words  contra  formam  ftatuti  iha'l  be  applied  to  that  part  of  the  tiefpafs  which 
Vfa'i  grounded  on  (hi*  new  fta'ute,  which  gives  fuil  cofh,  though  the  damages  are  under  4c  s.  And  per 
Hdii  Ch.  J.  it  is  fuiHcient  to  lay  in  the  vied aration>  that  the  defendant  hunted  in  the  plaintiff  *s  ground, 
without  cuncludin);  contra  foimam  Hafiti  \  for  that  fhould  come  in  evidence. «—Ld.  Raym.  Rep.  i^q^ 
1S<3.  S.  C.  adjudj^ed  nifi,  and  itrerwards  aJjuJged  abfolutely  for  the  plaintiff. — ^^Comb.  420.  S.  C. 
aiijudgcd  up-  n  the  rcafon  given  by  Holt  Ch.  J.  viz  that  the  conclufion  ihoald  refer  oaly  to  that  wbiwh. 
would  rcaloxiably  bear  it,  and  upon  the  auihoritiei  of  All.  43.  and  Vent.  104. 

iSalk.212.  32.  If  an  aEl  of  parliament  incrcafes  a  penalty,  or  deprives  a 
by  Holt  '  ^^^'^  ^f  ^*^y  benefit  which  he  had  before  at  common  iaiv^  there  if  you 
Ch.  J.  ac-  count  on  the  ilatute,  and  do  not  bring  yourfelf  within  it,  and 
coidiiuiy,  conclude  coi»tra  formam  ftatuti,  it  is  naujjht  \  per  Holt  Ch.  J. 
wai-PerM."  ^^  Mod.  122.  Pafch.  9  W.  3.  iu  cafe  of  Bennet  v.  Talbois. 

low's  cat'e.     Cro.  £•  231. 

33.  In  cafe,  phintiff  declared  that  he  diflrained  certain  cocks  of 
hay  for  arrears  of  rent ^  in  order  to  fell  themfecundum  leges  etjiatuta 
rtyiii  yln^liif. :  and  that  the  defendant y  being  conufant  of  the  premifes^ 
rfcued  themy  &c.  After  verdift  for  the  plaintiffs  he  prayed  his 
treble  damages  upon  thcf.atute  of  2  W.  ilf  M.  cap,  5.  and  infifted 
that  though  the  plaintiff  does  not  recite  the  ftatute,  nor  conclude 
contra  formam  ftatuti,  yet  it  is  well  enough,  becaufe  it  Is  a  ge- 
neral ftatute,  and  the  cliftrefs  is  of  fuch  a  thing  as  was  not  dif- 
trainable  for  rent  at  common  law,  and  therefore  fecundum  leges 
ct  ftatuta  refew  to  this  ftatute  of  W.  &  ^I.  fed  non  allocatur ; 
for  per  Curiam,  the  plaintiff,  docs  not  bring  himfelf  within  the 
compafs  of  the  ftatute,  for  he  does  net  fbew  that  the  dtflrefs  was 
appraifedy  mr  conclude  contra  formam  fiattiti  ;  znd  when  fecundum 
ieges  l^  flatuti  is  rather  where  a  thiifg  is  proper  by  the  comtnon  lawy 
and  confirmed  by  fiatute ;  and  adjudged  accordingly.  Ex  re- 
latione m'ri  Daly.  Ld.  Raym.  Rep.  342.  Pafch.  loW.  3.  Anon, 
^'^'ludln^*  34.  Wliere  a  ftatute  takes  notice  of  a  common  offence^  and  adds  a 
of  the  in-  further  pcnaltyy  an  indictment  thereupon  may  well  be  laid  contra 
diftment      formam  ftatuti;   per  Cur.  6  Mod.  17.    Mich.    2  Ann.  B. R.  in 

contra  for.      ^j^     ^^^^     f  ^j^^  q^  BothcU. 

mam  Itatuti,  ^'^.• 

bar  the  party  from  fupporting  the  htidiEimcrA  by  the  CMtmen  law,  if  it  cmld  bcmainttintd  upm  tbcfix&U* 

10  Mod.  336.  Trin.  2  Geo.  1.  B.  R.  in  cafe  of  the  King  v.  DJxon. 

Wherever  there  was  an  fffence  at  common  laxu,  and  ijfa('ut€  nukts  a/urtber  provlfion  of  pewaJty,  an 
indictment  for  that  ofrence  may  conclude  contra  formam  ftatuti^  or  leave  jt  out  at  elfi^oo|  per  Ho*t 
Ch.  J.  Falch.  13  W.  3.  in  cafe  of  the  King  v.  •  «  «  •  • 

35.  Where 
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35»  Where  a  ftatute  introduces  a  mtv  taw^  by  giving  an  a£lTon  Per  Holt 
^here  there  was  none  before,  or  by  giving  a  new  a£lion  in  an  old  Hoit'»*Rep« 
cafe,  the  plaintiff  need  not  conclude  contra  formam  ftatuti ;  but  634.  Ken. 
if  a  ftatute  gives  the  fame  acilon  with  a  difference  offeveral  circum"  dalv.  Clerk, 
Ranees  J  as  double  damages,  &c.  the  plaintiff  muft  either  conclude  ^^^trt  \alet 
contra  formam  ftatuti,  or  make  his  cafe  fo  particularly  within  the  of  pariia- 
ftatute  that  it  may  appear  to  be  fo;  per  Cur.  2  Salk.   504.  pi.  3.  ment^w, « 
HUl.  s  Ann.  B.  R-    CoundcU  v.  John.  IZTd'X 

or  tn  old  remedy  in  a  ntno  caj^f  you  need  not  conclude  contra  formam  ftatuti.— —If *an  aft  of  par* 
liament  *  inci&Ubs  a  penalty*  or  dtf/rhvts  a  man  cfany  bntefit  which  be  had  before  at  common  law,  then 
if  you  count  on  the  ftatute,  and  do  not  bring  yourlelf  within  it,  and  conclude  contra  formam  ftatuti^ 
it  ic  naught :  per  Holt  Cb.  J.  12  Mod.  x22«  in  cafe  of  Bennct  ▼.  Talboya. 

•CSS7] 
For  more  of  Contra  Formam  Statuti  in  general,  fee  3|lltlf(t- 

meat  (O),  ISlObber?  (S),  and  other  proper  titles. 


(A)   Contra  f^acem^ 


1.  ^T  7 RIT  of  r^i/x  made  againft  baili£%  in  collefting  toll, 
Y  V      ^^^  f  ^^  folvere  tolnetum  contradixerunt  contra  pa  cent  ^ 
and  yet  adjudged  good.    TheL  Dig.  114.  lib.  10.  cap.  24.  f.  5. 
cites  Mich.  30  £.  3.  20. 

2.  Writ  if  attachment  upon  a  prohibition  for  afuit  in  Court  Chrif 
tian  ofa  thing  temporal  was  contra  pacem,  and  held  good.  Thcl. 
Dig.  114.  lib.  10.  cap.  24*  f.  9.  cites  Mich.  31  £.3.  Attach- 
ment upon  a  prohibition  8  £.  but  fays  the  Regifter  is  contra  pro- 
hibitioncm  noftram  only,  and  adds  qusere. 

3.  A  writ  of  prohibition  to  a  fuit  in  Court  Chriftian  was  Thel.  Dig. 
ferved  on  the  now  defendant,  who  flung  it  into  the  dirt,   and  'H-IjI^-'o. 
trampled .  upon  itj  and  afterwards  profccuted  the  fuit  in  Court  c^cmVcRcI 
Chriftian}    the  writ  agaiuft  the  defendant  was  contra  pacem.  gx^er, and 
Regifter,  95-  »•  b.  ^^''^j^,^ 

p4cem« 

4.  Writ  upon  the  cafe  for  not  clean/!/jg  and  repairing  a  ditch^  Sec,  And  becauft 
ihail  be  without  contra  pacem.    Thel.  Dig.  1 14.  lib.  10.  cap.  24.  *^*^  writ  waa 

/.•m-  T?  o-T  i-T     contra  pa 

f.  12.  Cites  Inn.  45  E.  3.   17.  cem.Uwa, 

abated.  Br.  Adlion  fur  leCafe,  pi.  go.   ciccs  ^.  0* 

5.  Andys  It  QiMhcfor  every  non-feafance.  Thel.  Dig.  114. 
lib.  10.  cip.  24.  f.  12.  cites  12  H.  4.  3. 

6.  A  man  fliall  have  writ  of  irefjl^ofs  contra  pacem  E.  nuper  regii 
jfn^liay  v3"  contra  pacem  mfranu  Thel.  Dig.  1 1 5.  lib.  id. 
cap/24.    f.  15-  cites  Hill,  ii  H.  4.  15.  Mich.  2  E.  4.  25. 

S  f  4  7.  Writ 
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7.  T^ril  of  recaption  (hall  be  contra  pacem  and  agsunft  law  ami 

ftatutCf  but  not  v'l  et  armisi  per  Babington*    Thcl.  Dig.  115* 

lib.  lo,  cap.  24.  f.  17-  cites  Pafch.    9  H«  6.   i.     But  (ays,  the 

lorm  of  the  Regifter  86  is,  after  reciung  the  fa£t,  et  quia  hoc 

injuilum  eft  &  manifefte  contra  pacem  noftram,   tibi  prxcipi- 

musy  &c.      And  other  writs  are  in  contemptum  praeceptonim 

noftrorum,  &c. 

•  Hale't  PI.       8.  Indiftment  for  ereHing  a  wear  over  tie  river  Wye,  whereby 

S'J*2V     the  fubjefts  were  hindered  of  their  paflacc  with  their  boats,  l^ud 

<^%  Hswk.    It  to  be  done  43  hlrz*  nvtth  a  continuance  ad  nocumentum  of  the  jutH' 

PI.  C.  445.  jf[is  of  King  James ^  and  fo  the  jurors  concluded  that  the  vuear  vuu 

?Qcr^S.  P.  ^'^^^  ^^^  continued  contra  pacem  regis  nunc,   &c.  and  adjudged 

tecordingty,  voidy  bccaufc  it  is  as  well  contra  pacem  nuper  reginx,  as  contra 

•ii4  cites  in    pacem  regis  nunc;  for  the  commencement  *  of  the  tort  was  in  the 

i^t^'*  L  ^  queen's  time,  and  this  was  an  offence  to  the  crown  now;  for 

■■  ^^    •'  though  the  parties  might  be  indifled  for  the  continuance  only, 

without  alleging  exprefsly  the  pommencement,  yet  the  (cope  of 

this  indi£lment  is  not  to  make  the  offences  feveral,  as  in  tfaem- 

felves  they  are ;  for  though  the  jurors  have  concluded  upon  hoth^  yet 

tktj  have  found  the  peace  of  this  king  only  broken.     Yclv.  66*  Trin. 

3  Jac.  B-  R.     Sir  Edward  Winter's  cafe. 

9.  But  per  Popham  Ch.  J.  if  the  conclufion  of  the  jury  bad  been 
upon  the  continuance  of  the  tort  only,  then  it  fbotUd  be  taken  in  law  to 
he  an  indiElment  to  this  purpofe  only,  and  the  other  matter  of  the  finding 
the  ereiiion  of  the  wear  to  be  only  by  way  of  information,  how  the 
thing  was  done  ;  or  if  the  jurors  YizA  found  that  the  defendant  in  the 
quun^s  time  had  ereBed,  f^f.  and  continued  it  in  tfje  time  of  this 
king,  contra  pacem  regis  nunc,  it  had  been  good;  becaufe  the 
cxprefs  matter  found  was  only  the  continuance  of  the  tort,  and 
the  other  only^  a  recital  or  introduction  to  the  matter  found; 
quod  curia  conceflit.  Yelv.  66.  Trin.  3  Jac.  B.R-  in  Winter's  cafe. 

10.  An  indidlment  oi  forcible  entry  was  qua(hed,  becaufe  it  did 
not  conclude  that  it  was  contra  pacem.  2  Bulft.  258.  Trin. 
1 2  Jac.    The  King  v.  Cox. 

Rett.  Rep.  1 1.  Trefpafs  was  laid  of  entering  his  clofe  lotb  Jtj!y%  44  jE/«. 
*59^.P^'3^-  contra  pacem  domino  regin^,  (jC  domini  regis  nunc;  after  verdiA 
V.  Wiikins,  this  was  moved  in  arreft  of  judgment,  and  held  that  the  words 
S.C.  »d-  f  domini  regis  nunc  J  are  hut  furplufage ;  whereupon  the  plaintiff 
ioXt  ^f^  judgment.  Cro.  J.  377.  pi.  3.  Mich.  13  Jac.  B.  R.  Cod- 
and  Coke      dington  V.  Wilkin. 

ChfJ.  Cii4, 

that  if  pan  efa  trefpitfs  it  tvmmUttd  in  tie  futeifi  timtf  and  part  in  the  hln^t  ttrnty  then  it  tt^bt  t$  h 

alleged  againfi  the  ptate  of  hotb,         3  Buiil.  8z.   S.  C.   adjudged  for  the  plainnfT  accordingly,  md 

Umt  difi'erence  taken  by  Coke  Ch.J. %  Hale's  Fl«  C.  i%^»  cap. 25.  cites  S.C  and  fayt»  ihatio 

ItU  in  caft  of  an  indiOment  for  an  ofienoe  fo  alleged. 

12.  One  was  indi6ted  of  being  a  common  barretor,  but  the  in- 
di£lment  omitted  the  words  contra  pacem  domini  regis,  vcl  con- 
tra formam  ftatnti)  and  therefore  it  was  held  to  be  infttfficient; 
for  it  is  an  effential  part  of  the  indidment,  and  therefote 
'^ras  reverfed,  Cro.  J.  527.  pi.  4.  Pafch.  17  Jac.  B.  R.  Pal- 
frey's cafc«    - 

13.  Reguiarlf 
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T3.  Regtdarly  every  indi^ment  ought  to  conclude  contra  pacem 
domini  regis,  for  that  is  not  taken  away  by  the  (tatute  of  37  H.  8. 
cap.  8.  and  therefore  an  indidment  without  concluding  contra 
pacem,  &c.  is  infufficient,  th^agh  it  be  but  f6r  ti/ing  a  trade^  not 
tetng  an  apprentice ;  2  Hale's  PI.  C.  188.  cap.  25.  cites  Hill. 
21  Car.  B.  R.  For  every  offence  againft  a  ftatute  is  contra 
pacem,  and  ought  to  be  fo  laid. 

14.  An  indii^ment  that  concludes  contra  pacem^  znifays  not  domini 
regis,  is  fufficient.  2  Hale's  PI.  C.  188.  cap.  25.  cites  Mich. 
23  Car.  I.  adjudged. 

15.  If  A.  be  indi£^d  for  an  offence  fuppofid  to  be  committed  in  timi 
of  a  former  king,  and  concludes  contra  pacem  domini  regis  nunc^  it  is 
infufficient ;  for  it  muft  be  fuppofed  to  be  done  contra  pacem  of 
that  king  in  whofe  time  it  was  committed.  2  Hale's  PI.  C.  1889 
189.  cap.  25. 

16.  But  if  a  man  be  indiciedin  the  time  of  one  ting,  contra  pacem 
domini  regis  nunc,  he  may  be  arraigned  for  that  effence  in  the  timt 
of  his  fuccejffbr*  lE.  6.  Br.Corone,  178.  Enditement,  44.  Neither 
is  the  indictment  itfelf  difcontinued  by  the  demife  of  the  king, 
though  in  fome  cafes  the  procefs  be.  2  Hale's  PLC.  189. 
cap.  25.  cites  7  Co.  Rep.  30,  31. 

17.  Two  indidments  on  the  flat.  5  Eliz.  cap.  4.  for  u/in%  the  Sofbrnfinc 
trade  of  a  tallow  chandler  were  quafhed,  becaufe  they  did  not  con-  ^\^^  ^ 
elude  contra  pacem.    Keb.  789.  pi.  43.  Mich.  16  Car.  2.  B.  R.  witbooc' 
The  King  v.  Harris.  fcnringf«ai 

^   ^  Tfcvti  ex- 

ception was  taken  to  the  indi^ment  for  omitting  contra  pacem.  Holt  Ch.  J.  thought  it  well  ^  enough* 
becaufe  it  concluded  contra  formam  ftatuti ;  but  by  the  other  three  juftices  it  was  quaihed;  for  every 
breach* of  a  law  is  againfl  the  peace,  and  ought  to  be  folaid.    6  Mod.  tz8.    Pafch.  3  Aan.    B.  R. 

The  Queen  ▼.  Lane. 3  Sallc*.  190.  pi.  17.  S.  C.  accordingly,  and  Holt  Ch.  J.  {aid,  it  would 

be  hard  to  make  a  batber*s  ihaving  a  man  by  cooiSuit  to  be  contra  pacem.  fiat  the  indi^ment  was 
quailied.  •  [  jjp  J 

1 8..  An  information  was  brought  by  a  common  informer  for  cxer-  »  Hawk, 
cifing  the  trade  of  a  barber  j  exception  was  taken,  becaufe  it  did  ^'J'  \^^* 
not  fay  contra  pacem;  but  per  Curiam,  that  is  never  done  in  a  r.  ^.  uyt 
fuit  by  a  common  informer.    Keb.  860.  pi.  70.  Hill.  16  &  17  i'fcons 
Car.  2.     Lufamoore's  cafe.  aiTthe^J^ 

cedents,  that  neither  an  information  qui  tarn  on  a  penal  ftatute,  nor  an  information  by  the  king  for  an 
intrufioo,  or  other  wrong  of  ctvU  nature  done  to  his  lands,  goodSy  or  ftvonuesy  need  the  words  contra 
pacem. 

19.  An  indi£iment  of  battery  concluded  only  to  the  great  dif« 
turbance  of  the  peace  of  our  lord  the  king,  but  becaufe  it  did  not 
fay  contra  pacem  it  was  quaihed.  2  Keb.  36.  pi.  72.  PafcU 
18  Car.  2.  B.  R.    The  King  v.  Hooker. 

2(>.  An  indi&ment  for  retaining  a  fervant  without  a  teftimoniat 
from  his  lafl  tnafler,  wanted  the  words  contra  pacem^  and  it  wa» 
quaihed.     Mod.  78.  pi.  39.  Mich.  22  Car.  2.  B.  IL     Anon. 

21.  Trefpi^s  for  breaking,  entering,  and  depafturing  36  Car.  2.  Show.  17. 
continuando  the  depqfiuring  till  the  4  JW..2.    contra  pacem  domini  re^  ^j^j^'^* 
^  nunc,  which  was  EL  James  the  2d.    This  was  held  naught ;  comb.  16^ 
for  that  is  no  contra  pacem  to  the  trefpafs  tempore  Caroli  Secundi^  s.c.  &  s.pl 

but  ^«^«*»^*t 
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tatnatra  but  it  IS  ORkittcdt  and  utOtv  poctm  is  fubfiatue.  2  SaOc.  6\Ct 
^Z'tl^  pL  i.  Mich.  I  W. &  M.  in  B.  R.    Incledon  v.  Burgefs. 

/«/f ,  uni  mt  f»  th%  c9m%wnAoy  and  then  it  it  at  if  no  contra  pacem  had  been  at  all,  which  is  fobftance^ 
and  had  tfoa  m  gentrtd  dtnturrer  \  and  that  it  it  fubftance  it  proved  by  the  i6  &  17  Car.  a.  which  by 
cxpreft  wnrdt  aids  ic  after  verdiA  ;  fo  that  it  appeart  by  this  ftatiitr,  that  it  was  not  aided  by  verdiA  be. 
fore  that  ftatote,  which  it  would  have  been  if  it  had  been  but  form*  The  common  way  is  to  conclude 
um  contra  paoem  didi  mper  regit  ^uaa  domiai  icgit  nunc. 

22.  Tref^fs  quare  vi  tsf  armls  I  Feb,  1 70 1.      Oaufum  fuum 

frcgit  contra  pacem  damina  Anna  nunc  regina,  &c.    Adjudged  on  de'^ 

murrer  for  the  defendant;  for  K.  William  died  8  Mar.  1701,  and 

fo  It  was  contra  pacem  regis,  and  not  contra  pacem  reginx ;  the 

cmiffton  of  contra  pacem  had  been  only  matter  of  form^  but  here  it  it 

repugnant ;  for  the  Court  muft  take  notice  of  the  demife  of  the 

king,  that  is,  the  defcription  of  the  trefpafs,  and  a  trefpafs  done 

Contra  pacem  regis  could  not  be  given  in  evidence ;  but  indeed  a 

verdiFi  would  have  aided  it.     2  Salk.  640.    pU  1 1.  Mich.  2  Ann. 

B.  R.    Day  v.  Muflcett. 

J  Salk.  380.       23.  A  conjlnble  was  indiBedfor  not  returning  the  warrant  of  ajuf* 

£*  ^'mt^*  ^^'  2/'^wr<?  to  levy  the  penalty  on  a  conviffion  of  deer-dealing.     Excep- 

heM,  that     tton  was  taken  that  it  was  faid  contra  pacem  of  the  late  king,  and 

contra  pa-     that  it  ought  to  be  contra  pacem  of  the  queen  alfo ;  became  the 

pSr**  and  *^cgleft,  though  it  began  in  the  king's  time,  yet  it  continued  in 

coojd  nei.     the  quccn's  time  alfo,  the  return  being  never  made  at  all,  and  fo 

therdogood  ^as  an  offcncc  againft  both  the  king  and  queen.      But  Holt 

WcaofeTt      ^^'  J"  ^^^^'  ^^  fuppofcd  it  would  be  neceflary  to  fay  contra 

was  anon-    paccm  of  the  queen  as  well  as  the  king  where  that  is  necef* 

leaiance.*—   fary ;    but  here    the   indidment  being  founded  on  an   omif- 

pMo?'^^'  fion,    it   is  otherwife,    and  there  you   never  conclude  contra 

paifch.         pacem  at  all.    Fortefcue's  Rep.  127.  Trin.  3  Ann.  B.  R.  The 

7  Ann.        Queen  v.  Wyat. 

Jr  S.  P.  accordingly. 

r 

£  560  3  24.  Serjeant  Hawkins  fays  it  feems  to  be  a  good  general  rule^ 
that  no  indiSlment  or  informationfor  an  offence^  capital  or  not  capital, 
againjl  the  common  law  orjlatute  can  be  good  unUfs  it  expr^sly  ft^p^es 
fuch  offence  to  be  done  againji  the  peace  of  the  king  or  kings  in  whofe 
reign  or  reigns  it  was  committed}  and  accordingly  he  fays  he 
finds,  that  every  precedent  of  an  indi£iment  in  Coke's  Entries, 
whether  for  treafon  or  felony,  or  inferior  offences,  exprcfely  lays 
the  offence  againft  the  peace  of  the  king,  except  only  in  four 
inftances,  whereof  one  is  of  an  indictment  for  a  nufance  for  not 
repairing  the  highway^  which,  if  it  may  be  maintained^  feems  to 
depend  chiefly  on  this  reafon,  viz.  that  the  offence  is  of  fuch  a 
nature,  that  a  man  may  be  as  well  guilty  of  it  in  his  own  ground 
as  that  of  another,  and  therefore  it  has  been- held,  that  it  r«eed 
not  be  laid  againft  the  peace,  becaufe  the  laying  it  infiicb  a  numner 
may  feetn  to  imply  fomewhai  of  force  or  trefpafs  agmnfi  the  perfons 
cr  poffejiors  of  another  i  bujt  it  feems  difficult  to  reconcile  this 
opinion  with  thofc  many  refolutions  taken  notice  of  in  the  fol- 
lowing part  of  this  feftion,  by  which  indi&ments  fcrr  want  of 
thofc  W4>rd»  contra  pac^m^  liave  been  adjudged  mfufficicnty  where 

the 
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tlie. offences  could,  on  no  other  account,  be  faid  to  be  againft  the 
peace,  than  as  they  were  breaches  of  the  law,  as  all  nufances 
certainly  are. 

And  one  other  of  the  feid  inftances  in  Coke's  Entries  is  of  an 
indidlment  of  homicide  by  mi/adventure,  and  one  other  of  an  indi£l<* 
ment  of  homicide  in  fe/f-iefencc;  but  thefe  precedents,  if  they 
may  be  maintained,  feem  to  depend  chiefly  on  this  reafon,  that 
fuch  offences  are  fuppofed  to  be  owing  rather  to  the  misfortune^ 
than  faulty  of  the  party. 

And  tlie  4th  of  the  faid  inftances  is  of  an  indiflment  of  perjury 
on  the  flatute^  which  concludes  in  contemptum  reginse,  &c.  & 
contra  formam  ftatuti,  without  adding  contra  pacem. 

But  Raftal's  Precedents,  both  of  indictments  of  felony,  and  of 
inferior  offences,  do  as  oftqn  omit  the  words  contra  pacem,  aa 
n^cike  ufe  of  them.  However,  certainly  the  much  greater  number 
of  precedents  exprefsly  conclude  contra  pacem,  and  the  authority 
of  thefe  is  much  flrengthened  by  thofe  many  cafes  in  the  reports, 
wherein  indidments  and  informations  appear  to  have  been  quaib- 
cd  for  want  of  the  words  contra  pacem;  as  indidlments  and  in-  Seethepkts 
formations  for  harretry^  forgery^  retaining  a  fervant  without  a  tefti'  ■^•^* 
monial  from  his  lad  m^^cxy  following  a  trade  without  having  ferved 
an  apprenticefljipy  ereBing  a  cottagfy  affault  and  battery^  isfc* 
2  Hawk.  Fl.  C.  243.  cap.  25.  f.^4- 

For  more  of  Contra  Pacem  in  general,  fee  3|nlli(tnunt(F^ 
'S^rcr^dfS  (Q:^3t  j)i  and  other  proper  titles. 
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(A)   In  what  Cafes.     And  how;  in  Proportion*. 

I*    A  Veragc  is  commonly  ufed  by  the  law  merchant  for  that 

r\    contribution  which  merchants  and  others  make  toward  loffer 

fitflainedy  where  goods  are  caft  into  the  fea^  for  the  fafeguari  ofthe 

Ji^ipi  or  of  the  other  goodsy  and  lives  of  the  perfons  therein  during  the^ 

tetnpejt :   and  it  is  called  average  and  contribution  becaufe  it  is 

proportioned  and  allotted  after  the  rate  of  every  m^n's  goods 

aboard.     Law  of  T/ade  and  Commerce,  112. 

;  2.  All  the  parties  inter efled  are  to  bear  the  lofs  by  a  general  con-- 

tributioHy  and  a.ntfljler  or  purffr  of  a  {hip,  fhall  contribute  for  the 

prcfcrvation  thereof;    alfo  die  pajfengersy  for  fuch  tUngs  as  they 

have 
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bave  in  the  Jhipf  be  they  precious  ftones,'  pearls,  or  the  Vkti  aiki 
nuheri  pajfengers  have  no  goods  in  the  ihip,  in  regard  they  are  a 
burden  to  it,  it  is  faid  an  eftimate  Jball  be  made  of  their  apparel, 
rings f  Jewels,  &c.  towards  a  contribution  for  the  lofs ;  and  ge* 
nerally  money  and  jewels,  clothes,  and  all  things  in  the  fliipy 
(except  the  clothes  which  are  upon  a  man's  body,  or  victuals,  &c« 
put  on  (hipboard  to  be  fpent,)  are  liable  to  average  and  contri-* 
bution ;  and  the  goods  loft  fliall  be  valued,  and  the  goods  and 
merchandize  faved  are  to  be  eftimated,  wJtich  being  known,  a 
proportionable  value  (hall  be  contributed  by  the  goods  faved,  to«* 
wards  reparation  of  the  goods  caft  overboard;  and  if  in  the 
cafting  over,  or  lightening  of  the  (hip,  any  of  the  remaining 
goods  are  Jpoiled,  or  receive  injury,  the  fame  muft  come  into  the 
contribution  for  the  damages  received.  Law  of  Trade  and  Com- 
merce, 113.  cites  Molloy,  233.  236. 

3*  If  a  man  is  bound  in  a  recognizance  and  dies,  there,  as  long 
as  the  heir  has  ajfets,  execution  fhall  be  againft  the  heir  only. 
Br.  Suit,  pi.  13.  cites  17  £.  2.     Fitzh.  Execution,   139. 

4.  But  if  the  heir  has  not  affets,  execution  ihall  be  upon  all  the 
fertenants,  and  every  one  fhall  be  contributory  to  the  other ;  but 
where  execution  is  fued  againft  the  heir  who  has  aflets,  he  fhall 
not  have  contribution  againft  the  tertenants  nor  the  feo£fees. 
$r.  Suit,  pi.  13.  cites  17  £.  2«     Fitzh.  Execution,  139. 

5.  If  the  heir  be  vouched  in  ward  offeveral,  and  the  tenant  hfa, 
mnd  recovers  in  value  again/I  the  heir,  every  guardian  fhall  be  con- 
tributory to  the  render  in  value.  Br.  Suit,  pK  I2.  cites 
48  E.  3,  5. 

6.  So  where  feojffre  oftheconufor  upon  ajlatute  merchant  is  in  exe^ 
iution,  he  /halt  have  contribution  againft  ever/  other  feoffee  ofthefaau 
wnufor.     fir.  Suit,  pi.  12.  cites  48  ]^.  3.  5. 

7.  And  per  Finchd.  where  the  cohufor  upon  ftatute  merchant 
etliens  part  if  his  land,  and  the  conufee  fues  execution  againft  the 
conufor,  there  the  conufor  Jball  tiot  have  any  contribution  finom  the 

feoffee,  as  the  feoffee  might  have  of  the  other  feofiee.  fir.  Suit, 
pi.  12.  cites  48  £.  3.  5. 

8*  Btit  if  the  conufor  dies,  and  the  conufee  fues  execution  agaiffft  the 
heir,  he  fhall  have  contribution  of  the  feoffees.  Br.  Suit,  jSL  X2» 
cites  48  £.  3.  5* 
[  5^2  ]  '  9*  5^  that  tie  feoffee  Jball  have  contribution  from  the  beir^  if 
any  of  them  be  in  execution,  contra  of  the  heir.  Br.  Suit,  pL  12. 
cites  48  £•  3*  5. 

10.  If  a  man  charges  land  tailed,  and  land  of feefim^,  andiksf 
the  land  tailed  is  difcharged,  and  the  fee«fimple  land  remains 
ohareed  with  the  whole ;  per  Skrene,  which  none  denied* 
Br*  Charge,  pi.  9.  cites  12  H.  4.  17. 

1 1  •  In  dower  if  the  tenant  vouches  the  bar  in  three  feveral  ndards^ 
each  of  them  fhall  be  feverally  charged.    3  Rep.  13.  a.  by  the 
reporter,  in  Herbert's  cafe,^  cites  1 1  H.  7.  22.  &  4^  £•  3.  5.  a.  b« 
Br.  Scire  12.  Contribution  fhall  be  had  by  the  tertenants  iu  fcire  bucas 

^^22*.       '^  recognizance  by  their  feoffor*    fir.  Suit|  pU  \Z. 

l^tM  17  E«  a«    Fitih.  Esccutto^  139* 

13.  K 
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13.  If  the  kiftg^s  tenant  aliens  tofeveral  feverally,  and  the  hlng  Br.  Appor- 
iiflrains  the  one  for  the  tvhoiey  he  (hall  have  contributioii  of  the  ^^.^^'^^^^ 
others.     Br.  buit,  pi.  19.  j.-,  n.  b. 

14.  The  writ  of  contribution  lies  where  there  are  tenants  in  com^^  »34>a3S» 
morty  or  ivho  jointly  hold  a   mill  pro  indivijoj   and  take  the  pro- 
fits equally,  and  the  mill  fells  into  decay,  and  one  of  them  will 

not  repair  the  mill,  now  the  other  (hall  have  a  writ  to  compel 
him  for  to  be  contributory  to  the  reparations.    F.  N.  B.  161.  (B). 

1 5.  And  if  there  be  three  or  four  coparceners  of  land,  and  the 
ildejl  ftjler  does  thefuit  to  the  lord,  of  whom  the  lands  are  holden, 
for  all  the  coparceners,  and  the  others  will  not  allow  her  for  her 
charges  and  lofTes,  according  to  the  rate  for  the  fame  fuit,  that 
coparcener,  who  did  the  fuit,  may  have  writ  of  contribution, 
F.N.B.  161.  (C). 

16.  And  if  there  be  many  coparceners,  and  the  eldefi  does  the 
fuity  and  the  other  coparceners  agree  nuith  the  eldeft  for  a  rate^  now 
the  writ  of  contribution  fliall  be  brought  againil  the  others  who 
would  not. cofttribute,  &c.     F.N.B.  161.   (C). 

17.  And  if  fever al  he  infeoffed  of  land,  for  which  one  fuit  ctight 
to  he  doncy  &c.  now  if  they  agree  among  themfelves,  that  one  of 
them  fball  do  the  fuity  and  that  the  others  fball  contribute  unto  him» 
if  he  do  the  fuit,  and  afterwards  the  others  (hall  not  allow  him 
for  that  fuit  according  to  their  rate,  then  he  (hall  have  the  writ 
of  contribution  again  ft  them,  and  the  writ  (ball  mention  the 
agreement,  &c.    F.  N.  B.  161.  (C). 

1 8.  The  plaintiff  feeks  relief  by  way  of  contribution,  for  that  And.  tij* 
one  of  the  defendants  hath  a  rent^harge  out  of  his y  the  plaintiffs  ^^  qX^ 
lands y  and  one  either  of  the  defendants  lands y  and  feeks  to  hy  the  not  S.  P.-^ 
whole  burthen  of  the  rent-charge  upon  his,  the  plaintiff's  lands ;  Mo.  191. 
and  becaufe  the  defendant  would  not  anfwer,  therefore  an  injunc-  s.'c^b'ut 
tion  id  granted  for  ftaying  of  the  fuits  for  the  rent.  Cary's  not  S*  P« 
Rep.  132.  cites  22  Eliz.     Dolman  v.  Vavafor  &  a]'. 

19.  The  Duke  of  Northumberland  acknowledged  a  recognizance 
of  1000  marks  to  the  Lord  Cromwell,  and  after  granted  certain 
lands  to  the  defendant ;  afterwards  both  the  Duke  and  the  L*ril 
Cromwell  were  attainted  of  treafon,  whereby  the  recognizance 
came  to  the  queen,  and  in  her  name  was  put  in  fuit  by  one  Lane^ 
to  whom  her  majefty  had  granted  the  faid  recognizance,  who 
fought  to  extend  the  defendant's  faid  lands  alone,  whereas  there  ^ 
are  divers  other  lands  to  a  great  value  in  other  metis  hands  liable 
to  the  faid  recognizance,  therefore  it  is  ordered  that  no  liberate 
go  out  upon  the  faid  extent,  until  the  Court  order  the  fame* 
Gary's  Rep.  159.  cites  21  Eliz.    The  Queen  v.  Colbome. 

20.  In  the  cafe  of  a  common  perfon,  the  heir  of  the  cwufory  or 
rfhimy  againfi  whom  judgment  is  given  in  debty  ihall  be  only  charg- 
ed, and  ihall  not  have  contribution  againft  another  tertenant  in 

}n  fome  cafes,  and  in  fome  cafes  he  (hall  have  contribution,  and    ([  5^3  J 
ihall  not  be  folely  charged;    refolved.     3  Rep.  12.  b.   Mich* 
26  &  27  Eliz.  in  Scacc.     Harbert's  cafe. 

21.  For  if  a  man  isfeifed  of  three  acres  of  land,  and  enters  into  a 
recognizance  or  ftatute,  &c.  and  infcpffs  A.  of  one  acre^  and  B.  of 

another^ 
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amtheTf  and  tie  third  defeends  to  his  heir,  m  this  cafe,  if  execution 
18  fued  only  againft  the  heir,  he  /bail  not  have  contribution  ;  forhb 
conies  to  the  land  without  confioeration,  and  the  heir  fits  in  the 
feat  of  his  anceftor,  &  hseres  eft  alter  ipfe  &  fifius  eft  pars  patris, 
and  therefore  (hall  not  have  contribution  agtnnfi  any  purchafor, 
though  in  rei  veritate  the  purchafor  comes  to  the  land  without 
tay  valuable  confideration ;  for  the  confideration  of  the  pnrchafe 
16  not  material  in  fuch  cafe.  Rei'olved.  3  Rep.  12.  b.  Ibid. 
And  fays,  that  fo  it  was  lately  refolved  in  Gawdy's  case,  late 
marftiall  of  B.  R.  that  the  heir  may  be  only  charged,  and  he  Ihall 
not  have  contribution  againft  purchafors ;  for  though  in  the  cafe 
of  recognizance,  ftatute,  or  judgment,  the  heir  is  charged  as  tcr- 
tenant,  and  not  as  heir,  as  appears  by  27  H.  6.  Execution,  135. 
1.5  E.  3.  tit.  Age,  95.  becaufe  by  the  recognizance  or  ftatute 
the  heir  is  not  bound,  but  the  conufor  grants  quod  difla  pecimiz 
fiimma  de  terris,  &c.  levetur,  yet  he  ihall  not  have  contri- 
bution againft  a  purchafor,  contrary  to  the  opinion  of  Finchden 
in  48  £•  3*  fol.  5.  b. 

22.  But  yet  in  fome  cafes  the  heirjhall  have  contrihuthn,  and 
"Ihall  not  be  folely  charged  5  as  if  a  man  is  feifed  of  two  acres ,  the 
one  of  the  nature  of  Borough^EnghJh,  and  hinds  himfelfin  ajlatuteox 
recognizance,  or  if  judgment  in  debt  is  given  againft  hint^  and  he 
dies  J  leaving  iffue  two  daughters  f  who  make  partition,  in  this  cafe  if 
one  only  is  charged,  (he  fhall  have  contribution;  for  as  one 
purchafor  ftiall  have  contribution  againft  another,  and  againft 
the  heir  of  the  conufee  alfo ;  fo  one  heir  ihall  have  contribution 
againft  another  heir;  for  they  are  in  asquali  jure,  refolved. 
3  Rep.  1 2.  b.   in  Herbert's  cafe. 

23.  If  there  are  grandfather,  father,   and  two  daughters,  and 
judgment  if  given  for  debt  or  damages  againft  the  grandfather,  and 

he  dies,  and  ih^  father  dies,  one  of  the  daughters  being  within  age, 
and  the  other  of  full  age,  and  partition  is  made,  the  cideft  daughter 
fliall  not  be  charged  folely,  but  fhall  take  advantage  of  the  infnn- 
cy  of  her  fitter ;  for  both  heirs  ftand  in  the  fame  degree,  3  Rep. 
r  73.  a.  by  the  reporter  in  Herbert's  cafe. 

24.  80  if  one  be  bound  in  a  recognizance,  and  has  tiuo  daughters, 
and  dies,  and  they  make  partition,  the  one  fhall  not  be  charged 
folely,  but  fhall  have  contribution,  and  if  the  one  is  within  age, 
the  other  fhall  take  benefit  thereof ;  becaufe  in  fuch  cafe,  though 
ihe  is  charged  as  tertenant,  yet  fhe  fhall  have  her  age,  3  Rep.  1 3.  a, 
by  the  reporter,  in  Herbert's  cafe. 

25.  If  a  man  is  bound  in  a  flaiute  or  recognizuince,  and  after  his 
death  fome  of  his  land  defends  to  the  heir  of  the  part  of  the  father, 
nnd  fime  to  ihe  heir  of  the  part  of  the  mother,  one  only  ihall  not  be 
charged,  and  if  he  is,  he  ihall  have  contribution  againft  the 
other.     3  Rep.  13.  a.  by  the  reporter,  in  Herbert's  cafe. 

26.  A  fuit  was  for  average  of  a  fbip  robbed  of  certain  goods, 
ihipped  at  liriltol  to  Galicia  in  Spain.  Dr.  Dale,  Mafter  of  the 
Requefts,  faici,  that  by  the  civil  law  average  is  not  due  unlcfs  ihe 
goods  are  lofl  in  fuch  a  manner,  that  thereby  the  reftdue  in  the  fbip 
isfaved;   as  if  goods  of  one  af  the  merchants  arc  caft  into  the  fea 
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havis  evandi  caufa^  then  all  the  other  merchants  fhall  pay  aver- 
age, bccaufe  thereby  all  the  refidue  is  faved ;  fo  if  parcel  is  by 
compofition  given  to  a  piratty  to  fave  the  refidue ;  but  not  if  a  pirate 
takes  parcel  by  violence  \  for  in  fuch  cafe  average  ihall  not  be 
paid  for  it.  But  in  the  principal  cafe  the  merchants  *  having  af- 
fented,  after  the  (hip  was  robbed,  to  pay  average,  it  viras  decreed 
for  the  defendants.  Mo.  297.  pi.  442.  Pafch.  32  £liz.  in  the 
Court  of  Requefts.     Hicks  v.  Palington. 

27.  If  a  man  grants  a  rent^harge  out  of  all  his  lands,  and 
afterwards  yJV/f  his  lands  by  parcels  to  divers  perfons,  and  the  gran- 
tee of  the  rent  will  from  time  to  time  levy  the  whole  rent  upon 
one  of  the  purchafors  only,  he  fliall  be  eafed  in  Chancery  by  a 
contribution  from  the  reit  of  the  purchafors,  and  the  grantee 
ihall  be  rcftrained  by  order  to  charge  the  fame  upon  him  only* 
Gary's  Rep.  3. 

28.  Sir  Edmund  Morgan  married  the  widow  of  Fortefcue,  he  • 
had  his  wife's  lands  diftrained  alone  by  the  grantee  of  a  rent^charge 
from  her  former  hufband,  and  therefore yi/^i/  the  grantee  in  Chan« 
eery,  to  take  a  ratable  part  kA  the  rent,  according  to  the  lands  he 
held  fubje6t  to  the  diftrefs,  and  notwithilanding  the  Ld.  C.  J. 
Popham's  Report,  who  thought  this  reafonable,  the  Lord  Chan- 
cellor  Egerton  would  give  him  on  this  bill  no  relief,  but  ordered 
that  he  fliould  exhibit  his  bill  againjl  the  reft  of  the  tenants  and  grantee 
bothy  the  one  to  (hew  caufe  why  they  (hould  not  contribute,  the 
other  why  he  (hould  not  accept  of  the  rent  equally ;  othcrwifc  it 
vvas  no  reafon  to  take  away  the  bene(it  of  diftrefs  from  the  gran- 
tee, which  the  law  gave  him.  Gary's  Rep.  32,  33.  cites  7  June 
1603. 

29*  A  coUeBor  of  a  fifteenth  may  levy  all  the  tax  ivilhin  one  town'* 
Jhipy  upon  the  goods  of  one  inhabiiartt  only  if  he  will,  and  that  in- 
habitant (hall  have  aid  of  the  Court  to  make  each  other  inhabi- 
tant contributory  \  per  Tan(ield  Ch.  B.  which  was  granted  by  the 
Court,  Bromley  being  abfent.    Lane>  65.  Trin.  7  Jac.  in  the  , 

Exchequer.     Anon. 

30.  If  a  lighter y  or  a  fhip*s  boaty  into  which  part  of  the  cargo 
aboard  is  unladen  for  the  tightening  of  thefbipy  Ihall  perijijy  and  the 

flip  be  prefa'vedy  contribution  is  to  be  made ;  but  if  the  Jhip  be 
cafl  awayy  and  the  lighter  or  boat  prefervedy  no  average  or  contri- 
bution is  recoverable  ;  for  contribution  may  not  be  had  in  any  cafe 
but  'where  the  fbip  arrives  in  fifety.  Law  of  Trade  and  Com- 
merce, 118,  1 19. 

31.  Where  paffengers  cafl  goods  out  of  a  ferry  boat  in  cafe  of  a  iBulft.2Soi 
tempeft,  which  tijcy  may  do^r  prefer%mtion  of  their  liveSy  the  ^•'''  ®**]J 

owners  fliall  have  no  remedy,  unlefs  the  boatman  furchargc  the  J roh, 

boat,  when  they  may  have  their  action  againft  him.     Law  of  Rep.  79. 
Trade  and  Commerce,  i  lo,  P*',*'i  ^^ 

*        ^  cafe  of 

Gravcread  barge»  S.  C.  Sc  S.  P. 

32.  Conufee  of  a  flatute  comes  to  have  part  of  the  lands  charged^ 
he  cannot  require  contribution,  fhough  he  grants  over,  and  the 
)and8  of  all  other  the  fcoffcc»  are  difchargcd^  though  fuch  as  are 

or 
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or  remain  in  the  hands  of  the  debtor  himfelf  are  chargeaUe 
Hob.  45,  46.  pi.  50.    Fleetwood  v.  Afton. 

33.  Heir  ihall  not  have  contribution  but  againft  the  other 
heirs;  per  Jones  J.  3  Bulft.  320.  and  per  DoderidgeJ.  321. 
Hill.  I  Car.  B.  R.  in  cafe  of  Boyer  y.  Rivett. 

34*  How  far  the  Court  will  reitrain  a  Urd  to  difiran  fir  rent 
where  he  pleafetfa,  but  for  the  prcfent  thinks  fit  that  there  fliould 
be  a  contribution.  Toth*  103*  cites  Mich.  3  Car.  Hall  t. 
OfBcy, 

35.  If  ajitt  Ithirate  ^feoffment  is  made  tfpart  to  A,  and  part  to 
B.  the  one  (hall  not  have  contribution  againft  the  other;  per 
Jones  J.   Lat.  274.     Mich.  3  Car. 

36.  If  a  purchafor  has  caufe  of  contribution,  and  makes  feoff* 
«nent,  bU  feoffee  ibail  not  have  it ;  per  Jones  J.  Lat.  274.  Mich, 
3  Car. 

37.  In  an  Englifli  bill  agmnfl  the  defendant,  as  executrix  of  her 
hufband,  to  have  contribution^  the  cafe  was,  that  the  pUunttffm 
this  caufe,  and  the  teftator^  voere  Jberiffs  of  MiddUfex^  i^nd  that  there 

[  565  3  tad  been  a  recovery  againfi  them  for  an  efcape  in  the  tefiatot^s  i'rfe* 
time^  and  500/.  damages  recovered,  ^hicb  the  plaintiff  in  this 
caufe  had  paid  and  fatisfied^  to  which  the  defendant  ought  to  con-* 
tribute,  as  the  bill  fuggeils.  The  Court  doubted  hereof,  the  cafe 
being  primae  impreificnis,  and  refembled  it  to  the  cafe  of  two 
joint  obligors ;  but  what  became  of  it  non  conftat.  Hardr.  164. 
pi.  4.  Hill.  1695.  in  Scacc.    Philips  v.  Biggs. 

38.  16  far  17  Car.  2.  cap,  5.  f  2.  When  any  judgment^  fiatoU^ 
or  recognizance  Jball  be  extended^  the  fame  fhall  not  be  avoided  or  ddof' 
ed  by  occafton^  that  any  part  of  the  lands  extendible  are  omitted  out  rf 
fuch  extent  yfaving  ahvays  to  the  parties,  whofe  lands  Jball  he  extended^ 
their  remedy  for  contribution  againft  fuch  perfons^  wbofe  lands  fbaU  be 
omitted* 

39*  ^*  3'  ^^^  an  Jball  not  give  any  extent  or  contribution  agoinfi 
any  heir  within  age,  during  minority  of  fuch  heir,  in  refpeS  ef  any 
lands  defcended. 

40.  5.  4.  Provided  that  this  aB  extepd  only  toflatutesfor  payment 
rf  monies,  and  to  fuch  extent  as  fhall  be  within  twenty  years  tfter 
theftatute,  recognizance,  or  judgment  bad. 

41.  This  aB fhall  continuffor  3  years*  Made  perpetually  22  ^ 
23  Car,  2. 

And  If  ^e-  42.  Devifeefor  life,  remainder  in  fee  of  lands,  charged  with  500I. 
▼ifec  for  life  jjid  for  default  of  payment  the  fame  was  limited  to  the  perfon  to 
ij/'J^^^^^^  whom  the  500 1.  was  payable.  Decreed  one  third  to  be  paid  by 
remainder,  the  devifee  for  life,  and  two  thirds  by  the  remainder^man  in  fee, 
paying  tbe    Ym.  R.  221.  Triu.  2?  Car.  2.    Hayes  v.  Hayes« 

whole,  to  ''  '  '  ' 

have  the  whole  e(hue.  Ihid*  ■  '  Chtn.  Cafet,  ««3,  fttf.  S.  C.  But  if  temmt  for  life  can  pcev* 
that  it  was  the  intentioii  of  the  devifor,  that  tenant  lor  life  fliould  pay  nothing  it  was  admitCDd  to  be 
material.-— Fin.  Rep.  zxi.  Trin.  27  Car.  1.  S.  P.  at  to  the  one  thji4  to  be  paid  by  tiCBaAtfer 
life,  and  two  thirda  by  him  in  xcmaiAder,  in  cafe  of  Conulh  t.  Way*'  3  Chan.  R^  131.  ia 

cafe  ot  Oiby  y.  Mohun^  S.  P* 

Or  if  E.  ^j.  Pi.  charges  land  with  payment  of  50  A  et^eeo  to  S.  and  C 

S^***  h^    ^  their  rcfpeftive  ages  of  ttuenty^nof  and  Wits  the  land  over  on 

*  iz  4d?ult 
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default  of  payment,  but  if  either  die  before  tvfenty-^tie,  her  legacy  to  >>»«««catori 
to  to  D.  to  whom  A.  devifed  the  lands.     D.  devtfed  the  lands  fo  t^^lltdf  ** 
charged  to  E.for  life^  remainder  to  F*  in  fee ^  and  made  E.  executor,  aga'mft  F. 
Decreed  that  F.  fliould  contribute  two  tnirds  towards  payment  of  ''"  ^^^ 
the  legacies  of  50 1.    Fin.  R.  304.   Trin.    ap  Car.  2.     Peachy  v.  ti*fied^*ibid' 
Colt. 

44.  Land  is  mortgaged  to  A.,  then  to  B.,  then  to  C.  If  A./ucs  to 
redeem f  and  try  his  debt  by  -decree,  C.  A.  and  B.  fliall  be  bound 
by  the  account  which  A.  made  in  his  fuit,  and  pay,  or  contribute 
to  the  charger  offuit^  if  made  without  fraud  or  collufion.  2  Chan. 
Cafes,  32.  Trin.  32  Car.  2.     Williams  v.  Day. 

45.  If  the  portion  of  any  one  lay  on  or  out  of  BL  Acre  or  other 
particular  fund  by  itfelf,  and  the  others  out  of  Wh.  Acre,  or  any 
other  fund,  each  mud  bear  his  own  lofsj  agreed  at  the  bar. 
1  Chan.  Cafes,  132.  Hill.  34  &35  Car.  2.  Tilfley  v.  Throg- 
morton. 

46.  Lands  in  mortgage  were  devifed  to  A,  for  life^  remainder  to 
B*  and  his  heirs,  A.  enters  and  takes  an  afjignment  of  the  mortgage  " 
in  a  tnipefs  name.  A.  died  within  one  year.  B.  brought  a  bill 
againft  the  executor  of  A.  to  redeem  the  mortgage,  and  his  coun- 
fel  infiftedi  that  B.  ought  to  pay  only  two  thirds  of  what  was  due 
on  the  mortgage,  and  the  other  third  to  be  allowed  by  A.'s  ex- 
ceptor, by  rcafon  that  A.  enjoyed  the  profits  during  his  life* 
The  Court  faid,  that  had  B.  come  to  redeem  in  A.*s  life-time,  then 
A.  fliould  have  allowed  a  proportion  of  the  money  with  rcfpeft  to 
the  value  of  their  feveral  eftates ;  but  A.  being  now  dead,  and 
having  enjoyed  the  eftate  but  one  year  only,  tlie  defendant  mud 
make  an  allowance  only  for  the  time  that  A.  enjoyed  the  eftate. 
Vem.  404.  pi.  376.  Trin.  x686.    Clyat  v.  Battifon. 

47.  A.  on  his  marriage  with  B.  agreed  and  gave  a  bond  to  fettle  [  $66  ] 
particular  lands  on  the  wife,  and  the  iffiie  of  the  marriiige,  and  ^*  ^*  P«r 
afterwards  tf/iV/ir^rr  of  thofe  lands;  A.  dies.     Finch  C.  decreed  ^iJ^J^ 
the  join trefs  to  have  the  deficiency  of  her  jointure  made  good  out  pay  one 
of  the  inheritance  of  the  lands  remaining  unfold.     But  Jeffries  C.  *|j"<*»  *"<* 
Teverfcd  that  decree,   for  the  jointreft  and  children  are  equally  fio^ni^in  Vet 
purchaforsy  and  they  muft  bear  the  lofs  in  proportion.    Vem.  440.  to  pay  two 
in  pi.  412.  Hill.  1686.     Carpenter  V.  Carpenter.  Ch^^^R 

218.  aai.    13  Ctf.  a.  in  cafeof  Rowdl  v.  V/alley. 

48.  A.  B.  and  C.  were  bound  in  a  bondy  Aw  being  principal  and  B. 
mnd  C.  fureties;  afterwards  J.  S.  becomes  bound  to  the  obligee, 
thgt  if  the  other  three  did  not  pay  according  to  the  condition  of  the 
bonds,  that  he  would  pay.  A  month  after  jB.,  one  of  the  tivofurc'^ 
tifSf  pays  the  money ,  and  prefers  bi^  bill  againjl  the  fourth  now  for 
contribution^  and  the  queftion  was,  whether  he  fliould  be  bound  to 
contribute,  he  being  but  a  fupplemental  fccurity  ?  and  the  Mafter 
of  the  Rolls  feemed  to  think  that  he  fliould.  2  Frecm.  Rep.  97, 
pi.  107.  Trin.  1686.    Cooke's  cafe. 

49.  A.  covenanted  to  fettle  100  /.  a  year  annuity  out  of  land  on  B. 
having  no  land  at  the  time  of  the  covenant,  but  afterwards  purchaje't 
land  in  S.  and  D*  and  then  devifes  S.  to  C.  and  dicsj  without  iet« 

Vol.  V.  Tt  tling 


566  Contribtttton  ano  dtietage; 

tling  the  annuity.  D.  defcends  to  the  heir  of  A.  Decreed  that 
D.  and  S.  (hall  both  be  liable  to  the  annuity,  but  that  C  (ball  be 
reimburfed  out  of  D*  \vhich  defcended  to  the  heir,  a  Vem«  97. 
pi.  90*    Pafch.  1689^    Took  V.  Haftingft. 

50.  A  term  was  conveyed  in  truft  to  raife.  500 1,  a-picce  for 
B.  C.  and  D.  to  be  paid  at  their  refpe£live  ages  of  21  year$,  re- 
mainder to  G.  for  lifcf  remainder  to  hisjir/f/on  in  tail,  remainder 
over*    Decreed  that  G.  pay  7001.  and  thofe  in  the  remainders 
800  L  and  fo  G.  be  let  into  pofleflion,  and  whereas  500 1.  only 
Uras  now  due,  and  the  other  not  in  feveral  years,  if  the  other  8ocl. 
Ihould  become  payable  in  the  life  of  G.  then  G.  ihall  pay  it,  but 
in  fuch  cafe  the  term  for  ^  years  fliould  (land  hb  fecuritj  to 
rnmburfe  bim  again.    Ch.  Free.  21.,  pi.  23.  Hill.  1690.   Rives  v. 
Biv^s. 
tVera.167.      51-  If  ^n  eftate  in  mortgage  h^  fettled  on  A.  for  life^  and  thtaon 
l>t*  «5S*       B.  in  tai/i  or  in^^r;  tenant  for  life  fhall  bear  two  fifths  of  the 
▼!  H^de    *  principal  and  intereft,  and  the  remainder^man  three  fifths.  Chan. 
s*  c.  de.     Prec.  44*  pi.  43.  Pafch.  1692*    James  v.  Hales. 

cnecd  ac- 

cddingtv,  aad  whereat  the  tenant  for  life  had  cut  down  timber  without  having  any  power  fo  coamic 
walle»  he  was  decreed  to  account  for  the  tiinber»  and  that  what  he  had  raifed  thereby  ihoald  be  takes 
ai  lb  much  In  pait  of  what  the  remainder-man  was  to  pay  towards  djfchargiag  the  uiciimbnaQB*N 

52.  Upon  an  order  for  contribution  to  the  relief  ^ a  poor  parj/h 
It  was  ruled,  that  the  juftice  may  either  charge  particular  perfons, 
or  the  whole  parifli,  and  they  levy  it,  but  Iiere  a  fum  in  grofs  was 
laid  for  a  whole  year,  which  (it  was  obje£led}  was  unreafonable  ; 
for  their  ability  might  change;  but  the  order  was  confirmed. 
Cumb.  309.  Mich.  6  W.  &  M..  iuB.  R.  The  Kingv-  Knight- 
ley  Parilh  in  the  Ifle  of  Wight. 

53*  An  eftate  in  Jointure  was  fubjeff  to  a  mortgage.  Refolved 
that  the  jointrefs,  and  the  reverfioner,  muft  redeem  in  propor- 
tion, viz  4  the  Jointrefs  one  third  part ^  and  the  reverfioner  t%uo  thirds^ 
and  that  hath  been  the  proportion  ufual  in  this  court,  to  charge 
the  eftate  for  life  with  a  third;  but  it  feems  hard,  becaufe  now  an 
eftate  for  life  is  worth  nine  or  ten  years  purchafe,  whereas  for- 
merly it  was  worth  but  feven.  2  Freem.  Rep.  210.  pL  284. 
HUl.  1696.  Flud  V.  Flud. 
(3^7  ]  54*  J^^^fi  ^t  is  if  an  eflatefubJeS  to  a  mortgage  is  dmfedto  A* 
for  lifey  remainder  to  B.  infee^  there  they  may  redeem  in  propor- 
tion>  viz.  A.  one  third,  and  B.  two  thirds.    Ibid. 

$5*  Two  feveral  ejlatesy  one  in  the  feiGn  of  A.  for  life^  and  one 
of  B.  for  life,  are  hibje^cd  to  the  raiCng  of  2000 1.  for  a  portion 
for  a  daughter  J  by  a  term  of  ^00  years,  to  cosnmence  after  the  refpeBive 
death  of  A.  and  d.  A.  died  firft,  and  that  eftate  by  limitation  of 
the  fettlement  came  to  R.  The  daughter  brought  a  bill  for  the 
aoool.  againft  R.  who  paid  it.  Afterwards  B.  died,  and  the 
fee-fimple  of  that  eftate  defcetided  to  the  daughterm  R*  ihall  have 
contribution  out  of  the  eftate  of  B.  defcended  to  the  daughter, 
in  proportion  to  its  value;  A.'s  eftate  to  be  valued  as  an  eftate  in 

fofleffioOf^  and  B/s  eftate  as  la  r^verCiMi ;  per  Somen  C«  affifted 

i0tb 
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Mrith  Mafter  of  the  Rolls.      2  Vern.  R.   355.    pi.  321.    Hill. 
1697.     Henningham  v.  Hennlngham. 

56.  If  a  manor  is  held  by  thefervice  of  a  bridge ^  every  tenant  of  the  6  Mod.  150, 
xn^noT  is  liable  to  the  whole  charge,  and  arc  contributory  among  '^"'  ^*^* 
themfelves.     i  Salk.    358.    pi.  5.    Pafch.    3  Ann.    B.  R.     The 

Queen  v.  Buckleugh  (Duchefs  of). 

57.  Reverjion  expeSiant  on  an  eft  ate  for  life  was  conveyed  to  truf- 
tees  to  be  fold  for  payment  of  fpedfic  debtSy  and  if  any  hirplus,  to 
go  to  his  heirs,  executors,  and  adininiftrators.  A.  marru:d  the 
heirefs,  and  the  bufband  g<H  a  conveyance  from  the  trujtees  to  him  and 
his  heirsy  and  paid  fome  of  the  debts.  The  heir  died  withofit  ijfue^ 
and  her  heir  brought  a  bill  for  a  reconveyance,  furmiGng  that  fuf- 
ficient  had  be^n  raifed  for  payment  of  tke  debts  out  of  the  rents 
and  profits.  The  hufband  infifted  that  nis  wife  was  as  tenant  ia 
fee-fimple,  and  what  rents  he  received  were  in  her  right,  and  he 
has  a'  right  to  retain  them ;  but  decreed  that  he  ought  to  havp 
paid  the  interefi  out  of  the  profits^  and  {hall  not  fuffer  che  debt  to 
increafe,  and  that  he  account  accordingly.  2  Vern.  566.  Mich. 
1 706.     Brompton  v.  Alkis. 

58.  Some  perfons  fitted  out  a  privateer  in  the  French  war,  and 
by  commifTion  by  letter  of  marque  from  the  Duhe  of  Savoy,  .fcnt 
her  to  cruize  in  the  Mediterranean,,  where  fhe  took  a,  French fbip^ 
in  which  werefeveral  Turks  and  Tr^poHns,  and  their  effeBs,  but  the 
captain  fet  the  pjrfons  on  {hore^  detaining  fome  ol^ their  effects* 
The  matter  coming  into  the  admiralty,  the  fentence  was,  that 
the  (hip  and  goods  were  not  well  taken  by  an  £ngli(hman,  and 
Englifh  velTels,  there  being  no  commiflion  from  the  king,  but 
only  from  the  Duke  of  Savoy,  and  therefore  if  the  caption  was 
lawful,  yet  it  was  a  perquifite  belonging  to  the  Lord  High  Ad- 
miral \  and  alfo,  becaufe  the  Tripolins  being  in  peace  with  Eng- 
land, their  goods  and  efFedls  were  not  to  be  feifed  by  Englifh 
(hips  or  men.     After  this  fentence,  the  captain  having  agreed 
the  matter  with  the  conful  of  Tripoli,  and  having  obtained  a 
grant  ofthefhip  and  goods  from  K.  William,  brought  his  bill  and 
obtained  a  decree  for  two  thirds  of  the  value  of  the  (hip  and  goods, 
each  part-owner  to  pay  according  to  the  quantum  of  his  interefi,  and 
if  any  were  infolvent,  the  lofs  to  be  borne  by  fuch  as  were  folvent^ 
with  intereft  and  cofts.     2  Vern.  592.  Much.  1707.    Walton  v. 
Hanbury. 

59.  A.  feifed  in  fee  of  the  manors  of  B,  and  C.  mortgages  B.  for 
4000 /•  and  by  will  charges  all  his  teal  eflate  with  payment  of  his 
debts,  and  devtfes  B,  to  J.  S.  and  C  to  W.  R.  and  dies.  J.  S.  to 
whom  A.  devifed  B.  fliall  compel  W.  R.  to  whom  A.  devifed  C. 
to  contribute  to  the  payment  of  the  mortgage  on  B.  but  in  cafe 
the  will  fbould  prove  void,  then  there  ihall  be  no  contribution* 
Wm8.'s  Rep.  505.  pi.  146.  Mich.  17 18.    Carter  v.  Barnardifton. 

60.  By  marriage  articles  it  was  agreed,  that  6000  /•  in  the  hands  Gibb.  117*' 
rfthe  trufeesfiould  be  laid  out  in  the  purchafe  of  lands,    to  be  fettled  *•  ^' 

on  the  hufband  for  life,  remainder  to  the  wife  for  life  for  her  join- 
ture, remainder  to  the  firfl  and  every  other  fon  of  that  marriage  in 
tail  male  fucccil^Telyj  cpargeable  with  2000 1,  for  younger  children, 

T  t  2  remainder 
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fenuander  to  the  hujhani  in  fee.  The  marriage  took  effed,  and 
the  (SoooL  bemg  veftcd  in  lottery  annuities  in  the  year  17201 
with  theconfent  of  the  hufband  and  wife,  was  fubfcrihed  bj  the 
iruftus  into  tie  S*  $•  Comfanj^  purfuant  to  the  aB  ef  parRanunty 
wUch  impowers  and  indemnifies  truftees  for  fo  doing,  upon 
which  there  happened  a  lofs  of  near  3000 1. 

Bill  was  brought  by  the  only  fon  of  the  marriage  againll  tlie 
trufteos,  his  father,  and  motheri  and  four  infant  fifters,  for  aa 
execution  of  the  truft. 

One  point  was,  how,  and  in  what  manner,  and  by  whom,  the 
lofs  in  the  truft  money  (hould  be  borne  ?    Lord  C.  King  was  of 
opiniony  that  the  lofs  upon  the  principal  fum  of  6000  L  ought 
to  be  borne  in  proportion,  or  average  by  all  the  children ;  the 
bfs  bnppemmg  under  the  dire^toft  of  an  aB  tf  parliaments  the  truftees 
'   are  not  liable  to  make  it  good,  and  it  is  plain  by  the  articles, 
that  the  parties  intended,  two  thirds  for  the  eldeiC  fon,  and  one 
<»    third  for  the  younger  children,  but  if  the  eldeft  fon  ihould  bear 
the   whole  lofs,    it  would  be  juft  the  reverfe,   the  eldeft  fon 
would  have  but  one  tliird,  and  the  younger  children  two  thirds. 
And  decreed  that  the  eldeft  fon  bear  two  thirds  of  the  hfs^  and  tht 
younger  children  one  third,  according  to  their  feveral  proportions  in 
the  money;  and  referred  it  to  the  Maftcr  to  have  a  fcttlcment 
made  accordingly.     MS*  Rep.  Trin.  3  Geo.  a.   Cane.    Cham- 
bers V.  Chambers. 
^  Wm«.'i         ^'*  Leafe  of  a  coal  mine  to  A.    referving  a  rent;    A*  the  leflec 
Rep  404.  in  declares  himfelfa  truftee  for  five  ptrfms,  to  each  a  fifth.     The  five 
a  note  of  t!»c  partners  enter  upon  work,  atid  take  the  profits  of  the  mine,  which  af 
hysl  thai  in  terwards  becomes  unprofitable,  and  the  leffee  infolvent  g    the  ceftuy 
Trin.  term    que  tTufts  are  not  liable,  but  for  the  time  during  which  they 
thiiiriufe      took  the  profits.     3  Wms.'s  Rep.  40a.  Mich.  1735.     Clavcring 
catJi^onV   V.  Weftley  Sc  zV. 

appeal  before 

the  Ld.  Talbot,  who  decreed  one  R.  the  leCTec  (who  made  default)  to  pay  tlie  phintiff  the  contrlbntuD 
moniet  be  had  received  from  eacli  of  the  ceftuy  que  trufts»  towardi  working  and  carrying  on*  ths  coal 
mine  \  and  if  that  fliould  prove  not  fufficienc,  the  ceftuy  que  tmfti  that  were  livings  and  the  reprefea- 
tativeaof  fich  as  were  dead,  and  who  were  all  before  the  Court,  to  contribute  each  one  fifth  t^wardi 
fiitiifyiog  the  plaintiff  the  arrears  of  rent  that  had  incurred  duting  the  time  they  had  coaccmed  tbem* 
ftivct  in  taking  the  prodtt.     The  plaintlfiTto  have  back  the  10 1.  depofit. 

For  more  of  Contribution  and  Average  in  general,  fee  CbfirSf) 

jS^tbittj  S^octgege,  ^apment,  TBitnt,  fyuttt^f.  mate 

ant  i^atlfffattoni  CrerpaCfK,  and  other  proper  tixks. 
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(A)     Franchife. 
At  what  I'ime  to  be  demanded. 

fi.  T  F    a  franchife  be  granted  to  a  vill,  that  affifes  of  land  ivUhin  Br.  Cooa- 

Y  the  vill  pall  not  he  ialten  out  of  the  vill;    if  an    qffife  be  ^^'^'^"^^ 
brought  out  of  the  viU^  and  the  aflife  is  atvardedfor  default  of  the  accotatngiy, 
tenant^  *  the  bailiff  of  the  vill  (hall  not  have  the  franchife  if  he  dc-  ^  rrtfoo 
mands  it  after.     20  Aff.  13.]  th^*^' 

awarded,  and  the  court  fnjcd  btfart  the  demand**  In  ajpfti  the  baitiff  of  S.  demanded  conufaDcey 

and  could  not  have  it,  becauje  the  ajfije  did  net  apftar,  and  there  conufance  was  not  granted  ;  but 
qusere  de  rtgore  juris.     Br.  Affile,  pi.  33.  cites  1%  A(L  6. 

•[569] 

2.  Where  the  court  is  fuffered  to  be  feifed^  as  by  award  of  pro- 
cefsj  or  by  award  of  aflife,  or  fuch  like,  the  lord  of  the  franchife 
ihall  not  have  conufance  of  the  plea  by  reafon  of  his  laches. 
Br.  Laches,  pi.  i.  cites  3  H.  6.  lo. 

3.  If  bailiffs,  who  haive  conufance  of  pleas,  fuffer  afftfe  to  pafs  ^^^J^'  '3^ 
nuithotit  demanding  the  conufance ^   yet  they  may  have  the  conufance  s.  p.  and 
in  another  affife.     Br.  Laches,  pi.  2.  cites  3  H.  6.   14.  cites  S.c. 

4.  And  yi)\txt,  fheriff  returns  mandavi  ballivo  Hbcrtatisy  &c.    qui  2in<V«  «3«» 
habet  return'  brcvium  &  exccutiones  eorundem  qui  non  mihi  dedit  ^  p°^J 
refponfum^  by^which  non  omittas  iffues^  yet  in  another  aftion  the  cites  S.  C. 
bailiff  fhall  have  return  and  fcrvice  of  the  ^Tit,  notwithftanding 

hii  laches  in  the  other.     Br.  Laches,  pi.  2.  cites  3  H.  6.  14. 

5.  The  Id.  was  oufted  of  liis  conufance  becaufe  it  was  not  de-  ^•^-  ^* 
manded  till  after  imparla*>ce :   refolvedj    and  though  fome  have  T^ffde*"// 
feemed  to  make  a  diiTerencc  between  plea  pleaded  to  the  jurifdic-  he'd  accoid* 
tion  by  the  defendant,  and  by  a  ftranger,  as  in  the  principal  iog^y;  hut 
cafe,  yet  it  fccins  there  is  no  difference,  and  that  the  lord  cannot  ^o^e/I*!"^ 
plead  it  after  imparlance.     Sid.  103.  pi- 9.  Hill.   14  &  15  Car.  2.   iiH.4.4r. 
B.  R.     The  Bilhop  of  Ely's  cafe.  Jj.^3-  b. 

6  H.  7.  6.  Mich.  9  H.  7.  6.  Trin.  6  H.  7.  17.  that  thoogh  the  party  cannot  plead  to  the  jurifdic- 
tion  after  imparlance,  becaufe.hc  has  by  his  imparlance  admitcid  it,  yet  the  bifliop  who  is  a  ftranfer  may 
demand  it  at  any  time  \  Windham  J.  inclined  to  be  of  tl)at  opinion  ;  fed  aJjornatur.  .  a  claim 
made  after  imparlance  is  too  late,  per  to?.  Cur.  10  Mod.  lar.  Hill,  n  Ann.  B.R.  Cambridge 
(Univerfity's)  cafe.— —No  claim  can  be  made  by  the  univrificy  after  imparlance;  per  Holt  Ch.  J. 

Show.  351.  Trin.  4  W.  &  M.  in  cafe  of  Parker  v.  Edward*  It  ^\\ S.  P.  per  Cur.    Barnard; 

Rep.  in  B.  R.  66.  Trin.  iGeo.  a. But  in  fuch  cafe  privilege  wa*  ailowcd  j  perCux.  Godb.   404. 

^.  485.  Paffh,  3  Car.  B.  R.  Fryer  v.  Dew* 
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5^9  Con^fance  or  i^ltm 


(A.  2)    The  fcveral  Sorts  of  Conufance  of  Plea^ 

and  the  Difierences. 

XI  Mod}      1.  'T'Hcrc  arc  three  forts  tf  inferior  jurifdiBions :  one  whereof  is 
—'  ^L^d  •  ^<^^^ P^^c^^^i  ^^^  ^*'  *8  the  loweft  fort;    for  it  is  only  a 

Raym.  Rep.  Concurrent  jurifdidWon,  and  the  party  may  fue  thcrc»  or  in  the 
836.  S.C.  king's  courts  if  he  will.  The  fecond  is  conufance  of  pleas ^  and  by 
t^fio^Tb***'  ^*®  *  ^8^^  w  st&.tA  in  the  lord  of  the  franchife  to  hold  the  pica, 
HoicCh.  J.  and  he  is  the  only  perfon  who  can  take  advantage  of  it.  The 
^ic  Mod.  third  fort  is  an  exempt  jurifdiBion^  as  where  the  king  grants 
Wij  "^*  ^^  *  great  city,  that  the  inhabitants  thereof  {hall  be  fued  within 
IX  iViui.  their  city,  and  not  elfcwhere,  this  grant  may  be  pleaded  to  the 
J.R.  'r%  jurifdidlion  of  this  Court,  if  there  be  a  court  within  that  city 
*of  the  Uni-  "^^'^  can  hold  plea  of  the  caufe,  and  no  body  can  take  advantage 
.terfiry  of.  cf  this  privilege  but  a  defendant ^  for  if  he  will  bring  certiorari, 
Cambridge,  that  will  rcmove  the  caufe,  but  he  may  waive  it  if  he  ivilly  fo 
wl^'m  *  ^^^'  ^^c  privilege  is  only  for  his  benefit.  3  Salk.  79,  80.  pi.  4. 
liJo!  manner,  Hill.  I  Ann.  B.  K.     CiofTe  v.  Smith. 

and  cites 

Hsrdr.  [t;o5,  &c.  pj.  4.  Pafch.  si  Car.  in  the  Exchequer,]  and  fays,  the  d'^fftrtMce  beMfMem  efrmth 
placitcTum  Without  tX^IuJiie  worJsf  an  J  when  totb,  is  not,  that  the  Uft  has  *  an  exdnfiTe  jurifdmioo, 
and  the  farmer  not ;  f^x  cognitio  placitorum  docs,  ex  vi  termmi,  exdude  all  other  courts,  and  imparts 
the  words,  ec  non  al  bi  j  but  the  firft  difterence  is,  that  the  former  mvfi  bt  local,  confined  to  fome  pUce ; 
the  later  m^y  foUnv  tbt  pirjoi:,  and  be  as^o  place  univerfal.  idJy,  In  the  former ,  If  the  lord  oitfim  ha 
pfivU^f,  tktre  Jhall  he  r^-fummons,  and  proceedings  fhalJ  begin  where  they  left  on  ;  but  in  the  latter, 
vi  ea/e  if  nvaivtr^  or  tbe  liJke,  the  prceeedlngs  in  the  court  excluded  by  this  jurifdi^ion  muf  hegn  it 
99vo»  ^dly,  Ihe  former  is  for  tlie  advantage  of  the  lord  only,  and  therefore  ihe  lord  only  can  daim 
it,  and  not  the  party ;  but  where  there  a.e  exclyfiye  words,  the  party  may  claim  it  as  well  as  the  lord* 
Says  that  in  9  H.  7.  fol.  10,  11,  12.  thefe  differences  are  fully  and  clearly  laid  down* 

*[579J 

2.  Conufance  of  pleas  //  that  one  living  within  t]^  jurifdlflion, 
may  implead  another  within  it  for  a  caufe  arifing  there  ;  per  Holt 
Ch.  J.  12  Mod.  643.  Hill.  13  W.  3.  in  cafe  of  Crofs  v.  Smith, 


(B)     Of  what  Actions  Conufance  may  be  granted. 


4-  Br.  Co.   C'-  T^HE  grant  of  conufance  in  a  quare  impedit  is  void,  for 
»ur.iuce,  ^     the  franchife  cannot  do  right  therein,  fcUicet,  fend  a  writ 


for 

writ 
P*  'V  c'S*  ^^  ^*^  ^ifi^'     t  44  E.  3.  29.  b.  38.  14  H.  4.  20.  b.  50.   Aff.  o 
l^;!^^'  per  Kin.    X  26  Ed.  3.  73.  b.] 

X  Vltzh.  Conufance,  pi.  80.  cites  S.  C.  8c  S.  P.  by  Thirn.^— Br«  CoDU&nce,  p].  8.  cites 
4.C  £.  3.  2.  S.  p.— —Dal.  12.  pi.  20.  Pafch.  7  B.  6.  Anoo*  S.  P.-  —  Fitzh.  Conufanccji 
pj.  41.  citet>  Pafth.   15  £.  3.  S.  P.   per  Toal^.— — Co.  Litt.  134.  ^.    in  principio,   iS.  P.  m 

4  Le.  237.   pi.  377.   Mich.    5  Jac    S.  P..      ■  ■  Jcnk.  34.   pi.  66.    S.  p. pilb.   Hill,  of 

C.  B.  156.  iJ.P. 

In  a  rccor-  [2.  At  common  la'u^  conufance  might  be  granted  in  a  recordari 

bailiff  of  or  replevin.     38  Ed.  3.  31.] 

franchiicde-  [3.  But  othcrwife  it  is  now  after  thefiatute^  which  provides^  that 

^^liLt^-  if^f^'^P^^^^^^lff^^^^f^i^f   a  fecond  deliverance,  fhall  be  grantedy  mA 

BcikaM^*'  ^^  franchife  luth  not  power  to  grant  it,  Uxerefore  there  would 
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be  a  fMlure  ef  right  if  he  fliould  have  conufance.     38  Ed.  3.  51.  ^^^*  ^^^ 

d^  -%  •/•/•/        could  not 

Q^^'l  h.vecon«. 

fance,  bccaufe  feeond  ddivennce  Is  giTcn  by  the  ftatnte,  which  they  cannot  make  npon  nonfuit  of  the 
plaintiff,  fo  that  they  cannot  do  right  as  the  king's  court  can.  But  Knivet  faid,  that  where  they 
might  have  conufance  before  the  ftatutc,  they  fliaii  have  it  now ;  for  the  ftatute  does  not  ouf^it.  But 
per  Thorp,  fhey  fliall  n.>t  have  it,  becaufe  they  cannot  make  the  fame  procefs  which  is  given  by  the 
Aatttte ;  but  Brooke  fays  quaere  j  for  it  feems,  that  where  they  had  f  onufance  of  the  original  before,  the 
ilatuie  eitends  to  them  to  mak.e  new  proceft.  Br  Conufance,  pi.  13.  cites  S.  C.  ■  The  original 
writ  of  rep'eg*  is  in  nature  of  a  judicies,  and  is  not  returnable,  and  in  a  jufticies  no  conufance  can  be 
demanded,  becaufe  none  can  demand  conufance,  but  he  that  hath  a  court  of  record,  and  of  a  plea  in  a 
court  of  record  ;  but  the  county  court,  though  the  plea  be  holden  therein  by  jufticies,  the  king's  writ^ 
^ret  it  is  no  court  of  record,  for  uf  a  judgment  therein  there  lieth  a  writ  of  falfe  judgment,  and  not  a 
writ  of  error;  alfo,  if  the  fhcrltf  fhould  giaiic  the  conufance,  be  could  not  award  a  re-fummons>  and 
the  lord  of  the  franchife  ca'i  d.mand  no  conusance  in  a  replevin.     2  Inll.  140* 

Conufance  (hall  not  be  gr.uued  in  replevin,  becaufe  if  the  plaintiiF  be  noofuitedj  a  feeond  dcllTer* 
ance  ihaU'bc  granted,  which  the  franchife  cannot  do.     Gilb.  Hift.  of  C*  B.  156. 

[4.  It  feems  that  conufance  may  be  granted /^/fv^jSxr^/ in  a  fran-  Br.  Genu- 
chife;    admitted  44  Ed.  3.  29.  38.    if  the  grant  had  been  «r-  ^*5J^*^^'*?* 
prtftlj.'}  44E.3.ig. 

S*  C.  and 

^1.  21 .  cites  44  E.  3.  37-  S.  P.  in  both  which  it  feems  that  they  cannot  have  conufance  <ii  levying 

-iines,  without  cxprefs  words  in  the  grant. Ficzh.  Conufance,  pi.  30.  cites  44  £•  3.  S.  C.  and 

iays,  that  it  ou^ht  to  be  f^ieciaily  mentioned  in  the  charter,  if  the  franchife  would  take  any  advantage 
of  it  Br.  Fines,  pi.  21.  cites  S.  C.         See  (E)  pi.  2.  S*  C«  .  A  fine  cannot  be  levied  to 

liave  the  force  of  a  final  concord  by  any  that  hath  power  tenere  placita,  but  only  before  the  juftices  of 
the  *  court  of  C.  B.  or  before  juftices  in  eyre  (wbifft  they  ftood)  and  not  elfewberc,  I'aith  this  a^,  %nd 
therefore  the  king  cannot  grant  power  to  hold  plea  for  the  levying  of  fines  agaioft  this  negative  ftatote* 
alnft.  515.  •  [  571  j 


[5.  Conufance  cannot  be  granted  to  a  lord  in  ancient  demeafn  Conufance 
of  lurits  of  wajie  and  re-diffe'iftn^  for  there  wants  fuch  judge  as  j^ntJa^** 
ought  to  be  in  fuch  atSbions^  fcilicet,  the  (herifF.     i  H.  4.  5. J      aaion  of 

waftcy  be« 
caufe  no  court  can  award  action  of  wafte  but  the  king*s  coart  j  per  Cer.    Dal.  12.  pi.  20.    Pafch* 

7  £.  6.  cites  Trin.  4  £.  3.  Fitzh.  Conufance,  69.'^ >Gilb.  Hift.  of  C.B.  156.  S.  P. 

In  rtdtffeipn  conufance  (hall  not  be  granted,  becaufe  the  defendant  cannot  be  awarded  to  prifon  tbcif* 
Pal.  12.  ^1.  20.  fafch.  7  £.  6.— 4Le.  237.  in  pi.  377*  Mich.   5  Jac.  S.  P.  faid. 

6.  In  writ  of  right  after  battail  joined^  a  man  (hall  not  have 
conufance ;  becaufe  he  cannot  trjr  the  iflue  by  battail  \  per  Kir- 
ton.     Br.  Conufance,  pi.  I2-  cites  44  £.  3.  28. 

7.  In  admeafurement  of  pajlure  conufance  (hall  not  be  granted,  Gilb.  Htft, 
becaufe  no  writ  de  fecunda  fuperoneratione  can  be  granted  there*  ^^^'^p 
Dal.  12.  pi.  20.    Per  Cur.  Pafch.  7  E.  6.  15  •    •  • 

8.  In  attaint  upon  a  verdiB  in  Norwich,  upon  the  ftat.  23  H.  8.  Bendl.93, 
againft  a  citizen  there,  the  corporation  demanded  conufance  by  99  pi*  i44« 
charter  of  E.  4.  de  omnibus  placitis  &  attindis,  and  the  charter  ^^"  *^' 
was  confirmed  by  E.  6.    but  the  conufance  was  denied;  for  the  for  the  char, 
words  of  the  (latute  are,  that  all  attaints  (hall  be  taken  in  B.  R»  terof  £.  44 
or  C.  B.  and  in  no  other  court.    D.  202.  b,  pK  70.  Trin.  3  Eliz.  Jr^by 

Clovil's  cafe.  general 

words  only 
in  3  £•  6.  and  there  are  qo  words  of  noa  obftante  aliquo  ftatnto,  ftc.  and  In  the  ftatute  of  23  H.  S« 
there  is  no  provifo  for  Norwich;  and  this  ftatute  expired  7  E.  6.  and  was  revived  again«  and  a  new 
one  made  7  £.  6.  and  fo  this  ftatute  was  made  after  then*  confirmatioa.  ■Beiidl.  in  iCeilw.  %iq% 

b.  pi*  i6«  S.  C. 

9.  Lord  Anderfon,  Ch.  J.  of  C.  B.  brought  trejhafs  by  bill  for 
brcal^n^  his  houfe^  in  the  city  of  Worcejler^  againft  A«  a  citizea 

T  t  4  iheiCtt 
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there.  The  corporation  produced  a  charter  granted  them  by  E.  6* 
and  demanded  conufancc  of  pleas ;  per  tot.  Cur.  it  fliall  not  be 
granted ;  becaule  the  privilege  (f  C  J3.  nvhere<f  the  plaintiff  is  a 
principal  member^  is  more  ancient  than  the  patent  whereupon  the  corner 
fance  is  demanded ;  for  the  jufticesi  clerks,  and  attornies,  ought 
to  be  here  attepding  their  offices  belonging  to  them,  and  fhall 
not  be  impleaded  or  compelled  to  implead  others  elfewhere  than 
in  this  court ;  and  this  privilege  was  given  to  C.  B.  upon  the  ori- 
ginal ereAion  thereof  ^  per  tot.  Cur.  and  the  conufance  ^"^s  de- 
nied. 3  Le.  149.  pi.  198.  Mich.  29  £liz.  C.  B.  The  Lord 
Anderfon's  cafe. 

10.  If  the  king  grants  conufance  of  pleas,  grantee  (hall  not 

have    cognizance    of    ajjife^    ^^diffeifin,    isfc.     fie   didum   fuit. 

4  Le.  237.  pi.  377.  Mich.  5  Jac. 

ButBendl.        II.  K.  H.  8.  by  letters  patent  of  the  14th  of  his  reign,  and 

•33»  »34*     conjirmed  iy  parliament,  granted  to  the  univerfitj  of  Oxford  conufance 

'Mich. '        rf.pl^^i  '^  which  a  fcholar  or  fervant  of  a  college  jbould  he  partjy 

16EI1Z.        ita  quod  jujliciarii  de  utroque  Banco  fe  non  intromittant.    An  attorney 

^«H^'  r   ^/  ^'  ^'  f"^^  ^  fcholar  in  C.  B.  for  battery ;   per  Cur.   this  ge- 

▼•' Hare!.^''  neral  grant  dpes  not  extend  to  take  away  the  fpecial  pri^lege 

wood,  an      of  any  court  without  fpecial  words.    Litt.  Rep.  304.   Mich. 

c!  Br^n""^    J  Car.  C.  B.     Oxford  (Univcrfity's)  cafe. 

aAion  of  battery,  the  conuHuice  was  granted  to  the  biihop  of  Bath  and  Welb« 

12.  If  a  fcholar  of  Oxford^  or  CambridgCi  htfued  in  Chancery 

for  a  fpecial  performance  of  a  contraB  to  leafe  lands  in  Middlefex^  the 

univerfity  fhall  not  have  conufance,  becaufe  they  cannot  fequcfter 

[  57-2  ]     ^^  lands.     Gilb.  Hift.  of  C.  B.  157.  cites  2  Vent.  363.     [Hill% 

35  &  36  Car.  2.  in  Cane.    Draper  v.  Crowthcr.] 


(C)     Againjl  what  Perforts  it  fliall  be  granted. 

See  S.C.  at  [l.  T  F  a  cleri  of  the  Kin^s  Bench  be  fued  by  bill  in  Banco  Rcgis^ 
^*  ^Jv\'  f^  ^^^^  "^  ^  place  nvhere  another  hath  conufance  of  picas,  yet 

5^*  J  *       the  conufance  fliall  not  be  granted,  for  otherwife  the  officers  of 

this  court  fliould  be  drawn  to  attend  in  inferior  courts.    Trin. 

4  Jac.  B.  R.  Butt's  cafe,  per  Popham.] 
But  in  that  2.  If  a  trefpafs  be  brought  within  afranchife  againfi  a  foreigner, 
cafr,  which  ^^y^^  fj^j  nothing  within  the  franchifcy  conufance  fliall  not  be 
^z^irjinmo^  granted ;  for  they  cannot  oblige  a  ftrangcr  to  anfwer,  who  has 
pne.fwUm  nothing  within  the  franchife.  Gilb.  Hift.  ofC.  B.  157.  cites 
w«^A-      22  AfT.  83.  .      •  -.     • 

re'gtter^bvt  ^ 

iDt  the  otkcfy  and  therefore  becaufe  the  plaintiff  mtght  in  this  cafe  of  battery  (though  otherwife  in 
ccnjbiracy)  nave  brought  the  a^ion  agalnil  theotber,  and  odiittcd  the  foreigner,  who  was  made  a  party 
out  ol  fubdety  to  ouil  the  franchife  of  its  conufance  j  Thorp  granted  the  conufance.     2a  Aff*.  S3. 

V 

The  defend.  j.  Bill  cf  deht  againfl  accountant  in  the  Exchequer,  and  counted 
*"y?V^  wlr**  againft  him,  and  the  defendant  made  no  defence,  nor  other  thing,  but 
in  B.  R.  or  prtiyed  the  Court  to  have  day  in  the  fame  term,  which  wais  granted 
the  p!ain-      auJ  cntCfcd,  aiid  before  this  day  came  the  abbot  of  Battel,  and  dc" 
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mumiei cont^ance  of  the  plea;   and  per  Hutton,  upon  privilege  of  mencinga 
Exchequer^  or  bill  of  Middle/ex  in  cuftodia  ntarifchalii^  conufance  of  -^'^  I*  '^ 
pica  (hall  not  be  granted ;  for  this  privilege,  nor  cuftody,  cannot  a'fua^i^, 
be  in  another  court  j  but  the  Court  was  againft  this  clearly,  and  »» debtor  to 
that  the  conufance  may  be  granted  upon  bill,   but  becaufe  day  ^^  n^t^^^.t 
was  taieftf  and  entered  to  an/wer^  though  no  defence  was  made,  privileges  u 
therefore  the  conufance  was  oufted ;   per  Cur-    Br.  Conufance,  ^^ «"t* «« 
pi.  50.  cites  6  H.  7.  9-  Ir^S' 

for  they  are  now  grown  the  common  wty  of  fuing  in  thofe  courts*    Gilb.  Hift.  of  C.  B.  ijj.         t 
Cilb*  New  Abr.  56s.  S.  P.  in  totidem  verbis. 

4.  The  ting  grants  to  the  mayor,  bailiffs,  and  jurats  of  the  Keiw.  8«. 
cinque  ports y  that  they  fhall  not  be  impleaded  for  land,  or  for  any  \^^' ^ 
other  caufe  arifing  there,  elfewhere  than  before  the  conjlahle  of  Dover  s/c' 
ut  Shepway  ;    this  grant  docs  not  bind  the  king  in  a  cafe  where  he 
•18  party ;  .  it  doies  not  bind  the  king  as  to  his  own  cafe  in  a  quo 
warranto,  nor  in  a  quare  impedit.     By  all  the  judges  of  England. 
Jenk.  190.  pi.  93.  cites  22  H.  7. 

(D)     Of  what  ji^ions  Conufance  fliall  be  faid  to  be  [  573  J 

granted  upon  a  general  Grant. 

[l,  T  F  the  king  grants  to  a  corporation  to  hold  plea  of  all  anions ^  Br.  Patents. 
•*■  yet  they  fhall  not  have  conufance  of  any  plea  out  of  another  ^kq^J'T^ 
court y  without  fpecial  grant  of  conufance.     9  H.  6.  27.  b.]  nor  by  the  * 

word  placi- 
turn  can  a  man  have  aflife  \  for  this  if  querela;  per  Vampage* 

* 

• 

[2.  But  if  the  grrant  be,  that  they  fhall  have  conufance  of  all 
affionsj  &c.  they  fhall  have  conufance  out  of  other  courts* 
p  H.  6.  27.  b.] 

[3.  If  the  king  grants  conufance  o''<ill  manner  of  pleas,  yet  the  ^''  Comi. 
grantee  fhall  not  have  conufance  of  appeals  of  felony.     8  H.  6.  21.]     cu"c?8  Hr6! 

18.  S.C.  ft  S.  p.  by  Strange. 

[4.  Nor  of  appeals  of  mayhem.     8  H.  C>.  21.]  Br.  Conu- 

lance,  pi.  17* 
cites  S  H.  6.  18.  S.  C.  &  S.  P.  by  Strange,  unlefs  It  be  cxprefTed  in  the  charter. 

[5.  If  conufance   be  granted   of  all  pleas  mot  is  inquibufcunque  r*  ■^-  -^ 
curiisj  &c.  they  fhall  have  conufance  of  pleas  m^tis  in  Banco^  or    ^***'  49©- 
Banco  Regis,  without  naming  them  fpecially.     9  H-  6.  27.  b.]         *     „'     r[ 

pi.  4.  cites  S.  C. If  the  king  grants  conufitDce  of  pleas  in  quibufcunqae  curiis  fuls,  the  grantee 

ihall  not  have  C7nufance  extra  Bancum  Regis,  without  fpecial  mention  theieof,  bec4ufe  it  is  coram 
yege;  per  Babiogtoo.     Br*  Conufance,  pi.  27.  cites  8  H.  6.  i8. 

[6.  If  the  king  grants  conufance  of  all  manner  of  picas  motis  •  Sec  fupra, 
foram  quibufcunque  jufliciariis,  yet  he  fhall  not  by  this  have  conu-  ?  '|//  p,^ 
fance  of  pleas  moved  in  Banco  Regis,  without  fpecial  naming  it.  tents,'  pi.  4, 
♦  8  H.  6.  21.  Contra  f  9  H.  6.  27.  b.]  «*'^«  s.  c. 

but  S*  P. 
4oes  not  deaily  appear, 

[7.  If 
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•  Br.Comu  [^.  If  comiiknee  be  by  preferiptkn  to  bold  plm  tj  wtih  ffr^ 
irifcM's!c*'  P^^^i  '^  nature  rf  any  oBien^  they^cannot  hold  plea  of  a  writ  of 
for,wh«Dthe  cavtttont,  for  they  cannot  have  a  real  writ  in  nature  of^ferjimal 

•figiaalit       writ.      44  E.  3.    37.   *  CO  AIT.  O.l 
by  writ  rMl»  ^     <^  ^  ^ 

#t  writ  of  ri^bt  it,  thit  camot  be  torntd  into  coveninc  afterwards,  and  To  chaD^e  it  into  a  plea  perfbnal, 

and  chartby  levy  a  fine  by  writ  of  right,  making  praCaOatfon  ;  per  Knivet.     But  Brooke  ftyi,  ^lurre  if 

k  bad  bees  fo  ufed  \  for  then  it  feems  good.— And  the  charter  %^IUed,  that  tbey  ihall  act  be  im- 

lilcaded  of  tenements  in  D*  nor  in  the  fuburbs  of  the  fame,  nor  of  coveaant,  contraift,  nor  tTefpaii  (j\cs^ 

but  only  before  the  mayor  and  baiyffs  of  Oxon,  nifi  tan^a'  nos  vel  haered*  ooftros,  &  qwii  hut*.: fit  ex« 

sauuM.m  ewoiium  pUcitwrumt  6^  quod  in  tmnHmt  aOiwhus  jpJscitare  p^uit  ftr  breve  it  *  eff*  per  prett/^ 

thmem  In  natura  iujuj\u«^Mt  brcuu  ;  and  yet,  per  Knivet,  it  is  a  quetiion,  whether  tbey  may  le^  finely 

becaufe  it  is  not  exprefsly  granted ;  and  fo  it  feems,  that  by  general  grant  of  the  kin^  luch  things  do  aoc 

pafs.     Ibid. Br.  Fines,  pi.  2i«    cites  44  £•  3*    ^'^-     Br.  Fines  levied,  &c.  pi.  104.  cites  S.C. 

&S.  p.  per  JCnivet;  fur  the  a/:tionib  real,  and  obe  proteiUtion  is  pcrfonal;  and  therefor^  if  it  be 

not  eapref&iy  to  kvy  a  Bnc,  it  is  a  great  queilion. 

%  Inil.  515.  [8.  If  conufancc  be  granted  of  atlpleas^  yet  a  fine  cannot  be 
fbaf  ihT*     levied  there,  for  this  is  no  plea^  but  a  record.     3  H.  4.  6.  duli- 

king  cannot  tatur.] 

grant  power 

to  hoid  |iea  for  the  levying  of  fines  agaloft  the  negative  ftatute  of  modus  levandi  &ica«     iS  £.  i*— ^ 

See  the  notes  to  pU  7*  fupra. 

4Br.i:onii.  [9.  [S<?]  If  conufance ofpkas be  granted,  and  no  mention  ofcjfiftf^ 
^T'b^*c°*  he  fhall  not  have  conufance  of  affifcs.  f  12  H.  4.  12-  b. 
ft  s.  p*.  by  X  2^  AfT.  24.  adjudged,  becaufe  it  is  not  placitum,  fed  querela. 
Norton —  p  H,  6.  27.  h.  j  14  H.  6.  12.  38  AfT.  25-  I)  30  Aff.  31. 
2S!lc^'^  f  34  Aff.  «4.  ••  26  Air.  24.  adjudged.  \\7.z  Afll  49.  per 
ftUfi.  cites  Thorp.] 

S.C. 

\  Br.  Conufance,  pt.  40.  cites  S.  C— Htzh.  Conufance,  pi.  57.  cites  S.  C.  accordinglj; 
§m  e&it  is  Aota  eommon  pies. 

^  Br.  Patents,  pi.  27.  cites  S.  C.  that  where  the  king  granted  cognitionem  placitorum  before  time 
of  memory,  the  patentee  ihould  have  conufknce  of  a0iie,  but  not  by  fach  words  after  time  of  memorv. 

I  Br.  Conufans,  pi.  46.  cites  S.  C.  &  S.  P.— — -Ficxh.  Conufans,  pi.  62.  cites  S.  C.  ■  ■ 
Br.  Patents,  pi.  105.  cites  S.C. 

^  Br.  Conufans,   pi.  48.  cites  S.  C.  Jenk.  31*    pi.  61.    cites  S.  C.   ■    ■  IbM.  '33.  pL66« 

ck«»  S.  C  - 

**  Cr.  Conufans,  pi.  40.  cites  S.  C.-— Fitxh.  Conufans,  pi.  27.  cites  S.  C.^— •$.  P.  4  Le.  237* 

fl.  377.  blich.  5  Jac. S.  i*.  nor  ihall  fuch  pAtentee  hold  plea  of  certiiicatioD  of  a£6fe.-^-Br. 
4tenU,  pi.  [oo.  cites  37  H.  S. 
ft  Br.  Patents,  pi.  32.  cites  S.  C.  &  S.  P. 

$ae these.         [iq,  J9«/ upon  an  ancient  grant  by  fuch  words,  (if  conufance 

trc*bookT  ^^^  ^^^^  allotved  in  an  affife  after  memory,  as  it  feems  the  book  is 

*  here  cited,  to  be  intended,)  he  (hall  have  conufance  of  afiifes.     12  H.  4.  13* 

>»^c"^««  14  H.  6.  12.  30  Aff.  31.  admitted.  34  Aff.  14,  adjudged,] 

to  f  be  plea 

Mxt  before. Afje  figaltfi  the  abbot  of  Glafleribury,  in  the  county  of  Somerlet,  the  abbot  anfofeni 

by  sttermcyj  end  claimed  franchtfcy  and  fhewed  the  charter,  by  which  William  the  Conqueror  had  grant- 
ed to  his  predcceHbrs  mimm  regiam  pcteftatem  &  eognttionem  emniumPiaeitermm,  Arc.  that  the  charter  had 
bflca  allowed  in  afi^e  before  Stouflf;  per  Finche,  die  charter  is  btprt  time  rf  uiiwuij,  and  has  wet  ief 
hi  ufei  and  by  fuch  words  it  is  not  fufRcieot  at  this  day,  and  alfo  the  abbot  himfdf  is  party.  Tborp  J. 
conceffit  in  cafe  of  a  new  charter,  but  becaufe  it  had  been  allowed,  and  was  an  aodent  charter,  therefore 
the  conufance  was  granted,  though  the  abbot  was  party  $  the  reafon  feems  to  be»  becaufe  if  wun  bektU 
before  the  fieward  of  the  abhet,  who  may  be  as  indifferent  between  the  abbot  and  the  party,  as  the  king's 
juftices  ate  between  the  king  and  his  fubje^h,  in  a6tio&  between  them*  Br»  Conufance^  pi.  4^  cites 
34  Afi*.  14. 

Br.  Patents,  [n,  &  if  upon  an  ancienf  grant  to  an  abbot,  &c,  fu&Jhahaf 
JL'*S  *C.    ^^riam  fuam  regakm^  $CQ,    If  conyfanc?  kath  bccq  allowed  in 

,3  ^l^h 
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aBiks^  he  fliaU  Jbavc  conufancc  0/  affifes.     30  hS%  Xi»  adjudg-  f«y«.thatfe. 

*^'J  anccs  in 

aflife,  aod  fiKh  granU  there,  wete  (hewp,  and  fa  the  conulance  was  allowed  {  but  BftMke  fayi,  quaere 

legem  by  fuch  gencraJ  grant  at  fbis  day. Br.  Conafaoce,  pi.  46.  cites  S.  C*  and  Thorpe  faid, 

that  the  words  coria  re^aiis  are  betser  than  thofe  of  cognitio  omnium  plackorum.— — Ficxh.  Conn* 
iance^  pU  62,  cites  S.  C.  4e  S.  P.  by  Thorpe. 

[12.  But  -upon  an  anctetit  grants  if  conufance  hath  mt  been  aU  !'<'•  Cono* 
lev)ed  in  an  q/J^fi^  though  there  hath  been  a  general  allowance  of  cite,'s!'a?* 
liberties,  he  (hall  not  have  conufance  of  aihfes.     Contra  37  AflT.  (5.  where  in ' 
adjudged.]  ^^ 

Beveriey  demafided  coDttCuicc»  and  (hewed  ejretnpHficatfon  of  their  charter  confirmed  by  this  king^ 
which  wills  that  the  king  cwcijit  pr^pcfif  fr^tfavr^  nnlUt  de  Beverley  atrtam  Ju^mt  and  /hewed 
0/  arctbtr  time  allc^vance  in  haec  vetba,  ballivi  villae  Beverley  habeant  libert*  fuam,  and  the  Couit  was 
in  doubt  to  allow  conuiance,  becaule  the  bailiflTs  were  not  thoie  cd  whom  ihe  libenies  were  granted,  but 
the  provoft  \  aod  after,  by  advice  of  the  other  juftices  upon  adjournixient,  bccaufe  their  c  urt  ihall  be 
intended  to  be  held  by  their  own  fteward  or  baiiiff*,  conufaoce  v/a%  granted.— —Fitab.  Conufans,  pi.  64* 
cites  S.  C.  accordingly.— —Allowance  ought  to  be  pleaded  to  have  been  made  before  juiiices  in  eyre* 
Sid.  103.  pi.  9*  Hill.  14  ft  15  Car.  2.  B.  R. 

[13.  If  conufaLTice  ^  ail  pleas  be  granted,  they  {hall  not  have  •  Br.  Conn- 
conufance  of  fuch  0^1^/7/  which  were  not  in  effe  at  the  tinuy  but  ItfA'cV'* 

irift  rr  *r-  CftCS  9.  U« 

created  after  by  ftatute.     14  H.  4.  a.  *  [20].  — ^Fitzh. 

Conufans, 
pi.  21.  cites  S.  C.  Br.  Conufans,  pi.  ^6.  cites  22  £.  4.  23.  S.  P.  S.  C.  cited  D.  85.  a* 

pi.  SS.  Pafch.  7  £.  6.  in  the  Seijcanfs  cafe.  ■  Gilb.  Hiil.  of  C.  B.  157.  cites  S.  C. 

C575] 

f  14.  As  they  (hall  not  have  conufance  of  a  nvrit  of  maintenance^  Br.Conu- 
which  was  by  a  ftatute  after  the  grant  made   of  all   anions,  [*^'s'c'* 
14  H.  4*  20.3  Fitflu 

ConuIanSy 
pi.  22*  cites  S.  C.  Br.  Conufans,  pi.  56.  cites  22  £.  4*  23.  S.  P.  1  S.  C.  cited  D«  85* 

pi.  88.  Pafch.  7  £•  6.  in  the  Serjeant's  cafe. 

[i  c.  The /i/w^  law  is  of  a  decies  tanium.     14  H.  4.  20.  b.]  Br.  Conu-i 

lans,  pi.  >f , 
cites  S.  C.*— Fitzh.  Conuians,  pU  22.  cites  S.  C— — Br. Conufaos,  pi.  56.  cices  22  £.  4.  23.  S.P. 

[16.  The /ioitf  law  is  of  a  ««Ai>iKy.     14  H.  4.  20.  b.]  Br.  Conn- 

"•  ''*         ^  fsns,  pi.  ir« 

cites  S.  C.-^-'Fitsh.  Conufans,  pi.  22.  cites  S.  C* 

[17.  Bui  where  the  aSion  was  at  common  law,  and  is  given  t Br.  Conn* 
sgainft  a  peribn  ty  another  natne  than  was  before  the  grant  of  c(^  cites  l.'c. 
nufance,  as  an  a£lion  oi  debt  againfi  an  adminiflratory   there  they  — Fitalu 
/hall  have  conufance.    f  14  M.  4.  20.  b,    %  22  E.  4.  23.]  Conufans, 

pl*  22.  cites 
S.  C— ^S.  C.  cited  D.  85.  a.  Pafch.  7  £.  6.  in  the  SerjeaRt's  cafe.  }  Br.  Conufans, 

pl.  36.  cites  S.  C— .-< — S.  C.  cited  by  Hobart  Cb.  J.  Hob.  48. Gilb.  Hift.  of  C.  h*  157. 

S.  P.  and  cites  the  fame  cafes. 

18.  Where  conufance  is  granted  to  a  man  profe  £5*  hominihts  Br.  G  ants* 
J^uis  by  charter  of  the  king  out  of  the  one  bank  and  the  other ^  except  in  c  q^'  -^^ 
pleas  of  the  crovfttf  that  they  have  a  conufance  ftcut  habuivuttt  ante  ad'- 
ventum  Banci^  and  it  was  faid  for  the  king,  that  af/ifc  is  no  plea 
of  the  one  bank,  nor  of  the  other,  unlefs  for  the  county  in  which 
(he  bank  fits  \  for  it  was  demanded  in  aflife  here,  and  that  by 
^is  wprd  (hon^inibus^  it  ih^U  extend  only  to  tlie  villeins ;  per 

Shard| 
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Shard,  it  extends  to  thofe  who  become  their  men  in  doing 
homage,  quaere  of  thofe  who  do  feaity,  but  Paming  was  mere 
contra,  and  it  was  faid,  in  protection  pro  fe  &  nominibusy 
villeins^  nor  franktenants  ihall  not  be  aided,  therefore  it  feems 
there  that  it  extends  only  to  his^mi^  fervants.  Br.  Conufance, 
pi.  34.  cites  12  AiT.  35. 

19.  Conufance  of  pleas  was  granted  to  an  abbot  in  the  time  of 
the  kings  St.  Edmond  and  St.  Edward,  exdufive  of  the  juftices  of  the 
common  pleas  ^  of  the  Kin^s  Bench  ^  and  of  the  juftices  of  affife  :  this 
grant  docs  not  extend  to  aflifes,  nvithout  exprefs  vuordf  of  ajjifesy 
*  although  it  was  conSrmed  by  H.  8.  Refolved  by  the  counfd^ 
that  the  king's  charter  ought  to  have  a  reafonabk  conftrudlion. 
Jenk.  33.  -pi.  66.    The  Abbot  St.  Edmond's  Bury's  cafe. 

ao,  Tenor  of  a  record  cf  a  fine  was  removed  into  Bank  by  certi- 
orari and  mittimus  out  of  the  court  of  the  abbot  of  Reading,  and 
the  abbot  demanded  conufance  of  the  pica,  becaufe  King  H.  2. 
had  granted  to  the  abbot  the  hundred  of  R.  and  that  the  tenants  of  the 
abbot  fbould  not  be  impleaded  out  of  the  hundred  de  tpubufcunque 
placitis^  contraHiSf  tstc.  and  that  they  may  hold  plea  ofqffife  before  Us 
jufiicesy  and  to  levy  fines ^  isf  omnem  libertatem,  unlefs  where  the  abbot 
himfelfwas  party^  and  that  the  king  had  confirmed  it  wth  a  claufe 
licet  abufi  fuerinty  and  that  they  have  ufed  at  all  times  after  to  levy 
fines:  by  the  beft  opinion  he  (hall  not  have  conufance,  as  it  feems. 
Br.  Conufance,  pi.  12.  cites  44  £.  3.  28. 

21.  In  ejeBment  in  B.  R.  &c.  the  mayor  and  commonalty  of  S. 
demand  conufance  of  pleas  by  virtue  of  a  grant  of  Q^Eliz.  fliewn 
to  the  Court  tenere  placita^  &c.  Exception  was  taken,  that  the 
defendants  did  not  (how  any  allowance  in  eyre,  or  in  quo  war- 
ranto, or  upon  any  record,  or  that  at  leafl  he  ought  to  have  a 
fpecial  writ  to  the  Court  to  allow  the  charter  \  befides,  the  grant 
tenere  placita  does  not  take  the  jurifdiftion  from  other  courts 
[5763  without  negative  words.*  It  was  admitted,  that  if  the  demand 
had  been  by  virtue  of  an  old  grant  time  out  of  mind,  then  there 
mud  bean  allowance  in. eyre,  &c.  but  this  was  upon  a  new  grant 
in  the  reign  of  the  queen,  and  fhewn  in  court,  and  that  this  is 
good  cites  39  E.  3.  15.  which  is  exprefs  in  point ;  and  it  is  true, 
that  tenere  placita  does  not  take  away  the  jurifdidion  of  others  in 
exprefs  words,  but  grant  of  conufance  of  pleas  ex  vi  termini,  im- 
plies that  no  other  court  (hall  hold  plea  of  fuch  matters,  and  cites 
9  H.  7-  It  Vr'as  adjourned.  Palm,  456.  Trin.  3  Car.  B.  R« 
Hampton  v.  Philips, 


(E)  Of  what  Adions,  Suits,  and  Pleas,  Conufance 
Ihall  be  faid  to  be  granted;  as  Conjkquents^  zxA 
incident  to  the  Thing  granted. 


'i.  TX/'HEN  conufance  is  granted,  though  noprocefs  ii  limited, 
^^     as  that  he  {ball  have  z  petit  cape,  ox  procefs  upon  voucher^ 


Br.  Conu-      Pj 
fance,  pi.  12. 
cites  S.C. 

10  or 
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er  other  procefs,  touching  the  pleas,  yet  he  (hall  have  them  as  *  s.  p.  by 
incident.    44  E.  3.29.]  ^Y^H^;^,^ 

conccflit*  Where  conufance  of  pleai  is  granted,  It  btlonii  to  it  to  male  prvceCs  hv  cot>\ai.      con- 


cites  2t  A/r.  61  •  per  Thorp,  Baflet,  and  Bank,  J.  Br»  Execution,  pi.  jii .  cites  S.  C 

See  (N)  pL  4,  5,  &c«  and  the  notes  there. 

[2.  If  conufance  be  granted  ofnvrits  of  covenant ^  2,  fine  may  be  •Br.Comi* 
levied  there  upon  it ;  for  this  is  but  a  confequent.     *  44  E.  3.  29.  f^n*,  pi.  n. 
Quaere,  whether  this  general  grant  fhall  extend  to  fo  high  a  <^*^«44E-> 
conveyance  of  land;   this  alfo  will  be  prejudicial  to  the  king  but  there  it 
by  the   lofs  of  his  fines   for   alienation,  •  and  Brook,   Conn-  » f*«d  by 
fance,   i?..  fcems  the  better  opinion,   that  this  (hall  not  extend  '{^''T^v 

tOhneS.      311.4.0.]  words  pica 

of  covenintf 
he  cannot  levy  a  fine,  but  can  only  hold  pleat  of  covenant  which  are  only  In  damages.  -• —  Fitzh.  Co- 
nufans,  pi.  9o.  cites  44  E.  3.  S.  C.  U.  S.  P.  accordingly.— Br.  Patents,  pi.  107.  cites  6.  C.  it 
S;  P.  accordingly.  Sec  (B)  pi.  4.  and  the  notes  there. 

3.  By  grant  of  conufance  of  original^  a  man  (hall  not  have 
conufance  of  refummons,     Br.  Conufance,  pi.  40.  cites  z6  AfT.  24. 

4.  Note,  per  tot.  Cur.  if  the  king  grants  to  J.  S.  cognitionem  om» 
mum  placitorum  tenendi  before  his  bailiffs  licet  J,  S,  fuit  pars^  it  Is 
good ;  contra  if  it  was  to  hold  before  the  fame  jf.  S.  and  lb  fee  that 

it  ought  to  be  t  expreffed  before  whom  the  plea  (hail  be  held  XtuX'  ^' 
Br.  Conufance,  pi.  55.  cites  21  E.  4.  47.  inent%K6a. 

cites  %  H.y. 

(F)     How  it  ought  to  be  granted.    [And  when  it  mtijl   [  577  3 
U/aid  before  whom  itJhaU  be^  as\     Judge« 

[l.  'T'HE  grant  ought  to  make  mention  before  what  judge  the  pleas  t^r.  Oxm. 
'*'.    ought  to  l^  held,  otherwifc  the  grantee  fhall  not  have  [?"/,•  g^'^|' 
conufance  by  force  of  it*     X  44  £.  3.  17.  b.  18.     i  H.  4.  5.  &s.  p.  by 
6  H.  4.    Placito,  3.     Contra,  8  H.  6.  ail  b.]  Tho  pe — 

Fitah.  Co- 
Dufans,  pi.  27.  citei  S.  C.^— But  ifgrantet  had  a  ewrt  tint  htfvre^  he  may  malu  a  ftfward  \  cootr« 
of  hira  who  had  no  court.  Br.  Conufans,  i/i  pi.  i  '•  cKes  x  H.  7.  per  keble.  And  Thorpe  faid» 
that  if  foch  grant  had  been  altf^uftd  in  efre^  it  is  material ,  bat  aUowance  in  Bank  oftentimes  is  not  Co 
the  purpofe.  But  Brooke  fays  ^usere,  bccanfe  he  h^  it  is  ntK  adjudged.-  ■  S.  P.  Br.  Patents, 
pi.  83.  cires  1  H.  7.  13  per  K>>blc.  ■  -S.  P  m.  Conufans,  pi.  6«.  cites  a  H.  7.  i^.  But 
Brooke  f^ys,  qu«re  inde,  if  he  does  not  fay  in  carii  m«a.«>iS.  P.  Br.  Patents,  pi.  100.  citea 
37  H.  8.  and  that  it  ought  t»  Aow  where,  ti  at  Guildhai],  ot  th«  like.  ■  S.  C*  cited  Arg* 
s&oU.  155. 

[2.  William  the  conqueror  granted  to  an  abbot  emmm  ngiam  ^  Conti- 
potefiatem  tf  omnem  jufiitiam  puniendi  (sf  dimittendif  and  this  had  ^j^^'  f ^  ^* 
been  anciently  euio^Mtd  to  be  held  before  his  Innltff^  this  (hall  not  now  4.  la.  s.C* 
be  difallowed.     12  U.  4.  13.] 

f  3.  But  if  a  grant  be  made  without  fucb  allewancej  and  it  is  not  Br.  Cona- 
determmed before  whom  the  plea  (hall  be  hcld»  it  (hall  not  be  held  ^^Vslc!' 

before  Eis  bailiiK    I2H»4.  13.] 

[4.  But 
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Fiuh.  Co-  [4.  But  if  it  appears  iy  implication  what  judge  is  intended,  it  is 

T^as!  good  \  asii  the  grant  be,  that  the  grantee  Jbail  have  conujance  in 

citrt  s'.  C.  his  court  /    this  implies^  that  it  ihaU   be   before  the  judges  and 

^Br.  Co-  mtnifters  of  the  grantee^  and  therefore  it  is  good.  44  £.  3.  17.  b.] 

pi.  IX.  cites  S.  C.  nxi  if  the  jafticet  of  the  king  eiiter»  they  aie  not  hit  jaftket}  uA  lays,  that  it 
wu  fo  held  the  ianie  day,  in  the  abbot  of  Readinj^'s  cafe. 

[5.  But  a  grant  of  conufance  of  pleas  to  another  mthin  tie 
precinSi  (f  his  manor,    is  not  good  without  more.      6  H.  4.    pla- 
•  cito  3.] 
Soch  gnat        [  6.  But  if  in  fuch  cafe  it  be  further  to  be  held  before  hts^enaari^ 

grantee  has  no  Aeward  \  fat  he  may  make  a  fteward*    Br.  Convfans^  in  pK  ix«  cites  7  H»  4, 


Br.  Cono-  Jy.  If  the  king  grants  conufance  of  pleas  to  another  to  he  heU 
clSa  s.'c.  *  bmre  his  bailiffs,  Jlewards,  or  jujtices,  if  he  had  not  fuch  cheers  be- 
that  the       fire  the  grant,  he  cannot  make  them  bj  this;  fo  the  grant  is  void* 

he  may  appoint  the  fteward  or  jaftice ;  quod  nofca ;  and  that  hence  it  foDow^  that  if  cooolaiiGCcf  pleu 
be  granted,  and  it  is  not  faid  before  whiMn,  it  ihall  be  held  the  grant  is  not  good. 

In  this  cafe        [8.  If  the  king  hath  anciently  granted  to  another  curiam  fuam  of 
^doLbt  ^  town,  without  appointing  who  fball  be  judge,  yet  if  conufance  hatn 


was  m 


was  la  uwuDfc  '  *  *■  a  f  a        %^    '     0  «/ 

whcilier  by    been  thereupon  allowed  io  the  bailifoiwt  grantee,  it  Ihall  be  good, 
the  w,^       37  Aff.  6.  adjudged.] 

Ibould  be  intended  th^  the  jaftice  of  the  king  ihoold  hold  it,  or  the  fteward  of  the  grantee.   And 
after,  by  advice  of  other  juftices,  opon  adjournment,  conufance  was  granted,  becaufe  U»eir  court  flud 
be  intended  to  be  held  before  their  own  fteward  or  baJliftT.    Br.  Conuiance,  pL  49.  cites  S.  d 
f  itsh.  Conufaos,  pi.  64.  cites  S.  C.  accordingly. 

9.  Affife  in  the  county  of  Southampton  of  tenements  in  S,  where 
the  baililFs  of  S.  came,  and  ihewed  charter,  by  which  King  H. 

[  57^  1  had  granted  to  the  burgejfes  of  S.  that  thejjhall  not  be  impleaded 
out  if  their  vill  of  tenements  within  their  vill^  and  that  affife  JbaU  be 
taken  within  the  vill,  and  that  at  all  times  after  the  charter,  the 
juftices  had  ufed  to  come  and  take  the  ailife  in  the  vill ;  and  note, 
that  non  dicitur  coram  quo  placita  ilia  teneantur  in  the  vill  of  S.  nor 
does  the  charter  will  that  tie  juflices  fball  come  within  the  vill,  nor 
ivas  conufance  of  pleas  granted  by  the  charter  to  the  baUiffsm  Fitz- 
herbert  faid,  that  this  exception  is  for  the  party,'  and  not  for 
the  bailiffs,  for  the  caufe  aforefaid,  and  the  party  is  paft  it,  for  he 
had  taken  continuance  before^  and  for  thefe  reafons  the  Court  was 
in  opinion^  that  they  (hould  not  have  thefe  franchifes.  Br.  Conu« 
fance,  pi.  45.  cites  30  AfT.  i. 

10.  And  after  they  demanded  theafiife,  and  the  jury  came,  and 
'  fome  of  them  faid,  tnat  they  were  burgeifes  of  S«  and  that  by  the 

fame  charter  it  was  granted  that  the  burgejfes  fhould  mi  be  put  im  af^ 
fife,  nor  injuries,  but  within  their  vill,  and  prayed  thereof  allow- 
ance,  to  which  it  was  not  anfvmered^  But  Brook  fays,  it  feems 
clearly  that  they  (haU  have  thereof  afiiimaiice  upon  ifacwing  the 
charter*    Ibid. 
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(G)     How  It  may  be  granted. 

[l  TF  the  ling  grants  conufancey  he  fliall  not  change  the  day  by  his 
^  grant,  for  he  cannot  change  the  common  day  in  a  plea  of 
landy  for  there  is  zjlatute  called  dies  communes^  &c.  and  this  ftatute 
limits  the  day  in  a  plea  of  land j  and  therefore  the  king  cannot  grant 
a  (honer  day,  for  this  would  be  againft  the  ftatute.     8  H,  6.  21. J 

[2.  The  king  cannot  grant  conufance  of  picas  to  another,  to  Br.  Cono- 
bave  the  original  cut  of  any  courts  &c.  for  if  he  fliould  have  the  ori-  ^^^f'^* 
ginal,  there  could  be  no  refummonsy  and  fo  there  would  by  ^failure  of  but  s.'p.* 
jtiftice.     26  AflT.  24-  adjudged  by  all  the  counfel-1  doc»not 

J      o  rf  f^y  appeir. 

»— — Fitzh.  Conufans,  pi.  57*  cites  S.  C.  Se  S.  P.  accordingly ——S.  P.  but  he  fliall  have  only  the* 
tranfcript  of  it  \  for  if  they  fail  of  right  in  the  franchife,  the  words  fliall  be  rejt/mm*  to  the  Bamk  a^a 
upon  this  original,  and  then  the  king's  court  fliaU  proceed  upon  the  original  there  j  per  Ch«]oi>    Br# 
Conufance,  pi.  32.  cites  37  H.  6.  27. 

^3.  A  pre/cription  and  confirmation  of  this  to  have  the  original^  &c.  Br.  Oonv* 
nvitb  conufance  of  pleas  ^  is  not  good  for  the  caule  aforefaid,  though  if  ciwss  sIcT* 
hath  hccnfeveral  times  allowed  in  eyre*     26  AiT.  24.  adjudged  Hy  all  but  S«  P. 
the  counfel.  1  **»"  '^ 

clearly  ap-* 
pear«  ■■     Fiteh.  Conufans,  pi.  57.  cites  S.  C.  Sc  S.P.  accordbg^ 

4.  Where  the  king  grants^ to  J.  S.  conufance  of  all  pleas  to  be  held 
before  his  bailiff  licet  fuerit  pars^  this  is  a  good  grant,  per  toti  Cur. 
contra  if  it  was  to  be  held  before  himfelf;  for  a  man  by  juftice  can- 
not be  his  own  judge.     Br.  Patents,  pi.  71.  cites  21  £.  4.  47. 

5.  The  king  may  grant  conufance  of  pleas,  but  not  otherwife 
than  fecundum  legem  i*f  confuetudinem  regni  s  Arg.  Show,  142.  cites* 
12  Rep.  51.   [Hill.  5  Jac] 

6*  By  a  charter  of  Q^Eliz.  cognitio  placitorum,  with  excluftvt 
^vords  of  non  alibi,  &c.  was  given  to  the  court  of  the  vice  chancellor 
cf  Cambridge,  to  proceed  fecundum  legem  to*  confuetudinem  univer/itatif 
in  all  cafes,  where  any  of  the  body  of  the  univerfity  fbould  be  defendants ^ 
which  charter  was  confirmed  by  zGi  of  parliament;  per  Cur. 
fuch  grant  is  not  good  of  itf elf  without  the  help  of  an  aEl  of  parliament  /  [  579  J 
for  though  the  crown  may  grant  conufance  of  pleas  to  proceed- 
fecundum  legem  tcrne,  yet  it  cannot  to  proceed  by  other  laws ; 
for  that  woul4  be  to  make  new  laws,  which  the  crown,  as  being 
but  one  branch  of  the  legiflature,  cannot  do.  10  Mod.  1259  126* 
Hill.  II  Ann.  B.  R.     Cambridge  (Univerfity's)  cafe. 

(H)      Upon  what   Grant. 
Upon  a  General  Grant. 

f  I    A   Man  upon  a  general  grant  fhall  not  hare  conufance  of  •  Br.  Cp- 

^^  pleas  where  he  himfelf  is  party,  and  where  the  plea  is  to  be  "",^^*^''* 
held  before  hitnfelf.    *4o£.  3.  lo.  b.  adjudged,    f  8H.  6.  21.  b.  znT^^it 
Curia.]  fays,ttrxmi 

the  demanJ 
9n»  difailMred,  becnUc  It  bad  a»aU<iwuft>  aor  had  tiieii:  word^i  txet  fmnt  ^4n,.^»Ftuh.  Conu* 
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fans,  pi.  16.  citet  S.  C.  tnd  that  coAfance  wu  difaliowed  for  mfeos  bdbie  meadoneil  Bf 
Brooke. 

f  Br.  Conufaos,  pi.  27.  dtn  S  H.  6.  18.  S.  C.  ft  S.  P.  Vy  Ma^^,  M  he  faid,  that  tfaoogh  the 
'words  licet  fuerlc  pan  had  beeo  in  the  grant,  yet  it  it  noc  fufficient,  oaleia  die  kisj;  had  granted  fvnhay 
that  where  he  himrcif  is  parry,  he  might  make  another  judge;  for  where  he  hino^if  ii  party  he  canoot 
he  a  jttd^c  indifitreut  In  hJs  own  cafe. 

C-^-    \  fi.  [So]  in  trefpafs  agcit^  a  may^r^  and  feviral  of  the  ammmaltji 

•Fol.  40*.  the  mayor  atid  *  commonalty  (hall  not  have  conufance  upon  a  gcnc- 

'    ~  ral  grant  of  conufance,  becaufe  they  cannot  h^  judges  in  tbar  own 
cauje.     38  E.  3.   15.  b.     Curia.] 

f  ritsh.  [3.  But  where  the  plea  is  to  be  held  before  the  Jievjard^  or  b^Uffy 

Conufans,  there  conufance  (hall  be  granted  upon  a  general  grant,  without  the 

s/c.^*  wor^/  licet  ipfemet  ftt  pars^  where  the  lord  of  the  bailiff  is  a  party* 

X  Fiiah.  D.  4.  5  Ma.  157.  27.  Dubitatur,  t  H.  7.  11.     Contra  ^  izH.4« 

Coouianf,        13.     lo  H.  6.    7.    b.l 

sa  H.  4«  12.  S.  C.  Br.  Conufans,  pi.  20.  citet  S«  C* 

%  In  fach  [4.  [jind]  upon  a  general  grant  anciently  made  and  allofoedi  m 
Kraot^atl  ^*^^  whcrc  the  lord  is  party,  and  this  had  u/ed  to  he  held  before  Us 
be  all  *«ved.  bailiff,  he  ihall  have  conufance  at  this  day  alfo,  where  he  bimfdf'u 
Br.  Conn-  party.  $  11 H.  4.  13.  ||  34  AflT.  14.  adjudged  ;  but  it  is  not  there 
ftns,  pi-  »o.  mentione^i  whether  it  was  to  be  held  before  his  bailiffs  but  it  feemsit 

12  H.4. 12.  is  to  be  fo  intended."} 

S.  C.  by 

Thim.  and  Holi,  hot  Hank,  c  contra  and  therdore  Brooke  adds  •  q»«fc»  Fitah*  Coodinif 

pi.  21.  cites  S.  C. 

II  Br.  Conufans,  pi.  4S.  cites  S.  C.  and  Brooke  fays,  the  reaibn  feems  to  be,  becaufe  it  na^  te 
held  before  the  fteward  of  the  lord,  who  may  be  indiflTerent  between  the  lord  and  the  pa7ty«  «a  the  jaf- 
ttces  of  the  king  are  between  the  king  and  his  fabjed,  in  an  adion  betwoca  them* 

Fitah.  Co-  f  ^.  Where  conufance  is  granted  to  be  held  before  the  ba^% 
pL  go?  cites  *^  ^"  action  is  brought  agatnft  one  of  the  baUiffs^  they  fliall  not 
S.C.  have  conufance  thereof,  for  then  the  bailiff  mould  be  his  ^» 

judge.     10  H.  4.  9.] 
ritah.  Co-        [6.  &  in  this  cafe,  tf'^hct  the  writ  brought  mw  bailiffs  aretUB' 
"1"^*"**  .^  ed,  yet  they  fliall  not  have  conufance,  be^ufe  the  wnt  was  wcB 

pl.oo.  cites   ,   '   '  ,  V  rt  TT  - 

S.C.  brought  at  nrft.     lo  H.  4.  9.] 

7.  In  a  ivrit  of  entry  againft  the  mayor  and  burgeffes  of  B*  they  it* 
manded  conufance,  and  fhcwed  the  charter,  which  was,  that  nullut 
[  580  ]  burgenjis  inhabitans  infra  burgum  pntdiHum  placket  vel  implacitetuf 
de  ierrisy  tenementis,  contraBibus,  Isfc.  within  the /aid  borough  elfe* 
where  out  of  it,  &c.  per  Cur.  the  whole  body  being  impleaded  in 
this  a£tioii,  they  cannot  have  conufance  of  this  plea,  and  fo  were 
ouftedofit.  Bendl.  88.  pi.  134.  Pafch.  3  Eliz.  Hunftonr. 
Bofton  (Mayor  and  Burgefles  in  Lincolafhire}, 


(I)     Special  Grant. 

Br.  Conu.     [i.  tF  conufancc  of  pleas  be  granted,  lieei  ipfemetjtt  pars,  he 
^"•»  P**  *7-  *   fliall  not  have  conufance  in  an  a£lion  in  which  he  fc'w- 

i*8/s.c!     plfis  partyy  becaufe  he  (ball  not  be  his  own  judge,  unlets  it  he 

for  where  Jf  ^ 
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^granted further,  that  if  he  be  patty^  that  he  may  nuke  another  j'uJge.  hthimkMi* 
«  H-  <5,   19.  b.]  ....    Stt 

an  indifferent  judge  in  his  owb  cafe» 

[2,  But  upon  fach  grant,  licet  ipl'emet  fit  pars,  if  it  be  granted,  Br.  Conu- 

fhat  if  be  he  party ^    that  the  plea  Jball  be  held  before  his  Jlewardy  J^^i 8  H.6 

he  (hall  have  conufance,  for  there  the  fteward  (hall  be  judge.  18.  s.  ci  * 

ZH.6.  20.  b.l  -.Hob.  87. 

pi.  114. 

per  Hobart  Ch.  J.  in  delivering  Uie  opinion  of  the  Court,  in  the  cafe  of  Day  v.  Sarage^  S.  P* 

[3.  If  the  grant  be,  that  if  any  clerk  of  Oxford  be  impleaded^  that  Br.  Contt- 
the  chancellor  Jbali  have  conufance  to  he  held  before  hintf  if  the  chart-  ^^"^^8  H.*?! 
cellor  be  fued,  he  Jhall  not  have  conufance^  though  he  himfelf  he  a  18.  S.  C.  * 
clerky    for  the  words   are  not  exprefs,   licet  ipfemet  fit  pars* 
8H.  6.  20.  b.] 

(K)  Where  they  have  Conufance  of  the  Adion, 
yet  for  a  collateral  Caufe  the  Conufance  fliall  not 
be  granted* 

Failure  of  Right. 

[!•  iF  a  ffie  be  renwi^ed  out  of  a  franchife  by  writ  of  error ^  and  •  Br.Con«- 
'-  comes  in  Banco  Regis  by  mittimus  ^  and  after  z  fare  facias  is  ^'!***»P*«  6j. 
fued  to  have  execution  of  it,  the  franchife  (hall  not  have  conufance  &  s.  P*.  ac- 
of  it,  becaufe  the  record  (hall  not  be  remanded  de  Banco  Regis,  cordingiy, 
and  without  it  they  cannot  do  right  to  the  party.  •  50  Afl'.  9.  ad-  ^,^^^*'J^ 
judged.     1 44  E.  3.   37.  adjudged.]  c'JiiJd  0/  " 

not.  The 
cafe  was,  ^jorit  tf  error  was  fued  In  B.  R.  ky  tobicb  the  rtcord  ofafint  was  removtJ  cur  of  the  buftingt^ 
Oxen,  inafmuch  as  they  had  errtd  in  fcire  facias  upon  fine,  as  it  is  fuppofird,  and  no  trror  was  tbert 
affigmtdf  by  which  be  in  remairdtr  Jued  extcttthn  tbtrt  by  f:ire  facias  to  have  ciccution  of  the  fine^  and 
ac  Uie  day  the  parties  appeared,  and  the  bailifts  of  Oxen,  demanded  conufance  by  grunt  of  King  H.  3* 
tbM  *9  burgefs  JbaH  be  impleaded  j>f  land  eat  of  tbe  viil^  and  that  :biy  Lad  bifd  piras^  frc.  and  were 
ouilcd  by  judgment,  becaufe  when  the  record  comei  into  B.  R.  it  (hall  not  be  remanded  if  error  be 
afligned  or  not;  and  yet,  when  franktencment  is  fltadedtX  land  in  ancient  deroefne, '«iu/  aftar  it  it 
proved  to  be  ofancitnt  demejn*^  it  mail  be  remanded      Ibid. 

'f-  Br.  Conufance,  pi.  i'].   cites  S.  C.  but  mentions  the  removal  Into  B.  but  according  to  that 

Year.book  it  (bould  be  into  B.  R.  as  RoH  cites  it. Gilb.  Hift.  of  C.  B.  156,  157.  citei  S.C« 

St  S.  P.  }  for  tbe  king  never  parti  with  the  recoidi  of  hU  court,        ■     Ciib.  New  Abr.  561.   cttM 
S.  C.  Se  8.  P.  in  totidcm  verbis. 

[2.  At  the  return  of  the  exigent  conufance  fliall  not  be  granted 
for  failure  of  right,  for  he  cannot  be  reftrained  in  the  franchife  to  ap^ 
pear  by  attorney^  and  it  ia  againft  the  law  to  appear  by  attorney  at 
the  exigent.     3  H.  6.  10.  b.] 

[3.  If  a  man  comes  by  exigent  in  a  writ  of  debty  conufance  fliall  §  Br.-Co- 
not  be  granted;  becaulc  the  defendant  ought  to  remain  in  prifon  ".»"f«"«»pl«?« 
till  he  has  agreed  with  the  plaintiff,  and  the  body  cannot  be  delivered  40  E.  3.  s« 
to  the  franchife.     $  40  £.  3.  i.  adjudged;   fo  failure  of  right*  s.  c. .  « 
Contra  ||  ix  H.  4.  ,41.  b.  43-  b.]  lui^aS;,^'*" 

pi.  25.  citei  S.  C. And  Roll  it  mifpriated,  there  being  no  fel.  t.  but  the  title  page, 

1|  Br.  Conufans,  pi.  18.  cicea  il  H.  4*  43-  S.  C.        ■      f  iiih«  Coauiaas,  pl%  ao.  citea  S.  C* 
—  See  (L)  pt.  5.  $•  Ct 

Vol.  V.  ,  U  tt  [4;  & 
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Br.CoBv-         [4.  S§\Sinaplea  ofland^iyt  tenant  maket  default  after  default  at 
c!tn  Aokfv  ^^  fummons,  conufance  ihall  not  be  granted,  becaufe  they  canmt 
s*  S.  C«*     give  judgment  upon  the  default  of  record  here*    40  E.  3.  i.] 
iw  m^M  -I       [5.  ^0^  at  the  grand  cape  returned.     1 1  H.  4.  43.  b.     14  H.  4. 

roi.  493.    20.  b.] 

Br.  CoBufanccy  pi.  8.  cites  40  £•  3*  %•  S.  P.  fyr  they  cannot  4o  right  to  the  pattj  vpon  tbe  dcftnk 
fccorded  bcics  ^od  noci. 

Fitsk.  Co-  [6.  But  vide  1 1  H.  4*  43.  b.  in  an  oBwt  upon  thejlatute  cfla- 
2*^*"**  dtes  ^^^^^i  ^  ^^  defendant  comes  in  ward  at  tie  JirR  day^  and  conu- 
g.'c._        fance  is  demanded,  it  (hall  be  granted,  yet  hcjbaU  net  find  nudn^ 

Br.  Conn-    ppife  to  keep  bis  day  in  thefranchife»     1 1  H.  4.  43.  *  b.  j 
unit  pl*  '8* 

dtet  S.  C.  Ar  S.  P.  accordingly}  but  then  the  platni(f  coanted  of  a  retainer  in  hit  franchife,  and  adepar- 
tnieto  D.  ootofcbefranchifcy  and  there  the  deftndanc  was  compellod  tu  anfwcrj  fornow  the  ^andailc 
do  fight. 


Fitsh.  Co-  [^.  At  the  grand  cape  returned^  conufance  (hail  not  be  granted 

""^*"s'c'*  ^P^^  demand,  though  the  tenant  be  an  infant^  for  the  fsiilurc 

_J.Br.  of  right ;  for  though  the  infancy  be  a  good  caufe  to  favc  the  de- 

Conolanst  faulty   yct  this  is  a  default  in  law^  and  fo  the  court  once  /eifed. 

ti:  ^  3  H.  6. 10.  b.] 

cordingly,  and  it »  a  laches  of  the  party  who  would  have  had  the  eonttfancey  and  thocfoic  now  he  ihall 
aoc  hare  the  conufance;  quodnota. 

Titah-  Co-        [8.  So  ifzt  the  grand  cape  returned  the  demandant  releafes  the  de* 
Buianitpi.i.  yjyiJif   yet  conufance  (hall  not  be  granted,  for  this  affirms  the  dtr 

bat  S.  P.     faults     3  xl.  O.    lO.    D.J 

does  not 

appear. » ■       Br.  ConaCms,  pi.  i*  cites  S.  C.  &  S.  P.  by  Babb.  for  by  tiiefe  matters  the  coort  b 

hwfuUy  felled. 

[9.  If  conufance  be  demanded  at  tlje  grand  di/lrefs  returned  in  1 
writ  of  debt^  it  (hall  be  granted.     2  £.  3.  62.  b.  adjudged.] 
Br.  Conn-         |^io.  After  battail  joined  in  a  fratichife  in  a  writ  of  right  upon  a 
*^*l*'c*'  g*^"^  of  conufance,  it  fliall  be  returned  in  Banco,  becaufe  the  iffoc 
u  s.  p.  1^    cannot  be  tried  there.    44  E.  3.  29.  b.] 

Kir  ton.  J.  « 

•  [  582-3  C'  '•  '^  ^^'^^  brings  detinue  and  counts  of  a  hailmefit  in  afranchife^ 
Fttsh.  Co-  and  another  brings  detinue Jor  the  fame  things  and  counts  if  a  htalmemt 
*^^*Tif6'  if^  onother  place  out  of  the  franchife^  ^nA  xh^  defendant  prays  that  thej 
to!*S.C.  '  fnay  interplead^  and  ^z  franchife  demands  conufance  *  oi  the  deti- 
— Br.Co-  nue,  who  counts  of  a  bailment  within  the  franchife,  yet  it  (ball 
*r^''  •  "^^  ^  granted,  becaufe  then  the  defendant  fliould  be  at  a  mif- 
S.*c.'ac.  chief,  for  it  oapnob  have  conufance  of  both,  and  fo  no  interplead* 
cordinglyj  cr  could  be  thdre,  and  therefore  if  it  Jhould  be  granted^  the  defend^ 
ofcci^u^'  ii«/>&»iA/  be  twice  charged.     8  H.  6.  31.  adjudged.] 

fance  Aoald  be  graotsd»  it  might  be,  that  the  one  fliould  recover  the  wridog  hese,^  and  the  other  &oaU 
ftcovcr  it  in  the  franchife,  which  has  no  authority  to  warn  the  party  out  of  their  jurifdidioa)  beiiJe&y 
a  recovery  of  the  writing  in  one  court,  it  no  plea  in  the  other  court. 

In  detinue  of  charters,  vhen  the  pUintitF  and  gamiibee  interplead,  and  the  one  counts  of  a  delivery 
In  a  franchi(e,  and  the  other  in  guiidaWe,  then  nriti  magh  digna  fliail  hare  the  plM  5  for  now  h  ti* 
hterphiiAer  it  it  ss  one  and  tbt  Jam  aSient   and  not  as  two  anions,  and  therefore  is  an  infire  ibirg, 

and  not  jeveratie.   *Br.  Conufance,  pi.  a8.  cites  8  H.  6.  30. Birr  where  a  man  brings  /Vrw«/.« 

pf  Imnd^  part  in  a  frtnchijty  and  part  in  gu'tfdalfie^  the  writ  ihall  abate;  for  he  may  have  one 
writ  ia  thcafxaachifcy  and  the  other  ia  Bank.  Ibid.  So  if  affife  k  bcooght,  Ac.     Br.  Cono«> 

larxCf 
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trnccy  pr.  15.  't'ltia  S  H.  4.  7.  per  Gafcoigrte  and  HoH.  -  Btit  where  it  It  brought  ut  foprat 
V^here  the  lord  of  the  franchife  has  only  refurnu  bre^fium^  the  \VTtC  ihull  not  abate }  for  the  fherifF  may 
Ibnre  the  writ  for  the  guildabie,  and  the  bailiff  of  the  franchife  far  the  land  in  franchife  3  and  fo  in  the 
MM  cafe  there  (haU  be  two  wriu,  and  in  the  other  but  one.     Ibid. 

[12.  If  a  plea  be  removed  out  of  a  franchife  hecaufe  of  a  foreign  •Br.Conu- 
voucher^  if  in  Banco  the  tenant  ivatves  the  voucher^  and  pleads  in  har^  s*°P^dtet' 
or  the  voucher  is  determined^  yet  the  franchife  fliall  not  have  conu-  1 1  H.4. 27. 
fance  of  this  again,  hecaufe  there  was  once  a  failure  of  right  thercy  t  B*"-  ^«- 
though  not  by  their  negltgetice.  ♦  1 1  H.  4.  28.  87.  b.  +  14  H.  4.  JriT^tcs 
25.  b.]  S.C. ' 

[13.  If  conufance  of  pleas  be  granted  to  a  franchife,  and  after 
an  qffife  is  there  brought  (admitting-  this  to  be  a  plea  within  their 
grant),  and  the  tenant  pleads^  that  by  this  grant  they  caff  not  hold  plea 
originally^  but  Jhall  have  conufance  out  of  other  courts^  which  plea 
they  there  over-rule^  and  award  the  afftfe^  by  which  the  diffeifin  is 
foundy  and  the  tenant  oufted  of  the  pofleinon,  if  the  tenant  that  is 
oujled  brings  an  qffife  after  upon  this  oufler^  the  franchife  ihall  not 
have  conufance,  hecaufe  they  have  once  failed  of  their  right. 
38  AiT.  25.  this  is  pleaded.] 

il4.  In  trefpafsy  if  the  aefendant  pleads  villeinage  in  the  plaintiff y  Fitih.  Co- 
after  conufance  is  demanded,  \\ Jhall  be  grantedy  though  the  vil-  ","^g°'»  . 
leinage  cannot  be  tried  in  the  franchife y  hecaufe  it  may  be  that  he  \\q  _'  " 
will  plead  another  pleay  and  not  this,  when  he  comes  there.     26  £.  3.  An  inferior 

7^.   b.l  court  muft, 
'  •^        -'  upon  co- 
nufance allowed,  proceed  upon  the  fame  plea  and  declaration.    Hardr.  508.  Arg.  cites  Co^Litt.  i82» 
and  4  Inft.  113.  and  that  they  cannot  compel  the  plaintiff  to  declare  anew*  But  I  do  not  obfervc  any 
fuch  point  in  the  places  cited. 

[15.  A  trefpafs  lies  not  in  a  franchife  f^  a  trefpafs  done  in  a  place 
9ut  of  the  franchife  y  hecaufe  they  cannot  try  it  there,  for  they  can- 
not compel  a  jury  to  come  from  the  place,  i  £•  3-  24*  ad- 
judged*] 

[16.  If  a  trefpafs  be  brought  of  a  trefpafs  within  afranchifcy  again/t  ^'^^-  ^»** 

a  foreigner  that   hath  nothing  within  the  franchife,  conufance  157/citeg 

(hall  not  be  granted,  hecaufe  they  cannot  do  right  to  the  party,  for  s.  c.—^ 

they  have  no  pow9r  to  amefne  a  flranger  who  hath  nothing  within  the  9!^^'  ^^ 

franchife  to  anfwerm     22  AiT.  83.]  citesS.  C« 

[17.  S^  it  is  of  an  a£lion  of  debt  brought  againjl  fuch  foreignery 
upon  a  contrast  within  a  franchife.     22  AiT.  83.  for  the  caufe  afore- 

faid.]  .     •  C  583  ] 

[18.  In  tf  confpiraey  againfi  two  y  for  a  confpiracy  wi(hin  a  franchife,  ^  ,^  _ 

of%uhich  one  is  a  foreignery  and  the  other  within  the  franchlfcy  conu-    Fol,  494. 

fance  •  fhall  not  be  granted,  becaufe  the  aSion  is  entirey  and  they  ^    -v-  -^ 

cannot  do  right  there  againft  the  foreigner.     22  Aff.  8.]  ^^7^ 

is  brought  againft  two,  whereof  the  one  of  them  is  of  the  Chancery,  the  aAion  cannot  be  ferctcd,  loi 
thocfoce  he  /hall  not  huivc  the  prifilege.    Br.  Privilege,  pi.  7.  cita  20  H.  6*  30* 

• 
[19.  But  if  a  trefpafs  be  brought  againfi  them  fir  a  trefpafs 
within  the  franchifcy  conufance  fhall  be  granted,  becaufe  he  might 
have  had  feveral  aBionSy  and  fo  his  joint  bringing  of  the  a£Uon 
ihall  not  take  away  the  conufance.     22  AIT.  83.]  .  « 

U  u  2  ao.  If 
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lo*.  If  it  appears  U  the  Court,  that  the  party  defendant  has  M« 
Hung  witbin  the  Jrandnfe^  nor  dwells  tbere^  fo  that  they  cannot 
bring  him  in  to  anfwer,  conufance  (hall  not  be  granted.  Br.  Conu* 
fance,  pi.  39.  cites  2a  AfT.  8i. 

21.  Where  pracipe  quxl  reddat  of  land  is  brought  in  Bank, 
miid  other  prxcipe  of  the  fame  land  in  a  francbife^  diere  ^tht  eru 
reofvers  and  enters^  the  writ  is  abated,  and  the  tenant  ihall  plead 
it.    Br.  Conufance^  pi.  28.  cites  8  H.  6.  30* 

22.  But  it  is  no  plea  in  detinue  of  writings  or  chattels;  for  tbis 
fhall  not  abate  the  writ  of  the  other,  unlefs  the  other  be  made 
priry  by  garnifliment,  which  the  franchife  canndt  do>  therefore 
ihall  not  have  conufance.    Ibid. 

23.  The  mayor  and  bailiffs  of  Coventry  had  conufance  in  a/ffe 
in  the  county  01  Warwick,  and  the  tenant  in  C^  pleaded  a  plea  wkici 
they  could  not  trj^  by  which  the  plea  and  aflife  were  remanded  to 
the  juilices  of  aflife  in  the  county  of  W.  and  there  the  parties 
appeared,  and  the  mayor  and  bailiffs  at  another  time  demanded 
conufance  again,  upon  which  they  were  adjourned  into  C.B. 
and  there  by  Newton,  Fulth.   and  Afcue,  where  the  Jrafichije 

fails  of  right  to  the  party,  or  if  the  franchife  cannot  do  right  ht- 
caufe  they  have  not  fo^ver,  there  the  franchife  (hall  lofe  the  conu- 
iance,  and  (hall  not  have  the  conufance  again.  Br.  Conulance, 
pi.  29.  cites  22  li.  6.  58,  59. 

24.  Debt  in  London,  the  defendant  pleaded  that  the  obligation  upon 
"^hich,  &c.  was  made  at  Norwich  by  durefs,  which  "wzsjiundfr 
the  defendant,  and  the  plaintiff'  brought  attaint,  and  tho(e  of  l^sr- 
wich  demanded  conufance  of  the  plea ;  and  by  Needham,  little* 
toti,  and  Jenney,  uiey  (hall  not  have  conufance ;  for  they  ce»^ 
noi  award  execution  in  London,  nor  aw:u:d  cape  or  exigent  to  denj 
the  deed,  and  alfo  they  have  not  the  record  in  N.  Br.  Conufance, 
pi.  53..  cites  8  £•  4.  6* 

25.  And  per  Danbv,  if  it  paffes  for  the  plaintiff  m  the  a£Kon, 
lie  (hall  have  but  his  forft  action ;  contra  per  Litdeton  and  Necd- 
Iiam;  for  he  fhall  recover  his  debt,  as  where  the  Sx{k  verdift  had 
pafled  for  him,  which  was  adjudged,  8  H.  4.  as  it  is  faid  there. 
Ibid. 

26.  Debi  upon  an  obligation  in  London,  the  defendant  f aid,  that  it 
tvas  made  by  durvfs  at  Tork,  upon  which  they  were  at  ipt^ 
thai  at  large  at  London,  and  the  record  was  removed  into  Bank 

.by  writ  of  Chancery,  and  the  plaintiff  prayed  venire  facias  upon 
the  ifliie  joined  in  London,  and  per  Tkim.  it  is  reafonable  that  it 
fiiould  be  tried  in  Bank,  and  remanded  into  London ;  but  Hi  1 
contra ;  for  by  the  foreign  plea  they  are  out  of  the  jurip£8ion,  arJ 
by  this  they  (hall  not  have  any  power  to  take  any  iffue  there- 
upon ;  for  it  is  in^vain  to  take  iffue  which  cannot  be  tried  17 
them,  and  fo  is  Hie  beft  opinion,  and  the  bw,  as-  it  feems; 
and  per  Hank,  in  fuch  cafe  of  foreigaplea  in  franchife,  it  was 
ttfual^  in  ancient  time,  to  condemn  the  defendant,  becaufe  be 
ufed  a  plea  which  could  not  be  tried  there,  but  the  ufe  is  coo* 
trary  now ;  but  where  a  man.  pleads  a  plea  in  Banir  tJtra  many 
ht  (ball  be  condemned  at  this  *  day>  becaufe  it  cannot  be  tried  m 

England 
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fingland,  as  it  was  faid  Mich.  36  H.  8.  And  per  tot  Cur.  in 
the  cafe  above,  where  JratiM/e  demands  amufance  out  cftbe  Bimi, 
and  the  defendant  pleads  foreign  releafe^  ^  the  plaintiff  fliaU  have  re* 
Jummons ;  for  this  is  a  failure  of  right,  and  there,  by  the  reporter, 
they  fliail  plead  all  de  novo,  and  ^ter  the  plea  difcontinued  ;  but 
it  feems  the  law  is  with  Hill.  Br.  Jurifdijiion,  pL  29.  cites 
t4  E.  4.  25. 

27*  In  ancient  demefne^  \i  ihej  put  ihem  in  grand  afffe  now  diQ 
plea  (hall  be  removed,. and  yet  the  tenements  Ihall  remain  ancient 
demefnc,  but  beca\ife  they  failed  of  juflice,  it  (hall  be  removed, 
per  Cateifby.  PerTownfend,  if  they  cannot  arraign  grand  affife, 
or  grand  inqueft,  according  to  the  cuftom  of  grand  affife,  then 
of  neceffity  it  ought  to  be  removed.  Br.  Caufe  a  Remover, 
pi.  51.  cites  I  H.  7.  29,  30. 

28.  Recordare  to  the  iheriff  to  remove  plaint  of  land  oat  of 
the  court  of  K,  which  is  he/d  before  tie  bailiffs  and  fiators  of  Km 
becaufe  tne  plaintiff  in  the  court  of  K.  tew/  one  rftbe  bmliffs  tbere^ 
and  a  good  catife  to  remove  the  plea,  and  diftrefs  awarded  to  fend 
the  record,  and  it  was  in  writ  of  right  in  court  baron  of  K.  as  it 
feems,  and  the  (heriff  returned  that  the  bailiils  and  the  fuitors 
would  not  fend  the  record,  and  therefore  diftrefs  iffued.  Br.  Caufe 
a  Remover,  pK  53*  cites,  i  H.  7.  29.  &  26  H.  8.  4. 

29.  Conufance  of  pleas  is  never  to  be  allowed  unUfs  the  inferior 
court  can  give  remedy :  per  Ld.  K.  Guildford,  a  Vent.  363. 
Hill.  35  &  36  Car.  2.   in  Cane* 


(L)     What  fhall  be  faid  an  Aaion  artftng  within  the 

Franchife. 

^j4nJ  where  the  Franchife  Jhall  not  have  Conufance 

in  rejpedt  of  Part  only  being  done  within  //.] 

Q,  "KIT' Here  an  aftion  is  brought  of  a  thing  done  partly  within  Br.CoAo* 

^^     a  franchife,  and  partly  out,  if  it  be  a  thing  that  cannot  f«««»pl.»8« 
he  fevered^  then  the  franchife  fliall  not  have  conufance.     8  H.  6.  !I^a*J^ 

31.    b.^  briogs  ac« 

[2.'  As  \n  trefpafs  for  a  battery  in  one  place^  and  continued  in  ^^^^^^ 
another  piace^  \i  one  of  the  places  be  loithin  a  franchife^  yet  conu-  ULlof  laa? 
fance  fhall   not  be  granted,    becaufe  it   is   an  entire   trefpafs.   gmUaUe, 
8H.  6.  31.  b.]  *l*:r^'.?^ 

^  •*  abate;  but 

where  the  action  it  intire,  as  in  cafe  where  a  man  arre(b  another  in  guildable,  and  impftfoat  him  la 
franchife,  action  will  lie  at  common  law ;  for  where  it  Is  intire,  there  ffuju!i  dignum  trabit  ad  ft 
minus  digiium ;  agreed.     Br.  Conufans,  pi.  14.   cites  46  £•  3.  8.  fitsh.  CMufaas,   pi.  34* 

cites  S.  C.  &  S*  P.  Kcordifigly. 

[3.  If  one  be  fummoned  againjl  a  prohibition  within  a  franchife,  Br.  Cqo«. 
to  appear  at  a  place  nvithin  the  franchife^  but  fentence  is  given  out  of  [^'  J*.' a* 

the  franchife^  if  an  attachment  upon  the  prohibition  is  brought,  Fi*lu 

conufance  ihall  not  be  granted,  for  the  principal  grievance  is  <^<»ufaos, 
where  the  fcntcncc  was.    46  Ed.  3.  8.  b.]  §•  g-  «« 
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Br.  Jurlf-         [4.  H  2^Uifi  be  made  in  MiddUfex  (flandr'm  "Durham^  lie 
4jaion»        QQ^  hx^t,  an  a£lion  of  debt  upon  this  in  Durham,     i  x  H.  4.  40.I 

S.C.  it  (hall  be  tried  in  the  county  palatine,  and  remanded  hither— —Br.  Trial,  pi.  sy.  cieca  S.C» 
Br  Cinque  Porta,  at  the  end  of  pi.  8.  citu  S.  C.  ■  Fitah.  Peht,  pi.  iia«  citea  S.C* 

Br.  Conu-  [j.  If  a  retainer  of  a  fenrani  htwt  if  afranchife^  and  the  ifc- 
dtei  s.c!'  P^^^^^  witbin  a  franchifc,  yet  the  adion  upon  the  ftatutc  of  la- 
for  now  the  bourers  lies  not  within  the  franchife.     1 1  H.  4.  44.3 

franchife 
cannot  do  right* 

But  where,  [(J,  If  an  account  he  brought  of  a  receipt  within  the  Jranchje^ 
!m  JtfiM"'*    conufance  (hall  be  granted  of  it.     29  Ed.  3,  35.  b.] 

mnd  rtcnver  In  A»  aimd  B»  the  biihop  of  £.  demanded  conufance  of  tht  plea,  becaufe  A.  it  within  the 
ifle  of  Ely,  and  becaufe  this  dSlion  may  heft^erej,  anAthe  king  have  conufance  in  B  and  the  bUbop 
conufance  in  A*  therefore  the  writ  was  aodted  by  award ;  for  it  it  no  reafon  that  by  an  ill  writ  n 
man  fliall  lofe  his  right*     Br.  Conufance,  pi.  30-  citca  24  £•  3.  62.  ■.  But  fee  ellevrhere,  that  of 

rent  granted  cut  efhmd  in  A*  and  B,  it  is  otberwife ;  f'or  it  is  intw-t^  and  cannot  be  fevered ;  note  a  di- 
irerfity.    Ibid. '  And  itil  faid,  that  in  fnec'ipe  yuod  reddat  of  tand  in  A*  and  B»  the  writ  ihall 

•bate  alfo;  for  this  may  be  fevered.    Ibid. 

ft  Roll.  [y.  ^n  heir  cannot  be  fucd  upon  the  obligation  of  his  ancefior 

BnmvM  ▼•  ^i^>*^  *  borough,  where  he  hath  not  ajfets  within  the  jurifdiSion 

Carrington,  of  the  Court,    but  without.      Mich.     16  Jac.    B.  R.  between 

s.  c.  re-  Bourn  and  Carrington,  adjudged  in  a  writ  of  error  where 

the  judg!*  ^'^^  ^^  judgment  was  revcrfcd,  becaufe  in  the  pleading  there 

mentwas  was  no  pUce  alleged   where  the  aflets  wcre^  which  might  be 

erroneous  \  ^^t  of  the  jurifdiaion  of  the  Coifirt.] 

but  Do-  •'  ■• 

deridge  J.  (aid,  that  fhongb  tbt  affiti  are  not  alleged  by  the  farty  to  he  v;''tbin  the  jurifdiBiom^  yet  if 

the  jury  find  them  to  he  within  the  jurifdiAion  it  isfuffcient, The  plainiiff  ought  to  allege  aSkxs  in 

fome  4eruin  place  i  whether  this  action  be  brought  in  a  town  corporate,  which  has  a  limited  jurif* 
didion,  or  at  Weftminfter,  the  jury  in  both  calies,  upon  this  ifTue,  msy  find  aiTcts  in  any  other  place. 

Adjudged  and  affirmed  in  error.    Jenk.  333.    pi.  69. Cro.  J.   soi*  pl«  13-  S.  C.  andjudg« 

ment  reverfcd  ;  but  fays,  that  in  the  fame  term  a  writ  of  error  was  brought  of  a  judgment  in  Litchfield* 
betwixt  Clxrk  and  Ba  ought  on,  where  in  debt  againft  the  heir,  upon  an  obligatian  of  his  father^ 
the  defendant  pleaded  riens  per  del'cent.  The  plaintiflT  rcpties,  that  he  had  afleo  by  defcent,  but 
they  did  not  find  any  place  where,  and  the  plaintiff  had  judgment,  and  this  judgnoent  was  affirmed, 
although  it  were  objedcd,  that  this  being  a  private  jurifdiaion,  they  had  no  authority  to  inquire 
If  any  thing  was  out  thereof;  and  that  this  difllers  from  tlie  cafe  of  anions  brought  in  the 
king^s  courts,  which  have  a  general  jurifdi^kion;  feJ  noa  allociitar ;  for  this  inquiry  is  good  enough  j 
as  an  -inquiry  may  be  of  nStU  m  Ireland}  wherefore  the  judgment  was  atfnaad.w  .  See  Tiu 
TiiaT  (M.  f). 

8.  ^jfff/e  was  brought  of  rent  referved  t^n  a  leafe  for  life  tf 
tandy  part  in  guildable  and  part  in  franchife  of  D*  and  the  bailiflF 
demanded  cohufance ;  per  Thorpe  he  fliall  have  conufance,  for 
the  rent  is  feverable,  and  therefore  the  plaintiff  (hall  be  put  to 
two  originals.  But  feveral  e  contra,  and  fo  is  the  law  as  it  feems  \ 
for  the  rent  is  one  and  the  fame  rent  ^  and  therefore  ^a//  not  have 
two  originals t  no  more  than  of  rent  ijfuing  out  oflaful  in  two  counties^ 
[in  which  cafe]  aiTife  does  not  He,  and  as  here  the  afiife  (hall  be 
at  common  law,  pro  toto ;  for  Curia  magis  dignay  &€•  Br.  Conu- 
iance,  ph  6o.  cites  22  AiT.  52. 

9*  Tre/pa/i  again/1  two^  and  the  one  has  nothing  within  the  fran^ 
thUiy  and  the  bailiffs  demanded  conufance  of  the  plea  againft  the 
other,  and  had  conufance  by  award,  though  they  could  not  do 
Tight  to  the  parties^  tor  they  cannot  bring  the  one  in  to  anfwer, 

becaufe 
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hetSLuk  he  does  not  come  thcre»  nor  has  he  land  nor  goods  theie 
to  be  diftrained  nor  attached}  the  reafon  was,  becaufe  the 
phintiff  might  fever  his  aSiion,  and  have  one  aflion  againft  tho 
one,  and  another  againft  the  other.  Br.  Conufancc^  pi.  39. 
cites  22  AfT.  81. 

lo.  But  if  it  was  in  cmfpiracj^  &c  where  the  adion  cannot 
be  fevered,  there  he  ihall  not  have  conufance.    Ibid. 

1 1  •  A  man  leafed  land  which  is  in  a  franchife  by  deed  indented  at 
another  place  out  of  the  franchife^  vnth  claufe  of  re^-entrj^  and  for 
the  rent  arrear  before  his  re-entry  he  brought  debt,  and  the  bailiflF  de- 
manded conufance,  becaufe  the  land  whereof,  &c.  is  in  the 
franchife^  &  non  allocatur,  becaufe  the  oBion  is  brought  out  of  the  C  5^^  3 
yranchife^  in  the  place  where,  the  deed  bore  date*  Br.  Conufance^ 
pi.  59.  cites  38  E.  3.  22. 

12.  If  a  man  brings  a^ion  of  land  in  a  franchife^  and  of  land 
guildabUy  the  writ  fhall  abate,  and  he  fhall  have  feveral  aBions. 
Br.  Conufance,  pi.  14.  cites  46  £•  3.  8. 

13.  J3ii/ where  the  a£bion  /s  intire^  as  in  cafe  where  a  man 
takes  another  in  guildable^  and  imprifons  him  in  franchife^  adtioir 
lies  at  the  common  law,  for  where  it  is  intire,  there  majus  £g* 
num  trahit  ad  fe  minus.     Ibid. 

14.  So  el  fe  where  of  recovery  of  land  guildable  and  land  In  zfiran^ 
ehife.    Ibid. 


(M)     At  what  Time  it  may  be  demanded^ 

[i.  /^Onufance  ought  to  be  demanded  thefirfl  day^  otherwife  it  Br.  Prirf- 
^  (hall  not  be  allowed,     ao  H.  6.  32.  b.]  ^*  {*•  7* 

^  ^  cicet  S.  C« 

*  S.  P.  by  YeifCrtoa* 

[2.  When  \!cit  place  appears  in  the  writ  where  the  aBion  arofcy  there  *  Br.  Coau« 
conufance  ought  to  be  demanded  the  firft  day,  becaufe  it  appears  ^Jm  s!'c.* 
whether  conufance  belongs  to  them,  but  otherwife  it  is  e  contra.  ...^Fittiu 

•  II  H.  4.  41.  b.  t  14  H.  4.  20.  b.  t  3  H.  6.  30.  b.     2  Ed.  3.  Con-^n^ 

62.  b.]  S.C. 

f  Br.  Conufans,  pi.  at.  cites  S.  C.-^— -Fitih.  Conufaot,  pi.  m.  cites  8.  C. 
}  Br.  Cgnufaos,  pi.  3.   cites  S.  C— ^Fitsh.  Conafans,  pi.  3.  cites  S.  C. 

[3.  As  in  trej^fsi  conufance  ought  to  be  demanded  the  firft  Stethtnotei 

day  before  the  count,  if  the  party  makes  default,  becaufe  the  J^  P^  *• 

place  of  the  trcfpafs  appears  in  the  writ.     1 1  H.  4.  41.  b,  2^3.  b.  ^^ 
14  H.  4.  20.  b.  3  H.  6.  30,  b.] 

[4.  But  otherwife  it  is  in  a  writ  oi  debt.    II  H.  4.  41.  b.  43.  b.  S«etliei«« 

Becaufe  the  place  of  contraft  docs  not  appear  in  the  writ.  14  H*  4.  ^^^^  •* 

20.  b.     3  H.  6.  30.  b.     2  E.  3.  62.  b.]  "I.   .^ 

[5.  The  fame  law  in  detinue.     3  H.  6.  30.  b.]  Fol.  405. 

See  the  icfotBcei  at  pL  a.  Aipra* 

•  \fi.  But  thefc  cafes  are  to  be  intended  when  the  writ  is  broudk  ^^^*  Co. 
in  0  county  within  which  the  franchife  is,  for  there  it  may  be,  dbac  5£^  C?* 

U  u  4  the  * 
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—Br.  Co-    the  coptraj^  was  within  the  franchife,  or  without  in  the  cdimty^ 
dto"s.  c?*  ^^^  ^^^*  ^*"***  indiflFcrently  by  the  fuppofal  of  the  writ,  and  fii 

the  truth  cannot  be  known  by  the  writ  before  the  count.     3  H.  6.  3 1 .3 
Br.  Conn-      .  [7*  But  if  all  the  t^wn  be  a  county  by  itfelf^  and  no  franchiiie 
fans,  pi.  3.    vnthin  It,  as  Bri(lol»  there,  becaufe  they  are  afcertained  by  the 
^^Fiteh.   ^"^>  ^^y  ought  to  demand  conufance  at  thefirfi  day.     3  H.  6. 3 1  ^ 
Conufansy     adjudged.] 

fl.  3.  cites 

S*  C— i-^S.  P.  Jenk.  34.  {J.  66. 

Fi^h.  Co-  [8.  In  a  writ,  if  conufance  be  not  demanded  at  the  return  of  the 

p!/ii!u  original  J  they  (hall  not  have  conufance  after  at  the  return  of  the 

^jtftt  s*  c.  capias ;  *  for  though  upon  tlic  return  of  the  original  the  defendant 

—Br.  Co.  made  default;  and  fo  the  conufance  cannot  then  be  granted,  yet 

pK  aj?  cites  ^^  demand  ought  to  be  at  the  frfl  day,  and  this  JbaU  be  entered^ 

S.  C.  he       14  H.  4.  20.   Curia.] 

ought  to 

chaUenge  it  it  the  dty  of  the  return  of  the  OKiglnil,  Tif .  the  firft  day,  and  erery  day  <ft(r»  and  Ut 

challcjige  ihail  be  esteied,  aad  yet  he  ihall  not  have  it  aliowed  tiU  the  plaintiff  and  defendant  are  i^ 

court;  per  Cur.  ^ 

!ts87] 

Br.  Conu-      •  ^p,  j^  ^n  qj^fe  againft  fwo,  if  the  affifc  be  awarded  agatnfl  on§ 

cifett3H'.6!  h  ^f^^^^U  if  conufance  be  after  demanded  for  the  other  that  ap- 

lo*  '  pears,  it  fhall  not  be  granted ;   for  the  Court  is  feifed  by  the  de- 

fault of  one,  and  the  original  is  intire.     3  H.  6.  10.  14.  b.] 
JJfiJecfland       [lo.  But  if  a  man  brings  yHvra/  affifesj  and  one  ir  awarded  by 

w  c.  the  dffault,  y^t  for  the  other  conufance  (hall  be  granted  upon  4cmand 

lewuMdc-  ^^  ^^^  fame  day,  for  he  hath  eleBion  to  have  conufance  of  any 

mmhnceof  which  he  pleafcs-     3  H.  6.  14.  b.]   ' 

the  plea,  and  * 

iStm  ploir.tif  Imdy  that  tbejamg  day  awotkfr  ajftfe  was  awarded  effenemmts  h  C,  and  th*y  did  ate  demamd 
tbe  conufancef  and  Jo  have  juneojtd^  fie'  and  yet  they  (hall  have  conulance,  for  they  may  demand  it  ii| 
qsc  adion,  and  Muit  it  in  another  action.     Br.  Conuf&nce,  pi.  x«  citta  3  H«  6.  14* 

S*P.  though  [11.  //I  an  fl^>  if  the  tenant  mates  default  by  which  the  affif<^ 
maided  mV  *^  ^^  ^^  awarded  by  default ;  if  conufance  is  demanded  before  the 
nuUnce /«ii</  offlfe  is  awarded^  yet  it  (hall  not  be  granted,     8  H,  6,  7.  b.    ad^ 

tkattbtsde-    judged.! 

fault  is  h       J       o        J 

coUufion  between  the  plaintiff  and  the  tenant  to  make  them  lofa  their  conofance,  and  prayed  that  it  may 

be  c^pcfid,  tc€»  and  notwilhilMDding  it  wa«  awaided  a  default,  and  none  appeared,  tbeo,  by  the  deiao^ 

the  Court  is  intttied  to  award  the  afiTiie  by  deUult.     Br.  Conufance,  pi.  96.  cttea  S.  C.    ■     Br.  Df* 

faulty  pi.  36.  ^itea  S»  C«~Fitab.  Conufans,  pi.  7*  cites  S.C« 

Fitah  Co-  [12.  In  trefpafs  againft  iwo^  if  one  males  default^  and  the  other 
"r^*"*  cites  ^^"^^s  ^^^  pleads  Jtot  guilty^  conufance  may  be  demanded  now 
S.'c.— —  though  it  (hall  not  be  granted  till  the  other  comeSf  yet  this  demand 
fir.  Conu-  (hall  be  entered^  and  he  (hall  have  it  when  Ac  other  appears, 
fens.  pi.  37.  22  AiT.  CO.] 

<^  Brooke  fays  it  feems  to  him,  that  be  ihall  have  conufance  ia  this  adion, 

[13.  In  trefpafs  againft  two,  if  conufance  be  not  demanded 
every  day  of  the  proccfs  continued,  it  (hall  not  be  granted,  for  it 
mdght  to  be  demanded  at  every  day  ^theprocefs  sontinued^     2%  Aff, 

14-  I^ 
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14.  f  n  prsecipe  quod  reddat,  J.  N.  demanded  conufancey  and  S'*  Ptnmp^ 
kad  it  q/itr  tie  tenant  had  made  attorney  in  Bank,  and  day  given  in  J^J^i'^ lE^i! 
the franchife^  and  at  the  day  the  tenant  cafi  effmn^  and  the  demandant  6i.  [S.c.j 
challenged  it,  becaufe  he  had  made  attorney  in  Bank,  who  is  not  5^**  c^oiga 
Temoved,  and  there  it  is  awarded  that  the  attorney  in  Bank  flialj  "d^hSc?* 
remain  in  the  franchife  till  he  be  removed ;    quod  nota ;  that  fore  they 
fhis  is  of  record   in  the  franchife,    and   yet  the  warrant  was  °"«jj  J*.- 
not  fent  to  the  franchife,  nor  was  it  comprifed  in  the  record  of  theiwd, 
which  was  fent  into  the  franchife  that  he  is  attorney  there,  and  or  petit  cap^ 
yet  judgment  ut  fupra.     Br.  Conufance,  pi.  2^5.  cites  zi  E.  3.  45.  ^  Setoni  j 

Aemt  to  be  there,  inafmuch  as  the  party  oaght  to  have  fucd  rerummoni  in  thi«  cafe;  qucre,  for  it  «19 
|iQt  adjodge4  in  that  point.    Br.  Perjemptoryy  pi.  51.  cites  21  £.  3.  6x* 

[588] 

15.  TJic  difference  with  refpeft  to  the  time  of  claiming  conu-  Fitah.Co- 
fance  is  laid  down  to  be,  that  nuhere  the  matter  is  local,  fo  that  it  "fj  ^^fj^tw 
appears   upon  the  face  of  the  record  that  there  is  ground  for  s.c.ftS.P« 
iuch  a  claim,  it  muft  be  made  primo  die,  viz.  when  the  writ  was  byThiminfc, 
returned ;  bat  where  the  matter  is  tranfttory,  it  mull  be  made 

upon  the  day  given  to  plead*  10  Mod.  127.  Arg.  cites  11  H.  4. 
41.  and  fays,  the  reafon  is,  that  otherwife  there  would  be  a  failure 
of  juftice,  unlcfs  fuch  claims  were  made  as  foon  as  poffible. 

1 6.  Conufance  may  be  demanded  as  well  upon  the  original  as 
ppon  the  refummons,  and  the  caufe  may  be  traverfed  as  well 
upon  the  one  as  upon  the  other,  Br.  Conufance,  pi.  ^.  cites 
34H.  6.  53. 

17.  Precipe  quod  reddat;  the  tenant  if  effoined,  and  no  chaltengi 
fntered  to  claim  any  conufance  of  plea,  there,  at  the  day  of  effoin,  if 
he  demands   conufance,  he  ihall  not  have  it;   for  the  court  is 

feifed  without  challenge  \  quod  nota.  fir.  Conufance,  pi.  6.  cites 
35  H.  6.  24. 

1 8.  Replegiare  was  renumed  out  of  the  county  into  B,  R.  and  de^ 
fendant  took  continuance  ;  and  at  the  day  the  fame  defendant  demanded 
conufance,  which  was  difallowed,  becaufe  demanded  after  the  con* 
tinuance,  and  not  the  fird  day  ^  befides,  himfelf  being  defendant^ 
knew  well  when  he  diftrained;  and  whether  it  was  within  his 

Jurifdinion  or  not,  and  alfo  his  charter,  by  which,  &c.  bore  date 
in  the  time  rflVilliam  the  Conqueror,  before  time  of  memory,  and 
allowed  in*  Bank,  but  not  in  eyre,  and  therefore  was  difallowed. 
3r/ Conufance,  pi.  51.  cites  9  U.  7,  lo. 

'  Ip,  ^nd  per  Cviriam,  conufance  may  be  demanded  by  attorney^ 
and  fp  fee  that  allowance  in  Banco  without  allowance  in  eyre  (hall 
not  ferycj  but  other  charters  and  records,  which  are  not  of  liberties^ 
may  be  allowed  though  they  are  before  time  of  memory,  and 
there  was  exception  taken  becaufe  the  charter  had  not  thefe 
words  licet  fuerit  pars.     Ibid. 

2o.  As  to  the  time,  it  muft  be  demanded  before  an  imparlance^ 
aqd  the  fame  tfrm  the  writ  is  returnable,  after  the  defendant  appears^ 
becaufe  till  he  appears  there  is  no  caufe  in  Court,  otherwife 
there  ii^ouldbc  a  delay  of  juftice ;  for  if  after  imparlance,  when 
the  defendant  has  a  day  already  allowed  him,  he  would  have 
|wp  days,  linfc  when  the  conufance  is  allowed^  the  franchife 

prefixes 
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prefixes  a  day  to  both  parties  to  appear  before  tbem,  md  h  it 
the  lord's  laches  if  be  does  not  come  foon  enough  not  to  delaj 
die  parties.     Gilb.  Hift.  of  C.  B.   158. 

21.  In  indeb.  ad.  the  iaU  was  put  in  in  Eajler  term.     The  %th 
day  in  Trinity  term  the  univerjtty  of  Cambridge  came  and  demanded 
emufanee  (in  a  proper  manner).     The  etitry  is  of  the  loft  term. 
It  being  objeAcd  that  this  was  irregular,  becaufe  the  defendant 
not  pleading  within  four  days  of  Trin.  term,  he  onght  to  have 
an  imparlance ;  to  which  it  was  anfwered,  that  the  demand  of 
conufance  tcMix  fo  late  becaufe  of  an  agreement  between  the  plaintiff 
and  defendants  attorney:  but  it  was  faid  per  Cur.  that  the  demand^ 
ing  of  conufance  is  a  tranfaSHon  between  the  two  courts^  and  it  iiu^ 
he  done  in  courts  and  not  between  the  attornies.      It  mu/l  be  demanded 
either  by  the  party  that  claims  it,  or  by  his  bailiff  or  attorney^  and  not 
by  the  defendant.     (N.  B.  The  record  here  was  entered  up  without 
an  imparlance,  but  it  was  now  prayed  to  be  done.)   This  cannot 
be  a  plea  of  Eaftcr  term,  becaufe  it  came  not  within  four  days. 
The  antient  pradiice  was,  to  make  all  pleading  at  the  bar,  but 
now  the  giving  the  pleadings  to  the  plaintiffs  attorney  in  writing 
is  inftead  thereof.     In  this  matter  the  former  method  is  to  be 
purfued,  becaufe  the  Court  may  fee  that  there  is  jnft  ground  of 
conufance.    The  party  may  reply,  that  tlie  caufe  does  not  come 
within  the  conufance  demanded,  but  ftill  the  Court  is  concerned ; 
for  a  day  muft  be  giyen  over  \   the  defendant's  attorney  cannot 
confefs  this,  but  the  party,  who  claims  it,  muft  come  into  court, 
C  5^9  1    ^^^  produce  his  letters  p^itents.    Here  the  plaintiff  might  rejed 
the  imparlance,  and  yet  upon  praying  that  imparlance  an  allow-* 
ance  of  conufance  is  demanded.   This  demand  by  the  attorney  is 
nothing.     It  is  a  queftion  of  jurifdiftion  between  the  two  Courts* 
If  the  Court  here  fees  that  there  is  fucb  a  jurifdi&ion,  they  are  to 
fend  a  tranfcript  of  the  record  to  the  court  below,  and  to  give  the  ' 
parties  a  day.     If  the  lord  will  not  proceed  at  the  day  given,  the 
Court  here  may  refummon  the  party,  &c.    Hereupon  a  rule  was 
tnade,  that  the  record  ihould  be  fet  right,  ai^d  an  imparlance 
entered,  and  then  it  will  be  the  fame  thing  as  if  the  lord  had  come 
into  court  the  5th  day.  Mich.  1 1  Ann.  B.  R.    Pern  v.  Manners, 
22.  And  in  Hill.'  term  the  charters  were  produced,  and  an  ex- 
emplification of  an  a£l  of  parliament  which  confirmed  them*. 
It  appeared  thai  this  was  an  excluftve  jurifdi&ion  granted,  &c.  viz* 
that  no  jufHces  or  judges  Jhould  intermeddle,  istc.  and  that  the  party 
JhouU  be  fued  before  the  Chancellor,    fsfc,   folummodo  (sT  non  aUbi. 
There  is  a  difference  between  a  conufance  generally,  and  an  eX' 
clufive  conufance;   for  the  latter  may  be  either  demanded  by  the 
lord,  or  pleaded  by  the  party :   the  lord  ought  to  come  the  day  he 
knows  that  his  franchife  is  invaded.  The  jurifdiAion  here  granted 
by  the  charter  being  fuch  as  was  inconfiftent  with  the  common 
law,  there  wanted  an  ad  of  parliament,  or  elfe  the  charter  could 
not  fubfift.    There  is  no  hardOiip  in  coming  in  the  firft  day,  viz. 
the  day  the  declaration  is  delivered,  which  day  is  enlarged,  and 
if  the  party  comes  within  four  days  of  the  fubfequcnt  term,  k  is 
as  if  he  came  in  of  the  former  term ;  if  the  party  lives  ^within*  the 
jurifdiftion,  it  muft  be  known  when  he  was  antfted  ;  if  he  did 

IQ  nor 
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not  live  there  no  juftice  can  be  <donc  by  them  i   the  cafe  of  an 
e£R)in  is  the  fame  with  the  cafe  here ;   for  that  is  an  excufe  to 
the  Court  to  let  them  know  he  cannot  come,  and  therefore  it 
would  be  odd  that  he  fhould  be  excluded  from  pleading  any  plea 
that  he  lawfullv  might ;  but  though  this  is  the  firft  day  to  thp 
party,  yet  it  is  tike  fecond  day  to  the  lord  i  fo  it  is  in  cafe  of  an 
imparlance,  for  that  is  the  fecond  day  to  the  lord,     jfs  to  the  tnan" 
ntr  and  tiwu  oj  dimanding  it,  the  charters  and  aB  are  Jilenty  but 
every  thing  ought  to  be  laid  before  the  Court,  togethtr  with  the 
condition  and  circumftances  of  the  party,  whether  he  be  a  mem- 
ber or  fervant  of  the  univerGty  \    this  is  a  bidt  triable  by  the 
Court  here  \   the  Icrd  need  not  come  at  the  return  of  the  nvrit^  for 
nothing  in  this  cafe  appears^  till  the  declaration y  how  the  debt  didanfe  i 
but  if  he  might  come  at  any  time,  the  plaintiff  would  be  at  a   • 
great  difadvantage.    The  authority  of  *  Hard.  505,  506.   as  to  *  Thecal 
what  Ld.  Ch.  B.  Hale  fays,  is  of  little  weight,  neither  is  there  jJ^jSiZ* 
any  thing  in  that  cafe  to  the  purpofe  here;  what  Hale  fays 
that   any   one  may  demand  conufance,    cannot  be  maintain- 
ed;   it  is  not  only  the  right  of  the  univerfity,  but  it  is  alfo 
of  the  party,  if  he  will  plead  it;  and  (hall  a  ftranger  come 
and   obtain  this?    The  proceedings   here^  in  cafe  of  an  excUtfive 
jurifdiBiony  are  not  merely  null  cund  voidy  though  the  charter  fays, 
that  all  writs  Jhall  be  null  f   it  is  but  a  franchife  which  doth  not 
take  away  the  jurifdi£lion  of  Weftminfter«Hall,    unlefs  it  be 
claimed;  a  conufance  generally  mufi  he  demandedy  but  an  exchfive 
one  may  be  either  pleaded  by  the  party y  or  demanded  by  the  lord.     If  it 
were  a  mere  nullity,  trcf4;afs  would  lie  againft  the  flieriff  or  offi- 
cer ;  but  it  is  a  franchife,  which  muft  be  claimed,  and  if  it  is  fo, 
ii  (hall  be  allowed,  but  it  doth  not  take  away  the  jurifdi&ion  of 
the  cQurts  here.     In  cafe  of  a  bare  conufance,  a  day  is  given  to 
the  parties  only,  and  a  tranfcript  is  fent  hence,  and  if  upon  this 
there  is  a  failure  of  juftice  below,  there  ihall  be  a  refummons, 
but  in  the  other  cafe  there  is  a  ftop,  for  there  is  no  day  given, 
as  where  the  party  pleads  it.    The  crown  could  not  grant  pleas, .   ' 
to  proceed  fecundum  leges  &  confuetudines  of  that  place,  but  it 
could  be  only  to  proceed  according  to  law,  and  therefore  the  a£l: 
was  of  ufe  to  enable  them  to  proceed  by  another  method  than    [  jpo  J 
the  law  did  allow  of,  whereupon  cofts  were  prayed,   fed  non 
allocatur.    Hill.    1 1  Ann.  B.  R.    Pern  v.  Manners,  alias  Cam- 
bridge (Univerfity's  cafe). 

23.  An  a£kion  of  trefpafs  was  brought  in  Trin.  term  12  &  13 
Geo.  a.  for  an  ajfault  and  battery y  and  falfe  imprijonment,  by  an 
attorney  of  this  court. 

Defendants  in  the  fame  term  plead  a  joint  plea,  viz.  as  to  the 
wounding,  and  part  of  the  imprifonment,  not  guilty,  and  as  to 
the  reft,  they  plead  fpecially  the  privileges  of  the  univerfity  of  Ox- 
ford, and  fat  forth  the  charter,  and  the  a£t  of  parliament  of  the 
1 3  Eliz.  by  which  the  charter  is  confirmed ;  thai  defendant  Tra- 
hem  is  proBor  of  the  univerfity,  andy  asfucby  has  power  to  appre^ 
bend  any  ptrf^  maiing  dsflurbance  within  the  univerfity  ;  thatfind* 
ifig  the  plaint^  making  an  affray  late  at  nighty  he  commanded  hint  to 
keep  fhe  peaccy  but  that  infiead  thereof  tbi  plaintiff  heat  the  defendant y 

whereupon 
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^enuport  defendant  laid  Us  bands  gently  upon  bim,  and  conumittt 
htm  to  gaol :  that  the  other  defendant,  Ettj,  is  gaoler  of  the  gaol, 
and  received  himi  being  fo  lawfully  conunitted,  and  traverfe 
their  being  guilty  of  any  other  trefpafs. 

Plaitttiff  imparles  till  MicL  term^  and  then  replies;  .and  admits 
the  privileges  of  the  univerfity,  &c.  but  denies  tbefa&s  for  which 
they  imprifoned  him,  and  fays  tbey  took  bim  of  tbeir  own  ^vrong 
nuithoutfucb  caufe^  and  tenders  an  ijise  upon  tbefaB  of  the  difturb* 
amce* 

After  tbis  the  univer/ity  of  Oxford,  (by  the  Chancellor,)  comes 
and  claims  conufancey  fetting  forth  the  privileges  of  the  univerfity, 
and  relying  pri'iv  Ipaliy  upon  a  charter  of  the  ift  of  April,  14  H.  8. 
by  which  tlic  king  grunts  to  the  univerfity  the  conufance  of  all 
caufes,  where  eitlier  plaintiff  or  defendant  is  a  member  tfaerecrf*, 
though  the  cauTe  of  adiion  arife  in  any  part  of  the  kingdom, 
widi  an  exclufive  claufe  that  no  juftice  (and  particularly  mendoos 
the  judges  of  this  court)  fliali  prefume  to  intermeddle  in  any 
cafe  arifing  within  the  jurifdicElion  of  the  univerfity.  They  then 
fet  forth  the  flat,  of  £liz.  which  confirms  all  their  priioleges, 
and  confequently  this  of  the  exclufive  Jurifdi£iion,  and  that 
this  conufance  was  allowed  to  them  in  Eafter  term,  9  Ann*  B.R. 
and  thereupon  claim  conufance  of  the  caufe. 

Upon  this  cafe  two  queftions  arife,  ift.  Whether  the  univerfity 
have  claimed  this  conufance  in  time  or  not  ?  adly,  If  they  have, 
whether  they  are  intitled  to  the  ccmufance  of  this  particular 
caufe  ? 

But  the  firft  only  has  been  fpolce  to,  becaufe  if  we  are  of 
opinion  againft  the  univerfity  upon  that,  it  will  be  unneceflary 
to  determine  the  fecond. 

And  upon  great  confideration  we  are  of  opinion,  that  tbe  oni^ 
verfity  have  not  claimed  in  time,  both  from  the  reafon  of  the 
thing,  and  from  feveral  authorities  in  which  this  has  been  deter- 
mined. 

The  time  required  for  the  univerfity  to  come  in  is  before  impar-^ 
lance^  whereas  in  this  cafe  they  have  not  come  till  after  plea  and 
replicationi, 

And  though  this  16  faid  to  be  hard  upon  the  univerfity,  becaufe 
they  may  not  know  any  cfaufe  was  depending,  and  therefore 
could  not  come  fo  <"ar!y,  yet  we  think  it  would  be  much  harder, 
on  the  other  fide,  if  it  was  other  v^ifc;  for  if  not  tiD  after  im- 
parlance, or  plea  pleaded,  when  are  they  to  come  ?  They  may 
as  well  come  at  any  time  before  judgment,  and  this  would  create 
great  delay  and  expence,  if  after  matters  are  brought  to  a  finele 
idue  to  be  tried,  the  univerfity  can  come  and  make  all  go  for 
nothing. 
Befides,  the  univerfity,  when  tHey  come  to  judge,  muft  jndge 
.  not  according  to  the  law  of  the  land,  but  the  civil  law,  and 
though  it  mull  be  that  the  party  be  tried  by  another  law  than 
that  of  the  land,  when  an  a£l  of  parliament  gives  fuch  a  jurifdic- 

f-^Cl  1  ^*^"'  *^"^  ^^  '^  "^^  '"  ^^  power  of  the  courts  at  Weftminftcr  to 
help  itj  yet  we  are  to  take  care  to  keep  it  in  its  due  booiHis» 

and 
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tticl  that  It  be  claimed  in  proper  time.    This  jiirifdiftiOn  is  t6 
contrary  to  the  laws  of  the  land,  that  it  could  not  be  granted 
even  by  the  king  himfelf,  unlefs  by  aft  of  parliament  j  for  it 
has  been  determined,  that  it  is  ftot  in  the  power  of  the  crown  to 
€reate  a  new  court  of  equity^  becaufe  fuch  a  court  does  not  pro- 
ceed according  to  the  rules  of  law.     And  the  fame  reafon  holds 
as  to  this  court  of  the  univcrfity,  which  determines  men's  pro*- 
perties  without  juries,  and  by  a  different  law ;   fo  that  without 
an  a£k  of  parliament  no  fuch  conufance  at  all  could  be  allowed  to 
the  univerfity ;   and  this  was  the  opinion  of  the  Court  in  the  cafe 
©f  ♦Bourne  v.  Manners,  Hill.  1 1  Ann.  B.  R.  where  the  univer-  •  aHm 
fity  came  five  days  after  imparlance,  and  the  Court  held  it  was  ^"'^  ^• 
too  late,  that  they  ought  to  have  come  the  firft  day,  to  prevent  s«^»*t» 
a  delay  of  juftice,  and  becaufe  it  took  away  the  law  of  the  n.  fupra, 
kind;  and  accordingly  the  claim  was  difallowcd.     Indeed,  it  was  *"^^^"'^|* 
not  the  cafe  of  this  univerfity,    but  of  Cambridge;    but  upon  IfJii. 
comparing  the  two  charters,  that  of  Cambridge  has  rather,  if  pof- 
fible,  a  larger  exclufive  jurifdiftion,  fo  that  it  is  a  cafe  in  point. 

In  that  cafe  were  cited  two  cafes  in  the  Year-books,  one  in 
6  H.  7,  9.  b*  the  other  in  i6  H.  7.  16.  a.  where  it  was  ex- 
prefsly  adjudged,  that  to  claim  conufance  the  party  muft  come 
before  imparlance. 

This  cafe  was  cited  and  allowed,  and  the  Court  were  of  the 

fame  opinion  in  the  cafe  of v.  Warren,  12  Geo.  im 

B.R. 

The  fame  point  was  determined  in  the  cafe  of  this  very  uni- 
iFcrfity,  Trin.  i  Geo.  2.  Wood  v.  Graham,  according  to  a  note 
I  have  had  of  it  from  a  gentleman  at  the  bar. 

As  to  the  cafes  cited,  that  in  Latch.  83,  84.  where  it  is  faid, 
that  an  ancient  demefne  may  be  pleaded  after  imparlance,  was 
cited  as  a  parallel  cafe.  But  it  is  remarkable,  that  the  Court  in 
allowing  it,  admitted  it  to  be  a  fingle  cafe,  and  faid  it  was  other- 
wife  in  all  other  cafes  except  that ;  and  when  one  confiders  the 
particular  cafe  of  ancient  demefne^  it  Jlands  upon  a  quite  different 
reafon^  infomuch  that  a  man  may  come  after  judgment ;  for 
though  a  fine  be  perfected,  or  a  judgment  in  a  real  action  given, 
yet  the  tenant  may  come  and  reverfe  the  fine  or  judgment  by 
writ  of  deceit ;  and  the  reafon  is,  becaufe  if  he  was  not  allowed 
to  do  it,  he  would  lofe  the  privilege  of  ancient  demefne  for 
ever ;  for  fo  long  as  fuch  fine  or  judgment  ftands  in  force,  it 
appears  to  be  land  pleadable  at  common  law.  But  the  prefent 
cafe  is  very  difl«rent,  for  though  we  fhbuld  difallow  this  claim  of 
conufance,  the  univerfity  will  only  lofe  it  as  to  this  particular 
caufe ;  but  their  jurifdi£lion  remains  the  fame  in  any  other  caufe, 
provided  they  come  in  time. 

Another  cafe  was  laid  before  me,  determined  fo  long  ago  at 
Hill.  12  E.  3*  in  the  court  of  Exchequer,  where,  in  an  a6licm 
of  trefpafs,  the  Court  granted  a  writ,  directed  to  the  univerfity 
of  Oxford,  to  have  the  conufance  of  the  caufe,  non  obftante  that 
they  did  not  claim  it  at  the  return  of  the  Mrrit,  but  (laid  till  the' 
parties  had  pleaded;  but  this  dcterminatbn  is  exprefsly  contrary 

to 
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to  the  opinion  we  are  of,  and  efpecialhr  as  it  is  not  onl  j  befere 
the  ftat  of  Q^Eliz.  but  even  before  tne  charter  of  H.  8.  upon 
which  the  univerfity  put  their  cafe,  fo  that  I  can  pay  no  regard 
to  the  authority  of  it,  but  muil  confider  it  as  the  eSc&  of  powerj 
and  not  of  judgment. 
ScetsuUai.      One  more  was  mentioned,  and  that  was  the  cafe  of  Aldridcb 
wfi^  V^)  V.  Dr.  Stratford  in  Cane.  Trin.  i  a  Ann.  where  Lord  Har- 
^  ^**         court  determined  contrary  to  our  .opinion,  but  as  it  was  a  judg- 
ment given  without  one  (ingle  reafon,  and  contrary  to  ftrong  and 
unanfwerable  reafons  given  by  himfelf  a  little  before  in  the  fame 
caufe,  I  have  no  regard  to  it.    I  fhall  never  pay  any  regard  to  a 
judgment  founded  either  on  fear  or  favour. 
C  592  2        ^^  ^^  ^^  fecond  queftion,  whether  the  univerfity's  privilege 
will  hold  in  the  cafe  of  an  attorney,  as  we  have  reje£ted  tne 
cbim  of  conufance,  being  made  too  late,  it  is  not  neceflary  to 
fay  any  thing  upon  it,  but  as  it  may  hereafter  come  in  queftion^ 
I  would  mention  fome  cafes  which  may  be  proper  to  be  confider- 
ed,  viz.    in  Litt.  R.  304.  i  Roll.  489.    3  Leon.  149.  the  privi- 
kge  of  an  attorney's  fuing  in  his  proper  court  will  be  preferred ; 
for  it  is  a  privilege  time  out  of  mind,  and  is  for  the  fake  of 
juftice,  and  all  the  people  of  England,  and  that  therefore  a  king's 
charter  will  not  deprive  him  of  it,  nor  even  an  z£k  of  parlia- 
ment, without  exprefs  words. 

I  fliall  be  as  tender  of  the  privileges  of  the  univerfity  as  any 
man  living,  and  have  a  great  veneration  for  that  body,  yet  I 
fliall  alwavs  endeavour  to  (upport  trials  by  juries,  upon  which  all 
that  we  nave,  our  liberties  and  properties,  and  lives  depend, 
and  prevent  the  incroachment  of  any  jurifdi^ion  whatever. 
The  conufance  was  difallowed.  .Per  Willes  Ch.  J.  Mich. 
14  Geo.  2.  C.  B.  Wells  v.  Trahem  and  Etty. 


(M.  2)    Conufance ;   how  to  be  demanded  and  en- 
tered.    Proceedings  and  Pleadings. 

X.  A  Ccount ;  conufance  was  demanded  by  the  mayor  and  heaTtffs 
*^  of  Coventry,  and  they^^w  a  charter  to  this  purpofe ;  tie 
demandant  does  not  counterplead  tie  francbife,  but  a  granger  to  tie 
flea  qffigns  reafons  to  tie  Court,  tiat  tiif  JrancU/e  ought  mi  to  be 
allowed  i  &  non  allocatur.  If  the  demandant  in  a  plea  of  land  coun^ 
terpleads  tie  franehife,  and  the  tenant  joins  with  the  claim  of  the 
fnuichife,  and  it  is  found  againft  the  franchife,  the  demandant 
ffyiU  recover  the  land  \  hut  j^  it  be  found  agmnfl  tie  demandant,  the 
Hvritjball  abate*  Jenk.  18.  pL  ^2.  cites  20  £•  3.  Fitzh.  Conu- 
£uice,  46. 

2*  The  king  grants  conufance  to  A.  of  pleas  orifing  wthin  cer^ 
Unn  bounds «-  dlie  king  grants  to  B»  the  like  com^ance  within  the  fame 
hounds  s  C.  brings  a  precipe  quod  reddat  againft  D.  for  land 
within  thofe  bounds;  both  A*  and  B*  claim  conufance;  the  i^« 
mandant  and  tenant  agrees  to  the  conufance,  but  the  tenant  did  net  Join 

wiih 
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tvttb  either  9f  the  patentees.  This  controvcrfy  between  the  paten- 
tees fliall  not  be  tried  in  this  cafe,  becaufe  of  the  delay  of  the 
demandant^  which  fuch  trial  wpuld  occafion ;  but  by  all  the 
counfel  the  conufance  in  this  cafejhall  not  he  granted  to  him  ^hofirft 
ditnanded  it ,-  and  the  right  of  the  faid  patentees  Jball  be  tried 
in  another  a3ion  betnoeen  t^m.  JenL  19.  pi.  36*  cites  20  £•  3« 
Fitzh.  Conufance,  46* 

3.  In  aflife,  a  man  may  challenge  a  franchife  bj  attorney ,  if  he  Conoftncc 
has  warrant  to  challenge  the  liberty ;  quod  nota }  per  BerfF.  and  ^^J^^ 
fo  it  is  ufually  done  for  the  city  of  London  in  the  Exchequer^  manded  by 
B.  R.  and  C.  B.    Br.  Conufance,  pL  36.  cites  22  AS.  14.  anorney, 

•  A      ^  ^  ^  *inlcfsbeh«i 

a  warrant  of  attorney  in  Latin,  and  he  muft  have  it  prclent  in  conrt,  and  faying  diit  it  ii  in  his  cham* 
bcr,  ii  not  fafficient;  per  Cur.  Sid.  103.  pi.  9.  Hill*  14  Sc  15  Car*  a«  B.  iU  The  Biihop  of  £ly*t 
cUe. 

4.  Tre/pa/s  againfi  two  in  the  city  of  York ;  the  one  came,  ani 
the  other  made  default,  and  he  who  appeared  pleaded  not  guilty,  and 
the  bailiffs  of  Tori  prayed  conufance  of  the  plea,  and  Thorp  made 
them  enter  the  claim,  and  give  idem  dies  to  the  other,  for  the  mifchief 
of  the  franchife ;  quaere,  if  by  this  he  (half  have  conufance  in 
this  cafe  ?  or  if  he  (hall  fave  it  hereafter  ?    Brooke  fays,  it  feems 

to  him,  that  they  (hall  have  conufance  in  this  aflion,  for  in    [  593  ]) 
other  adUons  he  fhall  have  conufance,  though  he  did  not  demand 
it  now.    Bt.  Conufance,  pi.  37.  cites  22  AiT,  50. 

5.  Note,  that  by  conufance  of  pleas  granted  by  the  king,  the 
franchife  Jhall  make  fuch  ufual  procefs  atid  execution  as  is  at  cotnmon 
iawy  for  all  this  appertains  to  the  conufance  of  pleas*  Br.  Grants^ 
pL  171.  cites  22  Ain  61. 

6.  In  account  conufance  of  plea  fhall  not  be  alleged  bx  the  de^  J'*^"?^ 
fendant,  but  (hall  be  demanded  by  the  bailiff  of  the  franchife ;    per  tweaiZ 

Thorp  J.  and  per  omnes,  and  otherwifc  it  (hall  not  be  granted  j  franchife  t9 
quod  nota.     Br.  Conufance,  pi.  3  c.  cites  39  E.  3.  17.  t^mct^Md 

a/ranchifcA^i  hnve  demini  regis  nw  eurrit ;  for  in  tbejirft  cafe  the  tenant  or  defendant  ikall  not  plead  it^ 
but  the  lord  9/  the  frsnchije  mtfl  dtmand  conufance,  but  in  the  ether  cafe  the  dtftndanl  may  pUad  it  f 
$ha  writ,     2  Inft.  224.  cap.  ^.  cites  in  Marg.  39  £•  }•  xy.  30  Afl*.  I.  S  £•  3.  la. 

7.  Refummons  is  fued  out  of  a  franchife  for  failure  of  right 
for  conufance  of  the  plea  granted,  and  the  bailiff  came  and  tra-^ 
verfed  the  catfe,  and  his  challenge  was  not  entered  upon  the  effoin, 
which  was  cafl  by  the  tenant  upon  the  refummons.  Br.  Conufance, 
pi.  66.  cites  39  £•  3.  17. 

8.  Note,  that  the  defendant  cannot  challenge  the  franchife,  inaf- 
much  as  conufance  of  plea  is  granted  there,  but  the  bailiffs  of  the 
franchife  (hall  demand  it.  Br.  Conufance,  pi.  67.  cites  39  £•  3.  17. 

9.  Contra  it  feems  where  it  is  granted  that  none  of  the  vill  fhall 
be  impleaded  but  in  the  vill  before  the  feward,  &c.  For  in  thi» 
every  inhabitant  has  intereft.  Contra  of  conufance  of  pleas 
granted ;  note  a  diverGty.     Ibid. 

10.  Where  conufance  (hall  be  granted  nothing  fhall  be  fent  into 
the  franchife  but  the  f*riginal^  and  this  at  fuch  time  as  the  franchife 
may  do  right  to  the  parties,  as  the  court  of  the  king  may; 
quod  nota.     Br.  Conuf/ince,  pi.  8«  citea  40  £•  3.  2. 

II.  Record 
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11.  ftecotd  which  is  removed  out  of  a  franchife  iy  erhr  fiiau 
hejent  into  Chancery,  and  thence  into  B.  R.  by  mittimus.  Br.  Canfe 
a  Kemover^  pi.  46.  dtes  44  £.  3.  37.    48  E.  3.  20.  and  49  £.  3. 

21. 

12.  Where  record  is  removed  by  foreign  plea^  it  Jhall  he  at  ijfui 
kefore  the  removement^  and  when  it  is  removed,  the  Bank  can  JS» 
nothing  hut  try  this  ijfuiy  and  can  not  take  plea  to  the  writ  after  the 
Iq/f  continuance*     Ibid. 

13.  jijji/e  in  com.  Warwick,  The  conufance  was  demanded 
by  die  mayor,  &c.  and  in  Coventry  the  tenant  pleaded  foreign 
plea,  by  which  the  parol  was  demanded  before  the  jiiftices  o£ 
affife,  but  non  patet  how.  It  feems  that  this  ought  to  be  by  re* 
attachment  clearly  to  give  the  parties  day  in  court j  and  this  was 
the  praAice  in  the  court  of  the  bifliop  of  Ely,  who  had  conufance 
extra  comitatum  of  Canterbury ;  the  tenant  in  Ely  pleaded  haftardy 
in  the  plaintiff  in  affife^  and  the  plaintifF  faid  that  lie  wasmulieTf 
and  not  baftard,  and  hecaufe  the  jujiices  of  the  bp.  did  not  write  to 
the  bp.  the  plia  was  remanded  before  the  juftices  of  ajftfe,  ^nd  the  bp« 
demanded  conufance  again,  but  could  .not  have  it,  quod  nota, 
Br.  Parol,  or  Plea  remanded,  pi.  3.  cites  22  H.  6.  58. 

14*  The  caufe  is  traverjable  always  where  the  nature  of  the  land 
fhall  be  changed,  and  vrhetc  a  third  perfon  is  to  be  prejudicedy  and 
not  where  it  is  removed  out  of  one  court  of  the  king  into  another^ 
Br.  Caufe  a  Remover,  pi.  8.  cites  34  H.  6.  48. 

15.  To  the  demand  of  conufance  upon  the  original  the  demand- 
ant mviy  fay  that   the  land  is  out  of  the  franchife,  and  Join  ijfue^ 
quod  nota.     Br.  Conufance,  pi.  5.  cites  34  H.  6.  53. 
C  594  1         1 6.  In  praecipe  quod  reddat  the  tenant  is  effoined^  and  no  chal* 
lenge  entered  to  claim  any  conufance  of  plea  there,  at  the  dcy  <f  effnn^ 
if  he  demands  conufance  he  fhall  not  have  it  \    for  the  cwrt  is 
feifed  without  challenge ;  quod  nota.     Br.  Conufance,  pL  6.  cites 
35  H.  6.  24. 
•  S.  p.  pr.        1 7*  -^nd  after  *  iffrte  was  taken  that  the  land  is  out  ofthefranchije, 
Caofe  a  Re-  {jy  reafon  that  a  challenge  of  the  franchife  at  the  day  of  efibin 
cittTt  cH.*!]  ^^^  found  upon  the  remembrance  of  the  clerk  of  efToins,  and 
•4.  and  54t  the  tenant  demanded  the  view,  and  could  not  have  it,  becaufe  ilus 
iffue  fhall  be  firfl .  tried,  by  which  the  tenant  was  compelled  to 
join  to  the  one  or  the  other,  and  fo  he  did  to  the  demandant. 
Ibid. 

1 8.  Trefpafs  againft  the  abbot  of  B.  who  who  appeared  by  one 
ntforney  as  party,  and  appeared  by  another  attorney,  and  faid,  that  the 
place  where,  &c.  was  within  his  liberty,  &c.  and  demanded  anm^ 
fance  of  the  plea  before  his  bailiff,  by  which  day  was  given  to  he  ad" 
vifed,  and  at  the  day  he  demanded  conufance  to  be  allowed ;  and 
per  Moyle,  he  ought  to  {hew  caufe,  and.  alfo  he  has  loft  it  by 
reafon  of  the  day  whicl^was  given  over ;  but  per  Prifot,  Afliton, 
Danby,  Davers,  and  Needham,  conufance  fhall  be  granted} 
for  the  day  given  [does  not]  ouft  the  matter,  becaufe  he  challenged 
it  before,  and  alfo  it  is  of  record  here,  that  the  liberty  has  been 
at  another  time  allowed  \  for  to  the  iirft  demand  of  the  conu- 
fance he  ihaU  fbew  caufe,  as  letters  patents  of  the  kiflg»  &c. 

.    and 
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tltt3  'turh  ofallowancff  "which  JhaU  be  entered  of  record^  and  thcil 
this  fuffices  after^  upon  which,  by  Prifot,  he  (hall  have  conufance^ 
^uod  Curia  conceffit,  though  he  was  party^  for  his  baili£F  or 
Jleward  before  *whom^  &c.  may  be  indifferent ^  as  the  iuftice^  arc 
between  the  king  and  party,  and  if  not  ^  it  is  a  failure  of  rights  and 
the  party  may  have  refummons,  by  which,  the  defendant  trai» 
verfedsthe  caufe,  and  faid,  that  the  place  is  out  of  the  liberty,  ^c. 
and  held  there  that  the  defendant  {hall  join  to  the  one  oj  to  the 
other.     Br.  Conurance,  pi.  7.  cites  35  H.  6.  54. 

I  p.  H^  who 'has  conufance  of  pleas  may  demand  Hit  conufancc 
in  perfon^  or  by  bailiffs  or  by  attorney  ^  but  the  bailiff  cannot  make  attor* 
ney  to  demand  conufance /ir  bi^  majier  /  contra  of  the  immediate  attor^ 
ney  of  the  mailer,     Br.  Conufance,  pi.  50.  cites  6  H.  7.  9. 

7P-  The  king  granted  to  the  burgefles  of  Pomfret,  that  they 
Jhdtl  implead  before  themf elves y  and  that  no  burgefsfhall  implead  avo^ 
ihtr  of  any  thing  done  in  P.  but  in  the  fame  villf  and  that  theyfball 
not  be  impleaded  in  another  place y  but  there  of  any  thing  done  there^ 
and  in  trefpafs  againft  A.  D.  he  faid,  that  he  was  burgefs  of  P« 
and  that  it  appeared  that  the  trefpafs  was  done  in  P.  as  appears  ip 
the  declaration,  judgment  of  the  writ  j  and  by  judgment  the  writ 
was  abated ;  quod  nota  \  and  it  was  not  by  demand  of  conufance^ 
but  by  plea  of  the  burgefles,  and  per  Kebie,  this  judgment  ihal| 
ferve  all  other  burgefles  hereafter  without  (hewing  their  charter 
again.     Br.  Conufance,  pi.  5  a.  cites  9  H.  7.  12. 

21.  When  a  lord  demands  conufance  of  pleas,  day  ouzht  to  be  Um,  Sf. 
gtven  to  the  franchifcy  otherwife  it  is  a  difcontinuance  ot  the  nifi   ^'8«  f*y«» 
prius ;  for  Qiere  ought  to  be  a  fpeclal  day  fo.*  the  parties  herp  to  ^^^/^  JJJ* 
hear  judgment  in   this.    Lane,  8i.    Arg.   cites   10  H.  7.  26.  fhaht^be 
rbut  it  feems  that  the  book  is  mifcited.]  /m  into  an. 

other  cturtf 
0%  Durham f  Sec.  where  the  partiei  h^  no  day  beforei  «od  th«t  there  a  4aj  ought  to  be  rr'n,  , 
4Ste  Fitsfa.  Jour,  pi.  17.  Mich.  14  E.  3. 

7,1  •  in  an  affion  brought  again/fan  attorney  ff  C  B.fir  affaulting 
the  plaintiff  in  the  city  of  Wells y  the  bifhop  of  Bath  and  Wei  Is  ^  by' 
his  attorney  demanded  conufance  of  all  pleas  of  land,  .&c.  within 
the  faid  city  and  liberty  of  WelFs,  and  of  all perfonal pleas  cfdcbt 
and  trefpafsy  bfc.  granted  by  King  E.  4.  to  the  then  biftiop  of 
Bath  and  Wells,  and  his  fucceflbrs,  and  al(p  (hewed  letters  pa- 
tents of  Q^EIiz.  in  confirmation  of  the  faid  grant  of  E.  4.  and  f  r»f  1 
alfo  her  clofe  writ  direfled  to  the  juftices  to  permit  him  to  enjoy 
his  liberties)  and  thereupon  the  conufance  was  allowed.  Bendl. 
^33,  234.  pi.  262*.  Mich.  16  Eliz.     Whoper  v.  Harcwood. 

23.  On  a  plaint  levied  in  Yarmouth  again  11  T.  S.  he  was  com- 
mitted, and  being  removed  into  B.  R.  by  habeas  corpus  cum  caufa, 
the  plaintiff fhtwed  a  charter  granted  to  the  bailiffs  of  Y.  that  every 
fnfon  of  that  place  fbould  be  impleaded  there y  and  not  elfewhe%'ey  and 
prayed  a  procetfendo,  but  it  was  denied,  becaufe  B.  K.  cannot  be 
oufted  of  their  jurifdiAion  without  fome  matter  of  difcharge 
pleaded  and  recorded,  and  this  habeas  corpus  being  dire^ed  to 
the  bailiffsy  &c.  they  might  as  well  have  returned  this  charter  as  the 
^aufe,  and  then  the  procedeado  fliouUi  be  granted  i  )M)t  by  their 
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not  Joang  fo^  they  have  loft  that  advantage.    RoU-Hqp^  131% 

pK  I.  Mich.   13  Jac.  B.  R.    Sterling's  cafe. 

24.  It  feemsy  that  the  conufance  is  demandabk  by  t))e  lord  of 

the  franchife,  and  mt  pleadable  to  the  jurifdiftion  by  the  party* 

Lev.  89.  Hill.  14  &  15  Car.  2.  B.  R.  obiter. 

15.  The  warrant  of  attorney  to  demand  conufance  ought  to  U 

filed  in  court.     Lev.  89.  cites  Pafch,  18  Car.  2.  B.  R.  per  Cur. 
ft  Keb.  »6.        26.  In  cafe  of  conufance  ^here  the  lotd  is  party^  entriet  Jhali  U 
LcoH'mEty*   ^^^  ^^  '^'  ^^^  of  the  day  and  place  when  he  will  try  the  caufe  before 
and  if  be  do  hisjleward;  per  Cut.  agreed.  Sid.  283*  pi.  16.  FiUch.  18.  Car>  2. 
not  keep  hit  g.  R^     Grange  v.  Simpfon. 

day  the  party  **  * 

nay  return. 

I  Salk.  183.     ^  27.  In  ejeBment for  lands  in  the  ifle  of  Ely^  after  riot  guilty  plead* 
ZlllcJc^l  ed  it  was  fuggcfted  on  the  roll,  the  privilege  of  the  county  pala-. 
109.  s.c.    tine,  that  no  jury  ihould  be  returned  out  of  the  ifle,  and  fo  a 
venire  facias  was  prayed  to  R.  the  next  vill  in  the  county  of  Cambridge^ 
ft  quia  videtur  jufticiari'u  hie  rationi  confonans  ei  conceditur  s  it  was 
ohje^ed^  thai  the  defendants  confejfton  Jbould  have  been  entered  like" 
wife  on  the  roll^  (viz.)  et  quia  defendens  hoc  non  dedicit  ideo  ei  concedi" 
tur,  but  adjudged,  though  fome  precedents  are  fo,  yet  either  way 
is  well  enough;  for  if  uie  fa£l  is  otherwife,  he  may  bring,  2  writ 
of  error,  and  affign  it  for  error.     3  Salk.  1 10.  pi.  i.  HilL  2  W  3* 
B.  R.    Cotton  V.  Johnfon. 
Cirtb.  109.       28.  Then  it  was  objected,  that  the  entry  ought  to  have  been 
plaintiff  had  V^'^  Hbcri  tencntcs  nee  refidentes  in  eadem  infula  non  aggredi 
judgment,     debent  ad  aliquam  juratam  extra  lib^rtatem  illam  faciend';  for 
otherwife  it  doth  not  appear  to  be  a  privilege  annexed  to  the  in- 
habitants, but  a  mere  cognizance  in  the  bifliop ;  however,  the 
trial  being  in  the  county  of  Cambridge ^  of  which  this  is  parcel^  the  court 
held  it  to  be  aided  by  thejlatute  16  C5"  17  Caf-  2-  cap.^  8.  3  Sall^  no. 
pL  I.   Hill.  2  W.  3.  B.  R.     Cotton  v.  johnfon. 

.  29.  EjeElment  in  court  of  Ely  remomed  by  certiorari^  Seij^uit 
Wright  demands  conufance  for  the  bifhop  of  Ely,  being  a  royal 
franchife,  and  Stone  had  a  warrant  of  attorney  for  that  purpofe  ; 
Holt  faid,  there  tnufi  be  a  new  declaration  in  this  courts  and  then  efhr 
the  defendants  appearance^  the  conufance  if  to  be  demanded^  for  the  de- 
fendant may  counterplead  the  conufancci  but  if  he  will  not  ap-. 
pear  you  may  have  a  procedendo  ^  we  mufl:  have  a  roll  made  of 
it,  that  the  Court  may  be  poflcfled,  then  we  appoint  a  day  upon 
the  roll,  and  if  you.  do  not  hold  your  next  affife^you  lofe  your  contt^ 
Jance,  it  is  a  continuance  [difcontinuance]  of  yoifr  plea.  Day  was 
given  to  ihew  caufe  why  there  (hould  not  be  a  procedendo. 
Comb.  319.   Hill.  6W.3.  B.R,    Wild  v.  VUlers. 

30.  One  ni2Y  prefcribf  to  hold  pleas,  but  not  to  have  conufanqs 

of  pleas  i  for  that  excludes  other  jurifdiflions ;  per.  Holt  Ch*  J« 

Cumb.  282.  Trin.   6  Wi  &  M.  in  B.  R.  in  cafe  of  Millard  v. 

Cole.  ,  ^ 

[  596  ]        31-  In  tref^fs  quare  claufiim  fregit  removed  by  certiorari  iMo 

Ld.  Ra}in.    B,  R,  and  bail  put  in,  conMance  was  demanded  for  the  biOiop  of 

TrSl.^^^'     ^^y»  ^^  ^^^a  ^^  warrant  ofaUorney  under  the  bUhop^syJa/.  vfos 

II  reid 
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read  in  Latin,  and  then  tie  record  as  it  was,  viz.  trefpafs,   &c.  and  1 1 W.  3- 
then  the  record  proceeded];  ei  modo  ad  hunc  diem  venit  Simon  Epif-  ^'  ^*  ^" 
copus  Elienfis  per  Johannem  Stone  attornatum  fuum,    £5*  petit  ^xn^  and 
cognitionem,  tsfc.  quia  dicit,  that  the  place  nvhere,  l^c.  is  within  the  then  the  co- 
Merty  of  the  biihopj    Js*  quod  alias ,  fcilicetj   Mich.  20  Edw.  3.  "Jj[^^* 
B'  R*  Rot.  44.  in  trefpafs  and  battery ,  and  Hill.  21  E.  3.  Rot.  21.   &c.  and     * 
B.  R.  in  trefpafs y  quare,  Isfc.  and  Hill.   17  to*  1 8  Car.  2.  Rot.  229.   HoltCh.  J. 
B.  R.   in   trefpafs  and  ejeamvtt,    and  Mich.  35  Car.  2.     B.  R.  J^Jf^Jfj^* 
Rot.  151.  /«  trefpafs f  affault,  and  battery  ^  this  conufance  was  allowed^  record  of  the 
and  he  prays  his  privilege  habendi  cognitlonem,  and  then  the  entry  cafe  in  E.  3. 
proceeds,  qwefstum  efl  of  the  plaintiff,  ft  quid  dicere  queat,  iffc.fuper  oJJf/a  wp^^^ 
quo  allocatur,  isfc.  and  then  day  is  given,  upon  the  roll  to  the  parties  at  of  it;  upon 
Ely,  bf  diBum  eft  to  the  bifbop  quod  ceteris  iuftitia  fiat.     The  two  ^.^'»«*>  W®*' 
late  records  were  produced,  in  court,  but  becaufe  the  old  records  fjlf  record 
were  not  produced,  and  becaufe  it  was  the  lail  day  of  the  term,  itfdf  ftiouid 
and  therefore  unfit  for  fuch  a  motion,  and  becaufe  Holt  Ch.  J,  *»avebceni» 
doubted  of  the  manner,  it  was  adjourned ;  for  Holt  Ch.  J.  faid  ^""judll*.*" 
that  the  true  method  of  pleading  ihould  be,  to  lay  ufage  imme-*  ment  is 
morial,  and  not  to  rely  upon  it^  but  to  produce  the  allowance  in  S"^"****** 
B.  R.  or  in  eyre,  and  this  is  agreeable  to  the  reafou  of  the  law  -,  ^wd,  L^itl* 
for  fince  fuch  privileges  do  not  lie  in  prefcription,  but  in  grant,  here,  the cn- 
that  alone  cannot  be  a  title  to  them,  but  becaufe  that  if  the  char-  52^*"^  *"" 
ter  was  before  time  of  memory,  &c.  before  the  firft  of  R.  i.  the  cof?','&c^ 
faid  charter  could  not  be  pleaded,  therefore  by  the  ftatute  of  quo  and  be  r«id, 
warranto,  18  E.  i.  one  may  lay  a  ufage,  which  is  an  argument  of  *^*^^**«- 
an  ancient  grant  time  whereof,  &c.  and  then  ihcw  the  allowance  5  to  be  entered 
but  if  no  fuch  ufage  hath  been,  then  the  prefumption  of  the  law  «  of  HiU. 
is  deftroycd,  and  they  muft  Ihcw  the  patent ;  for  allowances  in  *™»  *^  ^® 

T*    -o         '•  1      J  i_i  c?        -n  /I  yLK'  n        continued, 

B.  R*  or  m  eyre  are  not  pleadable,  bee  roller  v.  Mitton.  See  by  Curia  ad« 
Kelw.  189,  190.  I  Sid.  103.  It  will  be  difficult  to  maintain  this  ▼•^^c  vuir, 
incthod  of  pleading.  In  the  cafe  of  17  &  18  Can  2.  Holt  faid,  ftj'j^  th«^* 
he  remembered,  that  no  exception  was  taken  to  the  manner  of  they  hid  no 
the  demand.  Adjourned.  Ld.  Raym.  Rep.  427,  428.  Hill.  '*^  '<>  ^ave 
10  W.  3.    Foftcr  V.  Hexlum.  Sj^^tL- 

ances,  but  they  might  have  pleaded  but  one  only,  and  have  relied  upon  it,  and  cited  21  £d.  4.  44. 
accordingly.  For  if  a  franchife  lies  in  grant,  and  cannot  be  claioacd  by  prefcription,  the  allowance  ia 
B.  R.  or  eyre,  or  confirmation  by  patent,  will  be  fufficient.>-  ■-— 1  Salk.  183.  pi.  2.  Fofter  v, 
Mitton.  S.'C.  but  no  judgment.  Conufance  wai  prayed  for  the  univerHty  of  Oxford,  becaufe 

the  defendant  was  a  gent,  commoner  of  Magdalen- hall,  upon  producing  the  chancellor**  certificate,  &,€• 
and  a  rule  wai  made  to  flicw  ciufe;  and  July  2.  Trin.  1728,  the  rule  was  difcharged.  There  was 
no  foggeftion  nor  entry  of  the  claim  made  upon  record.  Cited  Ld.  Raym.  Rep.  428.  Pafch.  1728^ 
as  between  Coote  and  Graham,  and  Pateraofter  ▼.  Graham. 

32.  The  lord  only  can  take  conufance  of  pleas,  and  neither  the  »»  Mod. 
plaintifF  nor  defendant,  for  he  cannot  plead  it  to  the Jurifdiftion  ^^  L^Hoit 


of  the.Court,  but  tlic  lord  of  the  franchife,  by  his  bailiff  or  attorney,  Ch.  T.  the 

muft  come  in  and  claim  the  franchife  ;  and  though  the  lord  ought  to  (^fi»u  for 

have  the  action,  yet  this  court  is  not  oufted  by  it,  but  the  plea  ^^^  ^Inchifc 


remains  under  the  controul  of  this  court ;  for  day  is  given  here  up-  by  himfcif, 
on  the  roll  to  the  parties  to  be  in  the  inferior  court  at  a  day  certain,  *"«  l»«i^ff.or 
and  the  parties  are  commanded  there,  and  the  tenor  ot  the  re-  ^cmTii!tl''cic 
cord  of  this  court  is  fent  for  the  inferior  court  to  proceed,  and  if  fuperior 
jufticc  is  done  there,  all  is  well,  but  the  record  is  here  j  and  if  ^J'"j^  'ff' 

A  X  2  pfttCC  '^ 
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tUrta^oi  jujllce  is  fl9t  dofu  there ^  as  if  the  Court  there  does  not  proceet^ 
•r"if^i  te'  wpo"  ^^c  ^*y  prefixed,  or  if  the  judge  miibehaves  himfelf,  &c. 
vetyMcieat,  the  plaintiff  (hall  have  a  refummoru ;  and  it  is  the  benefit  of  the 
to^ctv  tfff  lords  only,  that  it  is  confidered  in  this  matter ;  per  Holt  Ch.  J. 
ii'iTS'It  ^"^  *  2  Lord  Raym.  836,  837.  Mich,  i  Ann.  in  cafe  of  Crofs  v. 
coun,  4od     Smith. 

praycoflu-  22.  But  he  faid,  that  thefc  jurifdiftions  were  hardlhips  to  the 
upvililno^  fubjcft,  and  allowed  by  27  H.  8.  cap.  24.  rather  for  their  antiquity 
^tutefhii  than  for  any  other  reafon^  and  they  were  detrimental  to  the 
tUm^  the  prerogative  of  the  crown,  and  thefefdre  ccitioraries  were  always 
mffeiJtt  "him   a^owcd  to  pTCvcnt  the  grievances  of  thefe  inferior  jurifdiftions. 

a  day  re  beU  Ibid« 

tb.s  cemrt  oti^ 

and  dirrds  the  parlTet  to  go  down  on  tliat  ilayt  gmd  if  jufkt  he  »tt  doitt  Maw,  die  rreoH  fetnBOedi 

Jtcre  dbo\e;  fo  that  if  jui^ice  be  not  done  b«low,  as  if  the  defendant  lives  without  the  franchtle*  and 

hak  nothing  within  the  franchife  by  which  he  may  be  fummoned,  or  that  tht  judge  does  not  do  rights 

the  plaintiri'may  come  up  and  flicw  this  matter  to  the  Couit|  and  thereupoa  a  ri'^jumwuiut  JbaU g*  uf9m 

ttt  Tt,CMrd  htrtf  and  the  Court  iball  proceed  to  do  jailicc  heie. 

(N)     At  what  Time  it  is  to  be  granted. 

[i.   /^Onufiincc  fliall  mi  be  granted  hefote  the  writ  is  ferveiy  as  if 
^  the  defendant  fays  in  an  aflife,  that  he  was  not  attached 

by  fifteen  days,  conufance  (hall  not  be  granted.     13  H.  4.  ii.j 
Fitth.Co.         [2.  Conulartce  (hall  not  be  granted  till  the  defendant  has  made 
""'*"*'  .^    defence^  for  if  he  will  not  make  defence,  the  plaintiff  (hall  take  ad- 
s.  c. vantage  againit  him  tor  nis  want  of  defence.     14  H.  4.  20.] 

Br.  Conn- 

iaosj  pi.  21.  cites  S.C. 

[3.  In  trcfpafs  againft  two,  \ione  males  Jefoult^  and  the  other 
appears  and  pleads^  and  conufance  is  demanded,  yet  it  (hall  not  be 
granted  till  the  other  appears^  for  upon  a  bill  or  writ,  the  Court  can- 
not grant  conufance  in  part.     22  AiT.  50.  adjudged.3 

IV.  In  formedon,  the  tenant  ivas  ejfoinedy  and,  day  given  till  oBab. 
Mich,  a^  which  day  conufance  of  the  plea  was  granted  to  the  bailiffs 
of  E.  quod  nota,  at  the  fecond  dayj  et  non  patet  ibidem,  for  it 
was  challenged  at  the  hrft  day.  Br.  Conufance,  pi.  19*  cites 
II  H.  4.  87. 


[N.  2]     [Jnd  how  the  Procefs,  ^cjhall  be.^ 

Br.  Eseca-        [4.  When  a  court  holds  plea  upon  conufance  of  a  plea  granted^ 
lions,  ^jjg  prQcefs  againft  the  party^o//  be  by  capias^  as  other  juftices  do. 

cites  \Vc.      22  Aff.  61.] 

11:  S.  P.  be.  ' 

cauic  th's  is  appurtenant  to  cognitio  placitnrum  ;  per  Thorpe,  Ba/Tct,  and  Hank— —Br.  Conuftw, 

pi.  38.  citeji  S.  C«  &  S*  P.  and  for  the  fame  rcafon,  and  becaufe  wlthou;  that  conufaace  canaot  be 

made.  ■  Fitah.  Procers,  pi.  177.  cites  :>.  C.  &  S.  P.  and  lor  the  fame  reafon. 

Br.  Executi-      [  r.  And  they  fhall  award  the  grand  diftrefs^  if  the  caufe  requires 
**"*' Pi- '"•  .it.     22  Aff.  61.] 

cites  S-  C  J 

— >Br.  Conufant,  pi.  38.  cites  S.  C— Fitzh.  Procefs,  pi.  177.  cites  S«  C«  and  all  for  the  fame  leafon. 

[6.  And 
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^,  And  if  he  comes  not,  he  (hall  hfe  his  iflues.    aa  Afil  di.l    Br.  Euca. 

tiont, 

y/L  III.'  citei  S.  C. Be  Conafimt,  pU  jS*  cite&  S.  C«     ■      rit«h#  Procefi,  pU  177.  ci;a  S.  C* 

and  ail  give  the  Tame  reafon* 

[7.  And  s^the  party  is  conviBed,  he  fliall  be ^;fi^^  ^  imprl/oned,  n*^  ^^  » 
cr  (hall  be  in  *  mifnicordia  of  him  to  whom  conufance  is  granted,  *_^"  49^« 
if  the  cafe  requires  it,  for  without  thefe,  conufance  would  be  of  no  ^  «'  "^ 
effeft.     22  Air.  61.]  tiom,"*^' 

pi.  I  at. 
cites  S.  C— Br.  Conafans,  pi.  jS.  citn  S.  C  Fitth^  P|0€efS|  pi.  177.  ci^  S,  C«  Ar  S.  Pi 

and  all  foe  the  fame  rcafoa. 


(N.  3)    Allowed.     In  what  Cafes* 

I.  1^3^  aflife,  the  bailiff  of  B.  demanded  conufance,  and  the  tenant 
*  /aid  in  proper  per/on^  that  the  tenements  were  not  within  the/ran'- 
chtfe^  and  the  aflife  came  ready  to  pafs  upon  this  point,  whether  it 
lies  within  the  franchife  or  not?  and  the  tenant  at  another  day 
was  demanded  and  came  by  bailiff,  and  becaufe  this  iffue  is  be^ 
tween  the  bailiff  of  the  franchife,  and  the  tenant,  out  of  the  point 
of  affife,  it  was  advifed  to  the  Court,  that  the  bailiff  of  the  tenant 
cannot  he  party  to  this  iffut^  by  which  the  default  of  the  tenant  was 
recorded^  and  it  was  demanded  of  the  bailiff  oi  B.  what  he  has  to 
fhew  to  have  conufance,  and  htjhewed  record fubpedefigilH  allowing 
it  in  affife  in  another  county ;  and  it  was  faid  that  it  is  infufhcient  % 
for  he  might  have  it  granted  in  one  county  and  not  in  the  other  $ 
alfo  the  claimer  of  conufance  was  of  all  his  tenements  within  his 
fee,  and  the  record  did  not  make  mention  of  fo  large  a  claim,  but 
againft  the  plaintiff  the  tenant  was  by  bailiff,  but  not  againft  the 
bailiff  of  the  franchife  ;  and  they  were  adjourned  into  Bank,  and 
there  he  (hewed  charter,  and  had  the  conufance.  Br.  Conufance, 
pi.  43.  cites  28  Aff.  13. 

2.  Where  a  man  brings  aflife  of  land^  part  in  a  franchife^  and 
part  outf  the  writ  fliall  abate,  per  Cur.  Br.  Conufans,  pi.  23. 
cites  38  E.  3.  31. 

3.  Upon  failure  of  right  in  a  franchife,  and  a  refummons  fued, 
the  court  of  the  franchife  (hall  never  afterwards  have  conufance 
of  that  plea.  Jenk.  34.  pi.  66.  cites  11  H  4.  27.  Fitzh.  Conu- 
fance, 88. 

4.  Where  theyJ^prrwrrwr/f/^^Jof  the  plea,  conufance  is  not 
grantable.    Jenk.  34.  pi.  66. 

5.  Nor  is  it  grantable  of  a  plea  out  of  the  eounty-^ourt  s  for  this 
court  cannot  award  a  refummons.    Jenk.  34.  pi.  66. 

6.  If  the  king  grants  cognitionem  placitorum  extra  curiam fuam  to 
J.  N.  and  his  heirs^  and  <//>/,  there  the  grant  is  void,  becauie  he  did 
not  fay  extra  curiam  fuam  C9*  hared*  fuorum,  but  there  a  confirmation 
of  the  new  king  viill  {crre  i  but  Brooke  fays,  quiere;  for  mirum^ 
where  the  grant  is  void  before  by  the  death  of  the  king  who  grant- 
ed.   Br.  Conufance,  pi.  63.  cites  2  H.  7.  lo. 

7.  Grant 
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•  ^.T.  ^.  Grant  of  comiftncc  of  picas  •  ie/ore  time  of^iimrj  fliall  not  be 

ii^W.^^*     allowed  at  this  day,  if  it  has  not  hcen  a/hwtd  htfote'in iyre.     Br, 
Conufance,  pi.  65.  cites  2i  H.  7.  29. 

8.  jincl  if  it  be  granted  in  B.  and  C»  and  has  been  Mnoed  in  B^ 
and  mt  in  C  it  (hall  not  be  allowed  in  <!«  now^  tkM^h  the 
grant  be  inthre;  quod  nota**  Ibid. 
I  599  }  "9*  Though  the  plaintiff  and  difendant  are  hdth  inbaUtiihtt  fvitih 
the  inferior  jurifiiilion^  yet  in  all  trar^tory  aBions  it  'is  in  the 
plaintiff^ s  ete&ion  to  fuppofe  or  lay  it  where  Tie  will,  as  well  out 
of  the  Jurifdi£lion  as  within  it.  Sid.  103.  HilL  14  fc  15  Car.  2. 
B-R.  Bifliop  of  Ely's  cafe. 

10.  Conufance  is  not  to  be  allowed  in  any  cafe,  if  it  appear^ 
that  by  allowing  it  tlxre  nuould  be  a  failure  rf  ju/iiae ;  as  when 
ihey  cannot  try  the  caufe  becaufe  it  is  local  i  but  if  tlus  do  not  ap- 
pear at  the  firft,  the  caufe  ihall  be  adjourned  thither,  and  upon 
an  croneous  and  irregular  proceeding,  a  refummons  lieth;  per 
H:ile  Ch.3.  Hard.  507.  Pafch«  21  Car.  2,  in  ^e^checjuer,  in 
'cafe  of  Caitle  ▼•  Litchfield* 


(N.  4)    Allowed.     How.     And  to  wliat  Court* 

And  the   Effed  thereof. 

I.  'T*  H  E  king  grants  conufance  to  A.  of  pleas  arifing  within  cern 
^  tain  bounds ;  the  king  grants  to  B»  the  like  conufance  within 
the  fame  houtids.  C.  brings  a  prsecipe  quod  reddat  againft  D.  for 
\2ssA  within  thofe  bounds ;  both  A.  and  B.  claim  conufance  \ 
the  demandant  and  tenant  agree  to  the  coHuiance,  1)ut  the  te- 
nant did  not  join  Vi^ith  either  of  the  patented^.  This  controver- 
fy  between  the  patentees  (hall  not  be  tried  tii  this  cafe,  becaufe 
of  the  delay  of  the  demandant,  Which  fuch  triM  would  occafion  \ 
but  by  all  the  counfel,  the  conufance  in  this  cafe  ihall  be  granted 
to  him  who  firfl  demanded  it^  and  the  right  of  the  find  patentees  fbalk 
be  tried  in  another  nBion  between  them.  Jenk.  19.  pL  36.  cites 
20  E.  3.   Fitzh*  Conufance,  46. 

2-  Upon  conufance  granted,  the  original  fhall  not  be  removed 
9ut  of  thefuperior  court^  nor  fhall  the  record,  but^  mly  a  tranfcripty 
fo  that  upon  a  refummons,  upon  a  failure  of  juflice  in  die  in- 
fcriot  courts,*  the  fuperior  court  may  proceed  j  by  all  the  counr 
fel.     Jenk.  31.  pi.  61.  cites  26  Aff.  24. 

3.  At  the  nifi  prius  of  tenements  in  W.  the  bailifis  of  W.  faid^ 
that  the  king  by  charter y  which  they  (he^fcd,  had  granted  that  no 
inquefi  fhould  be  taken  of  land  in  W^.  but  within  the  fane  vilf,  and 
prayed  that  they  (hould  not  take  the  inqueft  contrary  to  the  diar- 
fer.  StoufF.  faid,  this  ought  to  have  beeh  claimed  in  Bank:  for 
we  have  no  warrants  in  the  writ  of  nifi  prius  to  go  to  W.  to  take 
it,  but  to  N.  by  which  they  took  the  inqueft.  Br.  Conufance, 
pi.  44.  cites  29  Afl'.  I  j- 

4.  In  precipe  quod  reddatf  the  tenant  made  attorney^  and  after 
eojihfance  of  pica  is  gfantcd^  tlicrc  the  attorney  fhall  remain  of  record 

in 
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in  tKe  franchife,  and  fliall  be  eflbined  there,  and  not  the  tenant  ^ 
and  fo  fee  that  the  intire  record  is  fent  to  the  franchife,  and  not 
the  original  only.  Br.  Conufance,  pi.  64.  cites  40  £•  3.  11.  and 
21  E.  3.  45.  accordingly.  But  contra  of  that  which  is  in  the /ran' 
cbifti  and  removed  into  Bank, 

5.  Note,  by  all  the  juflices,  that  conufance  of  pleas,  or  other 
thing  once  aUowed,  Jball  bind  the  king  till  reverfed.  Br.  Conu- 
fance, pi.  54.  cites  13  E.  4.  5. 

6.  Conufance  may  be  demanded  ky  attorneys  per  Curiam.  ThedenumA 
Br.  Conufance,  pi.  ci.  cites  0  H.  7.  10.  fyanettcr^ 

'   *       •'  ^  '  ncy  11  not 

good  if  be  bai  iMt  a  warrant  of  atitrney  in  Latm^  for  warrant  of  attorney  in  Engliih  is  not  allowable  m 
fuchcafe.     Sid.  103.  Hill.  14  te  15  Car.  s.  B.  R.  Bilkop  of  Ely's  cafe. 

And  the  attorney  nu^  have  bit  warrant  in  courts  and  it  is  not  fufficient  for  him  to  (ay  that  it  is  in 
hit  chamber.     Sid.  103.    Bifliop  of  F.ly*t  cafe. 

*  Conufance  of  pleas  cannot  he  pUadtd  hi  a  defendant^  but  muft  be  demanded  by  the  lord  of  the  fran- 
chife,  his  baiiiffj  or  attorney  i  per  Hoit  Ch.  J.  la  Mod.  666.  Hill.  13  W.  3.  in  cafe  of  Taylor  v. 
Keignolds.  •  ^  (Jqq  ] 

7*  A  fA^r/fr  by  which  conufance  was  demanded  bore  tejle  in  16  H.  7.16. 

the  time  of  William  the  Conqueror^  before  tin^e  of  memory,  and  ^F^'^^- 

though  it  had  been  allowed  in  C.  B>  yet  becaufe  it  had  not  been  al-^  ,5  h,  7. 

lowed  in  ey/r^^  it  was  difallowed.     Br.  Conufance,  pi.  51.  cites  S.  p.  as  to 

9  H.  7.  10.     [12.  a.  at  the  end  of  pi.  6.  the  Abbot  of  Battle's  Jowtd*"!**' 

cafe.]  C.  B.  and 

nocinB.R*  perHuflby* 

8.  No  court  can  demand  conufance  unlefs  it  be  of  record^  be-  ^'^^*  New 
caufe  all  courts  of  record  are  the  king's,  though  another  may  ^^p  ^tl* 
have  the  profits  of  thenu    Co.  Litt.  117.  b.    So  that  although  tidemver. 
the  caufe  goes  out  of  the  king's  courts  at  Weftminfter,  yet  it  W**  *"<* 
goes  to  another  of  the  king's  courts,  to  which  he  has  granted  the  ^<^f*™* 
privilege  of  determining  the  caufes  arifing  within  a  limited  jurif- 
di£tion ;  but  it  is  below  the  dignity  of  uie  king's  courts  to  part 
with  any  cauie  to  another's  court,  inch  as  the  county-court,  &c. 
Gilb.  Hift.  of  C.  B.  155.  and  cites  2  Inft.  140. 


THE    END    OP    THB    FIFTH    VOLUME. 


E  R  R  ji  r  J. 

Page  ^9f  line  22.  /or  againU  the  2d.  read  againft  the  3d, 

lDid.—uIt.y0r  taken  mifcontinued   but  not  mifcontfained, 

nod  taken  to  be  miTcontinaed  bat  not  (Ufcon* 
tinoed. 
Jfiz>  —18.  for  Mich.  13  W.  «•  r^ad  Mich,  ij  W,  3, 
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